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SoUers  y.  Lawrence,  Willes,  413  .  777 
Somerset,  Duke  of,  y.  Fogwell,  5  B.  ft 

C.  876 699 

South    Sydenham  y.  Lamerton,   Ga. 

Sett,  ft  Rem.  p.  77  .  .  539 

Spooner  y.  Banks,  7  Bing.  77)  .  .  385 
Springer  y.  Soramenrille,  Bunbory,  272  368 
Strangford  y.  Green,  2  Mod.  228  .  195 
SUnley  y.  Ffelden,  5  B.  ft  Aid.  425  .  638 
Stead  y.  Salt,  3  Bing.  101  .  .  .  195 
Steel  y.  Smith,  1  B.  ft  Aid.  94  .  .320 
Stratford  y.Hogan,  2  BaB  ft  Beatty, 

164 579 

Streeter  y.  Horlock,  1  Bing.  34  .  .71 
Sutton  y.  Toomer,  7  B.  ft  G.  416         .  630 


T. 


Tanner  f.  Taylor,  3  T.  R.  7B4  .  216.  343 
Taylor  y.  Hare,  1  New  Rep.  263         .  288 

1.  Hilary,  1  Gro.  M.  ft  R.  743. 

S.  G.  5  Tyrwh.  376  .  4IB 

y.  Zamira,  6  Taunt  5tY  .  284.  395 

deih.  Atkyns  V.  Horde,  1  6unr. 

121  .      *.  728 

Tewksbuiy  y.  Twyning,  2  Bulst.  349  .  233 
Tey's  Gase,  5  Rep.  38  5  .334 

Thomas  y.  Williams,  10  B.  ft  G.  664  .  476 
Thompson  y.  Hash  iter,  1  Bing.  283  .  144 
Throgmorton  y.  Walton,  2  Rol.  Rep. 

461 541 

Tingle  y.  Roston,  2  Bing.  463.  S.  0. 

10  B.  M.  171 587 

Tomlinson  y.  Day,  2  B.  ft  B.  680  .  718 
Tonlmin  y.  Gopeland  and  the  Bank  of 

England,  6  Price,  405.  7  Price,  631  351 
Tregoning  y.  Attenborough,  7  Bing.  97  13 
Tyler  y.  Drayton,  2  Sim.  ft  St  309      .    48 

V, 
Upton  y.  Gurtis,  1  Bing.  210.    S.  G.  8 

B.  Hoore,  52    .  .335 

Usbome  y.  Pennell,  10  Sing.  531        .  383 

V. 
Tan  Wart  y.  Woolley,  3  B.  ft  G.  439. 

S.  G.  1  M.  ft  M.  620  ...  438 
Yayasour  y.  Ormerod,  6  B.  ft  G.  480  .  323 
Vernon's  Gase,  4  Rep.  3a.  .479 

Yooght  y.  Winch,  2  B.  ft  Aid.  663       .  295 

W. 

Wagoner's  Gase,  8  Rep.  129  a  .  .  319 
Wakeman  y.  Sutton,  2  A.  ft  E.  78  .  474 
Ward  y.  Bird,  2  Ghitt  Rep.  682  .  .  323 
Wardle  y.  Nicholson,  4  B.  ft  Ad.  469  .  361 
Ware  y.  Gann,  10  B.  ft  G.  433  .  .  725 
Watt  y.  GoUins,  Ry.  ft  M.  284  .  352 

Webb  y.  Jiggs,  4  M.  ft  8.  1 13  .  .  400 
Weld  y.  Grawford,  2  Stark.  K.  P.  O. 

538 351 

Westbuiy  y.  Goston,  2  Salk.  532  .  234 
Wetherhead  y.  Armitage,  2  Ley.  233. 

S.  G.  Freem.  277  ....  6 
Wetherhead  y.  Brookbome,  2  Show. 

18 ,  •      • 

Wharton  y.  Brook,  1  Tent  21  .  *  6 
Wharton  y.  King,  2  B.  ft  Ad.  528  .  53 
Wheatley  y.  Lane,  1  Wms.  Saund.  216 

a,  217,  219  b.  .  392.  731.  777 
WilcockB  y.  Hoggins,  2  Stra.  907  .  395 
Wilde  y.  Fort,  4  Taunt  334  .  .  504 
Wilkinson  y.  Edwards,  1  New  Ga.  301    787 


TABLB  OV  WkWtW  CffSD. 


WOkinBon  t.  Malin,  2  Gro.  A  J.  ese. 

8. 0.  I^twh.  844  .  .  823 

WifliAm,  Lmro  of  Hs^es  ▼.  fkoii^ai, 

12  East,  141  ...     16 

WQliaaMi  r.  Leper,  9  Bvrt.  1889^  fik  0. 

2  WilB.  308  .  i  .  476 
T.  Th6  Bnt  Indifi  GmnpflBi|',  8 

BmI,  102  ...  .  1^42 
Wilmot  t.  HortooY  2  Ddtig.  70t,  *dto  .  391 
WnBob  T.  Hodges,  2  East,  312  .  541 

-^ T.  Knnbley,  t  Bast,  134  .        .  400 

=-  T.  lfilne^,  2  Gamp.  45i     .        .    70 

Wiaki  Y.  HassaU,  9  B.  &  G.  372  .    67 

Winter  ▼.  Mtmtbti,  2  B.  lloofe,  7l3  .  b4 
Wise  Y.  Metcalfe,  10  B.  k  G.  29^  .  777 
Witheri^  T.  Hennitage,  i  Ler.  233.    8. 

G%  Freem.  277       »  .6 


Wood  Y.  Glarke,  1  Gro.  k  J.  484.  84  0 

Tyrirft.  314  . 
-t— L  y.  Grimwood,  10  B.  k  G.  699 
Wrigfaft  t.  LAinct,  8  B.  ft  0.  165  . 
T.  Majer,  6  YeA.  290 


WfMti  Hitt^on,  3  B.  ft  Ad.  871 


18 

140 

400 

44 

579 
456 


Tear  Book,  H.  T.  7  H.  4,  6,  (i^ect- 

ment) ^01 

H.  T.  11  H.  4,  54,  (Bxecd- 

tdr.    Ward)  .  .397 

^  B.  *r.  3  H.  6,  44,  Replevin)    .  334 

H.  T.  1S2  Bd.  4,  49,  (TaUor)  .  146 

totoif  V.  Munbir,  4  M.  ft  S.  183  .        .  777 


TABLB   OF    STAIruDHS  CITED. 

(See  alM  the  tiUe  Statvtib  im  thd  Ititx  to  the  t^ritici|)tf  Mattel.] 


tMnUL 

9.  (Ml^^GblifUi}-,  6.  12.    (iStrA 

dieeeiain)  .  .395 

30.   (Mettott),   e.    B.    (Itedisfl^lsift. 

trial)  .396 

63.  (HiLrlbfiAge),  c.  4.  (Distress)    .  396 
-^  c  22.'  (Swearing  freeholders)     .  396 

IswabdL 

6.  (Gloirtetftte},  ew  9.  (A^tion^  Jo- 
rlMtfetfon)  .205 

13.  Stat  1.    (W«fl1m.  2,)  c  5,  s.  4. 
(Quare  impedit)        .        *        .780 

—  •.  46.  (BxeeaUoa)  .367 

BowABDin. 

4.  c.  7.  (Action.  Bzecntor)    .  392.  46o 

14.  St  1.  c  17.  (Juris  utrnm)  .        .  780 

BiCSAlDlI. 

12.  e.  10.  (Justices.  Stipend)  .       .  224 
1ft.  c.  6.  (Yicaniges)  .  V81 

HusTlV. 

4.  c.  13.  (Yiearages)      .  .781 

HbtitVI. 
23.  e.  9.  (ShefifTs  fees)   .  .228 


Hbhbt  YU. 

11.  e.  29;  (Finto)      .        .        .        tf    16 

l^SKBT  VXll. 

21.  c.  il.  (Stolen  goods)  .  496 

^3.  c.  15.  s.  1.  (Costs)  .  .  .400 
28,  e.  5.  (Bridges)  .  .  •  .309 
32.  c.    28.    s.    2.      (Ecclesiastical 

leases) 716 

-^  e.  36.  B.  2i  (FiM)       ...    16 

EnwABD  YI. 

2  ft  3.  c.  13.  s.  1.    (Setting  ont 

Tithes)  .        .  .392 

ELUABBT& 

I.e.  19yS.5.  (Beoleeiastieia teasel)  734 
5.  c.  4.  s.    26.    (AppMlitieeehip) 

19.  101 
9.  81.  (8erYvnts)  .  820 

s.    41.      (Appreattceship) 

89.  101 

13.  c  10.  (Dilapidation)         .        .  VT6 

s.  t,  (BeclesiaMcal  ^Aat^i)  f  18 

18.  c.  3.  s.  2.  (Bastards) .  .232 

31.  €.  5.  s.  5.  (Penal  Actiotat.  Lhkd- 

UU(Dik) 398 


TABLB  OF  STATUTES  CITBD. 


Eluabith. 
4^.  c.  2.  8.  1.  (Making,  ftc,  poor- 
rate)         373 

B.  1.  (OTerseers)     98.  411.  666 
8.  1.  4.  (Who  to  be  rated) 

694.  604.  614 
43.  c.  2.  8.  6.  (Apprenticeship)  89.  101 

—  0.  6.  s.  2.  (Habeas  corpus)  .  663 

—  c.  6.  8.  2.  (Costs)        .        .        .168 

JaxbbL 

1.  c.  11.  8.  2.  (Bigamy)  .        .  646 

4.  c.  3.  8.  2.  (Costs)       .        .        .400 

21.  c,  16.  8.  1.  (Limitations.  Entiy)    622 

B.  3.  (Limitation.   Action 

on  the  case)      ....  394 

—  c.  23.  (Remoyal  of  canse)  .        .  662 

88.  4,  6,  6.  (Certiorari)       .  687 

Ghablbs  II. 
13  k  14.  c.  12.  8.  1.   (Settlement. 

Removal)  .  147.  221.  666 

8.  21.  (Sabdiyiding  parishes)    .  220 

19.  c.  6.  8.  2.  (Presumption  of  life)     646 

22  k  23.  c.  9.  (Costs)       .  .169 

c.  26.  B.  2.  Qamekeepers)  .  727 

26.  c.  2.  (Office.  Oaths)  .        .        .660 

29.  c.  3.  (Frauds)  s.  4.  (Guarantee)   476 

8.  4.  (Signing  contract)      .  606 

8.  17.  (Part  payment)        .  606 

WiLUAM  in. 

8  A;  9.  c.  11.  8.  8.    (Debt.  Sugges- 

tion)          396 

c.  30.  8.  3.   (Costs  of  Ap- 
peal)          262 

9  &  10.  c  16.  8.  2.  (Award,  sett^ig 

aside) 66 

AmrB. 
8.  c.  14.  8.  1.  (Execution.    Tear's 

rent) 393 

8.    4.     (Bent.     Debt    for 
arrears) 400 

Gbobob  I. 

I.  SUt  2.  (Riot  Act),  c.  6.  88.  4. 

6.  (Remedy  against  hundred)     391 
9.    c.  22.  (Black  Act),  bs.  7,    8. 

(Remedy  against  hundred)       .  465 

12.  c.  38.  (RiTer  Dun  Narigation)  .  661 

13.  c.  20.  (Same)  662 

GiOBOB  n. 

1.  Stat  2.  c  20.  (Canterbury  poor)    99 

2.  c   23.  8.   17.    (Attorney.  Mal- 
practice)    690 

8.  23.  (Attorney's  biU)       .  362 


Gbobob  II. 

3.  c.  26. 8.  16.  (Special  jury)  .  400 

6.  c.  9.  (Riyer  Dun  Nayigation)     .  662 
6.  c.  31.  8. 1.  (Bastards)         .        .  232 
lO.c.  31.8.  6.  (Apprenticeship.  Wa- 
terman)   .        .        •        .96.  102 

12.  c.  29.  8.  6.  (County  rate)    .        .  307 

13.  c.  1 1.  (Riyer  Dun  Navigation)   .  653 

—  c.  18.  8.  6.  (Certiorari.  Notice) 

128.  464 
8.  7.  (County  rate)    .        .  307 
17.  c.  3.  8.  1.  (Making,  &c.  of  poor- 
rate)         373 

22.  c.  46.  8.   12.    (Attorney.  Mal- 
practice)   686 

24.  c.  33.  ss.  4.  19.    (County  court, 

Middlesex)  .  .206 

24.  c.  40.  s.  12.  (Spirituous  liquors) 

41.  207 
26.  c.  37.  (Murder.  Judgment)        .  268 

32.  c.    28.    (Lords'    Act),    s.    16. 
(Debtor.     Compulsory  clause)    24 

8. 17.  (Assignment)  .        .  133 
Gbobgb  III. 

2.  c.  38.  (Hull  Court  of  Requests)  686 
—  c.  68.  8.  16.  (Poor  St  James 

Westminster)   .  .        .242 

11.  c.  44.  Private  Inclosure  Act)     .  616 
13.  c.  78.  88.  34  to  46.  (Highways. 
Composition.  Rate)  .        .        .  632 
8.46.  (Highway  rate)  ^     .  616 
13.  c.  78.  s.  48.  (Surveyor's  accounts)  466 
8.  80.  (Appeal)     .        .  617.  637 
26.  c.  80.  88.  1.  7.  (Attorney.  Certi- 
ficate)      .  .  116.  663 

—  c.  84.   (Election.  Swearing  poll- 

clerks)      650 

26.  0.  44.  s.  2.  (Insolvent  Compul- 
sory clause)  ...    24 
28.  c.  28.  8.  4.   (Apprenticeship)     .  102 

33.  c.  6.   (Lords'  Act,  extenson  of)     133 

8.3.  (Insolvent  Compulsory 
clause) 23 

—  c.  68. 8. 1.   (Execution.  Common 

Pleas,  Lancaster)[  .81 

35.  c.  101.  8.  1.   (Poor.  Removal)  .  251 

8.  2.   (Suspended  order)    649 

36.  c.  64.   (Cartmel  Inclosure  Act)  .  664 

37.  c.  90.  88.  26.  30,  31.   (Attorney. 

Certificate)  .        .   116, 7, 8 

38.  c.  63.  41.   (Land  tax)  .  183 

—  c.  78.    (Newspaper.    Affidavits) 

49.  61.  361 

39.  c.  41.   (Clevedon  Inclosure  Act)  633 
_c.  50.    (Insolvent    Compulsory 

clause)  .        .25.  133 


TABLE  OP  STATUTES  CITED. 


ai 


GioBoi  m. 

41.  c.  23.  M.  4,  6.    (Poor-rate.    Ap- 

peal)         373 

—  c.  109.  (General  Inclosnre  Act) 

8. 25.  (Hedges)  .        .778 

42.  c.  90.  8.  99.   (Militia)  .  664 

43.  c  46.  8.  3.  (Coats.  Arrest)        .   21, 

364.  446 

—  c96.  (Yolnnteer.  Oath  of  Alle- 

giance)      660 

—  c  99.  s.  33.   (Taxes.  Distress)   .  689 

—  c  120.  8.1.   (Volunteers)    .        .664 
44.0.64.  (Yolonteers.  Oath  of  Al- 
legiance) ......  649 

—  c  69.  8.  3.    (Attorney.  Certifi- 

cate)          118 

—  c.  98.  8.  10.  (Stamps.  Prosecn- 

tions) 361 

~c.l02.  (Attendance  of  witnesses)  437 

46.  c.  IxxxTii.   (Soathwark  Court  of 

Requests)  .  .783 

47.  sess.  1 .  c.  4.  (Blackheath  Court  of 

Requests)  .        .783 

48.  c.  cix.   (Hull  Court  of  Requests)  686 

—  c.  149.   Schedule,  tit.  Mortgage  .    10 

49.  c.  68.  8.  2.   (Bastards.  Recogni- 

sance)       232 

49.  c.  68.  a.  6.  (Bastards)  .  232.  236 
53.  c.  38.  8.  66.  (Serrant.  MiUtia)  662 
53.  c  Ixzzii.    (MargatCi  improve- 

ments) 406 

—  c.  141.  s.  2.     (Annuity.    Enrol- 

ment)         136 

54.C91.  (Overseers.  Appointment)  411 

—  c.  96.    (Apprentices)  .        .        .  320 

—  c  czziT.    (St.  Lloyd's,  Turnpike 

Act) 84 

—  c  144.  8.  13.  (Attorney.  Certifi- 

cate)          118 

55.  c  61.  8.  1.   (County  Bate)         .  298 

8. 12.   (County  Rate  War- 
rant)          124 

8.  19.   (Constable)    .        .  123 

—  c  68,  s.  3.   (Notice  of  appeal)     .  466 

—  c  137.  8.  6.    (Oyerscer)       .        .  320 
-~cl84.   Sched.  pt  1.  tit  Feoff- 
ment and  Conreyance  28.  210 

tit  Certi- 
ficate   .  116 

tit  Award  184 

tit  Lease  211 

tit      Ap- 
prenticeship 631 
tit  Agree- 
ment 212.667 
57.  c  19.  8.  38.  (Suing  hundred)    .  391 


Gboboi  in. 

68.  c  9.  (Ainstable  Inclosure)        .  774 

69.  c.  12.  8.  1.   (Select  yestries)       .  409 

—  c.  12.  8.  7.   (Assistant  oTerseers)  220 

—  c.  60.   (Settlement   Renting)       149. 

213.  602 

Qboboi  IY. 

1  A;  2.  c.  zlvi.   (Riyer  Dun  Nayiga- 

tton) 663 

3.  c.  126.   (Turnpike,)  s.  66.   (Let- 
ting tolls)         .        .  .84 
6.  c.  83.  8.  3.   (Disorderly  person)  .  768 
6.  c.  26.  8.  1.   (Pardon)    .        .        .273 
c  60.  8.34.  (Special  jury.  Costs)  400 
c.  67.  (Settlement  Renting)       .  602 
c.  108.  8.  49.   (Smuggling)  .        .  379 
7.C.  44.8.  3.  (Attorney.  Certificate)  122 
c.  xcyii.   (Riyer  Dun  Nayigation)  664 
7  &  8.  c.  27.   (Repeal  of  Black  Act, 

Ac.) 391 

7  &  8.  e.  27.  8.  1.    (ResUtution  of 
stolen  goods.  Repeal)      .     '  .  496 
c.  28.  8.  13.   (Pardon)         .  273 
c.  29.  8.  67.     (Restitution. 
Stolen  goods)   ....  496 
c.  30.   (Malicious  mischief)   101 
c.  31.   (Suing  hundred)       .  389 
9.  e.  16.   (Variance)  .        .466 

c.  31.  8.  6.   (Murderers)       .        .  806 
8.  22.   (Bigamy)  .        .  646 

c.  c.  (Staines  Bridge)  .        .        .  333 
11  G.  IV.  and  1  W.  IV.  c.  x.  Vestries. 

St  Giles  and  St  George)         .  606 

c.    68.     (Law 
Officers'  Fees)  .        .        .        .388 

c.   70.   88.   13, 
14,  16.  (Chester,  Jurisdiction) 

267.  791 

William  IV. 

1.  c.  18.  8. 1.  (Settlement  Renting)  600 

—  c.  21.  8.  6.   (Costs  of  mandamus)  374 

2.  c.  39.   (Uniformity  of  process)     .  384 

—  c.  46.  8.  27.  (Vote  at  elections  to 

parliament)  ....  374 
3  &  4.  c.  42. 8.  1  (Pleading  Rules)  384 
8.2.  (Executors,  action 

by)   .  .        .  393 

8.  21.    (Payment  into 

Court)  ...  82 
8.  23.  (Amendment)  .  466 
8.  24.  (Verdict  Special 

finding)    .  .464 

8.  26.  (Special  case)  .  389 
88.  26,  27.    (Interested 

witness)   .  .  336 
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PP»t^      ..        •        ^  '^84 
ffr   »r    Op^cW   jwy 

Ct»U)      •        .        .400 
B.  39.  (Arbitration.  Be- 
Yoking  sabmission)  .  359 
c.  53.  88.  3.  48.  85.  (Smug- 

gllBg)  .376 

C.  98.  8.  T.  (Usury)       .        .  327 

c.  3ATi.  Osefiiiwioh  Railway)  6Y8 

4  ^  6  c.  13.  88.  1,  2.   (ftnoggUng)    31*1 

o.  22.  8.  d.  (Apportionment 

of  rent8)    .        .  .720 

t.  43.  8.  1.    (IteaioWng  ia- 
diotments)  .        .  436 


c.  6?,i|.^l.  (B^epoUfA.  Comn 

mon  Pleas,  Lancastf  v) 
^,*^&^g,ii  (A«s|a(taiilOYer. 
seen)        »       ,  .2 

p,  (m.    (Bastavds)        .  2 
5  *  6.  f.  I.  8.  1.    (Ok08tOT.    Bze«Q* 
tions)        .        .        .        .8 
e.  2.  8.  6.    (Stamps.    Prose- 
cutions)   .        .        .        .9 
o.  83.  8.  1.   (Certiorari)         .  4 
c.  50.  8.  44.   (Surreyors'  ac- 

eennts)  .4 

c.  7&  88.  112,  113,  114.  117. 
(Biproiigfas.  OooBty  Bates)  9 


lUlES   OF   COURT   CITUB. 


ra.  T.  2  W.  4. 1,  f  4.  (Costs  on  several 

issues) 449.  511 

75,  10.    (Execution. 
Signing  and  sealing  Writs)     .        .  383 
viii.   (Reekoning  of  time)  464 
Mich.  T.  3  W.  4.    (Bntitlin^  declara- 
tion)       .        .        .        .        .    384.  11 
Hil.  T.  4  W.  4.    (General  rules  and  re- 
gulations, 8.  3.  (Entry  and  relation 
of  judgment)    ....  367.  438 
8.5.    (Sereral  counts)    .702 
Hil.  T.  4  W.  4.  8.  ^.    General  rules, 
kc,  (Costs  on  several  issues)      .  449 
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Df  TO*  FIFTH  YBAB  OF  THl  RHIGN  OF  WILLIAM  IV.— 1834, 


The  Jadi^efl  who  osnallj  sat  in  Bano  this  tenn  were. 

Lord  Dbnman,  C.  J.  Pattbson,  J. 

Taunton^  J.  William  s,  J. 


MSMORANDA. 


8iB  John  Lemcky  IfMtof  of  the  Bolls,  died  in  Trinity  Taoation.  He  was 
•Moseded  by  Sir  CSuxf^lM  Chriiiopher  FepySf  Knight,  his  Majesty,  Solicitor- 
Geneial ;  and  Eoberi  Moumey  Roi/ey  Esquire,  one  of  his  Majesty's  Ooansel, 
was  appointed  SoUettor-CkQeral  in  lien  of  Sir  0.  (7.  I^spy* 

Li  Oe  same  vacation^    WUUam  JShple^  Esquire,   and  Frederick   nenger^ 
Isqnire,  both  of  the  Inner  temple,  ^ere  appointed  King's  Counsel,  and      p  ^^o 
MaidU»  Davmpori  IK/I,  of  Lincoln's  Inn,  Esquire,  raeeived  a  patent      I* 
of  pieeedenoe,  to  rank  next  to  F.  Tketigerj  Esquire. 

onbseqnently,  in  the  same  vacation,  Oreitwm  OreteweHy  of  the  Inner  Temple, 
HM|uire,  and,  early  in  Michaelmas  term,  Rkhard  Prestony  of  the  same  Inn, 
BM|uire,  were  appoiiit^  King's  Qoansel. 


ATBB  againa  GBAYEN. 


Dedmtion  for  sluider  alleged,  that  defendant  osed  words  impnting  adulterj  to  plaintiff, 
a  phjiician ;  and  the  words  were  laid  to  hare  been  spoken  "  of  him  in  liis  profesBion." 
Ko  speoial  damage  was  laid. 

AAer  Tcrdict  for  plaintii!^  jadgment  was  arrested,  because  such  words,  merely  laid  to  be 
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spoken  of  aphytieicat,  are  not  actionable  without  special  damage:  and  if  thej  were  80 
spoken  as  to  conrey  an  impatation  upon  his  conduct  in  his  profession,  the  declaration 
ought  to  show  how  the  speaker  connected  the  imputation  with  the  professional 
conduct. 


Action  for  slander.  The  declaration  contained  four  counts,  of  whicli  the 
third  onlj  was  proved  at  the  trial.  The  inducement' to  the  first  count  stated, 
that  the  plaintiff  exercised  and  carried  on  the  pr^ssion  of  a  physician  at  H., 
and  that  before,  and  at  the  time,  &c.  there  was  a'xumour  and  report  in  and  aboat 
H.,  and  the  neighbourhood  thereof,  that  a  pfaysicfan  residing  at  H.  had  been 
criminally  connected  with  a  married  woman>  -and  had  been  and  was  guilty  of 
adultery.  The  third  count  charged,  that  in- a  discourse  had  in  the  hearing  of 
divers,  &c.,  and  particularly  J.  Be  'aA4  C.  H.  P.,  of  and  concerning  the  said 
plaintiff,  so  carrying  on  the  said  .prbfession  as  aforesaid,  and  of  and  concerning 
the  said  rumour  and  report^  the'-d^endant,  falsely  and  maliciously  contriving 
and  intending  to  have  it  believed,  that  the  plaintiff  had  been  guilty  of  a 
criminal  connexion  witb'^a.  Quarried  woman,  in  the  presence,  &c.,  spoke  and 
published  the  seven^.&iW,'&c.  words  following,  of  and  concerning  the  sidd 
plaintiff,  so  carrying-  pn '  ^such  profession  as  aroresaid,  and  of  and  con-  p  ^ 
ceming  him  in  l^i6,3aidl)rofession,  and  of  and  concerning  the  said  rumour  ■- 
and  report,  tba^i^'io  say,  <'  Have  you  heard  that  it  is  out  who  are  the  parties 
in  the  crim:^on.'.a¥air  that  has  been  so  long  talked  about?"  (meaning  the  said 
rumour  and  re'port  that  a  physician  at  H.  had  been  criminally  connected  with  a 
married  woman.)  And  the  said  0.  H.  P.  demanded  who  it  was;  and  the  said 
defendant  falsely,  &c.  answered,  '<  Dr.  Ayre,"  (meaning  that  the  said  plaintiff 
had  been  guilty  of  a  criminal  connexion  with  a  married  woman,  and  that  he 
was  the  person  alluded  to  in  such  rumour  and  report.)  By  means  of  the 
committing,  &c.,  the  said  plaintiff  has  betti  greatly  injured,  &c.  Here  followed 
a  statement  that  divers  persons,  not  nam^,  had  refused  to  have  acquaintance 
with  the  plaintiff,  or  to  have  any  transactions  with  him  in  the  way  of  his  said 
profession,  as  they  were  before  accustomed  to  have,  and  otherwise  would  have 
had.  On  the  trial  before  Taunton,  J.  at  the  York  Spring  assizes,  in  this  year^ 
a  verdict  was  found  for  the  plaintiff  on  the  above  count. 

In  Easter  term  last,  ^/ea;a7ic?er  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  judgment  should  not  be  arrested.  In  Trinity  term  last  ( Jnne 
10th), 

F,  Pollock  J  Wightman^  and  Raines  shewed  cause.(a)  An  action  lies  for 
imputing  adultery  to  a  medical  man,  such  imputation  being  made  concerning 
him  in  his  profession.  It  directly  injures  him  in  his  profession,  which  is  the  only 
safe  criterion  that  can  be  suggested,  and  which  will  be  found  to  agree  with  the 
decisions.  Thus  it  is  not  ^actionable  to  say  of  a  counsellor,  ''he  has  no  |.  ^ . 
more  wit  than  a  jackanapes,"  but  it  is  actionable  to  say  of  him,  '*  he  has  no  L 
more  law  than  a  jackanapes :"  (Per  Cur.  in  Cawdrey  and  Tetley's  case,  Godb.  441, 
citing  Palmer's  case.  Palmer  v.  Boyer,  Cro.  Elis.  342  :)the  reason  of  which  distinc- 
tion evidently,  is,  that  wit  is  not,  but  that  knowedge  of  law  is,  essential  to  the  pro- 
fession of  a  counsellor.  The  cases  are  collected  in  Comyns's  Digest,  Action 
upon  the  Case  for  Defamation,  D.  13,  to  D.  27,  and  F.  8,  to  F.  10,  and  the 
same  principle  will  be  found  to  prevail  in  them.  It  cannot  be  contended  that 
an  imputation  of  unchastity  may  not  be  so  applied  to  a  physician,  as  to  render 
it  highly  improbable  that  he  should  be  treated  with  that  confidence  which  is 
essential  to  his  practice.  The  words  may  be  supposed  to  have  been  spoken  of 
him  so  as  to  convey  an  imputation  that,  by  taking  advantage  of  the  access 
allowed  him  to  a  female  patient,  he  had  intrigued  with  her  :  and  after  verdict, 
the  charge  set  forth  in  the  declaration  may  be  interpreted  in  any  way  not 
inconsistent  with  the  words. 

(a)  Before  Lord  Denman,  G.  J.,  Littledale,  Taunton,  and  WilliamS|  Js. 
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Alexander  and  IhUeU  (with  whom  was  R.  Etkfjfardj)  coniri.    In  the  intro- 

doctory  part  of  the  complaint,  the  diacoorse  is  not  said  to  have  been  of  and  oon- 

oeniing^  the  plaintiff  in  his  profession,  but  simply  of  and  concerning  the  said 

plain tm  so  carrying  on  the  said  profession,  which  are  mere  words  of  description. 

It  may  be  doubtful  whether  this  do  not  limit  the  effect  of  the  whole  allegaliooi 

80  as  to  prevent  the  plaintiff  from  calling  in  aid  the  averment  which  occnrs 

afterwards,  applying  the  words  spoken  to  the  plaintiff,  of  and  concerning  him 

in  his  profession.    But,  independently  of  this  aifficul^,  a  eharse  of  incontmenee 

4,f-  I      is  not  actionable  ^witnout  ^cial  damage.    l!his  was  held  after  verdiet 

^  J      in  Parrat  v.  Carpenter,  (Cro.  Eliz.  602,  S.  C  Noy.  64 ;  and  see  Gas- 

coinie  o.  Ambler,  2  Ld.  Raym.  l004,)  although  there  the  plaintiff  was  alleged 

to  be  parson  of  B. ;  and  there  is  as  much  ground  for  saying  that  a  clergvmaa 

would  oe  deprived  of  his  sure  for  incontinence,  as  that  a  phvsician  would  lose 

his  practice.     The  cases  upon  this  subject  are  collected  in  Selwyn's  Nisi  Priu% 

Slander,  IL,(a)  in  Gomyn's  Digest  (as  cited  on  the  other  side,)  and  in  Yincr's 

Abridgment  Actions  [for  Woras,]  b.  a.^  and  S.  a.  to  U.  a.    On  reference  to 

those  aathorities  there  will  be  found  an  universal  rule,  that,  where  words  have 

been  held  to  be  slanderous  as  spoken  of  a  physician,  they  have  imputed  want  of 

sufficient  professional  aoauirements  or  8kili.(S)    In  Lumby  t;.  AUday,  1  Cr.  Jk 

J.  301,  S.  C.  1  Tyrwh.  217,  the  declaration  stated  that  the  plaintiff  was  clerk 

to  a  gas  light  company,  and  that  the  defendant,  intending  to  cause  it  to  be 

believed  that  the  plaintiff  was  of  a  bad  character,  unfit  for  his  situation,  and  an 

improper  person  to  be  employed  by  the  company,  and  to  cause  him  to  be 

deprived  of  his  situation,  used  words  which  charged  him  with  incontinence ; 

and  the  judgment  was  arrested  after  verdict.     In  giving  judgment,  Bayley,  J. 

said,  ''  Every  authority  which  I  have  been  able  to  find,  either  shows  the  want 

^1      of  some  general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or  *con- 

-'      nects  the  imputation  with  the  plaintiff's  office,  trade>  or  business.    As  at 

present  advised,  therefore^  I  am  of  opinion,  that  the  charge  proved  in  this  case 

is  not  actionable,  because  the  imputation  it  contains  does  not  imply  the  want  of 

any  of  those  qualities  which  a  clerk  ouebt  to  possess,  and  because  the  imputation 

has  no  reference  to  his  conduct  as  derl.'^     Words,  which  mcty  inj.ure  a  man  im 

his  profession,  but  which  do  not  necessarily  do  so,  axe  not  actionable  without 

special  damage;  they  must  be  spoken  with  reference  to  the  actual  trade.     A 

maid  servant  would  undoubtedly  be  less  likely  to  obtain  a  place  if  charged  with 

prostitution,  yet  such  a  charge  would  not  of  itself  be  actionable.     A  8<moolmi»- 

tress  probably  would  suffer  in  her  calling,  by  being  charged  with  incontinence; 

yet  such  a  charge  is  not  actionable  without  special  damage.^c)    And  the  words, 

if  not  actionable  for  want  of  special  damage^  cannot  be  aided  by  an  averment 

that  they  were  spoken  of  the  plaintiff  in  his  profession,,  or  even  that  they  charg<- 

cd  him  with  having  committed  the  act  imputed  in  bis  particular  professional 

character.     Abstaining  from  acts  of  incontinence  cannot  be  put  as  part  of  the 

profession  of  a  phvsician ;  and,  consequently,  the  committing  or  not  commitp 

ting  them  has  nothing  to  do  with  the  exercise  of  the  profession.   The  abstinenee 

is  a  duty  not  peculiar  to  a  physician.     Morally  speakings  it  is  the  duty  of  all 

men ;  but  the  question  is,  whether  a  charge  of  its  non-observance  aJbrds  a 

legal  ground  of  complaint.    A  merchant  might  be  under  the  necessity  of 

la)  Pag^  1260  to  page  1267,  (Sth  ed.  18S1.) 

(h)  As,  <<  thou  art  a  qaack  salTer,''  Vln.  Abr.  Actions  Ifor  ITonft],  (S.  a),  pi.  10,  Allen 
r.  Eaton.  ■*  Thou  art  a  dmnken  fool  and  an  ass ;  thoa  never  wast  a  scholar,  thoa  art 
not  worthy  to  speak  to  a  scholar;  this  I  will  prove  and  justify,''  Ibid.  pi.  11,  Gawdry  v. 
Chickljr,  S.  0.  Cro.  Gar.  270  ;  and  Goodb.  441,  pi.  500.  "  He  is  an  emperic  and  mounte- 
bank, and  a  base  feUow,"  Yiner  ut  sup.  pi.  12,  Goddart  v.  Haselfoot 

(c)  Per  Twiaden,  J.,  in  Wharton  v.  Brook,  1  Ventr.  21 ;  and  see  Wetherhead  v.  Armi- 
tage,  2  Lev.  233 ;  S.  C.  Pi^eem.  277,  as  WitiierlT^r.  Hemritege ;  and  2  Show.  19,  as  Wether- 
head 9.  Brookbome. 


26       Paddon  v.  BARTLErr.  M.  T,  1834.        [6 

freqaenting  a  house  in  the  exercise  of  his  trade;  but  *it  would  not  be  r  ^»j 
sufficient,  without  special  damage,  to  aver  that,  in  doins  so,  he  had  '- 
obtained  access  to  a  female  living  in  the  house,  and  had l>een  criminsfllj  con- 
nected with  her:  yet  this  is  precisely  analogous  to  the  extreme  case  suggested 
on  the  other  side  as  proveable  consistently  with  the  present  record.  In  Hartly 
V.  Herring,  8  T.  R.  180,  where  incontinence  was  imputed  to  a  licensed  preacher 
at  a  dissenters'  chapel,  the  whole  argument  on  both  sides  assumed  the  necessity 
of  special  damage.  A  similar  remark  applies  to  Moore  v.  Meagher,  1  Taunt. 
39,  and  Hunt  v.  Jones,  Cro.  Jac.  499.  Unless  this  limitation  oe  adhered  to, 
that  the  words  must  refer  to  the  actual  exercise  of  the  calling,  it  is  impossible 
to  say  what  imputation  may  not  be  held  to  be  injurious  to  a  man  in  his  pro- 
fession. Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  in  this  term  (Not.  24th,)  delivered  the  judgment  of 
the  Court. 

There  are  obvious  and  very  good  reasons  for  the  jealousy  with  which  the 
courts  have  always  resarded  actions  of  slander,  particularly  those  ii^  which  no 
indictable  offence  has  been  imputed ;  but  here  the  plaintiff  states  the  grievance 
as  affecting  him  in  his  business,  office,  or  profession,  without  charging  that  any 
actual  damage  has  accrued  to  him  from  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  length  which  can  hardly  fail  to  excite 
surprise ;  a  clergyman  having  failed  to  obtain  redress  fur  the  imputation  of 
adultery,  (Parrat  v.  Carpenter,  Noy.  64 ;  S.  C.  Cro.  Eliz.  502) ;  and  a  school- 
mistress having  been  declared  incompetent  to  maintain  an  action  for  a  charge 
of  prostitution.  (Per  Twisden,  J.,  in  Wharton  v.  Brook,  1  Yentr.  21.)  r  ^:q 
*Such  words  were  undeniably  calculated  to  injure  the  success  of  the  *- 
plaintiffs  in  their  several  professions ;  but  not  being  applicable  to  their  conduct 
therein,  no  action  lay. 

The  doctrine  to  be  deducted  from  the  older  cases  was  recently  laid  down, 
after  a  full  discussion,  by  Mr.  Baron  Bayley,  in  Lumby  v.  Alday,  1  Cro.  &  J. 
305  :  S.  C.  1  Tyrwh.  224.  <<  Every  authority  which  1  have  been  able  to  find, 
either  shews  the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
Ac.,  or  connects  the  imputation  with  the  plaintiff's  office,  trade,  or  business." 

In  that  case,  accordingly,  where  a  verdict  had  been  recovered  by  the  clerk  of 
a  Gkks  Company,  on  a  declaration  alleging  that  the  defendant,  wishing  to  cause 
it  to  b^  believed  that  the  plaintiff  was  unfit  to  hold  his  situation,  and  to  cause 
him  to  be  deprived  of  it,  had  sud  to  him,  "  You  are  unfit  to  hold  your  situa* 
tion,"  and  then  imputed  incontinence  as  the  reason  of  his  unfitness,  the  Court 
of  Exchequer  thought  the  judgment  ought  to  be  arrested. 

In  the  present  case  much  doubt  was  entertained,  whether  the  words  were  not 
actionable  within  the  rule  just  adverted  to.  For,  being  laid  as  spoken  of  the 
plaintiff  as  a  physician,  in  which  character  he  may  have  opportunities  of  abus- 
ing the  confidence  reposed  in  him,  to  commit  acts  of  criminal  conversation,  the 
statement  must  be  thought  large  enough  to  admit  such  proof  to  be  adduced  on 
the  trial,  in  which  case  the  necessary  proof  would  be  presumed  to  have  been 
given,  and  the  judgment  ought  not  to  be  arrested.  But,  after  full  examination 
of  the  authorities,  we  think  that,  in  actions  of  this  nature,  the  declaration  ought 
not  merely  to  state  *that  such  scandalous  conduct  was  imputed  to  the  p  ^ 
plaintiff  in  his  profession,  but  also  to  set  forth  in  what  manner  it  was  ^ 
connected  by  the  speaker  with  that  profession.  For  this  defect  the  judgment 
must  be  arrested.  Rule  absolute. 


PADDON  agaitut  BARTLETT  and  Another.     Monday,  Nov.  8. 

Premises  were  mortgaged  to  tmstees  for  the  purpose  of  securing  1137^.,  and  the  tmsteei 
were  authorized  to  sell,  and  out  of  the  proceeds,  in  the  first  place,  to  pay  the  costs  of 
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pntting  the  deed  in  execution,  and  also  a  reasonable  snm  of  money  byway  of  satisfaction 
to  themselrcs  for  their  trouble  in  executing  the  tmsU.  The  deed  had  the  stamp  of  6/. 
reqoired  bj  48  O.  3,  c.  149,  for  mortgages  to  secure  any  snm  exceeding  1000/.  and  not 
exceeding  2000Z.: 
Held,  that  the  stamp  was  sufficient,  no  proof  being  giyen  that  the  sum  to  be  raised,  includ- 
ing a  reasonable  satisfaction  to  the  trustees,  would  exceed  20002. 

Dkbt,  for  rent,  on  an  indentare  of  lease  made  in  1811.  The  defendants 
pleaded,  amongst  other  things,  as  to  part  of  the  rent,  that  the  plaintiff  had,  by 
indenture  of  the  dOth  of  June,  1815,  assigned  his  right  in  the  demised  pre- 
mises,  and  was  no  longer  reversioner.  The  plaintiff,  by  his  replication,  denied 
the  assignment.  On  the  trial  before  Lord  Denman,  G.  J.,  at  the  last  Summer 
Msixes  for  the  county  of  Devon,  the  indenture  of  assignment  was  put  in,  and 
admitted  to  have  been  dulj  executed.  It  appeared  to  be  a  mortgage  of  the 
premises  by  the  plaintiff  to  two  persons  as  trustees,  for  the  purpose  of  seourinff 
1137/.  and  interest.  After  empowering  them  to  qcU  the  premises,  it  authorised 
them,  or  either  of  them,  out  of  the  proceeds,  ''  in  the  first  place  to  pay  and  dis- 
charge the  costs  and  expenses  to  be  incurred  in  the  execution  and  due  perfor- 
manee  of  the  trusts  hereby  reposed  in  them  or  him,  and  also  a  reasonable  sum 
of  money  by  way  of  satisfaction  for  their  and  his  trouble  in  and  about  the  exe- 
ention  of  the  trusts  hereby  in  them  and  him  reposed,  or  otherwise  by  reason  of 
«2Q-i  these  presents.''  The  deed  had  the  stamp  of  5/.  required  *by  48  O.  8, 
^  c.  149,  Schedule  Part  I.  tit.  Mortgage,  for  a  mortgage  to  secure  any 
sum  exceeding  1000/.  and  not  exceeding  2000/.  Newman,  for  the  plaintiff,  con- 
tended that  the  stamp  was  insufficient,  for  that  the  snm  secured  to  the  trustees 
for  their  trouble  was  a  charge  subject  to  stamp  duty ;  and  as  the  amount  they 
were  to  receive  was  uncertain  and  without  any  limit,  a  20/.  stamp  should  have 
been  imposed;  and  he  cited  Dickson  v.  Cass,  1  B.  &  Ad.  843.  The  Lord  Chief 
Jusdoe  overruled  the  objection,  and  the  defendant  had  a  verdict  on  the  plea 
in  question,  but  leave  was  given  to  move  to  enter  a  verdict  for  the  plaintiff. 

Newman  now  moved  accordingly,  and  restated  the  objection  taken  at  the 
trial.  The  compensation  here  given  to  the  trustees  is  not  one  of  the  ordinary 
or  regular  expenses  of  a  trust  deed  of  this  kind ;  the  Coart  cannot  say  what  its 
amount  may  be,  and  the  parties  themselves  have  affixed  no  limit,  [Lord  DsN<i 
MAN,  C.  J.  The  word  <<  reasonable"  gives  a  limit]  The  parties  should  have 
said,  <<  a  reasonable  sum  of  money  not  exceeding  so  much.  Those  who  rely  on 
the  sufficiency  of  the  stamp,  ought  to  have  shewn  that  the  sum  would  not  ex< 
eeed2000/. 

Lord  Denman,  C.  J.  It  lay  upon  those  taking  the  objection,  to  shew  that 
a'^reasonable  satisfaction"  would  raise  the  whole  amount  above  2000/.  We 
are  all  of  opinion  that  there  is  nothing  in  the  point. 

Taunton,  J.  concurred, 
t^ji        ^Pattsson,  J.    In  IMckson  v.  Cass,  1  B,  &  Ad.  848,  the  stamp  was 
^     not  sufficient  to  cover  any  thing  beyond  the  bare  amount  secured. 

WiLLiAMB,  J.y  concurred.  Bule  refused. 


DOE  dem.  EYANS  offoinsi  ROE.     Tuesday,  Nov.  4. 

Th«  rale  of  Court,  Mich.  3  W.  4,  that  every  declaration  shall  be  entitled  of  the  day  of  the 
iBoiith  and  jear  on  which  it  ia  filed  and  delirered,  does  not  apply  to  declarations  in 
ejectment. 

The  Coart  refused  to  set  aside  a  declaration  in  ejectment,  in  which  the  notice  was  dated 
of  a  day  after  the  serrice  of  declaration. 

Ths  declaration  was  in  ejectment,  and  was  entitled  of  Trinity  term  gener- 
ally; the  notice  at  the  foot  of  the  declaration  was  dated  the  1st  November,  and 
the  deolaration  with  such  notice  was  served  on  the  81st  October. 


28  Hargreaves  t?.  HuTomNSON.    M-  T.  1834.         [11 

R.  V:  Richards  moved  for  a  rule  to  shew  cause  why  the  deolaration  should 
not  be  set  aside  for  irregalaritj.  First,  the  rule  of  Michaelmas  term,  8  W.  4, 
4  B.  &  Ad.  4y  orders  that  every  declaration  shall  be  entitled  of  the  day  of  the 
Tuonth  and  year  on  which  it  is  filed  or  delivered,  The  words  "  every  declaration" 
mast  comprehend  a  declaration  in  ejectment.  Secondly^  the  date  of  the  nio^oe 
is  necessarily  false,  or  else  the  service  is  irregular. 

Lord  Den  MAN,  Q.  J.  The  rule  of  Court  does  not  extend  to  dedan^tiims  in 
ejectment. 

Taunton,  J.  concurred. 

^Patteson,  J.     That  was  understood  in  the  case  of  Doe  dem.  Fry  v.     ^^^ 
Roe,  8  Moore  &  Scott,  370.     And,  as  to  the  other  objection,  it  was  not     •- 
necessary  that  there  should  be  any  di^te  to  the  police  %t  alL 

Williams,  J.  concurred.  Rule  refused.(a) 


HARGREAVES  offaintt  HUTCHINSON.     Tuesday,  Mv.  4. 

defendant  lent  money  at  nsarioiis  interest  to  plaintiff;  to  coloiir  the  ^nsaction,  a  sale 
of  goods  for  the  amount  of  the  money  lent  was  made  by  plalntiiT  to  defendant,  and  the 
goods  were  transferred ;  and  it  was  agreed  that  they  should  be  resold  by  defendant  to 
plaintiff  at  a  higher  price,  if  a  bill  drawn  by  defendant  on  pli^ntiff  for  the  re-puroha«e 
money,  should  be  honoured.  The  bill  was  dishonoured,  and  the  defendant  retained  the 
goods.  Held  that  the  plaintiff  might  recover  in  troTer  fbr  the  full  value  of  them,  with- 
out deducting  the  money  advanced  on  the  first  pretended  sale. 

Trover  for  146  quarters  of  malt.  Plea,  not  guilty.  On  the  trial  before 
Lord  Lyndhurst,  0.  B.,  at  the  last  York  Summer  Assises,  it  appeared,  that  in 
April,  1838,  the  plaintiff  had  applied  to  the  defendant  to  advanoe  him  a  som  of 
money  on  the  security  of  some  malt,  which  the  defendant  then  refused  to  do ; 
but  the  parties  afterwards  agreed  that  the  plaintiff  should  sell  the  malt  to  the 
defendant  at  408.  per  quarter.  This  was  done,  and  the  prioe,  292/.,  paid,  and 
the  malt  delivered  to  the  defendant.  After  this,  another  agreement  was  made, 
that  the  plaintiff  should  repurchase  the  malt  at  43a.  per  quarter,  if  two  biUs, 
drawn  by  the  defendant  on  the  plaintiff  as  the  re-purchase  money,  should  be 
honoured  by  the  plaintiff  at  maturity.  The  bills  were  dishonoured,  and  were 
taken  up  by  the  defendant,  and  the  defendant  retained  the  malt,  for  whiek  the 
plaintiff  brought  the  present  action.  The  Lord  Chief  Baron  told  the  jury,  that 
if  they  considered  the  agreements  for  the  purohase  and  re-purchase  of  the  malt 
to  be  merely  colourable,  and  "intended  to  cover  an  usurious,  loaa  by  the  p|c|o 
defendant  to  the  plaintiff,  there  waa  no  contract  by  which  the  property  ■-  ^ 
in  the  malt  could  be  transferred,  and  the  plaintiff  must  have  a  verdiot  for  its 
present  value,  which  his  witnesses  estimated  at  62s.  per  quarter.  The  jury 
found  a  verdict  for  the  plaintiff,  damages  452/.  128.,  being  the  pioe  of  the  malt 
at  that  estimate. 

Alexander  now  moved  to  reduce  the  verdict  by  292/.,  the  sum  paid  by  the 
defendant  to  the  plaintiff  at  the  firat  transfer,  on  the  ground  of  the  injustice  of 
allowing  the  plaintiff  to  retain  both  the  value  of  the  malt  and  the  money  ad- 
vanced upon  it ;  and  he  mentioned  the  case  of  Fitaroy  v.  Gwillim,  1  T.  R.  158, 
(see  also  Hindle  t;.  O'Brien,  1  Taunt.  413,)  admitting,  however,  that  its  autho- 
rity was  questionable.  See  Roberts  o.  G'off,  4  B.  &  Aid.  92.  Tregoning  fi. 
Attenborough,  7  Bing.  97.  [Patteson,  J.  Have  we  any  discretion  ?  The 
contract  is  altogether  void]. 

Feb  CuaiAM.(&)    There  can  be  no  rule.  Rule  refused. 


(J! 


See  Doe  dem.  Ashman  o.  Boe,  I  New  Cas.  253. 

Lord  Denman,  C.  J.,  Taunton,  Pftttesoa,  and  WilliaiqB,  Js, 
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♦BOB  dcto.  PARKJSR  against  &REQORY.     Wednesday,  Nov,  5. 

A  widoWytenaat  for  lift  of  Uvds  settled  upon  her  for  joiotnre  (luch  settlement  being  made 
in  execation  of  a  power  granted  to  the  deceased  husband),  married,  and  leried  a  fine 
«f  the  lands  jointlj  with  her  second  hnsband.  She  died,  and  the  second  husband  helii 
for  more  than  twenty  yeafs  after  her  death :  Held,  that  the  fine  was  void,  bat  that  the 
possessioQ  of  the  second  husband,  afler  the  wife's  death,  was  a  bar  to  ejectment 
brought  bj  the  party  on  whom  the  reversion  in  fee  had  descended  during  the  estate  for 
life. 

EjsoniBiVT  for  lands  in  Oloacestershlre.  On  the  trial  before  Alderson,  6., 
•I  the  last  Oloaoester  Summer  Assizes,  the  following  facts  were  proved.  Tho- 
mas Rogers,  being  seised  in  fee  of  the  lands  in  question,  devised  them  to  hi^« 
mmj  Thomas  Rogers^  for  life,  remalbder  to  William  Rogers  in  tail  male,  remain- 
der to  the  devisor's  right  heirs  in  fee.(a^  The  will  gave*a  power  to  the  tenant 
for  life  to  settle  a  certain  portion  of  the  lands  upon  his  wife  for  life,  by  way  of 
jmntnre.  After  the  death  of  the  devisor,  the  son,  Thomas  Rogers,  being  then 
teMuit  for  life,  settled  the  lands  in  question,  being  not  more  than  the  portion 
defined,  upon  his  wife  for  life.  He  died  in  1798,  leaving  his  wife  surviving, 
wh<»  afterwards  married  a  person  of  the  name  of  Yale.  In  1810,  Mr.  and  Mrs. 
Yak  levied  a  fine  of  the  lands  to  their  own  use  in  fee.  In  1812,  Mrs.  Yale 
died,  more  than  twenty  years  before  the  commeooement  of  this  action.  Mr. 
and  Mrs.  Yale  had  continued  in  possession  of  the  lands,  until  Mrs.  Yale's  death, 
and  Mr.  Yale  from  thenceforward  continued  in  possession  till  his  own  death, 
which  occurred  in  1832.  William  Rogers  died,  leaving  several  children,  all  of 
whom  died  before  Mrs.  Yale ;  and  of  whom  none  left  issue,  except  one  daugh- 
ter,  who  died  one  month  before  Mrs.  Yale,  leaving  issue,  a  son,  who  died  with- 
^^^  out  issue  in  1814,  within  twenty  years  of  the  bringing  of  *the  action. 
J  The  lessor  of  the  plaintiff  was  heir-at-law  to  the  devisor,  Thomas  Rogers. 
It  did  not  appear  how  the  defendant  got  into  possession.  On  these  facts,  the 
learned  judge  nonsuited  the  plaintiff  on  the  ground  that  the  right  of  entry  was 
baned  by  the  statute  of  limitations,  but  he  reserved  leave  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  the  plaintiff. 

Taifourdy  Serjt.,  now  moved  accordingly.  There  was  no  adverse  possession 
on  the  part  of  Mr.  Yale,  and,  therefore  the  statute  of  limitations  does  not  bar 
the  right  of  entry.  He  had  come  into  possession  lawfully,  and  in  right  of  his 
wife.  In  Reading  v.  Rawsteme,  2  Ld.  Raym.  880;  S.  C.  2  Salk.  423,  it  was 
said  by  the  Court,  that  <<  the  Statute  of  limitations  does  not  bar  a  man,  but 
where  there  is  an  actual  disseising."  Here,  Mr.  Yale  was  at  least  tenant  by 
sufierance ;  and,  therefore,  had  no  adverse  possession.  In  Doe  dem.  Burrell  v. 
Perkins,  (&)  it  was  held  that,  where  a  tenant  pour  auter  vie  had  held  over  after 
the  death  of  cestui  que  vie,  and  his  son  had  held  on  after  him,  and  had  levied 
a  fine,  no  entry  was  necessary  to  avoid  the  fine :  for  that  the  son  had  acquired 
no  title,  there  havine  been  no  wrongful  entry,  but  only  a  wrongful  continuance 
of  possession.  So  in  William,  Lessee  of  Hughes,  v.  Thomas,  12  East,  141, 
where  tenant  for  life  levied  a  fine,  and  died,  devising  the  lands  in  fee,  the  entry 
*161  ^  ^^^  deviaee  was  held  to  be  no  disseisin  of  the  reversioner.  *The  present 
^  ease  is  of  course  not  afltected  by  the  fine  levied  in  1810,  such  fine  being 
nurely  void,  under  the  statutes  11  H.  7,  c.  20,  and  32  H.  8,  c.  86,  s.  2.  Per- 
■aps  also  it  may  be  contended,  that  the  intermediate  estate  in  tail  male  did  not 

(a)  The  will  contained  several  intermediate  limitations,  which  are  not  specified  here 
aaae  of  them  affecting  the  points  discnssed. 

(h)  3  M.  ft  8.  271.  It  is  diificult  to  see  how  the  son's  entry,  in  that  case,  conld  be  other- 
wise than  wroogfal,  bis  father  being  onlv  tenant  by  sufferance.  See  the  remarlLS  in  Mor- 
\tj  and  Coote's  edition  (1819)  of  Watkins's  Principles  of  Gonreyancing,  p.  25,  (note). 
The  case  is,  however,  recognised  by  Bayley,  J.,  in  Hall  y.  Doe  dem.  Sartees,  6  B.  &  Aid. 
689. 
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determine  till  the  death  of  William  Rogers's  grandson  in  1814 ;  and,  if  so,  the 
reversioner  could  not  commence  his  action  till  then,  so  that  he  is  not  harred. 

{Taunton,  J.     The  grandson  cannot  come  within  the  description  in  the  devise. 
^ATTESON,  J.      The  grandfather  was  remainder  man  in  tul  male,  and  the 
grandson  could  only  take  bj  the  form  of  the  gift.] 

Per  Curiam,  (a)     The  fine  will  make  no  difference;  but,  as  to  the  question 
of  the  husband's  adverse  possession,  we  will  take  time  to  consider. 

On  a  subsequent  day  in  this  term,  Lord  Denman,  C.  J.  delivered  the  judg- 
ment of  the  Court. 

The  other  points  moved  bj  my  brother  Talfourd  were  disposed  of  by  the 
Court,  but  we  wished  to  consider  whether  he  was  entitled  to  a  rule  on  the  ground 
that  there  had  been  no  adverse  possession  for  twenty  years.  The  fact  was,  that 
the  defendant  had  been  in  possession  for  a  longer  period,  from  his  wife's  death, 
but  he  came  in  originally  in  her  right,  and  had  not  directly  ousted  the  rightfnl 
owner,  but  merely  continued  where  he  was,  to  his  exclusion.  A  case  of  Itead- 
ing  V.  Bawsterne,  reported  by  Lord  Raymond  and  Salkeld,  2  Ld.  Raym.  830 ; 
S.  C.  2  Salk.  423,  was  mentioned ;  but  in  that  case,  though  an  actual  disseisin 
is  declared  necessary,  those  words  must  be  taken  with  reference  to  the  subject 
matter,  and  are  there  contra-distinguished  '''from  the  mere  perception  of  ^^^  ^ 
rents  and  profits,  in  the  case  of  joint-tenants.  But  in  Doe  dem.  Burrell  v.  ^ 
Perkins,  3  M.  &  S.  271,  the  Court  was  of  opinion  that  a  fine  levied  by  a  person 
who  was  in  possession  under  the  same  circumstances  as  the  defendant  here, 
operated  nothing,  because  he  came  in  by  title,  and  had  no  freehold  by  diseisin ; 
and  it  was  argued,  that  the  defendant  here  was  abo  to  be  considered  as  having 
entered  rightrally,  and  committed  no  disseisin.  We  are,  however,  of  opinion, 
that  though  this  may  be  so  for  the -purpose  of  avoiding  a  fine,  it  cannot  prevent 
the  defendant's  possession  from  being  wrongful,  from  the  very  hour  wnen  his 
interest  expired  by  his  wife's  death.  It  is  clear  that  he  might  have  been  im- 
mediately turned  out  by  ejectment.  We  think,  therefore,  that  his  continuing 
the  same  possession  for  twenty  years  entitles  him  to  the  protection  of  the 
statute  of  limitations,  and  that  this  action  had  been  brought  too  late. 

Rule  refused. 


DOE  on  the  Demises  of  BULLEN  and  Another  ogainM  MILLS.     Wednegday, 

Nov.  5. 

Premises  being  in  the  possession  of  a  tenant  nnder  an  indentnre  of  lease,  a  party  daimiog 
them  by  an  alleged  title  adverse  to  that  of  the  lessor,  and  prior  to  the  lease,  demanded 
them  of  the  lessee,  and  nltimately  obtained  possession  by  paying  him  201.  The  land- 
lord afterwards  brought  ejectment  against  the  party  so  in  possession,  the  term  having 
been  forfeited : 

Held,  that  the  defendant  coold  not  set  up  his  adverse  title  against  the  landlord. 

Ejeotmsnt  for  a  cottage.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the 
last  Dorchester  assizes,  the  material  facts  appeared  to  be  as  follows : — ^The  cot- 
tage was  originally  built  forty  years  a^o  by  one  Dare,  '''on  a  strip  of  land  ^^^^ 
near  two  closes  now  belonging  respectively  to  the  lessor  of  the  plaintiff  ^ 
and  to  the  defendant.  Each  party  maintained  that  the  strip  was,  at  that  time, 
the  property  of  persons  under  whom  he  now  claimed.  The  cottage  was  burnt, 
and  afterwards,  (about  twelve  or  thirteen  years  ago)  rebuilt  by  one  Williams. 
Bullen,  the  lessor  of  the  plaintiff,  finding  Williams  in  possession,  claimed  title 
to  the  cottage ;  and,  in  1828,  induced  Williams  to  take  a  lease  of  it  under  him. 
An  indenture  of  lease  was  accordingly  executed  by  Bullen  to  Williams  for 
ninety-nine  years,  if  certain  parties  should  so  long  live.     Williams  held  it  for 

(a)  Lord  Denman,  G.  J.,  Taunton,  Patteson,  and  Williams,  Js. 
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BIX  yean,  after  wliioh  the  defendant  laid  claim  to  it,  haying  then  become  pro- 
prietor of  one  of  the  adjoining  closes ;  Williams  refused  to  give  it  up ;  and  the  de- 
fendant thereapon  offered  him  20/.  to  do  so,  which  Was  accepted  and  the  defend- 
ant took  possession.  The  lessor  of  the  plaintiff  now  claimed  by  reason  of  a  for- 
feiture, no  rent  having  been  paid,  nor  sufficient  distress  found  on  the  premises, 
daring  Williams's  occupation,  (a)  The  defendant  offered  to  prove  the  original 
title  to  the  strip  in  the  parties  under  whom  he  claimed,  as  proprietors  of  the 
adjacent  close ;  but  it  was  objected  that  he,  having  come  in  under  Williams, 
who  held  of  Bullen,  could  not  now  dispute  Bullen's  title;  and  Doedem.  Knight 
4,291  ^*  ^^^  Smythe,  4  M.  &  S.  347,  was  cited.  '''The  Lord  Chief  Justice 
J  thought  the  objection  valid,  and  the  lessor  of  the  plaintiff  had  a  verdict. 

.Erie  now  moved  for  a  new  trial  on  account  of  the  rejection  of  evidence.  Doe 
dem.  Knight  v.  Lady  Smythe,  4  M.  &  S.  347,  is  distinguishable.  There  the 
defendant  assumed  to  defend  as  landlady  to  a  party,  who  came  in  under  the 
lessor  of  the  plaintiff.  Here  the  defendant's  case  was,  that  Williams  came  ill 
as  a  trespasser,  or  by  the  defendant's  acquiescence,  or  that  of  the  parties  under 
whom  he  claimed,  and  not  by  authority  of  the  lessor  of  the  plaintiff.  In  the 
case  eited,  it  was  said  that  the  tenant,  whose  landlady  the  defendant  there  claimed 
to  be,  should  have  given  back  the  possession  to  his  lessor,  and  left  the  defend- 
ant to  try  her  title,  if  any,  by  ejectment ;  and  that  he  could  not  empower  the 
defendant  to  assume  the  character  of  his  landlady  for  the  purpose  of  that  action. 
Bat  here  the  defendant  had  a  right  of  his  own,  adverse  to  that  of  Williams's 
lessor :  according  to  the  case  he  proposed  to  prove,  he  might  have  turned  Wil- 
liams out  j  and  it  makes  no  difference  that,  to  save. the  expense  of  an  eject- 
ment, he  gave  Williams  a  sum  of  money  to  go  out.  He  did  not  receive  any 
transfer  of  a  right  or  interest  vested  in  Williams,  but  took  the  property  as  his 
own. 

Lord  BsNMAN,  C.  J.  It  appeared  to  me  at  the  trial,  that,  as  the  def  ?ndant 
got  possession  under  WiUiams,  who  was  in  possession  under  Bullen,  the  lessor  of 
the  plaintiff,  he  was  not  at  liberty  to  question  Bullen's  title.  I  think  that  if  we 
yielded  to  this  application,  we  shoula  contravene  the  rule  that  a  tonant  is  not 
^Q,  to  dispute  the  '''title  of  his  landlord.  The  tenant  would  then  have 
'^  «!  nothing  to  do,  in  order  to  bring  the  landlord's  right  into  question,  but 
to  part  with  the  property  to  another  person. 

Taunton,  J.  I  do  not  apprehend  the  distinction  which  Mr.  Erie  has  en- 
deavoured to  draw  in  this  case.  The  defendant  Mills,  having  paid  201.  for  the 
lease,  and  thereupon  taken  possession,  put  himself  in  the  situation  of  an  assignee 
of  that  lease,  and  was  as  much  estopii^  from  disputing  the  landlord's  title  as 
the  immediate  lessee.  He  stands  in  the  shoes  of  that  party  for  all  purposes, 
better  or  worse. 

Patteson,  J.  I  cannot  distin^ish  this  case  from  Doe  dem.  Knight  v.  Lady 
Smythe,  4  M.  &  S.  347.  It  is  said  that  Williams  himself  was  not  let  into  pos- 
session by  the  lessor  of  the  plaintiff.  But  Williams  did  not  come  in  under  any 
one  else;  he  was  in  possesion  without  leave,  and  when  Bullen,  the  lessor  of  the 
plaintiff,  came  to  him  and  said,  <'  You  have  no  right  to  the  premises,"  he  ac- 
quiesced, and  took  a  lease  from  Bullen.  The  only  question  then  is,  whether 
the  defendant  came  in  under  Williams.  Now,  it  appears  that,  after  having 
claimed  the  property  from  Williams  as  his  right,  he  paid  him  20L  and  was  let 
into  possession.    That  was  either  an  act  of  collusion  between  Williams  and  him 

(a)  A  question  was  raised,  whether  or  not  the  lessor  of  the  plaintiff  had  shown 
himself  entitled  to  enforce  the  forfeiture,  according  to  the  terms  of  the  lease ;  bat  the 
defendant's  coonseli  at  the  trial,  considered  themselves  prednded  from  this  line  of  defence, 
as  they  claimed  adverselj  to  the  landlord :  and  Erie,  on  the  present  occasion,  was  not 
famished  with  a  copj  of  the  lease,  and,  although  he  mentioned  the  point,  admitted  that 
his  iastmctions  were  not  sufficient  to  enable  him  to  take  the  judgment  of  the  Court 
upon  it 
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to  enable  him  to  diepate  the  landlord's  title;  or  a  purchase  by  him  of  Willxam&'s 
interest.    In  either  case  the  defence  was  inadmissible. 

Williams,  J.  I  think  this  is  precisely  like  all  the  other  cases  in  which  the 
tenant  has  been  precluded  *from  contesting  his  landlord's  title.  There  ^.^^ 
being  a  doubt  who  was  entitled  to  the  property,  the  defendant  purchased  *- 
the  interest  of  a  party  holding  under  the  lessor  of  the  pluntiff.  If  he  con- 
sidered it  worth  while  at  that  time  to  pay  20if.  for  the  purpose  of  establishing  a 
tide,  he  ought  not  now  to  have  the  benefit  of  second  thoughts  upon  the  subject. 

llule  refused. 


BROOKS  fl^ai'fwe  RIGBT.    Wednesday,  Nov.  5. 

The  BtatQte  43  0. 3,  e.  46,  8.  3,  does  not  appl^  to  the  case  where  a  defendant  having  been 
arrested  for  debt,  pajs  hito  court  less  than  the  amount  sworn  to,  and  the  plaintiff  ac- 
cepts it 

The  new  rales  of  pleadiBig,Hil.  4  W.  4.,  which  direet  such  paTmenta&d  aeoeptanoe  to  be 
pleaded  and  replied,  make  no  difference  as  to  the  operation  of  the  statute* 

The  plaintiff  arrested  the  defendant  for  an  alleged  debt  of  20^.,  and  declared 
against  him  in  assumpsit  for  goods  sold,  &o.,  adding  a  particular  of  demand  to 
the  amount  of  201  The  defendant  paid  12L  into  court,  and  pleaded  the  pay- 
ment according  to  Reg.  Hen.  Hil.  4  W.  4,  tit  General  Rules  and  Reffulations, 
s.  17,  5  B.  &  Ad.  yi.,  averring  that  the  plaintiff  had  not  sustained  greater 
damage  than  the  last-mentioned  sum.  The  plaintiff  took  the  money  out  of 
court. 

Bantow  now  moved  for  costs  under  stat.  43  G.  3,  o.  46,  s.  3,  on  an  affidavit 
stating  the  above  facts,  and  tending  to  shew  that  the  charge  of  20^.  loif  the 

Soods  delivered  was  exorbitant.  Before  the  new  rules  it  was  held,  Bowe  v. 
Lhodes,  2  Cro.  &  M.  379 ;  S.  C.  4  Tyrwh.  216,  that  the  act  did  not  apply  to  a 
case  in  which  money  was  paid  into  court  and  taken  out  by  the  plaintiff,  because 
the  words  of  sect.  3,  are  ''  in  all  actions — wherein  the  plaintiff  or  plaintiffs  shall 
not  recover  the  amount"  for  *which  the  defendant  shall  have  been  p^no 
arrested;  and  it  was  considered  that  the  pjaintiff,  taking  money  out  of  l-  ^ 
court,  could  not  be  said  to  recover.  At  that  time  no  issue  or  admission  appeared 
on  the  record,  in  such  a  case,  as  to  the  amount  of  the  plaintiff's  demand ;  but 
now,  by  the  general  rules  of  pleading,  Hil.  4  W.  4,  sects.  17  and  19,  5  B.  & 
Ad.  vi.,  the  defendant  pleads  that  he  brings  a  certain  sum  into  court,  and  that 
no  greater  damage  has  oeen  sustained;  and  he  pays  the  money  in  to  support  his 
plea.  The  plaintiff  replies  either  by  denying  the  sufficiency  of  the  sum,  or  by 
accepting  it  in  full  satisfiiction :  the  precise  amount  of  the  debt,  therefore,  be- 
comes a  question  on  the  record ;  and  the  plaintiff  may  be  said  to  recover  so  much 
as  the  record  shews  he  was  entitled  to. 

Lord  Denman,  0.  J.  I  think  it  is  impossible  to  distinguish  between  a  pay- 
ment appearing  on  the  record  as  directed  oy  the  new  rules,  and  the  £EU)t  of  pay- 
ment as  it  took  place  in  the  former  course  of  practice.  The  defendant  is  equally 
ousted  of  his  remedy  under  the  statute  in  both  cases. 

Taunton,  J.  I  cannot  see  the  distinction  contended  for.  Under  the  former 
practice,  when  money  was  paid  into  court  which  the  defendant  accepted,  the 
statute  was  held  not  to  apph.  Merely  putting  the  fact  on  the  record  does  not 
alter  the  case.  The  pliuntiff  does  not  recover  the  sum  paid  in,  for  the  rule 
(sect.  19),  only  enables  him,  on  accepting  it,  to  sign  judgment  for  the  costs. 

*Patts80N,  J.    The  only  difforence  made  by  the  present  rules  is,     r^Q 
that  the  parties  now  do  that  on  the  record  which  was  formerly  done  by     *- 
rule  of  court  and  not  pleaded. 

Williams,  J.  concurred.  Rule  refused. 


23]  2  ADOLPHtTB  &  ELUS.  33 

ROBINS  aad  Anolhtr  agaikU  ORi28SW£LL.     Th^nday  JN&v.  6> 

The  compalsoiy  cUiue,  (s.  3,)  of  the  Xx»idi'  Act,  33  G.  3,  o.  5,  emn  be  enforced  only  where 
the  gam  for  which  the  p*rtj  U  ia  execiitioA  Aaioontg  to  no  more  than  3001,^  cMte  tn- 

A  jadgment  creditor,  under  a  warrant  of  attorney,  took  out  execution  for  2531.,  consisting 
of  25t)2.  debt  and  3i.  costs,  and  also  for  interest  on  2502.  from  a  day  named  till  the  day  of 
pajment.  The  deJendaat  wm  taken  in  eneeution,  aad  detained  till  the  debt  and  interest, 
with  the  addition  of  costs  (bat  not  without),  exceeded  3001. :  Held,  thai  the  compulsory 
elaose  could  aot  be  enforced 

Thb  defendant,  beinff  in  ouBtodj  of  the  marshal,  was  broaeht  np  under  the 
compulsory  clause  of  the  Lords'  Act,  33  G.  3,  c.  5,  s.  3.  By  the  marshal's 
oertifieate  of  the  oanses  of  detoitioDy  it  appeared  that  the  process  upon  which 
the  defendant  had  been  committed  in  execution  was  indorsed  as  follows : — 
"Take  253/.  with  interest  on  250/.  from  19th  November,  1830,  to  the  day  of 
payment,  and  IGs.  for  writ,  besides,"  &c.  The  judgment  was  upon  the  warrant 
of  attomej.  The  sum  of  253^.  was  composed  of  250/.  debt  and  3/  costs.  The 
debt  and  interest,  at  fire  pet  cent.,  with  costs  (but  not  without,)  amounting  to 
more  than  300/. 

R.  V,  Richardtf  on  behalf  of  the  prisoner,  now  contended  that  the  clause 
eoald  not  be  enforced.  The  execution,  being  partly  for  interest  to  the  day  of 
payment,  is  irregnkr  in  that  respect,  and  therefore  invalid  altogether.  If  inter- 
est b  claimed  according  to  the  indorsement,  the  sheriff  cannot  know  at  what  rate 
to  calculate  itf  [Taunton,  3.  The  plaintiff  would  be  entitled  to  the  hichest 
legal  interest,  five  per  cent.]  Taking  the  interest  at  five  per  cent.,  and  adding 
^^  the  debt  '^nd  costs,  the  sum  for  which  the  prisoner  is  detained  will 
-i  amount  to  more  than  300/. ;  and  the  compulsory  clause  of  33  0. 3,  c.  5,(a) 
operates  only  where  the  debtor  "  shall  be  charged  in  execution  for  any  sum 
or  snms  not  exceeding  the  sum  of  3002." 

W.  H.  Waiion,  contri.  As  to  the  interest,  it  may  be  doubted  whether  the 
plaintifis  are  entitled  to  it,  and  they  are  willing  to  waive  it.  [Taunton,  J.  The 
only  question  is,  whether  the  debtor  has  been  charged  in  execution  for  more 
than  300/.  Wiluams,  J.  The  act  32  O.  2,  c.  28,  s.  16,  gives  the  compul- 
SQiy  power  in  the  case  of  any  prisoner  who  ''  shall  be  committed  or  charged  in 
execution  in  any  prison  or  gaol  for  any  debt  or  damages  not  exceeding  the  sum 
of  100/.,  hendes  co9U  of  tuit.'\  In  stat.  33  Gt.  3,  c.  5,  s.  3,  which  raises  the 
amount  to  300/.,  nothing  is  said  of  costs.  (&)]  In  practice,  the  two  statutes 
have  always  been  construed  alike,  and  the  costs  not  reckoned.  [Taunton,  J. 
The  presumption  must  be  that  the  omission  of  the  words  "  besides  costs"  in 
Stat  33  G.  3,  c.  5,  was  intentional.]  The  only  object  of  that  clause  was  to  sub- 
stitate  300/.  for  100/L :  and  this  is  the  view  taken  of  it  in  1  Chitty's  Statutes, 
tit  Insolvent  Debtors,  p.  581,  where  the  enactment  is  thus  given : — ^That  <*  if 
Mgi  any  prisoner,  who,  after  the  said  fifteenth  day  of  June  *1759,  shall  be 
J  committed  or  charged  in  execution  in  any  prison  or  gaol,  for  anv  debt  or 
damages  not  exceeding  the  sum  of  100/.  [since  extended  to  200/.  by  26  Gr.  3,  c. 
44,  B.  2,  and  to  300/.  by  33  G.  3,  c.  6,  s.  8,](c)  besides  the  costs  of  suit,  shall 

(a)  33  G.  3,  c.  6,  8.  3,  enacts  "That  every  creditor  or  creditors,  his,  her,  or  their  execu- 
tors or  administrators,  at  whose  salt  any  debtor  shall  be  charged  in  execution  for  any  snm 
« tnms  not  exceeding  the  sum  of  300i.,  shall  have  sneh  remedy,  by  compelling  such  debtor 
to  deliver  up  his  or  her  estate  and  effects  for  the  benefit  of  his  or  her  creditors,  as  is  jHrovided 
by  the  before  recited  act''  (32  0.  2,  c.  28,)  "in  oases  where  the  sum  for  which  such  debtor 
shall  be  in  execution  does  not  exceed  the  sum  of  100^. 

ih)  Nor  in  26  O.  3,  c.  44,  s.  2,  which  raises  the  required  amount  of  debt  to  200/. 

(c)  Iq  1  tidd's  Practice,  382,  9th  ed.,  the  material  words  are  stated  as  follows :  "  not 
excccdiog  1 001.,  besides  costs,  (since  extended  to  200^,  by  the  26  G.  3,  c.  44,  s.  2,  and  to 
390C,  by  the  33  a  3,  c  6,  a  3,  which  U  made  perpetnal  by  the  39  G.  3,  o.  50)." 
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not''  Ac.  The  provision  in  the  present  statute  b,  that  the  creditor  ''  shall  hare 
such  remedy'  bj  compelling  the  debtor  to  deliver  up  his  estate^  '^  as  is  provided 
by  the  before  recited  act,  in  cases  where  the  sum  for  which  such  debtor  shall  be 
in  execution  does  not  exceed  the  sum  of  100//' 

Lord  Denisan,  G.  J.  I  think  the  clause  cannot  take  effect  in  this  case.  The 
compulsory  clause  of  the  act  82  Q.  2,  c.  28,  was  made  applicable  to  cases  where 
the  debt  or  damages  did  not  exceed  100/.,  besides  cost  of  suit.  By  the  act  now 
in  force,  the  sum  is  raised  to  SOOL^  but  nothing  is  said  of  costa. 

Taunton,  J.  concurred. 

Patt£son,  J.  I  am  of  the  same  opinion  ;  and  if  a  party  chooses  to  indorse 
his  process  for  levying  interest,  and  then  wait  till  the  interest  raises  the  sum  for 
which  the  defencknt  is  in  execution  above  300/.,  it  is  his  own  &ult  that  he 
loses  the  benefit  of  the  act. 

Williams,  J.  concurred.  The  defendant  was  remanded. 


*BOND  agaifut  DOWNTON.     Thursday^  Nov.  6.  [*26 

DecUration  for  seizing  pigs ;  plea,  that  defendant  was  possessed  of  a  close  named  H.,  in 
which  the  pig^  were  eating,  kc,  and  were  taken  damage  feasant :  replication,  that  the 
defendant  was  not  possessed  of  the  said  close  in  the  said  plea  mentioned,  in  which  the 
pigs  were  alleged  to  be  eating,  ftc. ;  and  issue  thereon.  There  were  sereral  adjacent 
closes  called  H.  Held,  that  the  defendant  was  bonnd  to  shew  that  he  was  possessed 
of  a  close  in  which  the  pigs  were  eating,  ftc,  and  that  it  was  not  enough  for  him  to 
shew  his  possession  of  a  close  named  H. 

Trespass  for  seizing,  taking  and  carrying  away  the  plaintiff's  pigs  and  oon- 
verting  them,  Ac.  Plea,  that  Ibefore,  and  at,  Ac.,  defendant  was  lawfully  pos- 
sessed of  a  certain  close,  with  the  appurtenances,  called  Harding,  and  *that  the 
pigs  were  wrongfully  in  the  same,  eatiuff,  &c. ;  and  the  plea  then  justified  for  a 
distress  damage  feasant.  Replication,  that  the  defendant  was  not  possessed  of 
the  said  close  in  the  plea  mentioned,  wherein  the  said  pi^s  were  alleged  to  be 
eating,  &c. ;  upon  which  issue  was  joined.  On  the  trial  oefore  Lord  Denman, 
G.  J.,  at  the  last  Wells  Assizes,  it  appeared  that  the  defendant  was  possessed 
of  a  dose,  called  Harding,  but  that  there  were  other  closes  adjacent,  of  the  same 
name.  The  Lord  Chief  Justice  told  the  Jury,  that  the  plea  asserted  the  de- 
fendant to  have  possession  of  the  close  in  which  the  pigs  were  trespassing,  and 
that,  upon  the  issue  joined,  they  were  to  say  whether  this  was  so.  Verdict 
for  the  plaintiff. 

Bompcu,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  case  was  put  to  the  jury,  as  if  the  defendant  was  bound  to  prove,  not  only 
his  possession  of  the  close,  but  the  fact  of  the  trespass  on  the  close  :  whereas  the 
replication  admits  the  trespass,  and  traverses  the  possession  only.  The  defendant 
established  his  case,  by  shewing  his  possession  of  the  close  Harding ;  and  this, 
whatever  number  of  closes  of  the  same  name  there  misht  be. 

*Taunton,  J.  The  plaintiff  says  that  the  defendant  was  not  pes-  ^^j 
sessed  of  the  said  close  in  the  plea  mentioned,  wherein  the  said  pigs  are  ^ 
alleged  to  be  eating,  Ac.  The  gist  of  the  issue  is,  whether  the  defendant  was 
possessed  of  the  close  in  which  the  pigs  were  doins  damage.  I  cannot  see  that 
there  is  any  misdirection.  By  the  issue  being  joined  on  the  possession  of  the 
place  wherein  the  pigs  were  trespassing,  the  cause  is  put  on  the  true  fl;roundB ; 
otherwise,  the  issue  would  have  been  wholly  immaterial,  and,  if  found  for  the 
defendant,  would  not  have  established  a  defence. 

Patteson,  J.  The  plea  contains  two  propositions :  first,  that  the  defendant 
was  possessed  of  a  close ;  secondly,  that  the  pigs  were  trespassing  on  it.  The 
plaintiff  does  not  deny  the  trespass :  but  he  denies  that  the  defendant  was  in 
possession  of  thai  close.    If  the  plea  had  been,  that  the  defendant  was  possessed 
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of  the  close  wliere  the  pigs  were  trespassing,  there  oould  have  been  no  question 
but  that  the  direction  was  right.  The  plea  does  nnneoessarilj  name  the  close ; 
bat  the  name  is  quite  unimportant.  Had  it  been  left  to  the  jury  to  say,  whe- 
ther the  defendant  possessed  the  dose  named  Harding,  in  which  the  pigs  were 
trespassing,  it  would  hare  come  to  the  same  thing;  the  transaction  must  be 
ineorporated  with  the  dose. 

WujAAMSj  J.  I  am  entirely  of  the  same  opinion.  My  brother  Bompas 
eomplains  that  the  question  left  to  the  jury  was  larger  than  that  on  the  record ; 
the  lasoe,  however,  was  not  enlarged,  but  only  explained. 
4i2gi  "^Lord  DiNMAN,  C.  J.  The  description  of  the  dose  included  the 
^  trespass,  as  well  as  the  name  of  Harding :  and  it  was  necessary  that  the 
attention  of  the  jury  should  be  called  to  this.  It  was  only  by  means  of  the 
trespass  that  the  dose  oould  be  identified.  Knle  refused. 


DOE  dem.  ROBERT  WHEELER  againtt  ARTHUR  WHEELER. 
Thurtday,  Nov.  6. 

A  feoflfaient  for  the  eonrideration  of  natural  love  and  affection,  and  1  Of.,  does  not  require 
two  stamps  of  XL  13«.  each,  under  stat  66  G.  3,  c.  184.  Sched.  Part  L  titles  Feoffment 
and  Gonyeyance. 

Ejectment  for  lands  in  the  county  of  Dorset.  On  the  trial  before  Lord 
Denman,  0.  J.,  at  the  last  Dorchester  assizes,  the  plaintiff  proved  his  title  to 
the  premises  as  heir  at  law,  and  eldest  son,  of  Charles  Wheeler,  who  was  father 
of  both  plaintiff  and  defendant,  and  who  had  been  seised  of  the  premises  during 
his  lifetime.  The  defendant  lived  with  the  father,  till  the  death  of  the  latter^ 
on  the  pYemises,  and  kept  possession  from  the  time  of  the  death.  In  answer 
to  the  plaintiff's  case,  the  defendant  produced  a  deed  of  feoffment  from  the 
&ther  to  him,  the  consideration  of  which  was  natural  love  and  affection,  and  10s. 
There  was  no  power  of  attorney  in  the  deed.  This  deed  had  two  stamps,  one 
of  ILf  and  the  other  of  1/.  15s.  The  counsel  for  the  plaintiff  objected  that 
there  should  have  been  two  stamps  of  11. 15s.  each ;  but  the  Lord  Chief  Justice 
overruled  the  objection,  and  the  jury  found  a  verddct  for  the  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  set  it  aside. 

^AQ-i  *BuU  now  moved  accordingly.  The  first  part  of  the  schedule  to  stat. 
^  55  O.  3,  0. 184,  under  the  head  Feoffment^  contains  the  following  words  : 
— <'  Feoffment  of  lands  or  other  hereditaments  in  England,  not  otherwise  charged, 
1/.  15s."  That  applies  to  the  present  case,  the  schedule  containing  no  express 
ehar^  apon  feoffments  for  the  consideration  of  natural  affection.  But  the  ques- 
tion IS,  whether  any  and  what  further  stamp  is  required.  The  schedule,  part 
1,  tit  Conveyaiicey  after  specifying  the  charges  on  the  first  class  of  conveyances 
for  valuable  consideration,  goes  on  thus : — ^<  And  where  any  freehold  lands  or 
hereditaments  in  England  shall  be  conveyed  by  a  deed  of  feoffment,  with  or 
without  any  letter  or  letters  of  attorney  therein  contained  to  deliver  or  receive 
seisin,  or  by  a  deed  of  bargain  and  sale  inrolled ;  such  deed  of  feoffment  or  bar- 
gain and  sale,  unless  accompanied  with  a  lease  and  release,  shall  be  charged 
with  a  further  duty  as  follows.''  The  charges,  which  are  then  specified  imme- 
diately after,  are  indeed  estimated  only  according  to  the  pecuniary  consideration, 
and  are  inapplicable  here,  where  the  pecuniary  part  of  the  consideration  is 
merely  nominal.  But  afterwards,  the  following  occurs : — '^  Conveyance  of  any 
kind  whatever,  not  otherwise  charged  in  this  schedule,  nor  expressly  exempted 
from  all  stamp  dnty,  1/.  lbs.  This,  then,  is  the  second  duty  to  be  charged. 
That  9ome  second  duty  is  imposed,  is  manifest  from  the  whole  tenor  of  the  act. 
If  a  feoffment  be  unaccompanied  with  a  lease  and  release,  there  is  a  farther 
dnty;  if  there  be  both  feoffment^  and  lease  and  release;  then  there  is  no  second 
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tivtj  on  either  deied^  bat  only  a  fiSngle  daty  on  eaioii%  So^  if  tlMTe  be  both  a 
xriease,  and  lease  br  barsain  and  eale^  there  a^  two  datiee*  ^[Pat-  r^oQ 
nEBON)  J.  I  ahoald  think  that  there  muet  be  a  stamp  of  1^.  1^.  in  the  ■- 
first  instance ;  but  th«  fbrther  charge  seems  to  apply  only  to  eases  of  aotnal 
eale,  when  it  is  imposed  ad  valorem.]  Certainly,  if  a  oonveyatioe  for  natural 
affection  require  no  second  stamp  at  all,  the  arsument  fluk*  But  if  there  had 
been  a  lease  and  release,  for  natural  affection,  there  must  have  been  a  stamjp  of 
11,  16e.  on  each,  as  conveyances  not  otherwise  charged.  [Pattbson,  J.  There 
is  first  a  charge  on  the  conveyance  ad  valorem,  and  then,  if  that  conveyance  be 
u  feoffment,  an  additional  ad  valorem  charge  is  imposed*  How  can  you  apply 
that  here  ?  Lord  Dbnman,  0.  J^  How  can  you  mke  an  ad  vahMrem  charge  on 
natural  love  and  affeetion  f] 
Ihc  CouBT(a)  Refused  the  rule. 


MAJSON  ofainst  MOR&AN.     Friday,  Mv.  6. 

A  promisBOiy  note  made  payable  io  a  woman  who  is  married  at  the  time  of  the  making, 
passes  by  the  indorsement  of  the  hasband  alone,  daring  the  corertnre. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  defendant,  on, 
&c.,  made  his  promissory  note  payable  to  Sarah,  then  and  still  the  wife  of  John 
Barnard,  or  order,  and  that  John  Barnard  indorsed  it  to  the  plaintiff.  The 
second  count  stated  the  note  to  have  been  made  payable  to  John  Barnard  or 
order,  and  that  John  Barnard  indorsed.  The  third  count  stated  that  Sarah 
Ann,  the  wife  of  the  plaintiff,  while  she  was  unmarried,  had  advanced  n^i 
money  to  the  ^defendant;  that  the  defendant,  to  secure  it,  and  while  I- 
Sarah  Ann  was  unmarried,  had  made  the  promissory  note  for  the  amount  pay- 
aUe  to  Sarah,  then  and  still  the  wife  of  John  Barnard,  or  order^  and  delivered 
it  to  her  in  trust  and  for  the  use  and  benefit  of  Sarah  Ann;  that  before  the  bill 
became  due,  the  plaintiff  intermarried  with  Sarah  Ann,  and  became  thereby 
entitled  to  have  the  note  indorsed  to  him,  and  that  John  and  Sarah  Barnard 
indorsed  it  to  him.  Pleas  to  each  count  severally,  that  the  defendant  did  not 
make  the  promissory  note  in  the  three  counts  mentioned  in  manner,  &c.  On 
the  trial  before  Lord  Denman,  C.  J.,  at  the  adjourned  sittings  at  Guildhall 
after  Trinity  term  last,  it  was  proved  that  the  note  was  pavable  to  Sarah  Bar- 
nard, and  that  John  Barnard  had  indorsed  it  singly.  The  counsel  for  the 
defendant  objected  that  Sarah  Barnard  ousht  to  have  indorsed  also,  but  his 
lordship  overruled  the  objection,  and  a  verdict  was  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Godson  now  moved  accordingly.  In  M^Neilage  v.  HoUoway,  1  B.  & 
Aid.  218,  it  was  held  that  the  husband  of  a  woman  to  whom  a  bill  had 
been  made  payable  while  she  was  sole,  and  who  had  married  before  its 
maturity,  might  sue  alone,  without  the  wife's  indorsement;  but  Abbott, 
J.  does  not  appear  to  have  altogether  assented  to  the  reasons  given  by 
the  rest  of  the  court;  and  the  authority  of  the  case  was  questioned  by 
him  afterwards  in  Richards  v.  Richards,  2  B.  &  Ad.  453.  There  it 
was  held  that  a  woman  who  had  advanced  money,  which  she  had  *re-  p^oo 
ceived  as  administratrix,  to  her  husband,  and  had  taken  a  joint  and  ^ 
several  note  from  him  and  two  others,  payable  to  herself,  by  way  of  security, 
might  sue  the  two  others  after  her  husband's  death.  [Patteson,  J.  It  has 
been  held,  that  she  could  not  indorse  alone  during  her  coverture;  ^Connor  v, 
Martin,  1  Str.  516.)]  That  is  admitted;  but  the  indorsement  of  both  husband 
and  wife  is  necessary,  that  the  continuation  of  interest  from  party  to  party  may 
appear  on  the  instrument. 

(a)  Lord  Denman,  G.  J.,  Tannton,  Patteson,  and  Williams,  Js. 
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Iioid  DsNKAN,  C.  J.  A  party  who  takes  soeh  an  inatmmoDt  is  to  satiafy 
hinsalf  tkal  lie  takea  it  from  the  aotaal  owner;  and  that  le  all  he  need  do. 
Thipe  is  BQ  gfoaod  for  the  role. 

Taunton^  Pattsson,  and  Williams,  Js.,  concurred.  Rule  refused. 


TASLETOl^,  and  BERKLEY,  Aeeignee  of  POLLARP,  a  Bankrapt,  againtt 
ALLHUSEN  and  Another.     Saturda^^  Nov.  8. 

A  rarchAsei:  of  gooda  accented  a  bill  £(Mr  th«  nrice,  which  th«  TAndor  indorsed  oyer ;  and 
tOd  indofsee  recovered  j«dgmant  on  the  hill  againat  the  pnrchaser,  bat  did  not  take  out 
ezecntioa ;  afterwardB  the  vendor  took  up  ^.  bUU  aad  received  a  nortgage  from  the 
parchaser,  froxa  whlch»  however,  there  were  no.  proi^da.  ]^el4>  th^  the  vaadoi  was 
not,  in  point  of  law,  piiid  for  the  ii^oodA. 

Assumpsit  for  gooda  sold  and  deUvered.  fleas,  first,  no<i  aaaumpsit; 
aecaadlj,  a  set  off  fior  gooda  sold  and  delivered.  Qa  the  trial  before  I^ord 
Ljndhorsty  C.  B.^  at  the  last  North«mberUad  assizes,  the  oomisel  for  the  pkw- 
tiff  opened  the  foUowii^  o«0^  The  goods  in  questicuiik  were  wheat,  sold  by  th^ 
^^    defendaiits  for  T^rletoni  ^and  rollsrd,  who  had  previously  purchased  the 

-'  same  wheat  from  the  defendants  at,  a  higher  price  than  it  produced  w, 
the  ultimate  sale.  The  p]^oe  at  which  larleton  and  Polhurd  purchased  remained 
impaid,  except  so  far  as  it  was  covered  by  the  following  transa<}tjoQ.  Ta,rlet(On 
socepted  a  bill  for  1800^.,,whioh  was  haoded  over  by  PoU^fd  to  the  defendants;, 
and  this,  according  to  tihe  plaintiffs'  statement,  was.  given  and  tajken  as  applica- 
ble  to  paj^  of  the  price  Qf  the  wheals  which  considerably  exceeded  1800^. ;  bn;t 
the  defondants  insisted  that  the  wheat  was  sold  by  then^  to  PoUard  only,  aqd. 
that  they  took  the  bill  from  Pollard  as  applicable  to  hia  general  account^,  he 
Wag  previously  ij^d^ted  to  them  in  more  than  that  apount.  The  bill  was  in« 
dorsed  over  by  the  defendants  to  Messrs.  Bs^khoqse  and  Co.,  who  recoveired 
judgment  upon  it,  when  due,,  against  Tsrleton.  No  execution  was  ever  pnt  in 
fbree  upon  this  judgment;  bat  the  defendants  took  the  bill  up,  and  afterwairda 
took  from  Tarleton  a  mortgage  of  certain  property  to  the  amount  of  the  bil\^ 
from  which  mortoige,  however,  they  had  received  no  prpoeed^i  On  this  state- 
ment, the  tiord  Chief  Barop  nonsuited  the  plaintiffs. 

F,  PoQock  now  moved  for  a  niie  to  shew  cause  wh^  the  nonsuit  should  not 
he  set  aside,  and  a  new  trial  had.  The  plaintift  having  been  nonsuited  on  the 
opening  of  their  own  couj^l,  it  n^ay  be  ss8u,med,  for  the  purpose  of  the  present 
motion,  that  the  bill  was  given,  as  the  pontiffs  say,  to  be  applied  to  the  pncie 
of  the  wheats  on  the  original  purchase  by  Tarleton  and  Pollard,,  and  on  behalf 
of  the  two.  The  question  is,  whether  this  really  [amounts  to  part  payntent :  for^ 
if  not,  it  moat  he  admitted  thai  the  phuntiffs  cannot  say  that  the  wheat,  at 
^*l    "^the  tin^e  of  the  last  sale  by  the  defendants,  was  the  property  of  Tarler 

-'  ton  axid  Pollard;  oc,  at  any  rat^  the  defendants  might  claim  to  be  ui|r 
pid  vendors  in  possessioff,  with  a  Hen  qn  the  whest;  and,  in  either  view  of  ths 
case,  they  need  not  nse  their  plea  of  seli-off.  rPATTJftSON,  J.  If  they  weise 
aapaid  vendcm  upon  credit^  they  wonld  have  not  lien,  and  then  the  plea  would 
be  neoessary.J  On  soj  view  of  the  case,  the  question  is  now  whether,  the  de- 
fendants having  received  this  bill  fpr  18002.,  and  having  indorsed  it  over,  and 
judgment  having  been  recovered  upon  it  against  the  acceptor,  they  are  not,  as 
between  themselves  and  the  apoeptqr,.  preoluded  from  denying  that  they  have 
received  this  1,800/.  They  have  eiuvbled  Backhouse  and  Co.  to  establish  a  jndg- 
meat  debt  against  Tarleton,  who  is  now  no  longer  liable  to  be  sued  upon  the 
bill  How  can  a  man  owe  a  debt,  when  the  security,  which  has  been  given  in 
payment  for  it^  has  been  enfoi9od>.and  is  itself  uq  longer  capable  of  being  the 
subject  of  an  action  1 
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Lord  Denman,  0.  J.  It  was  at  one  time  supposed  that  tbe  law  was  as  Mr. 
Pollock  puts  it  ;(a)  but  there  is  now  no  doubt  that  judgment  withovt  satisfac- 
tion is  no  payment.  We  cannot  grant  the  rule^  unless  some  authority  be  shewn 
for  it. 

Taunton,  Patteson,  and  WilliamS;  Js.;  concurred.         Bule  refused. 


*ATKINS  and  Another  against  OWEN.     Saturday,  Nov.  8.       [*35 

In  an  action  bj  A.  against  0.  for  monej  had  and  received,  the  plaintiff  proved  that  0. 
admitted  having  received  a  bill  which  was  the  property  of  A.,  and  paid  it  into  his  own 
banker's :  the  plaintiff  also  proposed  to  prove  that  0.  had  received  credit  with  his 
banker  for  a  bill  similar  in  amount,  and  that  there  was  no  corresponding  debit  against 
0.  in  tlie  banker's  book,  nor  anj  credit  given  to  0.  for  any  bill  to  the  same  amount 
Held,  that  the  proposed  proof  was  not  admissible,  A.'s  bill  not  being  produced. 

Assumpsit  for  money  had  and  received.  On  the  trial  before  Lord  Benman, 
G.  J.y  at  the  last  Devonshire  assizes,  it  appeared  that  a  person  of  the  name  of 
Studdy,  being  indebted  to  the  plaintiffs,  transmitted  to  them  in  part  payment, 
a  bill  for  100/.,  payable  to  his  own  order.  Studdy  had  omitted  to  indorse  this 
before  transmitting  it ;  and  the  plaintiffs  sent  it  to  the  defendant,  at  whose 
house  Studdy  was  then  staying,  with  a  request,  according  to  the  plaintiff's  case, 
that  he  would  get  it  indorsed  by  Studdy.  The  defendant  paid  it  to  his  own 
banker.  The  pluntiffs,  in  order  to  fix  the  defendant  with  the  receipt  of  the 
amount,  proved  that  he  had  admitted  his  receipt  of  the  bill,  and  his  payment  of 
it  to  his  banker ;  they  also  proved  a  declaration  by  him  that  he  had  received  it, 
not  for  the  purpose  of  getting  it  indorsed  by  Studdy,  but  under  circumstances 
entitling  him  to  retain  the  amount.  They  further  proposed  to  prove  that  the 
banker  had  carried  to  the  credit  of  the  defendant  the  sum  of  100/.,  and  that 
this  was  done  on  account  of  a  bill,  and  that  the  bankers  had  not  debited  him 
with  any  countervailing  charge;  and  also,  that  no  other  bill  of  the  same  amount 
had  been  placed  to  his  credit.  The  counsel  for  the  defendant  objected  to  this 
evidence  being  gone  into,  unless  the  bill  was  produced;  and  the  Lord  Chief 
Justice  non-suited  the  plaintiffs. 

*F6lleU  now  moved  for  a  new  trial.  The  defendant  having  admitted  png 
the  receipt  of  this  bill,  and  his  payment  of  it  to  his  banker,  the  credit  ^ 
ffiven  to  him  by  the  banker  on  account  of  some  bill  must  be  applied  to  this,  in 
default  of  proof  of  existence  of  some  other  bill  to  the  same  amount.  Then 
there  being  no  charge  against  the  defendant  in  the  banker's  book,  it  is  at  least 
prim&  facie  evidence  that  the  bill  has  not  been  dishonored,  and  that  the  defend- 
ant has  had  the  benefit  of  the  proceeds.  The  production  of  the  bill  could  be 
necessary  only  for  the  purpose  of  connecting  the  transaction  between  the  de- 
fendant and  his  banker  with  that  between  the  plaintiffs  and  the  defendant : 
but  that  connection  is  supplied  by  the  defendant's  own  admission.  [Pattkson, 
J.  Do  you  say  that  the  defendant's  having  credit  with  his  banker  would  be  a 
receipt  of  the  money  by  him  ?  In  Gillard  v.  Wise,  5  B.  &  C.  184,  the  credit 
was  ^iven  by  the  parties  ultimately  liable  on  the  bill.  Suppose  the  defendant 
had  indorsed  it  for  a  debt,  would  that  have  been  a  receipt  of  the  money  by 
him  ?]  The  bankers,  in  the  present  case,  had  had  the  bill ;  and,  as  it  was  not 
shewn  to  be  dishonored,  the  presumption  necessarily  was  that  they  had  received 
the  money  for  it  on  the  defendant's  account. 

Lord  Denman,  C.  J.  It  appeared  to  me  that  there  was  nothing  but  the  bill 
to  connect  the  plaintiffs  with  the  transaction;  and,  therefore,  I  thought  that  it 
ought  to  be  produced. 

(a)  See  the  argnments  and  judgments  in  Drake  v.  Ifitchell,  3  East,  351. 


36]  2  Adolphus  &  Ellis.  39 

»Q^  Tattittok,  J.  It  18  most  safe  to  abide  bjr  the  general  male,  *that  a  doca- 
^  ment  to  be  identified,  must  be  produced. 

PATTE8ON9  J.  Ton  onebt  to  have  traced  the  transaction  farther ;  a  mere 
payment  into  the  banker's  hands  is  insufficient.  The  best  proof  would  be  the 
production  of  the  bill  3  but  at  any  rate,  it  is  not  enough  to  saj  that  it  has  not 
been  heard  of. 

WiLUAMs,  J.,  concurred. 

FoBeitj  then  moved  for  a  new  trial  upon  affidavits,  and  obtained  a  rule  nisi. 


BIRCH,   Adminifltrator  of  VINCENT  against  DAWSON.      Saturday, 

Nov,  8. 

A  bequeathed  his  leasehold  messuages,  with  the  grates,  stoves,  coppers,  locks,  bolts,  keys, 
beUs,  and  other  fixtures  and  fixed  famiture,  to  Y.  for  life ;  and  the  household  goods, 
fninitare,  plate,  linen,  china,  books,  wines,  and  liquors,  and  other  properties  in  the  mes- 
suage, not  being  comprehended  under  the  preceding  terms,  fixtures  and  fixed  furniture, 
to  y.  absolutely.  There  were  in  th^  messuage  loo^ng-glasses,  standing  on  chimney 
pieces,  and  nailed  to  the  wall ;  standing  on  (but  not  fastened  to)  brackets,  and  screwed 
the  wall :  Held,  that  Y.  took  only  a  life  interest  in  these. 

Betinite  for  looking-glasses  and  a  book-case.  On  the  trial  before  Litde- 
dile,  at  the  sittings  in  Middlesex,  in  this  term,  it  appeared  that  the  plaintiff 
daimed^  as  administrator  of  Elizabeth  Sarah  Vincent,  under  the  will  of  Greorge 
Dawson.  The  will  contained  the  following  clauses : — I  give  and  bequeath  unto 
my  son  G.  P.  Dawson,  and  to  Frederick  Bossy,  my  leasehold  messuage,  being, 
&c.,  with  the  grates,  stoyes,  coppers,  locks,  bolts,  keys,  belts,  and  other  fixtures 
Mo-i  and  fixed  furniture  therein,  and  also  the  household  goods,  furniture,  Opiate, 

-'  linen,  books,  china,  wines,  and  liquors  therein  at  the  time  of  my  decease, 
upon  the  trusts  herein-after  declared  of  and  concerning  the  said  leasehold  mes- 
ftnage,  fixtures  and  fixed  furniture,  upon  trust  to  permit  Elizabeth  Susan  Yin- 
eent  to  have  the  use  and  enjoyment  thereof  during  her  life,  she  paying,  &o. ; 
and  as  to  the  said  household  goods,  furniture,  plate,  linen,  china,  books,  wines, 
sad  liquors,  and  other  properties  in  that  messuage  not  being  comprehended 
under  the  preceding  terms  fixtures  and  fixed  furniture,  in  trust  for  the  said  £. 
S.  y.  absolutely  as  her  own  property."  The  looking-gksses  stood  on  the 
chimney  pieces,  and  were  fastened  by  nails  on  each  side  to  the  wall.  The  book- 
case stood  in  a  recess  which  it  did  not  fit,  upon  brackets  which  were  fixed  to 
the  wall,  but  to  which  it  was  not  attached ;  and  it  was  fastened  above  by  a  screw 
to  the  wall,  in  order  to  prevent  it  from  falling.  The  learned  Judge,  being  of 
opinion  that  these  articles  came  within  the  terms  '<  fixtures  and  fixed  furniture," 
nonsuited  the  plaintiff. 

G,  T,  White  now  moved  for  a  new  trial.  The  particular  words  used  in  con- 
junction with  the  general  words  "  fixtures  and  fixed  furniture"  will  restrain  tho 
latter,  which  can  only  apply  to  things  ejusdem  generis  with  the  former,  accord- 
ing to  the  dictum  of  Lord  Lvndhurst  in  Lewis  v,  Rogers,  1  Cr.  M.  &  R.  52; 
8.  C.  4  Tyrwh.  875.  Here  the  particular  words  "  grates,  stoves,"  Ac.,  com- 
prehend exclusively  articles  necessary  for  the  occupation  of  the  house ;  the  arti- 
cles in  question  are  not  so.  Again,  the  class  of  property  first  mentioned  in  the 
Mgi  ^1  is  to  go  with  the  leasehold  '^'messuage.     The  lease  might  expire  in 

^  the  lifetime  of  E.  S.  Vincent ;  and  it  is  probable  that  the  testator  meant 
to  give  her  an  absolute  property  in  all  which  would  not  necessarily,  on  such  an 
event,  go  to  the  reversioner  as  fixtures,  but  miffht  be  removed  during  the  term. 
Now,  the  chimney-glasses  and  book-case  would  go  to  the  reversioner  if  left  in 
the  house  afker  the  term,  but  not  otherwise ;  Poole's  case,  1  Salk.  868.  In 
Beck  «.  Bebow,  1  P.  W.  94,  there  was  a  devise  in  trust  to  perform  marriage 
tttides,  in  which  latter  it  was  covenanted  that  there  should  be  granted  to  the 
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plaintiff  a  house  and  '^  all  the  pictsreB  upon  the  staiioase,  o^r  the  doors  and 
chimney-pieces  and  all  things  fixed  to  the  freehold  of  the  messuage ;  and  it  was 
held  that  pier-glasses,  hangings,  and  chimnej-glasaes,  nailed  to  the  wall,  with- 
out any  wainscot  between  them,  did  not  pass  under  the  words. .  Tet  in  that 
OBse  there  was  no  deseription,  as  in  the  present,  of  articles  necessary  for  the 
occupation  of  the  house.  In  Allen  v,  Allen,  Mosely,  112,  a  question  arose  be- 
tween the  heir  and  the  devisee  of  '<  furniture  j"  and  the  Lord  Chancellor  (Kins) 
said,  '^  By  the  word  furniture,  the  de&ncUnt  is  not  entitled  to  the  marble  slabs 
or  chimney-pieces,  or  any  thing  fixed  to  the  freehold  in  the  house  3  .  .  .  and 
glasses  in  pannels  are  to  be  considered  as  part  of  the  freehold,  but  not  if  they 
are  screwed  in.''  "  Fixed  furniture"  here  must  mean  the  same  thing  as  ''  fix- 
tures ;"  but  if  the  meaning  of  the  testator,,  in  his  use  of  the  word,  ia  to  be 
speculated  upon,  the  only  safe  test  must  be  the  other  words  which  he  has  used. 

*Lord  Denman,  C.  J.  The  will  mentions  three  clauses  of  articles ;  fix-  r^^  q 
tares,  fixed  fumiiure,  and  furniture  not  fixed.  We  must  see  what  will  ^ 
answer  to  each  of  those  thiee  olauses.  Bells  and  othisr  fixtmfes  constitutes  the 
first.  The  articles  which  may  be  removed  bv  the  hand  at  onee  oonatituile  the 
third.  The  intermediate  class  is  furniture  which  is  fixed  ;  and  that  appears  to 
me  to  comprehend  the  articles  in  question. 

Taunton,  J.  I  perfectly  agree  with  Mr.  Whiter  that  looking^Iasses  and 
book-cases  are  not  only  not  specifically  the  same  as  grates,  stoves,  and  the 
other  artioleB  enumerated  in  the  earlier  part  of  the  will,  bat  also  that  they  are 
not  ejusdem  ffeneris  with  such  articles.  But  I  know  of  no  rale  which  lays 
down  that,  when  suish  general  words  as  we  have  in  this  case  occur,  their  appli- 
cation is  to  be  limited  to  things  ejusdem  generis  with  those  which  have  been 
before  enumMated.  We  bx^  therefore,  at  liberty  to  consider  the  only  real 
question  in  this  ease ;  that  is,  whether  looking-glaases  and  bookoasea  are  ''  fixed 
furniture,"  ija  the  sense  in  which  the  testator  has  used  the  words.  Now  it  is 
clear  that  by  **  fixed  furniture"  he  meant  something  besides  mere  fixtures.  Are 
not  looking-glasses  furniture;  a«d  are  not  these  lookingrglaases  fixed?  If  so, 
are  they  not  fixed  furniture  ?  I  think  that  fastening  the  glasses  by  nails,  and 
the  book-Hsaae  by  a  screw,  makes  them  fixed.  Both  descriptions,  therefore, 
concur. 

Pattxbon,  J.  The  testatiw  haa  chosen  to  use  expressions  whieh  are  new; 
but  it  is  clear  he  makes  a  distinction  between  fixed  furniture  and  fumibare 
which  is  not  fixed.  The  furniture  in  question  is  fixed.  It  *niay,  indeed,  rmA\ 
be  said  that  <<  fixtures"  must  mean  only  articles  of  the  same  kind  with  ^ 
those  before  numerated;  but,  the  <' fixed  furniture"  i& another  thing  alto- 
gether. 

WiXiUAMS,  J.  I  entirely  agree.  Mr.  White  ia  driven  to  contend  that,  in 
this  will,  ''fixtures"  and  ''fixed  fiirniture"  mean  the  same  thing;  whereas  it 
is  obvious  that  the  words  are  used  in  express  contradistinction ;  just  as,,  on  the 
other  hand,  the  "  fixed  furniture"  is  opposed  to  books,  wines,  &c.,  which  are 
not  fixed  at  all.    The  argument  as  to  "fixtures"  is  therefore  inapolicable. 

Bute  refused* 


PHILPOTT  ogaiMi  JONES.     Monday,  Nov.  10. 

Plaintiff}  in  an  action  of  debt,  proceeded  fbr  I  St.,  bat  ddivered  a  particnlar  of  demand, 
containing  items  to  tbe  amount  of  III,  fbr  spirits  snfiplted  in  quantities  not  amoaating 
to  20«.  at  a  Ume,  and  23^.  2«.  for  other  articles.  It  appeared  at  the  trial  that  defendant 
had  paid  plaintiff  17/.,  bat  there  was  no  proof  of  aoy  apppropriation  of  the  payment 
by  either.  The  jory  found  that  the  plaintiff  had  appropriated  1 U  of  the  ItL  already 
paid,  to  the  demand  for  spirits,  and  they  gave  him  a  verdict  fbr  l*H. 

Held,  that  sneh  finding  was  not  in  coatvaveatien  of  stat  24  G.  2,  e.  40,  ■.  18,  wblch  pn- 
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bibita  mbj  ncorerj  for  Bpiritnous  liquors  anlera  the  debt  shall  hare  been  contracted  at 
one  time  to  the  amount  of  20«. 

DiBT  for  goods  sold,  meat,  drink,  &o.  provided,  and  for  money  paid,  and  on 
an  account  stated.  The  defendant  pleaded,  among  other  pleas,  a  Bet-off;  and, 
as  to  the  goods  and  drink,  that  the  same  consisted  wholly  of  spiritnous  liquors; 
and  that  there  was  not  at  any  one  time  any  debt  contracted  for  the  same,  or 
any  part  thereof,  to  the  amount  of  20s.  or  upwards.  The  plaintiff,  by  his  repti- 
eation,  denied  the  matter  of  both  pleas.  The  amount  indorsed  on  the  bill  of 
sommons,  as  claimed  in  the  action,  was  18/. ;  and  the  plaintiff  deUvered  a  par- 
^ioi  ticnlar  of  demand  to  that  amount.  He  afterwards,  *under  a  judge's 
^  order,  deliyered  a  fuller  particular,  which  contained  an  account  of  spiri- 
tooQs  liquors  supplied  to  the  defendant  on  different  days,  at  a  rate  never  amount- 
ing to  20«.  in  a  day,  but  forming  a  total  charge  of  UL  2s. ;  and  there  was  also 
an  account  of  other  articles,  amounting  to  23/.  2s.  At  the  trial  before  the 
nnder-aheriff  of  Middlesex,  by  a  writ  of  trial,  in  the  last  vacation,  it  appeared 
that  the  defendant  had  naid  the  plaintiff  17/.  on  the  account  between  them; 
bat  there  was  no  proof  that  either  party  had  said  any  thins  of  applying  the 
money  bo  paid  to  any  specific  part  of  the  demand.  The  defendant's  counsel 
contended  that  he  had  a  right  to  consider  the  demand  of  11/.  2s.  for  spirits  as 
forming  part  of  the  residue  of  17/.  claimed  by  the  plaintiff,  after  allowing  for 
tbe  17/.  already  paid ;  in  which  case  the  stat.  24  O.  2,  c.  40,(a)  would  appl^, 
and  the  plaintiff's  claim  must  be  further  reduced  by  11/.  2s.  The  under-sheriff 
left  it  to  the  jury,  whether  the  plaintiff,  when  he  received  the  17/.,  appropriat- 
ed the  11/.  2s.  of  it  to  the  payment  of  his  demand  for  spirits ;  directing  them, 
if  they  so  found,  to  give  the  pUintiff  a  verdict  for  17/.  The  jury  were  of  opin- 
ion that  the  appropriation  was  made,  and  they  found  their  verdict  accordingly 
for  17/. 

Mantel  now  moved  for  a  new  trial,  or  (by  leave  reserved)  to  reduce  the 
damages.     This  is  not  a  case  in  which  an  appropriation  by  the  creditor  ought 

♦43] 


to  *have  been  presumed.     The  plaintiff,  by  proceeding  for  only  18/., 
gives  general  credit  for  a  certain  sum  received :  by  inserting  in  his  par- 


ticnlar  all  the  items  of  demand,  up  to  34/.,  he  admits  that  there  has  been  no 
specific  appropriation.  The  statute  says  expressly,  that  no  person  shall  recover 
any  sum  or  demand  for  spirituous  liquors,  unless  such  debt  shall  have  been 
contracted  at  ^ne  time  to  the  amount  of  20s.  By  allowing  the  plaintiff  to  say 
now  that  the  former  pavment  was  appropriated  to  this  part  of  his  claim,  he 
would  in  effect  be  enabled  to  recover  in  contravention  of  the  statute,  and  upon 
a  consideration  which  the  statute,  in  effect,  renders  illegal.  [Taunton,  J.  He 
did  not  recover  for  the  spirits  in  this  action,  if  the  jury  were  of  opinion  that  he 
kad  been  paid  for  these  already.]  The  plaintiff  ought  to  have  shewn  that  he 
appropriated  the  payment. 

Lord  Demman,  C.  J.  If  this  action  were  brought  for  the  11/.  2s.  claimed 
for  spirits,  the  statute  would  be  an  answer :  but  the  action  is  not  brought  for 
that,'  the  plaintiff  seeks  to  recover  what  is  due  after  that  has  been  paid.  The 
question  is,  whether  the  jury  were  warranted  in  sayine  that  the  former  pay- 
ment was  on  aocount  of  the  spirits.  The  defendant  made  no  appropriation  of 
Uiat  payment;  the  plaintiff,  therefore,  might  elect  at  any  time  to  appropriate  it 
to  this  part  of  his  demand. 

Taunton,  J.  The  spirits  have,  in  this  case,  been  excluded  from  the  verdict. 
The  rule  is,  that  if  a  debtor  pays  money  on  account,  and  does  at  the  time  state 
how  it  is  to  be  applied,  the  creditor  may  make  the  appropriation.     Here,  the 

(«)  Sut  34  G.  2,0. 40,  8. 12,  enacts,  that  no  person  "  shall  be  entitled  unto  or  maintain 
any  caase,  action  or  suit  for,  or  recover  either  in  law  or  eqaity,  any  sum  or  sums  of 
mooey,  dtbt  or  demands  whatsoever,  for  or  on  account  of  any  spiritnons  liquors,  unless 
inch  debt  shall  have  been  really  and  bona  fide  contracted  at  one  time,  to  the  amount  of 
20*.  or  upwards." 

Vol.  XXIX.— 4 
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HL  ^ms  paid  wifhonC  any  applioation  ^  portieular  iteon  of  tlteasooQiit  p,t44 
The  plaiDtiff  then  might  apply  that  payment  to  the  item»  in  qnefition  :  "- 
and  he  was  not  bonnd  to  tell  the  defendant,  at  the  time,  that  he  made  such  ap- 
pHc&ticHi ;  he  might  makd  it  at  anjr  time  before  the  case  came  onder  the  oonsi- 
d^ntion  of  a  jury.  There  iS)  therefore,  no  '^  action  maintained/^  or  ''reoovery/' 
for  the  ^urits^  in  this  oa»e|  according  to  the  terms  of  the  statute }  and  there  ia 
na  provision  in  tlie  act  that  a  party  having  been  paid  for  spirits  supplied  in  the 
qaantities  there  mentioned,  shall  be  liame  te  refund.  The  defendant^  if  he 
wished  to  avail  hinaelf  of  tha  aet^  sbould  have  impropriated  the  paiyment  at  the 
time  (^  making  it. 

Williams,  J*(a)  The  objeetion  is,  that  this  action  may  be  eonsidered  as 
bfo^ht  for.  the  pavtidular  part  of  the  aooount  to  which  the  statute  would  apply : 
but  we  deHmdaBt  has  disarmed  himself  of  this  objection  by  not  appropriating 
the  payment  wbea  he  made  it.  The  payment,  having  been  made  on  aeoount  of 
the  spuritsy  in  taiid;  he  could  not  have  brought  an  action  to  recover  the  money 
badi.  Eule  refiised.(5) 


*EX  parte  LAW.    Ifdndajf,  Jfov,  10.  [♦45 

A  testator  died,  hidebted  to  am  attorMy  for  law  expends,  iucladlngthe  preparation  of 
bfi8  will,  which  was  lelt  in  the  castody  of  the  attorney :  the  Prerogatire  Court  having 
cited  the  attorney  (at  the  initance  of  the  personal  representatives)  to  bring  in  the  will, 
and  leave  it  in  the  registry  of  that  oonrt,  the  Court  of  King's  Bench,  refused,  in  this 
stage  of  the  proceedings,  to  interfere  by  prohibition,  on  the  ground  of  the  attorney's 
claim  to  a  Hen  on  the  wUl. 

WiGHTHAN  had  obtained  a  rule,  in  Trinity  Term  last,  calling  upon  Mary 
Wood  to  shew  Oause  why  a  writ  in  the  nature  of  a  writ  of  prohibition  should 
not  issue  to  the  Judge  of  the  Prerogative  Court  of  Canterbury,  oommanding 
him  to  stay  all  f\irther  proeeedines  against  John  Law  in  the  matter  of  Joseph 
Wood  deceased,  until  the  lien  of  him  John  Law,  and  of  Richard  Coates  on  the 
will  of  Joseph  Wood  should  have  been  satisfied  or  discharged.  The  affidavits 
in  support  of  the  rule  stated  that  Law  and  Coates  were  attorneys,  and  had  been 
employed  as  such  by  Joseph  Wood  deceased ;  that  J.  W.,  at  the  time  of  his 
death,  owed  them  200^.  for  business  done,  including  the  preparation  of  his  will ; 
that  J.  W.  deposited  the  will  with  Law  and  Coates ;  that  it  remained  in  their 
(mstody  till  the  dissolution  of  partnership  between  Law  and  Coates ;  and  that 
since  tne  dissolution,  and  up  to,  and  always  since,  the  time  of  J.  W.'s  death,  it 
had  remained  in  the  custody  of  Law;  that  application  had  been  made,  soon  after 
the  death  of  J.  W.,  to  Law,  by  the  son  and  son-in-law  of  J.  W.,  on  behalf  of 
Mary  Wood  the  widow  of  J.  W.,  to  know  if  the  will  was  in  his  custody,  which 
Law  admitted,  but  insisted  upon  having  his  account  settled  before  the  will  was 
given  up,  upon  which  Uiey  directed  him  to  make  out  his  bill ;  that  Law  gave 
tiiem  a  copy  of  the  will ;  that  afterwards  Maiy  Wood  made  a  written  application 
to  Baw  to  have  the  will  delivered  to  her,  and  the  bill  sent  in;  that  Law  subse- 
<|tiently  delivered' the  bill  of  costs  but  persisted  in  *his  refusal  to  deliver  ^^^ 
up  the  will  till  his  account  was  settled,  whereupon  he  was  served  with  a  1-  ^ 
citation  from  the  Prerogative  Court  of  Canterburv,  at  the  instance  of  Mary 
Wood,  requiring  him  to  appear  in  that  court,  and  bring  in  and  leave  in  the  re- 
gistry of  that  court  the  original  will.  Law  farther  deposed  that  he  was  advised 
that  he  and  Coates  had  a  lien  on  the  will  at  common  law,  bat  he  was  informed 

(a)  Patteson,  J.,  was  absent 

(b)  See  Cruicksbanks  v.  Rose,  1  M.  &  Rob.  100.  Also  Wright  v.  Lalng,  3  B.  &  C.  165, 
as  to  the  case  of  an  unappropriated  payment  where  one  of  the  demands  arise  upon  a 
matter /orMdm  5y  2aw. 
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thai  the  PrerogatiTe  Coart  would  deoree  that  he  should  give  up  the  will  without 
]Mjment  of  hie  bill  of  costs.  It  was  ftirther  sworn  that  Sir  John  Nicholl,  the 
Jodge  of  the  Prerogatiye  Court,  had,  on  a  day  subsequent  to  the  day  on  whioh 
the  oitadon  requind  the  will  to  be  brought  in,  declared,  upon  the  case  being 
■wtioned,  that  the  claim  of  lien  was  no  excuse  for  not  bringing  in  the  will } 
aad  that,  if  it  was  not  brought  in  on  or  before  the  next  sitting  of  the  court,  he 
should  pronounce  Law  to  be  in  contempt. 

FoOeit  now  shewed  cause.  The  Prerogatire  Court  has  an  exclusive  jurisdio* 
tion  as  so  the  probate  of  wills,  or  compelling  the  production  of  them :  this 
eoait,  therefore,  will  not  interfere  by  prohibition,  whioh  is  a  proceeding  appli- 
cable properly  to  cases  where  the  Spiritual  Court  is  exceeding  its  jurisdiction. 
As  to  the  question  of  lien,  this  court,  if  a  proper  case  should  appear,  may  inter- 
fere when  the  question  arises ;  but  they  will  not  anticipate  it. 

Wighiman^  contri.  It  is  true  that  the  Spiritual  Court  has  exclusire 
jarisdictioii ;  but  the  question  here  is,  whether  the  Court  of  King's  Bench 
will  interfere  to  prevent  the  Spiritual  Court  from  proceeding  in  derogation  of 
HT\  *^^  common  law.  In  a  tithe  suit,  this  court  interferes  when  a  question 
-'  of  modus,  or  other  mattw  of  common  law,  arises.  Here  a  lien  is  cUimed, 
which  is  a  matter  of  common  law.  If  this  application  were  to  fail,  an  attorney's 
lien  on  a  will  would  be  altogether  nugatory. 

Lord  Dkhuan,  C.  J.  x  our  application  goes  to  prevent  the  Spiritual  Court 
from  even  having  the  will  brought  in  till  the  lien  is  satisfied.  You  do  not  call 
oa  them  not  to  keep  it  in  the  registry.  We  cannot  presume  that,  when  they 
have  ordered  the  will  in,  they  will  do  any  thing  improper.  Supposing  the 
question  of  lien  to  arise,  we  should  see  whether  we  could  give  effect  to  the  right 
without  injuring  parties. 

Taunton,  J.  There  is  clearly  no  ground  for  this  application.  It  is  assumed 
that  the  Prerogative  Court  are  going  to  act  in  derogation  of  the  course  of  com- 
mon law;  that  is,  that  they  wUl  try  the  right  of  lien.  I  know  that  when  a 
Spiritual  Court  proceeds  to  try  a  custom,  or  other  similar  question,  this  Court 
will  interfere.  But  at  present,  it  does  not  appear  that  anything  is  going  to  be 
done  in  derogation  of  the  common  law.  The  Spiritual  Court  has  not  only  juris- 
diction over  wills,  but  exclusive  jurisdiction }  and  the^  are  not  exceeding  that 
juriadictioii  when  they  order  the  will  to  be  brought  m.  We  cannot  act  upon 
the  mere  suggestion  that  it  is  likely  they  will  proceed  as  this  Court  would  not 
proceed.  I  trust  that  the  Spiritual  Court  will  hold  the  will  to  be  in  the  pos- 
ssBsion  of  the  parties  who  are  entitled  to  it. 

^g^  ^Williams,  J.(a)  No  ground  has  been  shewn  for  this  application. 
^  We  cannot  say  that  the  Spiritual  Court  will  proceed  improperly.  Ad- 
mitting that  it  is  the  proper  phuse  for  the  custody  of  wills,  it  is  too  much  to 
say  that  we  are  to  prevent  their  having  that  custody  on  the  supposition  that  the 
rights  of  parties  will  be  injured.  The  usual  case  of  a  prohibition  being  granted 
is,  iriiera  there  is  either  a  proceeding  contrary  to  common  law,  or  cognisance 
taien  of  that  which  is  cognisable  only  at  common  law. 

Rule  discharged  with  coetB.(6) 


In  the  Matter  of  Arbitration  between  BRIDGE  and  WRIGHT.    Monday, 

Nov,  10. 

A  Jadge  has  power  to  give  costs  on  proceedings  at  chambers,  bat  it  will  be  ezerciaed  only 

in  extreme  cases. 

(«)  PctUsofi,  J.,  was  absent 

W  See  Geoiges  *.  Georges,  18  Yes.  2U,  Baleh  v.  Symes,  1  Torn,  k  B.  8Y,  Tyler  e^ 
Dra/toii,  2  Sim.  k  St.  309. 


44  Rex  v.  Franoeys.    M.  T.  1834.  [48 

K  Pollock  had  obtained  a  rule  in  Hilary  term  last,  to  shew  canse  why  Bridge 
or  his  agents  should  not  pay  the  costs  of  John  Henry  Law  and  others,  incurred 
in  opposing  the  several  applications  made  against  them  respectively  on  summons 
before  Denman,  G.  J.  and  Littledale,  J.,  in  the  matter  of  this  arbitration. 
The  rule  had  been  obtained,  and  was  opposed,  upon  affidavits  stating  the  coarse 
of  proceedings  before  the  learned  Judges,  which  it  is  not  necessary  to  particu- 
larise here. 

Joseph  Addison  now  shewed  cause  against  the  rule,  and  F.  Follockmta  heard 
in  support  of  it.  [Taunton,  J.  Some  time  ago,  the  Judges  resolved  thai 
they  had  power  *to  give  costs  on  proceedings  at  chambers ;  but  they  p^^g 
determined  that  it  should  not  be  exercised  except  in  extreme  cases.]  '- 

The  CouBT(a)  Discharged  the  rale.(h) 


The  KING  against  SAMUEL  FRANCEYS.     Monday,  Nov.  10. 

On  motion  for  a  criminal  information  for  a  libel  published  in  a  newspaper,  if  the  Stamp 
Office  affidavit,  under  stat.  38  O.  3,  c.  78,  be  pat  in  to  shew  that  the  defendant  is  the 
printer  and  publisher,  such  proof  is  not  sufficient  unless  the  newspaper  produced  as 
containing  the  libel  corresponded  with  the  description  in  the  affidavit,  not  only  in  title, 
but  in  the  name  of  the  place  of  printing. 

And  where  the  place  of  printing  was  called  Union  Street,  Castle  Street,  in  the  affidavit, 
and  Union  Buildings,  John  Street,  in  the  newspaper,  the  Court  refused  to  enlarge  the 
rule,  in  order  that  supplemental  affidavits  might  be  filed,  showing  that  the  places  named 
were  identical. 

Where  a  newspaper  is  filed,  together  with  affidavits,  in  support  of  amotion  for  a  criminal 
information  for  a  libel,  the  Court  will  take  notice  of  it,  if  it  correspond  in  the  necessary 
particulars  with  the  Stamp  Office  affidavit,  though  it  be  not  annexed  to,  and  expressly 
identified  by,  any  affidavit. 

Sib  James  Scarlett  had  obtained  a  rule  in  Easter  term  last,  calling  upon 
the  defendant  to  shew  cause  why  a  criminal  information  should  not  be  filed 
against  him  for  printing  and  publishing  certain  alleged  libeb.  The  publica- 
tions complained  of  were  contained  in  numbers  of  a  newspaper,  called  "  The 
Liverpool  Standard  and  General  Commercial  Advertiser  "  The  newspapers 
were  not  annexed  to,  and  identified  by,  any  of  the  aflidavits ;  the  deposition  of 
the  prosecutor  simply  stating  that  the  libels  had  appeared  from  time  to  time  in 
a  certain  newspaper,  called,  &c.  A  copy  of  the  defendant's  affidavit  delivered 
at  the  Stamp  Office  was  put  in,  with  the  certificate  of  a  commissioner  of  stamps 
indorsed  and  verified  on  oath,  according  to  stat.  38  G.  3,  *c.  78,  ss.  9,  p^^Q 
13.  This  affidavit  set  forth  that  the  defendant  was  the  printer,  pub-  ^ 
lisher,  and  sole  proprietor  of  a  certain  newspaper,  called  ''  The  Liverpool  Stand- 
ard and  General  Commercial  Advertiser^*  and  that  it  was  intended  to  be 
printed  at  the  printing-office  of  the  said  S.  F.,  situate  in  Union  Street,  Castle 
Street,  in  the  parish,  &c.,  and  that  it  was  entitled  (as  before.)  The  affidavits 
contained  no  further  description  of  the  newspapers;  but  newspapers  were 
filed,(c)  together  with  the  affidavits,  which  contained  the  libels  complained  of, 
and  bore  the  same  title  with  that  mentioned  in  the  defendant's  affidavit  at  the 
Stamp  Office,  but  which  purported  to  be  printed  at  <'  Union  Buildings^  John 
Street." 

F.  Pollock,  KeUy,  and  W.  H.  Walson  shewed  cause.  The  defendant  is  not 
shewn  to  be  connected  with  the  publication  complained  of.     The  paper  pro- 

(a)  Lord  Denman,  C.  J.,  Taunton,  and  Williams,  Js. 

ib)  See  Read  v.  Lee,  2  B.  &  Ad.  415,  Doe  dem.  Prescott  v.  Roe,  9  Ring.  104. 

(c)  The  counsel  for  the  defendant  objected  to  these  newspapers  being  noticed  by  the 
Court,  as  not  being  connected  by  express  affidavit  with  the  alleged  libels :  but  the  Court 
said  thej  would  take  notice  of  them.  See  Mayne  v.  Fletcher,  9  B.  ^  C.  382,  Rex  v.  Don- 
nison,  4  B.  &  Ad.  699. 
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dooed  does  not  correspond  with  that  described  in  the  affidavit  at  the  Stamp 
Office.  Eyen  admitting  it  to  be  unnecessary  that  the  affidavits  in  support  of 
the  prosecution  should  have  the  libel  annexed  and  identified,  under  the  eleventh 
section  of  the  act,  still  that  section  applies  only  where  the  name  or  names  and 
the  place  of  printing  of  the  paper  produced,  shall  be  the  same  as  the  name  or 
names  and  the  place  of  printing  mentioned  in  the  affidavit  at  the  Stamp  Office ; 
and  the  proof  of  the  publication  and  printing  of  the  paper  is  not  rendered  un- 
necessary if  this  section  be  not  complied  with.  Sect.  9,  makes  the  affidavit 
*511  ^^^®°^  ^^  ^^^  contained  in  it ;  but  *that  does  not  prove  the  publication 
^  by  the  defendant  of  a  newspaper  printed  in  Union  Buildings^  John 
Street.  [FoUeH,  in  support  of  the  rule,  mentioned  Rex  v.  Donnison,  4  B.  & 
Ad.  698. J  That  was  merely  a  question  whether  the  statute  dispensed  with  proof 
of  publication  by  the  defendants,  on  motion  for  a  criminal  information,  where 
the  paper  was  sufficiently  described  in  the  Stamp  Office  affidavit. 

Sir  James  Scarlett  and  FoUett,  contr^.  The  title  of  the  papers  produced  cor- 
responds with  that  in  the  Stamp  Office  affidavit :  the  printer  is  not  to  evade  the 
stetnte  by  printing  in  a  place  different  from  that  which  he  has  pointed  out  in 
his  own  affidavit 

Lord  Dknman,  G.  J.  This  rule  must  be  discharged.  If  the  paper  be  not 
printed  in  the  place  described  in  the  Stamp  Office  affidavit,  the  act  gives  an 
easy  proceeding  against  the  party,  (a)  We  must  give  effect  to  the  express 
enactments  of  the  statute. 

Taunton,  J.  Fault  has  been  found  with  the  statute,  as  going  a  great  length 
in  supplying  presumption  of  publication  and  printing:  we  cannot  carry  it 
farther. 

Williams,  J.,  concurred. 
*521      ^^^  counsel  for  the  prosecution  then  applied  to  have  the  rule  en- 
^  larged,(&)  in  order  that  supplemental  affidavits  might  be  filed,  alleging 
that  that  the  two  places  were  identical;  and  they  referred  to  Rex  t;.  Feather- 
stone,  cited  in  Rex  v.  Donnison,  4  B.  &  Ad.  699. 

Pra  CuBlAM.  In  a  proceeding  of  this  sort,  parties  should  come  prepared. 
The  court  would  be  setting  a  dangerous  precedent,  if  they  allowed  the  course 
proposed.  Rule  discharged. 


MACARTHUR  against  CAMPBELL.     Monday,  Nov.  10. 

On  a  motion  for  an  attachment  for  not  performing  an  award,  the  Court  will  not  discuss 
objections  to  the  award,  not  apparent  on  the  ^ce  of  it ;  as,  that  the  arbitrator  was 
partial,  or  that  matters  were  brought  before  him  (the  reference  being  of  all  matters  in 
difference)  which  are  not  disposed  of  by  the  award. 

AssuBfPsiT.  Plea,  the  general  issue.  On  the  18th  June,  1882,  by  an 
order  of  Lord  Tenterden,  the  cause,  and  all  matters  in  difference  between  the 
parties,  were  referred  to  an  arbitrator;  the  costs  of  the  suit  and  of  the  reference 
to  abide  the  event  of  the  award.  The  order  was  made  a  rule  of  court,  19th 
April,  1833.  The  arbitrator  awarded  12th  November,  1832,  <<that  there  is 
not  any  sum  or  sums  of  money  due  and  owing  from  the  said  H.  D.  Campbell 

(a)  Section  2,  requires  an  affidavit  with  "  the  true  description  of  the  house  or  building 
wherein  anj  such  paper  is  intended  to  be  printed  ;"  section  4,  requires  a  fresh  affidavit 
on  changing  the  printing-house,  place,  kc. ;  section  7,  imposes  a  penalty  of  1002.,  for 
poblisbing  without  the  proper  affidavits  having  been  sworn  <*  as  often  as  by  this  act  is 
required  f  section  10,  requires  that  the  paper  shall  centain  the  description  of  the  place 
of  printing,  under  a  penalty  of  1002.;  and  section  29,  prescribes  the  mode  of  recovering 
penalties,  by  aetion  or  information. 

(6)  The  rule  had  previously  been  twice  enlarged,  but  not  for  the  purpose  of  supplying 
deficient  proof;  and  it  did  not  distinctly  appear  at  whose  request  this  had  been  done. 
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to  the  said  John  1)1^ Arthur;  nor  did  the  said  H.  D.  Campbell  nndertafce  or 
promise  in  manner,  &c/'  The  costs  of  the  cause  and  x^erenoe  were  taxed  at 
104/.  10«.  In  Easter  term  1838,  the  plaintiff  obtained  a  rule  to  set  the  awaid 
aside,  which  was  discharged  in  Michaeknas  term  1833,  (see  Macarthur  v.  Gamp- 
bell,  5  B.  &  Ad.  518,)  on  account  *of  the  lateness  of  the  i4pplioation.  In  nreo 
Easter  term  last,  MiUer  obtained  a  rule  to  shew  cause  why  an  attachment  ^ 
should  not  issue  against  the  plaintiff  for  not  paying  the  costs.  The  affidavits 
in  opposition  stated  that  the  defendant  made  a  daim  of  set-off  before  the  arbt 
trator,  of  which  the  award  had  taken  no  notice.  The  set-off  had  not  beep 
pleaded,  nor  notice  given  of  it,  in  the  original  action.  The  sum  claimed  by 
the  plaintiff  was  8/.  17«. ;  the  sum  claimed  in  the  set-off  was  201.  lis.  \d.  The 
affidavits  also  contained  statements  imputing  partiality  to  the  arbitrator. 

FoUeii  and  W,  H,  Watson  now  shewed  cause.  If  the  arbitrator  had  foand 
for  the  plaintiff,  it  would  have  appeared  that  he  had  arbitrated  on  aU  submitted 
to  him :  so  if  the  arbitrator  had  awarded  general  releases,  Wharton  v.  Kmf,  2 
B.  &  Ad.  528.  But  the  present  award  is  not  final;  for  the  setK)ff  may  be  atiU 
the  subjeot  of  a  future  action  against  the  plaintiff;  and,  if  tike  award  were 
pleaded  in  bar  to  such  action,  it  would  be  a  good  replication,  that  the  award 
did  not  dispose  of  all  matters  in  difference.  The  objection  to  the  award,  as  3iot 
being  final,  might  have  been  pleaded  to  an  action  brought  upon  it,  as  waa 
allowed  in  Cargey  v,  Aitchison,  2  B.  &  G.  170.,  (8.  G.  fS&rmed  in  error;  in 
Exch.  Gh.  2  Bing.  199,)  in  conformity  with  Mitchell  i;.  Staveley,  16  £a»t,  5S| 
it  ought,  therefore,  to  be  held  a  sufficient  answer  to  an  application  for  an  attach- 
ment; In  re  Gargey,  2  D.  &  R.  222.  On  the  former  motion  in  this  case,  Maie- 
arthur  v,  Gampbell,  5  B.  &  Ad.  518,  the  court  considered  the  application  Im 
set  aside  the  award  to  be  too  late,  although  Musselbrook  v,  Dunkin,  9  pe^ 
Bing,  605,  ^appearsto  be  an  authority  to  the  contrary:  but  this  does  not  '- 
shew  that  the  objection  may  not  be  insisted  upon  in  opposing  an  application 
for  an  attachment,  which  is  not  a  strict  matter  of  right,  but  a  proceeding  in  the 
discretion  of  the  court;  and  the  present  is,  at  any  rate,  a  case  of  sufficient  doubt 
to  induce  the  court  to  withhold  the  summary  remedy.  With  respect  to  the 
objection  of  partiality,  it  perhaps  could  not  be  regularly  pleaded  in  answer  t0 
an  action;  but  the  want  of  finality  makes  the  award  altogether  void.  If  tb# 
order  of  reference  had  specifically  noticed  the  set-off,  there  can  be  no  doubt,  on 
the  authority  of  Bandall  v.  Randall,  7  East,  81,  that  the  attachment  would 
have  been  refused.  In  Winter  v.  Munton,  2  B.  Moore,  723,  the  objection, 
that  matters  in  difference  were  not  noticed,  was  raised  by  affidavit;  though  it 
is  true  that  that  was  on  motion  to  set  the  award  aside. 

Sir  J,  Scarlett  and  Miller^  contrd.  It  is  not  contended  that  the  award  is 
bad  upon  the  face  of  it,  or  even  doubtful;  and  if  any  objection,  not  appearing 
on  the  face  of  the  award,  be  raised,  that  must  be  done  by  motion  to  set  aside 
the  award;  otherwise  a  party,  against  whom  an  award  was  made,  might  easily 
evade  it,  by  neglecting  to  make  any  objection  within  the  time  for  setting  it 
aside,  and  then  filing  affidavits  in  answer  to  the  motion  lor  an  attachment, 
which  could  not  be  answered.  Neither  ought  it  to  be  assumed  that  the  defend- 
ant could  sue  on  the  matters  included  in  the  set-off:  it  might  be  shewn  in 
answer  that  the  set-^  was  before  the  arbitrator,  in  the  same  way  as  it  may  be 
shewn  that  a  set-off  *was  brought  before  a  jury,  by  plea  or  notioe,  and  that  p^^r  e 
the  jury  nevertheless  found  for  the  plaintiff.  ■- 

iiord  Denman,  G.  J.  It  is  said  in  1  Tidd's  Practice,  chap.  36,  p.  845,  9th 
edit.  1828,  **  The  Gourts  will  not  set  aside  an  award,  though  for  defects  appear- 
ing on  the  face  of  it,  after  the  expiration  of  the  time  limited  by  the  statute,  9 
&  10  W.  3,  c.  15,  s.  2 ;  and  a  party  cannot,  in  shewing  cause  against  an  attach* 
ment,  impeach  the  award  for  any  intrinsic"  (where  we  should  read  exirume) 
**  matter.  But,  upon  an  application  for  an  attachment  for  non-performance  of 
an  award,  it  is  competent  to  the  parties  to  object  to  the  award  for  any  illegality 
apparent  on  the  face  of  it,  although  the  time  umitcd  by  the  statute  for  applying 
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to  the  Ooort  io  set  aside  the  Mvard,  k  ezpiicd :  the  reason  is,  that  upon  a 
notiim  fwan  attachment,  the  party  would  be  without  remedy,  if  the  attaohmettt 
weie  granted,  notwithstanding  the  ille^itj  of  the  award ;  wheveas,  if  the  party 
WBie  kfi  to  his  semedj,  bj  bringing  his  action  'on  the  awavd,  it  woald  be  com- 
peient  4o  the  defiBodant  io  take  adfautage  of  any  illmHty  appsarme  on  iho 
fine  of  it''  Numerous  eases,  whioh  are  trafenred  to  in  TM,  ^Qea  also  Manser  «. 
Heaver,  8  B.  ft  Ad.  295,)  establish  the  principle,  thsrt^  an  efajeotien  npon  the 
Ims  of  the  award  may  always  be  taken  advantage  cf ;  but  iduit  objections  arising 
dehors  must  be  made  wdthin  the  limited  time.  In  the  case  which  was  befeve 
as  a  tveWemoth  ago,  Maeavthor  v.  Campbell,  5  B.  &  Ad.  518,  the  Gomrt 
decided  theit  they  weuld  not  allow  an  award  to  be  set  aside  after  nhe  atatutoiy 
4^^     ^me;  and  it  would  be  too  mooh  to  aliow  a  longer  tiaM  "^for  making 

-'  extrinsic  objeations  to  an  attachment,  by  affidavits  in  -answer  to  ih^ 
application.  The  attachment  must  therefore  faU  within  the  geneval  role, 
aoooiding  to  the  principle  laid  down  in  Tidd. 

Taunton,  J.  I  entertained  seme  doubt  on  one  point  onfy.  Well  knowing, 
ss  I  do,  that  the  previous  decision,  Maearthur  v.  Oampbell,  5  B.  ft  Ad.  518,  i^ 
this  case  was  correct,  I  still  thought  that,  perhaps,  the  Court  might,  on  the 
present  application,  look  at  the  eircumatanees,  to  -guide  them  in  the  exeroiae  of 
this  their  discretionary  power.  But,  on  consideration,  I  think  it  best  to  be 
guided  by  the  plain  rule,  rather  than  by  accidental  circumstances.  IHiis  is  im 
objeetaon  raised  on  matters  extrinsic  to  the  award,  and  it  comes  too  late.  I 
andeiatand  the  distinction  to  be  as  stated  by  my  lord. 

Williams,  J.(a)  I  am  of  the  same  opinion.  A  oentrary  decision  would 
invert  the  reglar  cvder  of  proceedingB,  :and  would  make  every  motion  for  an 
attachment  an  opportunity  for  discussing  questions  w^ch  ought  properly  to  be 
zaiaed  by  motion  for  settmg aside  an  awiod.  Rule  aibsolute. 
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Defeadaat  loH  ten  eaekf  of  goode  to  N*.,  and  sent  them  to  plaintlffg  with  notice  that  tiray 
were  for  N.,  and  ordering  plaintiffs  to  separate  them  from  other  articleB  sent  at  the  same 
tune,  and  to  have  them  taken  away  distinctly  from  thoee.  After  they  were  separated, 
K.  took  away  two  casks.  Defendant  then  ordered  plaintiff^  not  to  deliver  the  remaining 
eight  to  N.,  bnt  to  another  person,  which  order  plaintiffs  obeyed.  K.  becoming  bank- 
rupt, hie  assignees  sued  plaintiff^  in  trover  for  the  eight  casks.  Plaintiffs  wrote  to 
defendant,  stating  that  they  looked  to  him  for  indemnity ;  and  inquiring  whether  they 
should  defend,  and  stated  that  they  shoald  settle  the  action,  in  default  of  receiving  in- 
structions firom  him.  Defendant  denied  his  liability  to  indemnify,  though  he  sail  h# 
was  adrised  the  action  coold  not  be  defended,  but  he  ofifered  to  place  elsbt  fresh  casks 
of  the  same  article  in  the  plaintiffs'  hands.  Plaintiffs  received  the  casks,  and  offered 
them  to  the  assignees  ;  who,  two  months  after,  refused  to  accept  them.  Plaintiffs  then 
paid  the  sum  claimed,  and  costs,  to  the  assignees,  and  sued  defendant  for  the  sum 
peid  and  the  costs  of  the  action,  declaring  upon  promises  to  indemnify,  in  (conside- 
ration of  their  not.  delivering  the  oasks  to  N,,  and  deliveiing  them  to  another  person : 
Held, 

1.  That  a  promise  to  indemnify  to  the  full  amount  claimed  might  be  implied  from  the  facts. 

2.  That,  whether  the  right  of  stoppage  as  against  K.  was  determined  or  not,  the  detaining 
the  goods  by  the  plaintiffs  was  not  such  an  evidently  unlawful  act  as  entitled  the  de- 
fendant to  resist  the  action  as  an  attempt  to  enforce  contribution  or  indeamily  among 
wrongdoers. 

3.  That  the  taking  of  the  last  eight  casks  by  the  plaintiff^,  and  offering  them  to  the 
assignees,  was  not  a  waiver  or  satisfaction  of  the  plaintiffs'  claim  against  the  defendant. 

Letters  between  N.  and  defendant,  respecting  the  original  contract  and  the  disposal  of  the 
casks,  not  communicated  to  the  plaintifie,  were  offered  by  the  defendant  in  evidenpe. 
Qawre,  wbsther  th»j  wece  admissible  ? 

(a)  Patte4on,.J,,  wai  ebaent. 
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Assumpsit.  The  first  count  of  the  declaration  alleged  that  in  oonsideration 
that  the  plaintifib,  at  the  defendant's  request,  would  refuse  to  deliver  certain 
goods  to  Messrs.  Nyren  and  Wilson,  and  would  deliver  them  to  another  person, 
the  defendant  undertook  to  indemify  them  for  so  doing ;  and  the  count  averred 
such  refusal  and  delivery ;  it  then  stated  that  an  action  was  commenced  by  the 
assignees  of  Nyren  and  Wilson,  who  had  become  bankrupts,  against  the  plain- 
tiffs, for  not  delivering  the  goods  to  N.  and  W. ;  and  that  the  ^aintiffs,  to  pre- 
vent further  proceedings,  paid  a  large  sum  of  money.  Breach,  that  the  defend- 
ant would  not  indemnify  them  in  respect  of  that  sum.  The  cause  of  action 
was  differently  stated  in  several  other  special  counts,  but  they  all  proceeded  on 
an  alleged  promise  to  indemnify.  On  the  trial  before  Denman,  C.  J.  at  the 
sittings  in  London  after  Trinity  term  1888,  a  verdict  *was  taken  for  the  p^o 
plainti£b,  with  157/.  5<.  damages,  subject  to  the  opinion  of  the  Court  on  ^ 
a  case,  which  was  substantially  as  follows : — 

The  plaintiffs  carry  on  business  as  bargemasters  and  wharfingers  at  Bristol 
and  London.  The  defendant  is  a  manufacturing  chemist  at  Neath  in  Glamor- 
ganshire. Of  the  letters  herein-after  mentioned,  those  which  passed  between 
Nyren  and  Wilson  and  the  defendant  were  produced  at  the  trial  bv  the  defend- 
ant, without  any  proof  that  they  had  been  communicated  to  the  plaintifis ;  and 
the  reception  of  them  being  objected  to,  their  admissibility  was  ordered  to  form 
a  question  in  the  case.  On  the  9th  of  August  1830,  Messrs.  Nyren  and  Wil- 
son, who  were  colour-merchants  in  London,  wrote  to  the  defendant,  inquiring 
when,  and  at  what  price,  he  could  supply  them  with  five  tons  of  acetate  of  lime, 
to  be  delivered  to  them  at  a  wharf  in  London.  The  defendant  offered  to  supply 
them  with  the  quantity  required,  at  a  given  price,  to  be  paid  by  a  bill  at  four 
months  on  delivery ;  and  on  the  19th  of  August  1880,  Nyren  and  Wilson 
wrote  to  the  defendant,  accepting  his  proposal.  The  defendant,  on  or  about 
the  9th  of  October,  sent  the  cargo  ordered,  namelv,  five  tons  of  acetate  of  lime, 
in  ten  casks,  from  Neath  to  Bristol,  to  be  from  tnence  forwarded  by  the  plain- 
tiff's boats  to  London ;  and  he  thereupon  wrote  a  letter  to  the  plaintiflb  as 
follows,  dated  9th  October  1880  :— 

<<  There  are  some  casks  gone  on  by  your  boats  to  wait  my  orders  in  London  ; 
and  I  wrote  to  your  house  in  Bristol,  directing  that  thirty  casks  (C.  1.  and  0. 
30,)  containing  liquid,  should  be  for  Mackmurdo  and  Pitchford,  and  ten  hogs- 
heads (C.  160.  and  C.  169,)  of  dry  goods,  gross  five  tons,"  &c.,  "  should  be  for 
Nyren  and  Wilson ;  *and  as  other  casks  are  also  gone  forward,  I  shall  -^^q 
be  obliged  by  your  carefully  separating  the  above  for  the  parties  men-  ^ 
tioned,  and  havmg  them  taken  away  distinct  from  any  others ;  for  I  am  fearful 
that  there  may  be  some  confusion  in  the  business;  and  shall  thank  you  to 
address  me  a  few  lines,  per  post,  stating  that  this  is  done,  and  informing  me 
the  marks  of  the  other  casks  which  you  have  received  to  my  orders." 

On  the  12th  of  October,  the  defendant  drew  a  bill  of  exchange  on  Nyren  and 
Wilson,  at  four  months  date,  for  161/.  Is,  2d,,  being  the  amount  of  the  price 
of  the  five  tons  of  acetate  of  lime  and  the  casks,  and  transmitted  it  to  them  for 
acceptance  in  a  letter  dated  the  same  day.  Nyren  and  Wilson  did  not  either 
accept  the  bill  or  return  it  to  the  defendant ;  nor  did  they  pay  it  at  maturity, 
nor  otherwise  pay  the  price  of  the  acetate  of  lime  and  casks,  although  often 
applied  to. 

On  or  about  the  20th  of  October,  1830,  Nyren  and  Wilson  made  application 
respecting  the  above  consignment,  and  at  that  time  took  away  two  of  the  ten 
casks  of  acetate  of  lime. 

On  the  2d  of  November,  1830,  whilst  the  remaining  eight  casks  were  still 
upon  the  plaintiffs'  wharf,  Thomas  Gibbins,  the  brother  of  the  defendant,  acting 
on  his  behalf  and  by  his  authority,  personally  gave  directions  to  the  plaintiffs 
not  to  deliver  the  remaining  casks  to  Nyren  and  Wilson,  but  to  deliver  them 
to  the  order  of  John  Elliot;  and  he  also  on  the  same  day  signed  an  order,  which 
was  delivered  to  the  plaintiffii,  directing  them  to  deliver  the  eight  casks  to  the 
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order  of  Elliot.  This  order  was  afterwards  dnly  indorsed  by  Elliott^  thus: — 
«gQ1  ^*  Deliver  the  eight  casks  to  S.  Moline.  John  *Elliott.''  Pursnant  to 
-*  this  order  and  the  indorsement^  the  plaintiffs  delivered  the  eight  remain- 
ing casks  of  acetate  of  lime  to  Sparks  Moline,  the  indorsee. 

On  the  3d  of  November,  1880,  the  defendant  wrote  to  Messrs.  Nyren  and 
Wilson,  informing  them  that,  not  having  had  a  bill  from  them,  he  had  disposed 
of  the  eight  casks  elsewhere,  and  requesting  them  to  cancel  his  draft  and  invoice, 
and  remit  for  the  two  casks. 

A  commission  of  bankruptcy  having  issued  against  Nyren  and  Wilson,  the 
plaintiffs,  on  or  about  the  29th  of  October,  1831,  received  a  note  from  Messrs. 
Fyaon  and  Beck,  solicitors  to  the  assignees,  demanding  the  eight  casks,  and 
giving  notice  that,  in  the  event  of  their  refusal  to  deliver  the  same,  an  action 
of  trover  would  be  forthwith  commenced  against  them  by  the  assignees. 

A  copy  of  this  notice  was  forwarded  to  the  defendant  at  Neath,  on  the  3d  of 
November,  1831,  by  Messrs.  Yandercom  and  Comyn,  the  attorneys  of  the  plain- 
tiff, in  a  letter  containing  the  following  passage : — "  As  you  only  are  interested 
in  the  dispute,  and  Messrs.  Betts  and  Drewe  look  to  you  for  their  indemnity, 
we  beg  to  inquire  on  their  part  what  you  intend  to  do  uhder  the  circumstances ; 
whether  yon  wish  the  threatened  action  to  be  defended,  or  you  will  comply  with 
the  demand,  by  sending  eight  hogsheads  in  lieu  of  those  delivered  to  the  order  of 
Mr.  Elliott,  that  Messrs.  Betts  and  Drewe  may  hand  them  over  to  the  assignees 
as  required."  The  letter  also  requested  certain  information  in  the  event  of  the 
defendant  determining  that  the  action  should  be  resisted ;  and  there  was  the 
^•. -|  following  postscript : — '<  Since  writing  the  ^enclosed,  the  assignees  have 
-'  commenced  their  action  by  serving  Messrs.  Betts  and  Drewe  with  a  writ: 
you  will  therefore  give  the  matter  your  immediate  attention." 

To  this  letter  no  answer  was  returned;  and  on  the  10th  of  November,  1831, 
the  plaintifiis'  attorney  wrote  to  the  defendant,  expressing  their  surprise,  and 
adding,  ^*  We  have  to  inform  you  that,  as  the  plaintiffs  are  proceeding  in  their 
action  against  Messrs.  Betts  and  Drew  with  all  possible  speed,  we  shall  advise 
these  gentlemen  to  settle  the  action  and  hold  you  answerable  for  the  conse- 
quences, unless  we  hear  from  you  satis&ctorily  by  return  of  post." 

On  the  17th  November,  1831,  the  defendant  wrote  to  the  plaintiffs  a  letter 
containing  the  following  passage: — ^'^I  have  received  application  from  your 
Bolieitors  for  the  return  of  eight  casks  of  acetate  of  lime,  in  lieu  of  those  intended 
to  be  delivered  to  Nyren  and  Wilson  about  this  time  last  year.  I  have  laid 
the  whole  case  before  my  own  solicitor ;  and,  although  I  am  advised  that  the 
action  brought  by  Nyren  and  Wilson's  assignees  cannot  be  successfully  de- 
fended, I  do  not  consider  myself  liable  to  you :  but,  from  other  considerations, 
I  am  willing  to  interpose  in  your  behalf,  and,  in  a  reasonable  time,  to  restore 
eight  casks  to  your  care,  by  your  allowance  of  the  charges  for  rent,  &c.,  paid  on 
the  former." 

On  the  19th  of  November,  the  defendant  did  ship  for  the  plaintiffs  eight 
casks  of  acetate  of  lime,  which  were  duly  received  by  the  plaintiffs  in  London. 
The  plaintiffs'  attorneys,  on  the  receipt  of  the  above  letter,  offered  to  deliver  to 
the  assignees  the  eight  casks  so  proposed  to  be  substituted;  and  this  offer  being 
Moi  rejected,  they,  to  "prevent  further  expense,  paid  over  the  fair  estimated 
-'  value  of  the  acetate  of  lime,  and  the  costs  of  the  action  brought  by  the 
assignees,  which,  together  with  their  own  costs,  amounted  to  the  sum  for  which 
the  verdict  in  the  present  action  was  taken. 

In  about  two  months  after  the  substituted  eight  casks  were  received  by  the 
l^ntiffs,  an  account  of  such  payment  was  transmitted  to  the  defendant.  The 
l^ntiffs  had  also,  before  paying  the  said  sum  to  the  assignees,  transmitted  to 
the  defendant  a  copy  of  a  letter  received  by  them  from  their  attorneys  Mated  18th 
Januarv,  1832),  which  stated,  that  '^  the  assignees,  after  having  taken  the  in- 
terval between  the  communication  of  the  proposal  to  transfer  the  fresh  casks, 
and  that  day,  to  consider  the  proposal,  had  that  day  sent  them  an  answer,  that 
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the  assigneeB  would  not  acoept  the  terms,  but  would  pvoeeed  with  the  Bo&mf 
and  the  letter  from  the  plaintifis'  attorneys  advued  the  plaintifiis  to  pay  the 
assignees  the  value  of  the  eight  hogsheads  at  onoe,  with  the  costs  incurred  to 
that  time.  The  above  was  accompanied  by  a  letter  from  the  pkdnti&  to  the 
defendant,  as  follows : — '<  January  21, 1882.  We  have  this  day  received  a 
letter  from  our  sc^citors,  of  which  the  annexed  is  a  copy;  and,  as  we  have  acted 
entirely  under  your  instructions  in  this  transaction,  we  hope  you  will  remit  us  or 
them  the  amount  required  immediately,  as  it  seems  worse  than  useless  to  defend 
the  action  or  spend  more  money.  Your  answer  by  the  vetum  of  post  will  very 
much  oblige.'' 

In  answer  to  which,  on  the  28d  of  January,  the  defendant  wrote  to  the  phin- 
tiffs  as  follows : — *^  We  complied  with  your  request  against  our  interest  in  sendr 
ing  you  *eight  casks  of  acetate  of  lime.  We  decline  doing  more.  We  p„^ 
by  no  means  regard  you  as  acting  under  our  instructions.''  ^ 

The  defendant  proved,  under  Nyren  and  Wilson's  eommissiQn,  a  debt  of  16I2L 
Is.  2d.f  beiuff  the  prioe  charged  for  l^e  ten  casks  of  aoetate  of  lime  mentioned 
in  the  defendant's  letter  of  the  9th  of  October,  1880.  But  such  proof  WM 
made  after  the  eight  casks  of  acetate  of  lime  had  been  transmitted  to  and  ra- 
oeived  by  the  plaintifis,  and  after  the  letter  of  the  8d  of  November,  1831,  and 
before  the  present  action  was  commenced ;  no  application  having  at  that  time 
been  made  by  the  plaintiffs  to  the  defendant  subsequent  to  the  receipt  by  the 
plaintiffs  of  the  kst  «ight  caskB. 

The  questions  for  the  opinion  of  the  Oonrt  were. 

First,  whether  the  correspondence  between  Nvren  and  Wilson  and  the  de^ 
fendant  was  admissible  in  evidence ;  and,  secoudlv,  whether  the  defendant  was 
liable  to  repay  to  the  plaintiffs  the  sum  paid  by  them  to  the  assignees,  and  tke 
plaintiff's  costs  of  the  said  action.  If  the  Oourt  should  be  of  that  opinion,  the 
verdict  was  to  stand ;  if  not,  a  verdict  to  be  entered  for  the  defendant. 

Chiiion,  for  the  plaintifb.  It  is  not  neeessary  to  enter  into  the  question  of 
the  admissibility  of  the  letters.  Even  supposing  them  admaasibie,they  amonni 
only  to  transactions  passing  behind  the  backs  of  the  plainti&,  and  cannot  affect 
their  rights.  The  defendant  is  liable  at  all  events.  In  the  letter  of  9th  Oofav 
ber,  1830,  he  tells  the  plaintiffs  that  the  casks  are  waiting  his  ordess;  he  duoota 
them  to  separate  the  casks  for  the  parties,  and  to  have  them  taken  away ;  and 
he  speaks  of  other  casks  received  for  his  orders,  fie,  :therefore  oaoaot 
*deny  that  the  plaintiffs  were  bound  to  obey  his  direetions  respecting  _g^ 
the  casks ;  and  this  is  consistent  with  all  that  follows.  On  the  2d  ^  ^ 
day  of  November,  1830,  he  orders  them  not  to  deliver  the  remaining  eight 
casks  to  Nyren  and  Wilson,  giving  on  the  eame  day  an  order  to  deliver 
them  to  another  party ;  and  the  phrase  '<  remaining"  shews  that  he  then  knew 
of  the  delivery  of  the  two.  On  the  3d  of  November,  1881,  the  defendant  rei^ 
ceives  from  the  plaintiffs  notice  that  proceedings  are  commenced  against  them, 
and  that  they  look  to  him  for  indemnity,  ana  request  instruotions.  On  the 
10th  of  November,  1831,  no  answer  having  been  gi?eu  to  the  last  letter,  die 
subject  is  pressed  again  upon  the  defendant,  and  he  is  told  that  the  plaintift 
will  be  advised  to  settle  the  action,  and  that  he  will  be  held  answerable.  On 
the  17th  of  November^  1831,  he  writes  back  that  he  is  advised  that  the  action 
cannot  be  successfully  defended,  and  that  he  does  not  consider  himself  liable  to 
the  plaintifBs ;  but  proposes  a  compromise  with  the  assiffuees,  which  ^e  latter 
do  not  accept.  Then  the  plaintiffs  pay  the  money,  whi(£  was  their  only  conraa. 
At  the  trial  it  was  urged,  on  behalf  of  the  defendant,  first,  that  if  there  was  a 
right  of  stoppa^  in  transitu,  the  plainti&  ought  to  have  defended  the  action ; 
and,  secondly,  u  there  was  no  such  right,  th^y  were  wroufldoers  in  witholding 
the  casks,  and  that  neither  contribution  could  be  claimed,  nor  promise  of  in^ 
demnity  implied,  among  tortfeaaora.  The  answer  is,  first,  that  the  defendant's 
letter  of  the  17th  of  November,  1831,  absokes  the  plainti&  from  defending 
the  actbn,  even  if  there  was  a  defence ;  and,  secondly,  ti^  the  rule  as  to  toctr 
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feazon  18  not  80  nnqvalited  as  the  defendanfa  8r|;iimeiit  would  Toquire  it  to 
^e-.  be.    On  this  last  point,  *Merrjweather  v,  Nizan,  8  T.  R.  186,  was  oited 

^  at  the  trial  for  the  defendant,  where  one  of  two  parties,  against  whom 
jointly  there  had  been  a  recovery  in  an  action  of  tort  (for  injury  to  a  mill)| 
saed  the  other  for  contribation,  and  was  nonsaiied :  hot  there  Lord  Kenyon  dis- 
tinnished  the  case  from  cases  of  indemnity  where  one  man  employed  another 
to  do  acts  not  nalawfal  in  themeelTes,  for  the  purpose  of  assertmg  a  riffht. 
[TAimTON,  J.  Merryweatfaer  v.  Nizan,  6  T.  R.  186,  is  rather  an  unsati^ao- 
toiy  esse ;  it  is  shortly  reported,  and  tihe  nature  of  the  injury  does  not  appeas. 
In  that  case,  Philips  v.  Biggs,  Hardres,  164,  was  mentioned,  in  which  no  dea>- 
aon  18  ^ren,  and  it  is  said  that  the  Court  doubted,  and  Hkened  the  case  of  the 
two  sherifii  of  Middlesex,  in  an  action  for  escape,  to  that  of  two  joint  obligors. 
In  Adamson  v.  Janns,  4  Biuff.  72,  the  Court,  in  giving  judgment  said  <'  Every 
aian  who  anplays  another  to  do  an  act  ^ioh  the  employer  appears  to  have  a 
right  to  aatliorise  liim  to  do,  undertakes  to  indemify  nim  for  all  such  acts  as 
would  he  lawful  if  the  employer  had  the  authority  he  pretends  to  have  i''  and 
Ihey  confined  the  doctrine  that  wrongdoers  cannot  have  redress  or  contribution^ 
as  against  each  otAier,  to  cases  where  the  person  seeking  redress  must  have 
known  that  he  was  doing  an  unlawful  act.  In  Colbum  v.  Patmore,  1  C.  M.  ft 
R.  78 ;  8.  C.  4  Tyrwh.  677,  the  proprietor  of  a  newspaper  sued  his  editor  for 
inserting  a  libel  without  the  knowleofle  of  the  plaintiff,  for  which  the  plaintiff 
had  been  convicted  and  fined ;  and  Lord  Lyndhuarst  said,  <*  I  entertain  little 
doubt  that  a  person  who  is  declared  by  the  law  to  be  guilty  of  a  crime  cannot 
^•1  be  allowed  to  reoovw  ^damages  against  another  mo  has  participated  in  its 

-I  commission  t''  but  there  the  plaintiff  was  an  actual  criminal ;  and,  indeed, 
^e  decisioii  of  the  case  was  founded  on  a  distinct  ground.  In  Humphrys  v. 
Ptett,  2  Dow  &  Clarke,  2^,  the  House  of  Lords  held  that  a  sheriff,  who,  at 
the  request  of  an  execution  creditor,  had  seised  eoods  not  belonging  to  thf 
debtor,  but  pointed  out  by  the  creditor  as  the  deotor's  goods,  might  reoover 
from  the  creSlitor  indemnity  for  the  damages  and  costs  of  an  action  in  which 
the  real  owner  recovered  against  the  sheriff.  If  an  aot  be  indifferent  in  itself 
and  become  lawful  or  unlawful  ovly  from  the  circumstances  attending  it,  then 
the  party  who  orders  it  to  be  done  may  be  made  answerable  for  its  consequences 
to  the  party  acting  upon  the  order.  In  Fletcher  v.  Haroot,  Hutton,  65  3  6.  C 
88  Battersey's  case,  Winch,  48,  the  plaintiff  declared  that  the  defendant  had 
arrested  one  B.  on  a  commission  of  rebellion,  and  had  reauested  the  plaintiff 
to  keep  him  as  prisoner,  and  had  promised  to  indemnify  ]  that  the  plaintiff  had 
kept  him,  and  that  B.  had  afterwM^s  recovered  against  the  plaintiff  for  faise 
imprisoiiment;  the  jury  found  for  the  plaintiff  on  an  issue  of  non-assumpsit ; 
aod,  on  motion  in  arrest,  the  plaintiff  had  judgmept,  the  Court  saying,  that  he 
which  doth  a  thing  which  may  be  lawful,  and  the  illegality  thereof  appear  not 
to  him,  he  which  employs  the  party  and  assumes  to  save  him  harmless,  sbal 
be  charged.  In  Farebrother  v.  Ansley,  1  Camp.  848,  it  was  hdd  that  the  she* 
riff  is  not  bound  by  implied  promise  to  indemnify  an  auctioneer,  who  has,  at  the 
request  of  the  sheriff's  officer,  sold  goods  belonging  to  a  stranger  who  recovers 
«A7i  Against  him;  and  *tfaat,  if  the  sheriff  be  made  by  snob  party  a  joint  de- 

^  fendant  with  the  auctioneer,  the  ktter,  in  the  event  of  execution  being 
levied  upon  him  alone,  cannot  come  upon  the  sheriff  for  contribution.  The 
ground  G^  that  decision  was,  that  the  officers  were  liable  to  the  sheriff,  not  the 
dieriff  to  the  officers,  who  had  involved  him  in  the  trespass.  In  a  note  to  the 
eue,  Fletcher  v.  Haroot,  Hutton,  65  :  8.  C.  as  Battersey's  case,  Winch,  48,  is 
cited;  and  the  reporter  adds,  that  he  has  not  been  able  to  find  any  case  deciding 
how  hf  a  promise  of  indemnity  will  be  implied,  where  one  iguorantly  commits 
a  trespasB  at  the  request  of  another.  Martyn  v.  Blithman,  Yelv.  197,  is  cited 
in  the  lame  note ;  the  effect  of  that  case  is,  that  an  express  promise  to  indenv 
nifj  8  party  agunst  the  consequences  of  an  act  known  b^  that  party  to  be  illo- 
P^,  will  not  &  a  ground  of  action.    Whether  the  promise  in  Fletcher  v.  Hai^ 
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eot/Hutton,  55 ;  S.  C.  as  Battersej's  oase^  Winch^  48,  was  express  or  implied 
does  not  appear. 

Again,  the  plaintiffs  are  not  fixed  with  the  knowledge  that  the  right  of  stop- 
page in  transitu  was  determined,  even  if  it  was  determined.  The  only  facts 
within  their  knowledge  were,  the  arrival  at  the  wharf,  the  order  given  by  the 
defendant  to  separate  the  goods  for  the  parties  and  to  have  them  taken  away, 
and  the  delivery  of  the  two  casks.  In  Hanson  v,  Meyer,  6  East,  614,  it  was 
held,  that  a  weighing  by  a  warehouse  keeper,  by  the  order  of  the  owner,  of  a 
part  of  an  article  sold  in  the  mass,  for  the  purpose  of  delivery,  and  a  delivery  of 
that  part,  did  not  amount  to  a  delivery  of  the  whole,  although  the  order  of  the 
vendor  to  the  warehouse  keeper  was,  to  weigh  and  deliver  the  whole :  Winks  v. 
Hassall,  9  B.  &  C.  372  ;  Dixon  v.  *Yates,  5  B.  &  Ad.  313,  and  Miles  v.  ^a^ 
Gorton,  2  Cr.  &  M.  504,  S.  C.  4  Tyrwh.  295,  are  authorities  to  shew  L  ^ 
that  the  partial  delivery  does  not  entitle  the  assignees  in  this  case  to  maintain 
trover.  New  v,  Swain,  1  Dan.  &  Lloyd,  193,  shews  that  the  casks,  while  lying 
at  the  wharf,  were  not  to  be  considered  as  in  the  possession  of  the  assignees. 
The  order  of  October  the  9th,  1830,  was  revocable :  Gibson  v.  Minet,  Ry.  k  M. 
68.  At  any  rate,  the  defendant,  by  giving  the  order  of  November  the  2d,  1830, 
to  the  plaintiffs,  undertook  to  them,  that  he  was  still  owner  of  the  goods )  and 
he  has  affirmed  their  act  by  taking  the  proceeds  from  another  party,  and  allow- 
ing the  goods  to  remain  in  the  hands  of  Moline. 

WaddingUm  for  the  defendant.  If  the  letters  objected  to  be  held  admissible, 
it  will  be  on  the  ground  that  the  court  and  jury  ought  to  have  known  the  posi- 
tion of  all  the  parties,  for  the  purpose  of  seeing  how  the  question  of  stoppage  in 
transitu  stood.  But,  independently  of  these  letters,  the  facts  shew  fully  that 
the  plaintiffs  knew  the  right  of  the  stoppage  in  transitu  to  have  been  determined. 
The  general  rule  is  that,  where  an  entire  quantity  of  goods  is  sent  to  a  wharfin- 
ger under  a  single  contract,  to  bo  delivered  to  the  vendee,  there  the  delivery  of 
part  determines  the  right  of  stoppage :  Slube^  v.  Heyward,  2  H.  Bl.  504 ; 
Hammond  v,  Anderson,  1  N.  R.  69.  And  this  principle  was  recognized  in 
Grawshay  v.  Eades,  1  B.  &  C.  181,  (see  the  judgments  of  Bayley,  J.,  and 
Best,  J.,  pp.  183,  185,)  as  not  admitting  of  argument ;  though  in  the  particular 
case,  the  decision  turned  upon  *the  delivery  of  part  not  having  taken  ^^^q 
place  in  fact.  Now  the  plaintiffs  here  were  cognizant  of  such  a  delivery.  ^ 
Two  casks  were  taken  by  Nyren  and  Wilson,  from  the  custody  of  the  plaintiffs, 
about  the  20th  October,  1830 ;  and  these  were  a  part  of  the  whole  quantity 
which  the  order  of  October  the  9th,  1830,  had  directed  the  plaintiffs  to  set  apart 
for  Nyren  and  Wilson.  Besides,  the  language  of  the  plaintiffs  in  their  notices 
of  the  3d  of  November  and  10th  of  November,  1831,  shewed  that  they  knew 
there  was  no  right  of  stoppage.  Assuming,  then,  the  fact  of  this  knowledge, 
two  questions  arise.  The  first  is,  whether,  under  the  circumstances,  a  promise 
by  the  defendant  to  indemnify  the  plaintiffs  can  be  implied ;  if  it  can,  it  is  not 
disputed  by  the  defendant,  that  such  a  promise  will  have  the  same  legal  effect  as 
an  express  one.  The  second  question  is,  whether  an  express  promise,  in  this 
case,  would  support  an  action. 

First,  it  has  never  been  decided  that  a  promise  to  indemnify  will  be  implied 
where  there  has  not  been  either  a  mistake  as  to  facts,  or  a  misrepresentation  by 
the  party  charged.  In  Fletcher  v.  Harcot,  Hutton  55 ;  S.  C.  as  Battersey's 
case.  Winch,  48,  the  question  arose  after  verdict,  at  which  stage  the  fact  of  the 
promise  could  not  be  disputed.  The  question  in  Adamson  o.  Jarvis,  4  Bing.  66, 
also  arose  after  verdict.  Many  of  the  remarks  made  in  the  judgment  in  that 
case  were  unnecessary  to  the  decision.  And  the  passage  cited  (4  Biog.  72.) 
with  approbation  from  Lord  Kenyon's  judgment  in  Merryweather  v.  Nixan,  8 
T.  R.  186,  that  the  decision  there  ^'  would  not  affect  cases  of  indemnity,  where 
one  man  employed  another  to  do  acts,  not  unlawful  in  themselves,  for  the  pur- 
pose '^'of  asserting  a  right,"  is  rather  in  favour  of  the  defendant,  than  p^-^ 
against  him  ;  for  here  the  plaintiffs,  as  has  been  shewn,  knew  that  they     L 
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were  detaining  what  another  person  had  a  right  to  have.  The  tme  principle 
of  the  decision  of  Adamson  v,  Jarris  oocors  in  a  later  part  of  the  judgment,  (4 
Bing.  73,)  "  that  if  a  man,  having  the  possession  of  property  which  gives  him 
the  character  of  owner,  affirms  that  he  is  owner,  and  therehj  induces  a  man  to 
bajy  when  in  point  of  fact  the  affirmant  is  not  the  owner,  he  is  liable  to  an 
action/'  So  in  Hnmphrjs  v.  Pratt,  2  Dow.  &  Clark,  288,  there  was  a  distinct 
assertion  of  a  particular  fact.  Now,  in  the  present  case,  there  was  nothing  like 
a  fiUse  assertion  on  the  part  of  the  defendant.  The  notion  of  implying  such  a 
promise  seems  to  have  been  first  raised  in  Farebrother  v,  Ansley,  1  Campb.  848 ; 
and  there  Lord  Ellenborough,  in  the  earlier  stage  of  the  case,  says  that  there 
can  be  no  contribution  among  joint  wrong-doers ;  the  wrong-doing  there  was 
only  an  employment  of  an  auctioneer,  by  the  sheriff,  to  sell  goods ;  and  the 
''trespasBi"  (which  is  the  expression  used  by  Lord  Ellenborough)  was  merely  a 
conversion ;  and  he  said  that,  even  supposing  that  the  plaintiff  had  been  em- 
ployed by  the  defendants,  it  did  not  follow  that  they  were  bound  to  indemnify 
him.  Li  Wilson  v.  Milner,  2  Campb.  452,  a  sheriff  had  seised  goods  in  execu* 
tka,  for  which  the  assignees  of  the  defendant  sued  him  in  trover  and  recovered, 
and  he  then  sued  the  execution  creditor ;  but  Lord  Ellenborough  said,  that 
among  joint  tort-feasors  there  was  neither  contribution  nor  implied  promise  of 
indemnity,  and  the  plaintiff  fiiiled  as  to  that  part  of  his  demand,  though,  at  the 
^21     B^°>6  ^iii^^y  he  was  allowed  to  recover  the  ^'fruits  of  the  levy,  which  he 

-1  had  paid  to  the  execution  creditor  under  a  mistake  as  to  facts,  as  money 
had  and  received.  In  Lansdon  v.  African  Company,  Free.  Chan.  221,  (cited 
in  Yin.  Abr.  Master  and  Servant,  (G.)  pi.  5,)  a  person  in  the  service  of  the 
company  had  seized  a  ship,  which  was  condemned  for  prize,  and  the  cargo  was 
accounted  for  to  the  company ;  but  afterwards  a  freighter  recovered  a  judgment 
against  that  person's  executor ;  and  the  company  was  decreed  in  equity  to  in- 
demnify the  executor,  though  he  was  not  allowed  relief  in  equity  against  the 
freighter,  because  he  might  have  defended  himself  at  law;(a)  from  which  it  may 
be  inferred  that  the  executor  could  not  have  recovered  at  law  against  the  com- 
pany. 

Secondly,  even  if  there  were  an  express  promise,  the  Court  would  not  allow 
the  plaintiff  to  recover  on  it,  for  no  express  promise  in  consideration  that  an- 
other will  commit  a  breach  of  duty  is  good  in  law;  Selwyn's  N.  P.  Assumpsit 
I,  p.  61,  (8th  edit.  1881,)  and  note  to  Barber  v.  Fox,  2  Wms.  Saund.  187  e, 
note  ^6).  Now,  the  dealing  with  the  goods  otherwise  than  the  plaintiffs  were 
boond  to  deal  with  them,  is  a  breach  of  duty,  Streeter  v.  Horlock,  1  Bing.  84, 
where  the  Court  said,  p.  86,  <'  Whenever,  as  in  this  case,  an  order  is  given  pre- 
riously  to  the  delivery  of  goods  to  a  carrier  or  other  bailee,  to  deal  with  them, 
when  delivered,  in  a  particular  manner,  to  which  he  assents,  and  afterwards  the 
goods  are  delivered  to  him  accordingly,  a  duty  arises  on  his  part,  upon  the 
receipt  by  him  of  the  goods,  to  deal  with  them  according  to  the  order  previously 
•791  pv^Q  And  assented  to."  It  may  be  said  here,  that  the  order  given  *by 
-■  the  defendant  to  the  plaintiffs  was  revoked ;  and  it  is  true  that,  as  be- 
tween the  vendor  and  his  wharfinger,  the  former  may  absolve  the  latter  from  his 
duty,  but  he  cannot  relieve  him  from  the  duty  to  the  vendee,  previously  cast 
spon  him.  It  is  to  be  observed,  too,  that  the  consideration  laid  is,  not  merely 
that  the  plaintiffs  would  deliver  the  goods  to  a  third  person,  but  that  they  would 
not  deliver  them  to  Nyren  and  Wilwn.  In  Pitcher  v,  Bailey,  8  East,  171,  the 
principle  here  contended  for  on  the  part  of  the  defendant  was  acted  upon, 
although  there  was  an  express  promise.  A  banker  is  bound  to  pay  a  check  which 
his  customer,  having  funds  at  his  bank,  gives  to  a  third  person  :  Marzetti  v. 
Williams,  1  B.  &  Ad.  415.  Now,  suppose  a  person  were  to  go  to  the  banker 
and  promise  to  indemnify  him  for  not  paying  the  check,  could  an  action  be  sup- 

(«)  Thif  reason  is  assigned  in  the  marginal  note ;  but  it  does  not  appear  expressly  in 
the  bodj  of  the  report 
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ported  on  soob  promise  7  [TAUKTOif,  J.  That  mighty  or  might  not  be  «  breadl 
of  datj.  Lord  Pbnman,  0.  J.  Suppose,  in  the  case  yoa  pat)  there  were  a 
doubt  whether  the  banker  waa  boand  to  pay  to  the  partiealar  onstomcr.  Pa9- 
VSSON)  J.  You  pat  the  case  of  a  mere  stranger  promising  to  indemnify;  that 
is  very  unlike  the  present  oase.]  There  does  not  appear  to  hanre  been,  in  the 
present  oase,  any  dispute  as  to  the  right,  nor  any  misrepresentation  as  to  facts. 

Lastly^  eten  if  there  bo  a  legal  promise  to  indemnify,  it  has  been  oomplied 
with,  and  the  transaction  is  closed ;  for  the  defendant,  in  the  letter  of  tbe  17th 
of  NoTember,  1831,  offers  to  put  eight  oatks  into  the  hands  of  the  plaintilb, 
which  the  latter  aooept^  and  endearour  to  make  their  bargain  with  the  assigneea; 
and,  after  the  assignees  have  declined  to  acc^  the  casks,  the  *plaintiffii  r^^^ 
do  not  again  communicate  with  the  defendant  till  the  21  st  of  January,  ^ 
1882,  at  which  time  the  defendant  was  entitled  to  consider  the  transaction 
dosed. 

GkUtony  in  reply.  It  does  not  appear  that  the  plaintaft  lost  any  time  in  com* 
munioating  to  the  defendant  the  refund  of  the  assignees  to  accept  the  eight  casks ; 
the  assignees  were  probably  deliberating  in  the  intermediate  time,  la  Wilson 
V,  Milner,  2  Campb.  252,  the  creditor  does  not  appear  to  have  directed  the  sheriff 
to  seise  the  specific  goods,  but  only  the  debtor's  jzoods ;  here  there  is  an  express 
ttder  to^detein  the  goods  in  question.  Even  if  a  request  would  not  imply  a 
promise  to  indemnify,  an  (Mider,  which  was  given  in  ti^  present  case,  must  do 
so.  As  to  the  delivery,  a  delivery  of  part  amounto  to  a  delivery  of  all,  only 
where  there  are  circumstances  to  show  that  it  is  meant  as  such.  [Taunton,  J. 
No ;  on  the  contraiy,  a  partial  delivery  is  a  delivery  of  the  whole,  unless  cir- 
eumstances  show  that  it  is  not  so  meant.] 

Lord  Dbnman,  0.  J.  It  is  quite  unnecessary  to  inquire  whether  there  was 
a  good  defence  to  the  action  brought  by  Nyren  and  Wilson :  perhaps  that  in- 
quiry might  not  be  advantegeous  to  the  plaintiffs ;  for,  if  there  was  a  defence, 
it  may  be  said  that  the  plaintiff  ought  to  have  made  it.  However,  supposing 
there  whs  a  bonl.  fide  doubt,  the  plaintiffs  had  a  right  to  act  upon  the  instrae- 
tions  of  the  defendant,  and  detain  the  goods,  and  may  come  upon  him  for  the 
eonsequences  of  their  so  doins.  Taking  this  as  a  question  of  fact,  I  have  rwjA 
no  doubt  that  a  jury  at  Guildhall  would  have  said  that  the  ^parties  un-  ^ 
derstood  that  there  was  an  engagement  to  indemnify.  On  the  2d  of  November, 
1830,  the  brother  of  the  defendant,  by  his  authority,  personally  gave  directions 
to  the  plaintifijB  not  to  deliver  the  goods  to  Nyren  and  Wilson;  and,  on  the 
same  day,  the  plaintiffs  received  from  the  same  authority  a  signed  order  to  d^« 
ver  to  Elliott.  K  the  jury  had  been  asked,  as  commercial  men,  whether  an 
indemnity  was  implied,  they  must  have  said  that  it  was.  Or,  supposing  the 
question  to  rest  on  the  implication  of  law,  why  should  not  the  law  say  that  such 
an  order  carries  an  indemnity  with  it,  if  the  act  be  not  criminal  ?  The  case  of 
Merry  weather  v.  Nizan,  8  T.  R.  186,  seems  to  me  to  have  been  strained  beyond 
what  the  decision  will  bear.  The  present  case  is  an  exception  to  the  general 
rule.  The  general  rule  is,  that  between  wrongdoers  there  is  neither  indemnity 
nor  contribution :  the  exception  is,  where  the  act  is  not  clearlv  illegal  in  itself. 
And  Merryweather  v.  Nixan,  8  T.  R.  186,  was,  besides,  only  a  refusal  of  a 
mle  nisi.  I  do  not  see  the  distinction  between  contribution  and  indemnity ; 
bat  it  appears  to  me  that  there  is  nothing  to  prevent  either  in  this  case.  It 
wSfi  perfectly  competent  to  the  defendant  to  say,  "  I  claim  the  goods;  do  yoa 
keep  them  for  me  ^'  and  the  plaintiffii  were  not  bound  to  exercise  their  judg- 
ment on  this  claim,  though  they  were  acquainted  with  all  the  facts.  If  they 
were  acting  bon&  fide,  I  cannot  conceive  what  rule  there  can  be  to  hinder  the 
defendant  from  being  liable  for  the  risk.  In  Farebrother  v,  Ansley,  1  Campb. 
846,  Lord  BUenborough  seems  merely  to  have  spoken  of  ^  the  general  role  in 
Merryweather  v.  Nixan,  8  T.  R.  186,  without  referring  to  the  exceptions.  ^^^ 
In  Wilson  v.  Milner,  2  Campb.  452,  *he  certainly  £d  go  to  the  point.  >- 
That,  however,  is  only  a  nisi  prius  decision;  and  if  the  effect  of  it  was,  that. 
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vfaereiFer  it  tans  out  tkai  the  ptfliefl  afe  wrong,  there  oaB  he  no  iademnity,  I 
think  the  deeiuon  is  noi  soetainable.  In  AdamBon  v,  Jarvis,  4  Bing.  66^  we 
hiTe  the  obeermtioos  of  a  learned  penon^  familiar  with  eommercial  law.  He 
mjs,  4  Bing.  72^  <<  Anctioneers,  brolsersy  factors,  and  affents,  do  not  take  rega- 
lar  indemnities.  These  would  be  indeed  surprised,  if,  having  sold  goods  for  a 
man  and  paid  him  the  proceeds,  and  having  suffered  afterwaixls  in  an  action  at 
the  suit  of  the  true  owners,  they  were  to  find  themselves  wn)ngdoer8,  and  could 
not  recover  compensation  from  him  who  had  induced  them  to  do  the  wrong.'' 
Ffeteher  «.  Hanot^  Hntten,  55 ;  S.  G.  as  Battersej's  ease,  Winch,  48,  showff 
that  there  may  be  as  indemnity  between  wrongdoers,  unless  it  appears  that  they 
have  beenjointly  concerned  in  doing  what  the  party  compIainiDg  knew  to  be 
lOegal.  The  act  there  done  was  a  very  strong  one;  yet,  though  it  turned  out 
to  be  entirely  wrong,  the  indemnity  was  allowed.  Now,  whether  the  promise 
there  was  express  or  implied,  it  would  have  equally  been  void  if  a^pinstpublio 
policy.  That  case  seems  to  me  to  go  to  this  full  extent;  that  where  one  party 
induoes  another  to  do  an  act  which  is  not  legally  supportable,  and  yet  is  not 
dearly  in  itself  a  breach  of  law,  the  party  so  inducing  shall  be  answerable  to 
the  other  for  the  consequences. 

Taunton,  J.  I  am  of  the  same  opinion.  The  principle  laid  down  in  Mer- 
«761  'T^^^^^'  ^'  Nixan,  8  T.  B.  186,  is  too  *plain  to  oe mistaken;  the  law 
-'  will  not  imply  an  indemnity  between  wrongdoers.  But  the  case  is 
sitered  when  the  matter  is  indifferent  in  itself,  and  when  it  turns  upon  oircum- 
stances,  whether  the  act  be  wrong  or  not.  The  act  done  here,  by  changing  the 
destination  of  the  goods  at  the  order  of  the  defendant,  was  not  clearly  illegal, 
and,  therefore^  was  not  within  the  rule  of  Merryweather  v.  Nixan,  8  T. 
B.  186. 

Pattxson,  J.  I  am  clearly  of  opinion,  on  the  facts  of  this  particular  oasoi 
that  the  plaintiffs  are  entitled  to  recover.  The  objection  to  the  reception  of  the 
letters  is  not  much  pressed ;  and,  indeed,  that  question  is  quite  immaterial, 
once  the  original  order  from  Nyren  and  Wilson  must  have  been  received  by  the 
defendant,  and  that  is  the  only  part  of  the  correspondence  which  is  to  the  point 
now  before  us.  The  principal  question  is,  whether  the  defendant  undertook  to 
indemnify  the  plaintiffs.  No  express  undertaking  is  found ;  but  I  think  that, 
if  the  facts  had  been  put  to  the  jury,  they  would  have  found  such  a  contract. 
There  coald  not  be  a  plainer  case  of  a  command  not  to  deliver  than  appears 
from  what  took  place  on  the  2d  of  November,  1830.  Then  it  is  said  that  both 
are  wrongdoers,  out  I  think  that  is  not  so.  Whether  there  was  a  right  of  stop- 
page in  transitu,  it  is  not  material  to  determine.  It  is  enough  if  there  was  any 
doubt.  And  surely  the  acquiescence  of  the  plaintiffs  in  the  order  of  the  de^ 
fiendant  to  stop  the  casks  would  have  been  enough  to  support  an  express  pro- 
mise. The  parties  were  not  plainly  wrongdoers,  in  the  sense  in  which  that  word 
^mjy  is  ^sed  in  the  cases  referred  to  for  the  defendant.  This  was  a  claim 
-'  which  might  possibly  be  resisted ;  and  an  implied  promise  to  indemnify 
maj  be  inferred  from  the  plaintiffs'  consenting  to  resist.  As  to  the  supposed 
waiver  on  the  part  of  the  plaintift,  the  facts  wul  not  bear  out  the  supposition; 
the  eight  casks,  spoken  of  in  the  letter  of  the  17th  of  November,  1832,  were 
not  sent  to  the  plaintiffs  by  way  of  indemnity,  but  in  the  hope  that  Nyren  and 
Wilson  might  be  persuaded  to  accept  them. 

WiLUAMS,  J.  I  am  of  the  same  opinion.  This  case  bears  no  analogy  to 
those  in  which  an  indemnity  is  cUiimed  for  acts  obviously  unlawful,  like  breaches 
of  the  peace,  nor  to  cases  in  which  the  conduct  of  the  parties  is  in  contraven- 
tioo  of  public  policy.  It  is  a  mere  interference  with  a  particular  contract.  The 
defendant  requests  the  fdaintiffs  to  do  an  aet  which  is  at  the  time  equivocal,  aa 
we  may  fidrly  infer  from  the  arguments  we  have  heard  on  the  subject;  at  any 
nte,  it  was  so  fax  doubtful,  that  it  oould  not  be  notoriously  illegal.  Then  the 
defendant  gives  a  written  order,  ohanginff  the  destination  of  the  goods,  which 
are  tlieieapoii  ddiveved  in  pursuance  of  that  order.    Here  there  is  nothing 
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dearly  illenl :  the  plaintiffs  acted  in  obedience  to  the  defendant's  orders,  as  it 
was  perfectly  open  to  them  to  do ;  and  the  defendant  is  therefore  liable  for  the 
consequences  of  those  orders.  Judgment  for  the  plainti& 
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Where  defendant  in  assumpsit  pleads  that  the  contract  declared  open  was  a  gaarantee  for 
the  debt  of  another,  and  that  no  memorandam  thereof  stating  the  consideration  was  or 
is  in  writing,  signed  by  defendant  or  any  person  authorized  by  him ;  plaintiff  may  reply, 
that  a  memorandum  of  agreement  in  writing,  stating  the  consideration,  was  signed  by 
defendant,  without  setting  out  such  memorandum  in  the  replication. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  plaintiff,  at 
defendant's  request,  would,  for  the  accommodation  of  certain  persons  using  the 
style  and  firm  of  S.  and  Co.,  accept  a  certain  bill  of  exchange,  drawn  May  14th, 
lo27,  at  twelve  months,  &c.  (describing  it  in  other  respects,)  and  would  lend  Eis 
acceptance  of  the  said  bill  to  the  said  persons,  defendant  undertook  and  pro- 
mised plaintiff  to  pay  him  420/.  10s.  (the  amount  of  the  bill)  on  the  17th  of 
May,  1828 ;  that  plaintiff,  confiding,  &o.,  accepted  the  bill  for  the  accommoda- 
tion, &c.,  and  lent  his  acceptance,  &c.,  whereof  defendant  had  notice ;  but  that 
she  did  not  pay,  and  plaintiff  had  been  obliged  to  take  up  the  bill,  and  had  not 
been  paid  the  amount,  or  indemnified  on  account  of  his  acceptance  of  the  bill 
and  payment  thereof.  The  second  count  stated,  that  in  consideration  that  the 
plaintiff,  at  the  request,  &c.,  had  lent  to  certain  persons,  &o.,  his  acceptance  of 
a  certain  bill  of  exchange  for  420/.  10s.,  due  the  17th  of  May,  1828,  defendant 
on,  &o.,  by  a  certain  memorandum  of  agreement  in  writing  then  signed  by  her, 
engaged  to  pay  plaintiff  the  said  sum  of  420/.  10s.  on  the  said  17th  of  May, 
1828,  &o. :  yet  the  defendant,  &o.  (breach,  as  before.)  There  was  a  common 
count  for  moneys,  &o.  Pleas  (of  the  1st  of  February,  1834.)  1.  Non  assump- 
sit. 2.  As  to  the  first  count,  that  the  supposed  promise  and  undertaking  therein 
mentioned  was  a  special  promise  to  answer  for  the  default  of  other  persons,  to 
wit  the  said  *S.  and  Co.,  and  thi&t  no  agreement  of  or  relating  to  the  i-^^^q 
said  supposed  cause  of  action  in  that  count  mentioned,  or  any  memoran-  *- 
dnm  or  note  thereof  stating  the  consideration  for  the  said  supposed  promise  and 
undertaking  in  that  count  mentioned,  was  or  is  in  writing,  signed  by  the  de^ 
fendant,  or  by  any  person  thereunto  by  her  lawfully  authorised.  8.  As  to  the 
second  count,  that  the  supposed  promise  and  undertaking  therein  mentioned 
was  a  special  promise  to  answer  for  the  default  of  other  persons,  to  wit,  &c. ; 
and  that  the  memorandum  of  agreement  in  the  said  second  count  mentioned 
did  not  state  the  consideration  for  the  said  last-mentioned  supposed  promise  and 
undertaking :  and  that  no  agreement,  &c.  (as  in  the  preceding  plea.)  Beplica- 
tion :  To  the  second  plea,  that  at  the  time  of  the  making  of  the  said  promise, 
&c.,  in  the  first  count  mentioned,  a  memorandum  of  agreement  in  writing, 
relating  to  the  said  supposed  cause  of  action  in  the  first  count  mentioned,  stating 
the  consideration  for  the  said  promise  and  undertaking  of  the  defendant  in  the 
same  count  mentioned,  was  signed  by  the  said  defendant.  To  the  third  plea, 
4;hat  the  memorandum  of  agreement  in  the  second  count  mentioned  does  state 
the  said  consideration  for  the  said  promise  and  undertaking  of  the  defendant  in 
the  said  second  count  mentioned. 

Demurrer  to  the  replication  to  the  second  plea,  assigning  for  causes  that  the 
defendant  did  not  in  his  said  replication,  set  out  the  memorandum  of  agreement 
therein  mentioned,  alleged  to  have  been  in  writinff  and  to  haye  been  signed  by 
the  defendant :  that  the  plaintiff,  by  such  replication,  precluded  the  defendant 
from  submitting  the  sufficiency  of  the  said  memorandum  of  agreement  to  the 
opinion  of  the  Court,  and  attempted  *to  compel  the  defendant  to  refer  ^^^ 
as  well  the  sufficiency  of  the  memorandum  as  the  existence  thereof  to     I- 
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be  tried  by  the  oonntrj:  tbat  the  plaintiff  attempted  by  such  replioation  to  put 
in  iflsae  matter  of  law^  to  be  tried  by  the  country :  that  no  certain  and  suf- 
ficient iissae  oonld  be  taken  upon  it,  and  that  it  was  argumentatiTei  &c.  De- 
murrer to  the  replication  to  the  third  plea,  assigning  the  same  causes.  Joinder 
in  demuner. 

R,  V.  Bickardgf  in  support  of  the  demurrer.  The  agreement  should  haye 
been  set  out  on  the  record,  so  that  the  Court  might  be  able,  if  necessary,  to 
form  an  opinion  on  its  validity,  and  how  far  it  was  conformable  to  the  sta- 
tute of  frauds.  The  Court  of  Exchequer  intimated  a  strong  opinion  to  that 
effect  in  Lowe  v.  Bldred,  1  Cro.  &M.  289;  8.  C.  8  Tyrwh.  234.  [Pattbson, 
J.  referred  to  lilley  v.  Hewitt.(a)] 

Wtghtman,  contri,  cited  Lysaght  v.  Walker,  5  Bingh,  N.  S.  1,  (see  p.  25, 
Ac.,)  as  an  authority  in  point  for  the  plaintiff. 

R.  F.  Eichards  then  asked  leave  to  amend,  the  defendant  having  been  led  to 
demur  by  the  case  of  Lowe  v.  Eldred,  1  Cro.  &  M.  239 ;  S.  C.  8  Tyrwh.  234. 

Defendant  to  amend  on  payment  of  costs. 


^1]  *LOBD  againa  CBOSS.     Tueiday,  Nov.  11. 

Under  stat  4  A  5  W.  4,  e.  62,  8.  31,  where  a  jadgment  has  been  obtained  in  the  Court  of 
Common  Pleas,  Lancaster,  and  it  is  sworn  that  the  defendant  has  remoyed  his  person 
out  of  the  jurisdiction,  bnt  nothing  is  said  as  to  his  goods,  the  Court  of  E.  B.  will  grant 
ezecotion  against  the  person  only. 

Knowlbs  moved  for  a  mle  to  shew  cause  why  writs  of  execution  should  not 
issae  ftgunst  the  goods  and  person  of  the  defendant,  pursuant  to  stat.  4  &  5  W. 
4,  c.  62,  8.  81,(6)  judgment  haviuff  been  recovered  against  him  in  the  Court  of 
Common  Pleas  at  Lancaster,  and  ne  having  removed  his  person  out  of  the 
jmisdiction  of  that  court.  The  same  motion  had  been  made  before  Littledale, 
J.  in  the  Bail  Court,  but  as  the  affidavit  stated  only  that  the  defendant  had 
removed  his  person  (not  mentioning  his  goods  and  chattels),  the  learned  Judffe 
thought  that  sufficient  ground  was  not  laid  for  the  application,  more  especially 
u  there  was  in  Tidd's  Forms,  (Ch.  xvi.  s.  10  p.  153,  ed.  1828,)  a  precedent  of 
an  affidavit  to  ground  proceedings  under  stat.  33  Qt,  3,  c.  68,  s.  1,  which  stated 
both  that  the  defendant  was  not  bound  within  the  jurisdiction,  and  that  he  had 
•§21  ^^  goods  within  it  But  he  referred  the  case  to  the  full  Court. 
^  *Knowles  now  contended,  that  the  words  of  4  &  6  W.  4,  c.  62,  s.  31,  be- 
ing in  the  alternative  ("  shall  remove  his  person  or  goods'^)  it  was  sufficient  if 
the  affidavit  shewed  that  either  had  been  removed.  [Pattbson,  J.  If  the 
goods  are  not  removed  out  of  the  jurisdiction,  there  is  no  reason  that  thb 
Court  should  grant  execution  against  them.    If  the  goods  are  removed^  it  is 

(a)  11  Price,  494 ;  where  the  same  matters  were  pleaded  and  replied  as  in  the  present 
case,  and,  on  demurrer,  upon  the  ground  that  the  agreement  was  not  set  out,  the  pleas 
were  held  to  be  bflul  (before  the  new  rules  of  pleading,)  and  the  replication  good. 

(6)  4  4  5  W.  4,  c.  62,  ■.  31,  enacts,  "That  whenever  a  plaintiff  or  defendant  in  anj 
action  or  suit  in  which  judgment  shall  be  recovered  in  the  said  Court  of  Common  Pleas 
at  Lancaster  shall  remove  his  person  or  goods  or  chattels  from  or  out  of  the  jurisdiction 
of  the  said  Court  of  Common  Pleas  at  Lancaster,  it  shall  and  may  be  lawfiU  for  any  of 
the  superior  Courts  at  Westminster,  upon  a  certificate  from  the  prothonotarj  of  the  said 
Court  of  Common  Pleas  at  Lancaster,  or  his  deputy,  of  the  amount  of  final  judgment 
obtained  in  any  such  action,  to  issue  a  writer  writs  of  execution  thereupon  for  the  amount 
of  tnch  judgment,  and  the  costs  of  such  writ  or  writs  and  certificate,  to  the  sheriff  of  any 
county,  city,  liberty,  or  place,  against  the  person  or  persons  or  goods  of  the  party  or 
paitics  against  whom  such  final  judgment  shall  have  been  obtained,  in  such  manner  as 
npoB  jadgments  obtuned  in  any  of  Uie  said  Courts  at  Westminster." 
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roasonaj^le  that  tbifi  Court  should  graat  a  fi.  fa.  ^  or,  if  the  pezson  b  ramored, 
a  oapiaan 
The  ConaT(a).  granted  ^  rule  for  iasuiug  execution  against  the  person. 


BEABLB  offaintt  BARRETT.     Tue$dayy  Nov.ll. 

In,  BsaamvAU  for  Iweadi  of  am  agreement  to  keep  premiseB  m  repaic,  the  Court  wovild  not 
aJUow  defendant  to  paj  mon«j  into  Court  as  compensation,  under  stat  3  ^  4  Wb  4,  c 
42,  B.  21,  upon  pleas  of  payment  into  Court  and  of  tender. 

Tender  cannot  be  pleaded  to  a  count  for  unliquidated  damages  in  respect  of  sucli  iMeach 
of  agreement 

The  plaintiff  declared  in  assumpsit  on  a  memorandum  of  agreement  between 
landlord  and  tenant.  The  alleged  breaches  were,  not  keeping  and  yielcUng  up 
the  premises  in  good  repur ;  not  painting ;  and  not  leaving  the  fixtures  in  as 
good  plight  as  they  were  at  the  time  of  m&inff  the  agreement. 

O.  T.  White  moved  that  the  defendant  might  have  leave  to  pay  into  court 
&l.,  by  way  of  compensation  and  amends,  under  stat.  3  &  4  W.  4,  c.  42,  s. 
21,(5)  and  that  the  same  *might  be  received  into  Court  under  a  plea  of  ^^oo 
money  pud  in  (pursuant  to  £g.  Gen.  Hil.  4  W.  4,  (General  Rules  and  *- 
Regulations,  eect.  17,  5  B.  &  Ad.  vi.).  and  under  a  plea  of  tender  before  action 
brought.  [Pattxson,  J.  The  aistion  does  not  say  that  a  tender  may  be 
pleaded  in  a  case  like  this.  Is  there  any  instance  of  such  a  plea  to  an  action 
for  unliquidated  damages  ?]  A  plea  of  tender  is  allowed  to  a  count  on  a  quan- 
tum meruit.  It  was  so  settled  in  Johnson  v.  Lancaster,  1  Stra.  576,  (cited  to 
this  point  in  1  Wms.  Saund.  83  d,)  although  the  contrary  was  once  held  in 
Giles  V.  Hartis,  2  Salk.  622.(c)  If  tender  may  be  pleaded  to  a  quantum 
meruit,  there  is  no  reason  that  it  should  not  be  pleadable  in  other  oases  of  un- 
liquidated damages.  On  a  plea  of  tender,  as  on  a  plea  of  payment  into  court, 
numey  ia  brought  in }  the  defendant  here  prays  to  be  admitted  to  pay  in  the 
sane  sum  on  both.  [Lord  Dbnbcan,  0.  J«  The  payment  into  court  admits  a 
cause  of  action ;  a  plea  of  tender  denies  it.  Pati»son,  J.  No  judge  would 
give  TOii  leave  to  plead  both.  If  you  think  proper  to  risk  a  plea  of  tender,  you 
oan  00  so,  but  I  have  not  the  least  doubt  that  it  b  bad  in  this  case.] 

Lord  Djbnmak,  C.  J.  The  rule  cannot  be  granted.  It  does  not  follow^  be- 
eaase  you  plead  a  tender  to  a  *oount  on  a  quantum  meruit^  that  you  may  p^g^ 
alao  plead  it  to  any  count  for  unliquidated  damages.  ^ 

Fatteson,  J.{d)  concurred.  Rule  refused. 

(a)  Lord  Denman,  0.  J.,  Taunton,  Patteson,  and  ^Hlliama,  Js. 

(6)  3  ^  4  W.  4,  c  42,  B.  21,  enacts,  "that  it  shall  be  lawfol  for  the  defendant  inajl  per- 
lonal  actions,"  (with  certain  exceptions  not  material  here,)  "  by  leave  of  any  of  the  said 
inperior  courts,  where  snch  action  is  pending,  or  a  judge  of  any  of  the  said  superior 
courts,  to  paj  into  court  a  sum  of  money  by  way  of  compensation  or  amends,  in  such 
manner  and  under  such  regulations  as  to  the  payment  of  costs  and  the  form  of  plead- 
ing as  the  said  judges,  or  such  eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules 
or  orders  by  them  to  be  from  time  to  time  made,  order  and  direct" 

(e)  In  Johnson  v,  Lancaster  this  case  is  cited  from  Salkeld ;  and  it  is  said  to  hare  been 
lliere  decided  that  a  tender  is  pleadable  to  a  quantum  meruit ;  but  that  does  not  appear 
from  the  report  in  Salkeld ;  and  the  report  in  1  Lord  Raymond,  255,  states  a  contraiy  doc- 
trine to  have  been  laid  down  by  Holt,  0.  J.,  and  is  cited  accordingly  in  20  Tin.  Ab.  Ut. 
Itender  (8),  pi.  6.  The  point  is  not  expressly  mentioned  in  the  reports  of  the  same  case 
in  Garth.  413, 13  Mod.  152,Oomb.  443,  Holt,  556. 

(d)  Taunton  and  Williams,  Js.,  had  left  the  Court. 
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PEAESEy  Clerk  to  the  Trastees  under  an  Act  for  repairing  the  Boad  from 
ST.  LLOYD'S,  BEDFORD,  to  the  OLNEY  and  NEWFOBT  PAGNELL 
Tonipike  Boad  offaima  MOBBICE.     Tuesday,  Nov.  11. 

hj  ft  local  statate  prior  to  the  general  turnpike  act,  3  G.  4,  o.  126,  trastees  of  a  turnpike 
road  were  empowered  to  let  the  tolls  hj  writing  under  their  hands  and  seals  ;  the  rent 
to  he  made  payable  to  their  treasurer,  in  defkolt  of  which  evezy  such  lease  should  be 
*'  noli  aod  Toid  to  all  intents  and  purposes  whatsoever/' 

Held,  that  this  clause  was  still  imperatiye,  though  by  the  general  turnpike  act,  s.  66,  it 
is  easeted,  that  after  the  tolls  shall  have  been  let,  as  there  directed,  the  purchaser  shall 
"  enter  into  a  proper  agreement"  for  the  taking  thereof,  and  paying  the  rent,  "  under 
such  condition  and  in  such  manner"  as  the  trustees  shall  think  fit. 

Held,  fhrther,  Uiat  a  lease  making  the  rent  payable  to  UU  trwteei  or  ihm  treamrer,  was  not 
eonibnnabla  to  the  local  act. 

That  tha  words  "null  and  void"  in  that  act  were  not  to  be  construed  as  "  voidable,"  but 
that  the  lessee  or  his  surety  might  treat  the  lease  as  absolutely  void : 

And  that  the  lessee's  surety  might  take  advantage  of  the  above  defect,  in  an  action  brought 
against  him  by  the  trustees  for  non-payment  of  the  rent,  though  the  lessee  had  taken 
t^B  toUs  for  several  years  under  the  lease. 

Where  parties  to  an  indenture,  after  the  words  "  In  witness  whereof"  insert  a  special 
statement  of  the  execution  of  the  two  parts  of  such  deed  by  them  respectively,  Qusre, 
whether  that  is  a  recital  in  the  deed,  and  estops  a  party  proved  to  have  executed  from 
denying  the  execution  by  the  others  ? 

CoYKNANT,  against  defendant  as  surety,  fbr  arrears  of  rent  for  tolls.  Plea, 
non  est  fkctam.  At  the  trial  before  Tindal,  C.  J.  at  the  Bedford  summer 
ftB8ize&  1832,  the  plaintiff  had  a  verdict,  snbject  to  the  opinion  of  this  court  on 
the  following  case. 

By  Stat  ^  O.  8,  o.  czxiy.  (local  and  personal,  public)  for  repairing  the  road 
from  St.  Lloyd's  in  the  town  of  Bedford  to  the  turnpike  road  leading  from 
«gc-i  Olney  to  Newport  Pagnell  in  the  county  of  Buckingham,  trustees  *were 
-I  appointed  for  executing  the  act,  and  were  empowered  to  appoint  and 
elect  other  trustees,  having  certain  qualifications  as  to  property  (see  p.  98,  post) ; 
lad  to  appoint  a  clerk,  and  likewise  a  treasurer  who  was  to  give  security,  and 
tccount  on  oath,  if  required,  under  certain  penalties  :  the  trustees  were  also  en- 
abled to  sue  in  the  name  of  their  cleric  for  the  time  being.  They  were  further 
empowered  to  erect  turnpikes  and  toll-houses,  and  take  certain  tolls  thereat,  and 
the  turnpikes,  toll-houses  and  tolls  were  vested  in  them. 

By  sect.  28,  it  was  enacted,  that  it  should  be  lawfnl  for  the  trustees  at  any 
meeting,  upon  certain  notice  to  be  given  from  time  to  time  by  writing  under  their 
hands  and  seals,  to  let  to  farm  the  tolls  to  be  collected  by  virtue  of  the  said  act, 
to  any  person  or  persons  who  would  be  willing  to  take  or  farm  the  same,  upon 
public  bidding,  to  the  highest  bidder,  at  and  for  the  largest  yearly  sum  thai 
ooold  be  reasonably  got  for  the  same,  provided  that  the  leases,  contracts,  ot 
agreements  for  the  same  were  in  writing,  and  duly  executed  by  the  person,  er 
persons  taking  or  farming  such  tolls,  and  also  by  the  said  trustees ;  but  the 
same  should  not  be  let  for  more  than  three  years  at  any  one  time,  and  the  zent 
which  should  be  agreed  to  be  paid  for  the  said  tolls  should  be  made  payable, 
and  should  be  paid,  to  the  treasurer  of  the  said  trustees,  so  as  that  one  monthlj 
pyment  of  such  rent  should  always  be  in  advance,  or  sufficient  security  should 
be  eiven  for  the  payment  of  such  rent  to  the  satisfaction  of  the  said  trustees,  or, 
in  defimlt  thereof,  every  such  lease,  contract  or  agreement  should  be  wuU  and 
void  lo  aU  tntentt  and  purposes  whatsoever, 

Mgl  At  the  trial,  the  plaintiff  Tthe  clerk  to  the  trustees)  *put  in  the  ooun- 
^  terpart  of  an  indenture,  datea  Mav  2, 1828,  made  between  the  chairman 
and  several  persons  therein  named,  as,  and  being,  the  majority  of  the  trustees  un- 
der the  above  aet,  present  at  a  meeting  for  that  purpose  duly  convened,  of  the  first 
part,  Biiabeth  Baches  of  the  second  part,  and  Gfeorge  Morrice  and  John  Morrioe 
(the  defendttit)  of  the  third  part;  reciting,  that  at  a  meeting  of  thd  trustees  of 
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the  said  turnpike  roads,  held  at,  &c.,  on,  &c  ,  by  public  notice  and  adTertisemeut 
duly  given  for  the  purpose  of  letting  to  farm  the  tolls  of  the  several  gates 
erected  on  the  same  road,  in  a  manner  directed  by  an  act  passed  in  the  third 
year  of  his  then  majesty  King  Georee  the  Fourth  (3  G.  4,  c.  126,  s.  55,)  the 
said  Elizabeth  Riches,  by  her  agent,  became  the  hishest  or  last  bidder  for  the 
tolls  intended  to  be  thereby  let  to  farm  (being  the  t^ls  payable  at  certain  turn- 
pike gates  therein  mentioned)  at  the  yearly  rent  of  180/.,  and  was  accordingly 
declared  the  farmer  or  renter  thereof  for  the  term  of  three  years  from  the  1  st 
day  of  July  then  next :  and  that  the  said  George  Morrice  and  John  Morrice 
had,  at  the  request  of  E.  R.,  and  in  order  to  satisfy  the  conditions  of  letting 
the  said  tolls,  agreed  to  become  parties  to  the  said  indenture,  and  to  enter  into 
the  covenants  therein-after  contained,  as  sureties  with  the  said  E.  R.  for  pay- 
ment of  the  said  yearly  rent,  and  for  such  other  purposes  as  were  thereinafter 
expressed :  and  it  was  witnessed,  that  in  consideration  of  the  rent  after  reserved, 
and  of  the  covenants  after  mentioned  on  behalf  of  E.  R.  and  her  sureties,  the 
said  trustees,  parties  to  the  said  indenture,  in  pursuance  and  exercise  of  the 
power  and  authority  given  them  by  the  said  acts  or  any  of  them,  &c.,  demised 
to  E.  R.,  her  ^executors,  &c.,  certain  toll-houses,  toll-gates,  toUs  and     ^^^ 
premises  in  the  indenture  specified,  habendum  from  the  1st  of  July,     ■- 
1828,  for  three  years,  yielding  and  paying  therefore  "  unto  the  trustees  of  the 
taid  road  /or  the  time  beingy  or  to  Oieir  treasurer  at  his  dwelling-house,"  the 
yearly  rent  of  180/.  by  certain  monthly  payments  specified  in  the  indenture. 
And  the  said  E.  R.  and  the  said  sureties  did  thereby  for  themselves,  jointly 
and  severally,  and  for  their  respective  heirs,  executors,  &c.,  covenant,  promise, 
and  agree  to  and  with  the  trustees  of  the  said  road  for  the  time  being,  and  that 
the  said  E.  R.,  her  executors,  &c.  '^  should  and  would  well  and  truly  pay  or  cause 
to  be  paid  unto  the  trustees  of  the  said  road^  or  their  treasurer  for  the  time  being 
as  aforesaid,"  the  said  yearly  rent,  on  the  days  and  in  the  manner  thereinbefore 
mentioned.    The  indenture  concluded  as  follows :  ^'  In  witness  whereof  to  one 
part  of  these  presents,  intended  to  remain  in  the  hands  of  the  said  Elizabeth 
biches,  the  said  trustees,  parties  hereto,  have  set  their  hands  and  seals,  and  to 
the  other  part  thereof,  intended  to  remain  in  the  hands  of  the  said  trustees,  the 
said  Elizabeth  Riches,  George  Morrice,  and  John  Morrice  have  set  their  bands 
and  seals,  the  day  and  year  first  above  written." 

The  counterpart  produced  was  executed  by  Elizabeth  Riches  and  the  defend- 
ant, but  not  by  any  of  the  trustees,  or  by  the  clerk  or  treasurer;  and  no  inden- 
.  ture  was  produced  executed  by  any  of  the  trustees,  or  by  the  clerk  or  treasurer. 

The  question  stated  for  the  opinion  of  the  court  was,  whether  the  action  was 
maintainable ;  first,  the  indenture  produced  not  having  been  executed  by  the 
trustees,  or  by  the  clerk  or  treasurer;  and,  secondly,  the  rent  ^reserved  p^^o 
being  made  payable  to  the  trustees  or  t3  their  treasurer,  and  not  to  the  "- 
treasurer  only.  If  the  court  should  be  of  opinion  that  the  indenture  was  there- 
fore null  and  void,  or  that  the  plaintiff  was  thereby  precluded  from  maintaining 
the  action,  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered ;  otherwise  the 
verdict  to  stand. 

Gunning,  for  the  plaintiff.  As  to  the  first  objection;  the  defendant  cannot 
now  insist  upon  the  deed  not  having  been  executed  by  the  trustees,  clerk,  or 
treasurer,  since  that  is  admitted  by  recital  in  the  deed  itself,  subscribed  by  the 
defendant:— << In  witness  whereof,  to  one  part  of  these  presents,  intended  to 
remain  in  the  hands  of  the  said  Elizabeth  Riches,  the  said  trustees,  parties 
.  hereto,  have  set  their  hands  and  seals."  Burleigh  v,  Stibbs,  5  T.  R.  465,  and 
Nash  v.  Turner,  1  Esp.  218,  shew  that  this  is  conclusive.  [Taunton,  J.  The 
words  here  do  not  shew  that  the  execution  had  taken  place.  "  In  witness,"  &c., 
must  always  be  put  in  before  the  parties  have  actually  affixed  their  hands  and 
seals.]  This  objection  might  have  been  taken,  but  was  not,  in  the  former  case 
of  Pearse  v.  Morrice,  3  B.  &  Ad.  896.  As  to  the  other  objection,  the  defend- 
ant here  stands  in  the  same  situation  as  iUches,  the  tenant  of  Uie  tolls,  and 
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cannot,  therefore,  deny  that  the  landlord  had  authority  to  demise.  [Lord  Den- 
man,  G.  J.  Then  what  is  the  use  of  this  clause  in  such  case  f  Taunton,  J. 
He  does  not  say  that  the  landlord  had  not  power  to  demise,  but  that  he  has 
not  demised  as  the  statute  directs.]  But,  further,  the  act  is  sufficiently  com- 
^AQ^  plied  with  by  the  reservation  of  rent  in  this  deed.  *Sect.  28.  requires  that 
•I  the  rent  shaU  be  "made  payable  to  the  treasurer  to  the  said  trustees." 
Here  it  is  made  payable  to  him.  It  is  not  said  in  the  act  that  the  rent  shall 
be  payable  to  him  only. 

But,  supposing  this  objection  to  be  well  munded,  the  deed,  at  all  events,  is 
only  voidable,  and  ought  not  to  be  avoided  now,  when  the  defendant,  by  him- 
seli  or  Ids  principal,  has  taken  a  benefit  under  it  for  several  years.  In  Rex  v. 
St.  Nicholas  in  Ipswich,  Burr.  8.  C.  91,  (S.  G.  2  Stra.  1066;  Ga.  temp.  Hard. 
323,)  an  indenture  binding  an  apprentice  for  less  than  seven  years,  contrary  to 
stal.  5  Elii.  0.  4,  s.  26,  was  held  to  be  voidable  only,  though  sect.  41,  declares 
that  all  indentures  otherwise  to  be  made  than  is  by  that  statute  limited,  &o., 
'^  shall  be  clearly  void  in  the  law,  to  all  intents  and  purposes."  [Taunton,  J. 
Lord  Hardwicke  there.  Burr.  8.  C.  p.  95,  (Ga.  temp.  Hard.  p.  824,)  when  he 
says  that  the  indenture  is  '^  voidable  only,''  adds,  "  at  the  election  of  the  par- 
ties, if  they  think  fit  to  take  advantage  of  it."  Here  one  party  does  so  think 
fit.]  In  Bex  v.  Woolstanton,  1  Bott,  545,  pi.  707,  6th  edit.,  where  a  parish 
apprentice  was  bound  for  an  indefinite  time,  the  court  said  that  the  statute  (48 
Elis.  c.  2,  s.  5,)  where  it  speaks  of  binding  such  apprentices  till  the  age  of 
twenty-four,  is  only  directory,  ''but  if  it  were  compulsory,  the  indenture  would, 
for  want  of  this,  be  only  voidable."  In  Rex  v.  Lvered,  Gald.  26,  the  decision 
on  5  Eliz.  e.  4,  s.  26,  was  similar  to  that  in  Bex  v.  St.  Nicholas  in  Ipswich, 
Borr.  8.  G.  91;  8.  G.  2  Stra.  1066;  Ga.  temp.  Hard.  828.  [Taunton,  J.  In 
many  of  these  cases  the  principle  acted  upon,  I  think  most  erroneously,  was, 
^g^^  that  the  court  would  do  all  they  could  to  support  the  settlement;  and  it 
•"  was  thought  *hard  that  a  party  should  lose  his  settlement  through  a  mis- 
take in  an  instrument  not  drawn  by  him.  See  Rex  v,  St.  Petrox,  Burr.  S.  G. 
250.  These  decisions  shew  the  inconvenience  of  proceeding  on  considerations 
of  hardship,  and  not  on  considerations  of  law.]  Rex  v.  Evered,  Gald.  26,  does 
not  fiill  within  that  observation;  nor  does  Gray  v,  Gookson,  16  East,  18,  which 
also  recognises  the  principle,  that  an  indenture  contrary  to  the  statute,  5  Eliz. 
e.  4,  is  voidable  only.  Supposing,  however,  that  the  present  deed  is  void  under 
the  local  act,  it  is  a  good  lease  under  the  general  turnpike  act,  3  G.  4,  c.  126, 
sects.  55,  56,  which  enable  trustees  to  let  their  tolls,  and  do  not  prescribe  any 
reservation  of  rent  to  the  treasurer.  The  fourth  section  of  that  statute  contains 
words  sufficient  to  extend  the  provisions  of  sects.  55,  56,  to  proceedings  in  exo- 
cotion  of  the  local  act,  54  G.  3,  c.  cxxiv. ;  and  sect.  55  of  the  general  act  is,  in 
&et,  referred  to  by  the  recital  of  the  indenture  in  question. 

Kdfyy  oontri.  As  to  the  first  objection,  there  is  no  proof  here  of  any  execu- 
tion by  the  trustees,  and  such  execution  is  expressly  required  by  the  local  act. 
The  plaintiff  has  neither  produced,  nor  given  notice  to  produce,  the  counterpart 
which  the  trustees  are  said  to  have  signed.  If,  indeed,  it  could  justly  be 
said  that  the  execution  by  them  was  admitted  by  a  recital  in  the  deed,  as  the 
&ct8  relied  upon  by  the  plaintiffs  in  Burleigh  v.  Stibbs,  5  T.  R.,  465,  and 
Nash  V.  Turner,  1  £sp.  218,  were  admitted  upon  the  deeds  there  produced,  the 
defendant  could  not  insist  upon  the  point  now  taken.  But  the  words  relied 
^11  npon,  *coming  after,  *'  In  witness  whereof,"  &c.,  have  not  the  effect  of 
-»  a  recital.  In  Gom.  Dig.  Fait,  (E.  2.)  it  is  said,  "  So,  a  thing  wrote 
after  in  cujns  rei  testimonium  is  no  part  of  the  deed,  tho'  it  was  wrote  before 
the  sealing  and  delivery  of  the  deed,  2  Roll.  23,  1.  20 ;"  and  the  other  authori- 
ties eited  under  the  same  head  are  consistent  with  this,  except  that  one  contrary 
decision,  Moore  8,  (pi.  5.)(a),  is  referred  to.    Even  if  this  were  a  recital,  it 

(«)  The  mling,  as  stated  in  Moore,  is,  that  that  which  it  written  in  a  deed  after  in  cigas, 
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would  be  hard  that  such  words,  unsupported  by  other  proof,  should  conclude 
the  first  party  who  executed,  when  perhaps  the  other  never  did  execute.  The 
plaintiff  should  have  given  notice  to  produce  the  counterpart,  and  thereby 
enabled  himself  to  offer  secondary  evidence  if  it  were  withheld.  The  former 
decision  in  Pearse  v,  Morrice,  3  B.  &  Ad.  396,  went  upon  a  different  point ; 
this  was  not  raised.  [Patteson,  J.  The  question  there  was  treated  bs  one 
merely  between  landlord  and  tenant.]  As  to  the  second  point,  the  alternative 
contended  for  would  be  contrary  to  the  intention  of  the  whole  act,  54  O.  3,  c. 
czziv.  The  trustees  are  numerous,  and  it  might  be  important  that  some  of 
them,  at  least,  should  not  receive  these  rents  unless  under  proper  responsibi- 
lity. If  the  rent  were  made  payable  to  the  trustees  generally,  any  of  them 
might  receive,  and  give  a  valid  discharge  for  it,  and  there  is  no  remedy  at  law 
in  case  of  embezzlement.  On  the  other  hand  the  treasurer,  by  sects.  11  and  12 
of  the  local  act,  gives  security,  and  is  liable  to  account  on  oath.  In  the  oases 
referred  to,  under  the  statute  5  Eliz.  o.  4,  *the  clause  making  the  inden-  t^qo 
tare  void  was  obviously  introduced  for  the  benefit  of  one  only  of  the  ^ 
parties,  viz.,  the  apprentice ;  and  it  might  be  considered  that  the  maxim,  qui- 
libet  potest  renunciare  juri  prose  introducto,  was  applicable  under  such  circum- 
stances. So  where  an  ordinary  lease  contains  a  clause  avoiding  it  in  case  of 
certain  misconduct  of  the  lessee,  the  landlord  need  not  take  advantage  of  the 
forfeiture  to  annul  the  lease ;  still  less  can  the  wrong-doer  avail  himself  of  it 
against  the  wish  of  the  landlord.  The  clause  as  to  rent,  in  this  indenture,  is 
for  the  protection  of  both  parties ;  the  case  therefore  is  not  that  of  an  instru- 
ment to  be  void  or  valid  at  the  election  of  one  party  or  the  other.  Bat  when 
the  Court  decided  as  they  did  in  Bex  v.  St.  Nicholas  in  Ipswich,  Burr.  8.  C. 
91,  (S.  C.  2  Stra.  1066;  Ca.  temp.  Hard.  323,)  they  determined  against  the 
letter  of  the  statute,  and,  in  effect,  assumed  the  power  of  repealing  it.  The 
cases  which  have  followed  that  decision  have  been  founded  on  error,  and  the 
Court  will  not  now  commence  a  new  class  of  cases  on  the  same  mistaken  prin- 
ciple, especially  in  a  matter  which  concerns  the  public.  [Lord  Denman,  C.  J. 
It  is  suggested,  on  the  other  side,  that  you  are  too  late  now  in  attempting  to 
take  advantage  of  the  defect  relied  upon.]  This  is  the  case  of  a  surety,  now 
called  upon  for  the  first  time;  he  is  not  too  late.  As  to  the  general  act,  8  O. 
4,  c.  126,  that  only  affects  former  acts  in  so  far  as  it  directs  any  thing  incon- 
sistent with  their  provisions ;  (see  Rex  v.  The  Trustees  of  the  mrthleach  and 
Witney  Roads,  5  B.  &  Ad.  978 ;)  but  s.  55,  merely  provides  that  the  last  bidder 
for  the  tolls  shall  *^  enter  into  a  proper  agreement  for  the  taking  thereof,  and 
paying  the  money  at  the  times  specified  in  such  notice''  (as  before  directed,) 
*<<  with  such  surety  or  sureties  for  payment  thereof,  and  under  such  rmo 
conditions  and  in  such  manner  as  the  said  trustees  or  commissioners  ■- 
shall  think  fit."  It  therefore  leaves  the  provision  of  the  local  act,  as  to  the 
reservation  of  rent,  untouched. 

Gunning,  in  reply.  The  placitum  cited  in  Com.  Dig.  Fait.  TE.  2),  from  2 
Roll.  Abr.  Faits,  23, 1.  20,  is  expressly  contradicted  by  that  in  Moore  8,  cited 
in  Com.  Dig.  same  title.  In  Sheppard's  Touchstone,  o.  4,  p.  52,  the  In  cufus 
ret  testimonium  is  reckoned  among  the  \'  formal  or  orderly  parts"  of  a  deed, 
"  which  make  up  the  whole,  of  which  the  law  doth  take  special  notice."  And 
whatever  might  be  the  case  as  to  an  ordinary  clause  of  this  kind,  that  in  ques- 
tion is  specially  worded,  stating  that  ^'  to  one  part  of  these  presents,  intended 
to  remain  in  the  hands  of  the  said  Elizabeth  Riches,  the  said  trustees,  pvties 
hereto,  have  set  their  hands  and  seals,  and  to  the  other  part  thereof,  intended 
to  remain  in  the  hands  of  the  said  trustees,  the  said  Elizabeth  Biches,  George 

kc.j  shall  be  parcel  of  the  deed.  In  Bendloe,  1,  pi.  2,  which  appears  to  be  the  same  deciBion. 
the  words  are,  that  if  any  covenant^  or  eonditionf  or  proviiOf  be  Wfitten  after  the  conclusion  of 
the  indenture  or,  A;c.,  sc  the  in  c^jus,  A;c.,it  shall  be  acceptea  as  parcel,  kc»  And  2  Bep. 
70  b.  is  referred  to  in  the  margin. 
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Morrioe,  and  Jobn  ttorrioe  hare  Bet  their  hands  and  Beak,  the  day  and  year/' 
Ao.  That  is  a  kind  of  statement  not  commonly  inserted  in  snch  clauses^  and 
(whether  eaUed  a  recital  or  not)  must  be  taken  as  an  allcffation  b^  the  parties, 
under  their  hands  and  seals,  of  the  &cts  therein  mentioned ;  Bnrleigh  t;.  Btibhs, 
5  T.  R?  465,  is,  therefore  applicable.  As  to  the  supposed  risk  from  the  rentft 
passing  throogh  the  tnxstees'  hands,  no  penon  is  permitted  by  the  local  act 
(sect.  4)  to  officiate  as  a  trustee,  unless  possessed  of  the  rents  and  profits  of 
knds^  tenements,  or  hereditoments  of  the  clear  yearly  value  of  40^.,  or  Jbavin^ 
1^41  one  *6f  the  other  eqmvalent  qualifications  there  pointed  otit.  It  is  said 
^  that  in  ^e  cases  of  apprenticeship  it  was  for  the  interest  of  the  appreli- 
tiee  to  waiTe  the  in^mtidity  of  the  indenture ;  but  that  was  not  io  in  Bex  t;. 
£fs»ed,  Oald.  26,  or  Gray  y.  Obokson,  16  Etet,  18. 

Lord  Dbkhak,  C.  J.  With  respect  to  the  first  pointy  it  is  nnfbrtum^  that 
the  pklntiff  did  not  give  notice  to  the  defendant  to  iM*oduce  the  part  of  the  in- 
dentate  sud  to  have  been  execttted  by  the  trustees ;  but  notae  of  the  Ooiirt  think 
that  the  case  turns  up<yn  that.  It  may  be  a  question  whether  the  ckuse  reciting 
the  execution  would  not  be  an  estoppel  to  the  part^  wishing  to  contend  thu 
aaoh  execution  did  not  take  place.  The  other  objection,  however,  is  important. 
The  reservation  of  irent,  and  covenant  for  payment  of  it,  are  "to  the  trustees  of 
their  tfessurer.''  t  think  that  it  should  have  been  to  the  treasurer  exclusively, 
tad  not  to  him  or  to  some  one  else,  who  (according  to  the  argument)  might 
even  be  a  stranger,  or  at  any  rate  a  person  not  easily  to  be  found,  or  insolvent. 
l*hen  the  question  is  as  to  the  effect  of  the  words  ''null  and  void.''  It  is  extra- 
cndinary  that  there  should  be  cases  in  which  it  has  been  held  that  those  wordu 
should  not  have  their  usual  meaning;  but  the  word  <' void''  has  certainly  been 
construed  ''voidable''  in  some  instances,  where  the  proviso  was  introduced  in 
fiTosr  of  the  party  who  did  not  Wish  to  avoid  the  instrument,  or  where  the 
psrty  in  whose  favour  it  was  could  not  take  advantage  of  it  without  acting 
tgainst  public  poticy.  Here  public  policy  is  in  favour  of  the  stipulation  that 
tt^  deed  shall  not  be  enforced  if  the  rent  be  made  payable  to  the  treasurer 
^^1  *or  to  other  persons,  or  in  any  other  way  than  as  the  statute  provides. 
*'  Tlien  it  is  said  that  the  lease  may  be  considered  as  one  executed  pursuant 
to  the  general  act,  8  O.  4,  c.  126 ;  but  I  do  not  understand  that  that  statute 
was  intended  to  repeal  any  restrictions  contained  in  fbrmer  acts;  the  meaning 
of  the  clauses  in  that  act  which  have  been  referred  to  is,  that  trustees  shall  enter 
into  agreements  under  such  conditions  as  they  think  fit,  consistently  with  the 
powers  given  and  duties  prescribed  by  Ibrmer  statutes.  The  provision  of  the 
local  act  is,  therefore,  in  rail  force,  and  consequently  the  indenture  is  void.  It 
u  said  that  the  defendant  is  no  longer  in  time  for  tiiking  advantage  of  the  pre- 
sent objectiafn;  but  it  appears  to  me  that  there  is  nothing  to  bind  a  surety  bk 
this  respect;  nor  do  I  see,  if  the  lease  is  Void,  why  any  party  who  would  have 
been  bound  by  it  if  valid,  may  not  take  advantage  of  its  invalidity  at  any  time. 

TAUKTOif ,  J.  It  is  contended  that  the  words  referred  to  by  Mr.  Gunning 
as  a  recital,  are  binding  on  the  defendant  as  to  the  execution ;  though  it  is  to  be 
remembered  that  he  is  a  surety,  and  therefore  entitled  to  insist  upon  strict  proof. 
Od  the  other  hand.  Com.  Big.  Fait  (E.  2),  has  been  cited,  as  showing  that  the 
words  do  not  conclude  him.  I  only  wish  not  to  be  conndered  as  acceding  to 
the  doeteine  laid  down  on  behalf  of  the  plaintiff,  because  I  am  at  present  most 
strongly  inelined  to  Uiink,  that  words  coming  after  "  in  cujus  ret  testimonium/' 
ire  not  part  of  the  deed,  and  do  not  estop  the  party  subscribing  them.  I  do 
sot  however  wish  to  be  bound  by  that  opinion,  but  only  intimate  it  in  the  way 
ma-x  ef  protestation.  On  the  other  *point,  as  to  the  reservation  of  rent,  I  have 
^  no  doubt  whatever.  There  may  be  many  reasons  why  it  should  be  desi- 
rable to  make  the  rent  payable  to  the  treasurer  only.  But,  looking  to  the  words 
of  the  act,  if  they  are  not  obligatory,  I  cannot  conceive  to  myself  any  words 
which  can  have  a  prohibitory  f)roe.  The  distinction  between  directory  and 
impen^Te  statutes  his  been  long  Imown;  an  early  instance  in  which  it  wa« 
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taken,  is  the  case  of  Strange  (Rex  v.  Sparrow,  2  Stra.  1123),  as  to  the  time  of 
choosing  overseers.  I  understand  the  distinction  to  be,  that  a  chiuse  is  direc- 
tory where  the  proYisions  contain  mere  matter  of  direction  and  nothing  more ; 
bat  not  so  where  thej  are  followed  by  such  words  as  are  used  here,  viz.  that 
anything  done  contrary  to  such  provisions  shall  be  null  and  void  to  all  in- 
tents. These  words  give  a  direct,  positive,  and  absolute  prohibition,  which 
cannot  be  dispensed  with  by  the  construction  here  contended  for.  In  Rex 
V.  Oravesend,  3  B.  &  Ad.  240,  the  ground  upon  which  Lord  Tenterden  dis- 
tinguished that  case  from  Bex  t^.  St.  Nicholas  in  Ipswich,  Burr.  S.  G.  91, 
(S.  C.  2  Stra.  1066^  Ca.  temp.  Hard.  323,)  was,  that  in  the  latter  case  the  words 
of  the  section  relied  upon  were  not  negative  or  prohibitory,  but  permissive  only ; 
whereas,  in  Rex  v,  Gravesend,  the  statute  (10  Ot,  2,  c.  31,  s.  6)  contained  a 
direct  prohibition.  By  the  statute  now  in  question,  the  trustees,  in  granting 
leases,  act  under  a  power;  the  terms  of  the  power  must  be  complied  with,  as  in 
other  more  familiar  instances ;  and  when  it  is  expressly  enacted  that  if  this  be 
not  done  the  contract  shall  be  void,  I  cannot  fashion  a  doubt  in  my  own  mind 
upon  the  subject.  It  is  said  that  the  defendant  is  too  late  in  taking  this  objec- 
tion, but  it  is  not  explained  how  he  is  '^'so,  and  we  are  not  told  when  the  ^^^ 
action  was  commenced ;  it  may  have  been  during  the  term  of  three  years  ^ 
for  which  the  lease  was  granted.  The  defendant's  counsel  has  also  suggested 
that  this  may  be  a  good  lease  under  the  general  turnpike  act,  8  G-.  4,  c.  126. 
It  is  true  that  the  intention  of  the  legislature,  as  it  appears  from  the  preamble 
to  sect.  4,  was  to  establish  one  uniform  code  of  laws  for  the  management  and 
maintenance  of  turnpike  roads  throughout  the  kingdom  (an  expectation  in  which 
the  legislature  was  somewhat  disappointed,  since  in  the  next  session  it  became  ne- 
cessary to  pass  a  new  statute,  containing  a  great  number  of  clauses,  to  amend  the 
former);  but  I  do  not  see  how  the  uniformity  contemplated  in  the  statute  is 
disturbed  h^  pving  this  local  act  its  proper  operation.  If,  indeed,  the  general 
act  had  contamed  provisions  directly  repugnant  to  those  of  54  G-.  3,  c.  cxxiv., 
I  should  have  said  that  this  act  must  yield;  but,  upon  comparing  the  clauses, 
that  does  not  appear  to  be  the  case.  The  direction  in  sect.  65,  that  the  highest 
bidder  shall  enter  into  **  a  proper  agreement"  for  the  taking  of  the  tolls,  must 
be  construed  with  reference  to  the  clause  on  that  subject  in  the  local  act ;  it 
does  not  repeal  that  act,  nor  give  the  trustees  an  arbitrary  power  of  dispensing 
with  its  provisions.  I  am  therefore  of  opinion  that  this  lease  is  void,  in  conse- 
quence of  the  rent  not  being  properly  reserved. 

Patteson,  J,  I  am  of  the  same  opinion,  upon  the  second  ground  of  objec- 
tion. The  meaning  of  the  clause  as  to  the  reservation  and  payment  of  rent  is^ 
to  prohibit  its  being  paid  to  any  one  but  the  treasurer;  and  there  is  good  rea- 
son for  this,  because  otherwise  a  lessee  might  '^'at  any  time  say  that  he  r^^g 
had  paid  the  rent  to  a  trustee,  although  such  trustee  might  never  have  '- 
brought  it  to  the  trust  account  1  have  not  the  least  doubt  as  to  the  significa- 
tion of  the  words  in  sect.  28,  of  the  local  act,  which  declare  that  if  the  trustees, 
in  making  their  lease,  do  not  have  it  properly  drawn,  it  shall  be  null  and  void. 
As  to  the  cases  in  which  "  void"  has  oeen  ocmstrued  as  ^<  voidable,"  it  is  suffi- 
cient to  say  that  none  have  occurred  upon  an  act  of  this  description ;  and  in 
Rex  V.  HipsweU,  8  B.  &.  C.  466,  and  Rex  v.  Gravesend,  3  B.  &  Ad.  240,  the 
Oourt  has  refused  to  carry  that  mode  of  construction  farther,  and  has  given  the 
words  **  null  and  void"  their  full  effect.  As  to  the  general  turnpike  act,  I  can 
find  nothing  there  inconsistent  with  sect.  28,  of  the  local  act,  and  cannot  think 
that  the  legislature  intended  to  repeal  that  section.  Upon  the  first  objection 
submitted  to  the  Court,  I  do  not  decide.  I  am  by  no  means  prepared  to  say 
that,  if  I  were  obliged  to  give  a  decision  on  that  point,  it  would  not  be  for  the 
defendant. 

Williams,  J.  I  think  the  defendant  is  entitled  to  succeed  upon  the  second 
objection.  The  twentv-eighth  section  of  this  act  is  not  merely  directtwj, 
like  the  clause  (s.   1.)  of  43  £lix.   c.  2,  respecting    the  nomination  of 
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oveneen,  which  oontainB  no  prohibitory  words:  here  it  is  expressly 
Bsid  that  contracts  not  according  to  the  act  shall  be  null  and  void.  With  res- 
pect to  the  general  tnmpike  act,  a  more  than  sufficient  answer  has  been  given 
Dy  the  rest  ^  the  Coort.  The  fifty-fifth  section  directs  that  the  last  bidder  shall 
enter  into  ''  a  proper  agreement ;"  the  preceding  directions,  which  are  some- 
^gi  what  fanciful  *and  laborious,  are  mainly  designed  to  regulate  the 
-I  puttins  up  of  the  tolls  to  auction.  It  is  said  that  the  words  "  void  to 
tU  intents  and  purposes/'  have  been  held  before  to  mean  "  Toidable'^  only.  No 
instance  has  been  given  except  in  settlement  cases,  and  in  those  I  do  not  know 
why  the  obtaining  of  a  settlement  should  not  have  been  held  to  be  an  '^  intent 
and  porpose*'  within  the  meaning  of  the  enactments  then  in  (question.  But, 
without  determining  that,  it  is  sufficient  to  say,  that  those  decisions  afford  no 
good  reason  for  adopting  the  construction  suggested  in  the  present  case. 

Nonsuit  to  be  entered.(a) 


The  KING  againtt    The  Inhabitants  of    the  YiU  of   ST.    GREGORT. 

Wednesday^  Nov.  12 

A  local  statute  enacted,  that  certain  guardians  of  the  poor  should  have  power  to  bind 
efiildren  apprentices,  *'  provided  such  children  be  not  bonnd  for  a  longer  term  than 
until  they  shall  have  attained  the  respective  ages  following ;"  viz.  a  boy  the  age  of 
twentj-two,  and  a  girl  that  of  twen^ : 

Hdd,  that  an  indenture  binding  a  boy  for  a  longer  term  than  that  allowed  by  the  act  was 
not  absolutely  void,  but  only  voidable. 

On  appeal  against  an  order  of  two  justices  for  removing  Gkorse  Dalton,  his 
wife  and  child,  from  the  vill  of  Saint  Gregory,  in  the  county  of  Kent,  to  the 
parnh  of  Gillineham,  in  the  same  county,  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Oonrt  on  the  following  case : — 
^  By  a  local  public  act,  1  G.  2,  st.  2,  o.  20.,  "  for  erecting  a  workhouse  in  the 
dty  of  CMiterbury;.  for  employing  and  maintaining  the  poor  there,"  &c.,  it  is 
enacted  that  it  shall  be  lawnil  for  the  corporation  of  the  guardians  of  the  poor 
ti  the  city  of  Canterbury,  constituted  by  that  statute,  "  to  set  on  work,  until 
the  age  of  fifteen  years,  any  poor  child  or  children  of  the  said  city  or  parishes," 
*I001  *0^^^^°  ^^®  ^^^  ^^^y)  "  ^^^  ^^^^^  ^f  ^^  whose  &ther,  mother,  or  such 
^  other  relation  who  by  law  are  obliged  to  maintain  such  child  or  children, 
are  or  shall  1>e  charseable  to  any  of  the  parishes  in  this  act  mentioned ;  and 
after  such  child  or  children  have  attained  their  age  of  fifteen  years  or  sooner, 
the  said  corporation,  by  indenture  under  their  common  seal,  have  hereby  power 
to  bind  and  put  forth  such  child  or  children  apprentices,  to  any  honest  person 
or  persons  within  the  kingdom  of  England,  who  are  willing  to  take  such  child 
or  children,  for  any  num&r  of  years  the  said  corporation  shall  think  fit ;  pro- 
vided such  cbild  or  children  be  not  bound  for  a  longer  term  than  until  he,  she, 
or  they  shall  have  attained  the  respective  ages  following ;  that  is  to  say,  a  boy 
the  age  of  two4ind-twenty-year8,  and  a  girl  the  age  of  twenty  years." 

The  pauper,  Gborffe  Dalton,  was,  after  he  had  attained  the  age  of  fifteen 
jean  (being  a  poor  boy  in  the  workhouse  of  the  said  city  of  Canterbury,  and 

Stble  to  one  of  the  parishes  in  the  said  act  mentioned,)  bound  by  the 
tns,  in  pursuance  of  the  said  act,  to  Edward  Barber,  of  the  parish  of 
ham  aforesaid,  oordwainer,  under  an  indenture  made  Qctober,  5tn,  1827, 
between  the  said  guardians  of  the  one  part  and  the  said  Edward  Barber  of  the 
other  part,  to  serve  from  the  day  of  the  date  thereof,  for,  and  during,  and  unto 
the  fml  end  and  term  of  seven  years  from  thence  next  ensuing,  and  folly  to  be 
complete  and  ended. 
Ine  Court  of  Qnarter  Sessions  held  that  the  pauper  haying  been  bound  for  a 

(a)  See  the  next  case. 
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longer  term  than  after  be  should  have  attained  the  age  of  twenty-two  years^  the 
indentures  were  void  by  the  statute^  and  that  servioe  and  residence  under  Uiem 
conferred  no  settlement 

*  Walsh  and  Eqttnaste,  in  support  of  the  order  of  sessions.  The  inden-  r^Q| 
tures  were  absolutely  void,  being  contrary  to  the  proviso  of  the  clause  in  ^ 
1  Q.  %  0.  20,  by  which  the  guardians  are  enabled  to  bind.  The  object  of  this 
act  was,  to  give  the  same  power  to  the  guardians,  subject  to  the  proviso  in  qnes- 
tion,  as  churchwardens  and  overseers  have  under  43  Eliz.  c.  2,  s.  5.  Oases  under 
that  statute  may  be  cited,  as  Bex  v.  Woolstanton,  1  Bott,  645,  pi.  707,  6th 
edit,  and  Bex  v,  St.  Petroz,  Burr.  S.  0.  248,  in  which  indentures  not  ezecated 
according  to  the  act  have  been  held  to  be  voidable  only  \  but  the  decisions  on 
this  subject  have  gone  too  far;  and  in  Bex  v,  HamstaD  Bidware,  8  T.  B.  380, 
which  also  turned  the  fifth  section  of  48  Eliz.  c.  2,  an  indenture  of  apprentice^ 
ship,  not  assented  to  by  two  justices  jointlv,  was  held  to  be  void.  The  joint 
assent  there  was  essential  to  the  power  of  bmding  given  by  the  statute ;  and  so, 
in  the  present  case,  is  the  observance  of  the  condition  imposed  by  this  act 
Sect  5,  of  Stat.  48  Slis.  c.  2,  contains  no  prohibitory  words,  and  was,  in  tke 
two  first  cited  cases,  treated  as  merely  directory :  the  present  act  cannot  be  so 
considered,  because  it  contains  an  express  restriction.  Bex  v,  St  Nicholas  in 
Ipswich,  Burr.  S.  C.  91^  (S.  0.  2  Stra.  1066  \  Ca.  Temp.  Hard.  823,)  oiay, 
however,  be  cited  \  where  an  indenture  made  contrary  to  statute  was  hdld  Void- 
able only,  though  the  act  dechured  that  all  indentures,  made  otherwise  than  by 
the  statute  was  appointed,  should  be  void  to  all  intents  and  purposes.  That 
was  a  case  under  5  Eliz.  c.  4.,  sects.  26,  and  41 ;  an  act  which  relates  to  volun- 
tary bindings,  and  therein  differs  from  the  present  local  act,  and  from  43  £112. 
0. 2,  which  regard  bindings  made  compulsorily.  *In  Bex  v.  Hipswell,  8  B.  pri  qo 
k  C.  466,  the  binding  of  a  child  under  eight  years  ef  age  to  a  chimney-  ^ 
sweeper,  contrary  to  stat  28  6.  3,  c.  48,  s.  4^  washdd  absolutely  void>  It  is  true 
that  the  act  has  a  provision  expressly  making  it  so ;  but  Bayley,  J.,  in  pro- 
nouncing the  indentures  void  and  not  merely  voidable,  relied  upon  the  general 
intent  of  the  act,  as  '^  introduced  for  public  purposes,  and  to  protect  those  who 
are  incapable  of  protecting  themselves.''  The  same  line  of  argument  applies 
here,  where  the  intention  of  the  act  is  equally  manifest.  [Lord  I)£NMAN,  C.  J. 
In  that  case  the  act  not  only  prohibited  taking  the  apprentice,  but  made  i4 
penal.]  In  Bex  v.  Oravesend,  8  B.  &  Ad.  240,  the  statute  10  Q.  2,  c.  81,  s.  5, 
prohibited  the  binding  of  the  apprentice,  and  Uie  indenture  was  held  void,  be- 
cause no  advantage  can  be  taken  of  a  contract  prohibited  by  law.  That  princi- 
ple, which  is  distinctly  l^d  down  in  Bartlett  v.  Yinor,  Garth.  252,  and*  is 
illustrated  by  Langton  v,  fiughes,  1  M.  &  S.  593,  was  the  ground  of  Lord 
Tenterden's  judgment  in  Bex  v.  Gravesend,  and  must  decide  this  case.  The 
words  here  are^  <<  provided  such  child  be  not  bound  for  a  longer  term,"  &c. 
That  amounts  to  a  prohibition,  and  directly  excludes  the  power  of  apnrenticiiu( 
for  such  longer  term ;  it  was  not  necessary  that  a  penalty  should  oe  addecL 
The  words  of  48  Eliz.  c.  2,  s.  5,  upon  which  Bex  v.  Hamstall  Bidware,  8  T.  B. 
880,  was  decided,  are,  <<  that  it  shall  be  lawful  for  the  overseers,  &o.,  hy  the 
assent  of  any  two  justices  of  the  peace  aforesaid^  to  bind  any  such  children"  fto. 
that  was  a  prohibition  of  binding  without  such  assent ;  and  it  would  not  have 
been  less  strong  if  the  ^language  had  been,  as  in  the  present  case,  that  r«|  qo 
it  shall  be  lawml  to  bind,  £c.,  provided  such  child  or  children  be  not  ^ 
bound  without  the  assent  of  two  justices. 

Thesiger  and  DeedfSy  contri.  The  indentures  were  voidable  only,  not  void. 
To  ascertain  whether  this  be  so,  the  intention  of  the  act  must  be  looked  at  In 
Bex  V.  Hipswell,  8  B.  &  C.  471,  Bayley,  J.,  after  observing  that  '<  voiii  is  some- 
times construed  votdahU/'  adds  that  such  a  construction  may  be  right  where 
the  provision  is  introduced  for  the  benefit  of  the  parties  only,  but  not  where  it 
is  introduced  for  public  purposes.  The  limitation  in  this  act,  as  to  the  duration 
of  apprenticeships,  is  for  no  pubHo  pttipose,  but  only  for  the  benefit  of  the  indivi* 


lOS]  2  Adoi^hus  &  Ikus.  67 

ixaiB  apprenfioed.  fLord  Dsnman,  0.  J.  The  same  argomeiit  might  have  been 
ised  in  Rex  «.  Hipswell,  8  B.  &0. 471, ;  but  surely  tbe  protection  of  children  ap- 
prenticed in  this  way  is  a  Tery  public  purpose.]  There  is  no  clause  in  tbe  present 
set  declaring  the  indentures  void  if  not  nroperly  executed.  Thestat.  5  Eliz.  c. 
4,  B.  26,  enacts  that  householders  shall  and  may  take  apprentices  for  seven 
years,  <'  so  as"  (which  is  equivalent  to  ^^  provided/')  the  term  of  such  appren- 
ticeship do  not  expire  till  the  apprentice  be  twenty-four  years  old ;  and  sect.  41^ 
deebured  that  all  indentni^  made  otherwise  than  is  by  this  act  limited,  ''shall 
be  detrly  void  in  the  law  to  ail  intents  and  pnrposes/'(a)  Yet  indentures 
»iAii  ^*de  contrary  to  sect.  26,  have  frequently  been  held  only  voidable: 

^^i  Bex  V.  at.  Nicholas  in  Ipswich,  Burr.  8.  C.  91 ;  (8.  C.  2  Stra.  1066} 
Ga  Temp.  Haxd.  828;  Rex  «.  Evered,  OaM.  26;  Oray  v.  Cookson,  16  East, 
13.  8o  in  48  Eliz.  c.  2,  which  gives  a  compulsory  power  of  binding,  and  in 
that  respect  comes  nesrer  the  present  statute,  sect.  5,  enacts  that  it  shall  be 
lawful  for  the  overseers  to  bind  children  apprentices  '<  t%R  such  man  child  shall 
some  to  the  age  of  foor^nd-twenty  years,  imd  such  woman  child  to  the  a^  of 
ODe-and-twenty  years,  or  to  the  time  of  her  marriage :''  yet  it  was  held,  in  Bex 
9.  St  Peteox,  Burr.  8.  G.  248,  that  the  binding  of  a  female  child  till  the  ace 
of  twenty-one  abeolutely,  was  only  voidable.  Biex  v.  Woolstanton,  1  Bott,  545, 
pL  707,  6tli  edit.,  is  a  like  decision,  under  the  same  act.  No  inconvenience  can 
arise,  in  a  case  like  the  present,  from  holding  the  indenture  not  void ;  since  the 
apprentice,  for  whose  benefit  the  limitation  is  introduced,  may  avoid  the  binding 
if  he  thinks  proper.  Bex  v.  Hamstall  Ridware,  8  T.  B.  380,  is  distinguishable 
from  this  case ;  there  the  court  evidently  considered  that  the  assent  of  two  jus- 
tifies was  requned  on  public  conrnderations ;  and  that  it  was  a  preliminary,  with- 
oat  which  the  indenture  could  not  exist  at  all.  To  bring  the  present  case  within 
that,  it  must  be  argued  that  the  affixing  a  proper  limit  to  the  term  of  appren- 
tioei^  was  essential  to  the  very  existence  of  the  indenture.  But  the  object  of 
*10^1  this  act  was  to  give,  not  a  conditional,  but  a"*"  limited  power  of  binding. 
^  In  Rex  V.  Hipswell,  8  B.  &  0.  466,  and  Bex  v.  Oravesend,  8  B.  &  Ad. 
240,  where  the  indentures  were  held  void,  the  prohibitions  in  the  statutes  were 
matter  of  public  policy ;  the  contracts  were  prohibited  contracts,  and  the  mas- 
ters entennsr  into  them  were  liable  to  penalties  under  the  respective  statutes, 
28  6.  3,  c.  48, 10  G-.  2,  c.  81,  the  object  of  which  was,  not  to  regulate,  but 
to  prevent  altogether,  the  apprenticeships  in  question. 

Lord  Denbian,  G.  J.  This  is  quite  a  clear  case.  Bex  v.  Hipswell,  8  B.  ft 
C.  466,  and  Bex  v.  Oravesend,  8  B.  &  Ad.  240,  are  not  applicable  authorities 
on  behalf  of  the  appellants.  In  one  of  those  cases  the  mdenture  was  ex- 
pressly avoided  by  the  statute ;  in  both,  the  binding  was  an  illegal  act  on  the 
part  of  the  master.  These  decisions  do  not  overrule  the  former  cases,  in  which 
words  much  stronger  than  those  used  in  the  present  Statute  have  been  held  to  ren- 
deran  indenture  only  voidable.  Thus  in  Bex  v.  8t.  Nicholas  in  Ipswich,  Burr. 
8.  C.  91,  8.  G.  8tra.  1066,  Ca.  Temp.  Hard.  828,  the  binding  was  one  which  the 
let  5  Elis.  o.  4,  declared  to  be  clearly  void  in  law  to  all  intents  and  purposes ;  yet 
the  Court  held  the  indenture  only  voidable.  Here  the  words  are  merely,  that 
the  roardians  should  have  power  to  bind,  ^'  provided  such  child  or  children  be 
not  bound  for  a  longer  term"  &c.  That  is  as  mild  a  form  of  directing,  and 
only  directing  as  can  be,  and  comes  very  far  short  of  the  language  which  in 
some  cases  has  been  held  to  render  indentures  merely  voidable.    Unless,  there* 

(c)  n  WAS  gftid,  that  the  law  against  gaming  makes  notes  <  Toid^  to  all  intents  and  pur- 
poses,' and  the  acts  agi^nst  nsnry  only  make  them  ^roid.'  ...  No  case  was  cited  .... 
to  establish  snch  a  distinction ;  and  I  am  sare  I  can  find  ont  none  in  the  intention  of 
the  legUlatnre,  between  ^Toid/  and,  <Toid  to  all  intents  and  purposes.'  It  is  only  an 
ampBatbn  of  expression,  and  spreading  oat  the  same  idea  a  little  more  diffusely ;  but 
thej  both  equally  mean— That  the  act  done  shall  be  considered  as  if  it  was  not  done." 
Per  Wihnot,  J.,  in  Eyans  v.  Harrison.  Notes  of  Opinions  and  Judgments,  by  Sir  J.  E. 
Wihnot,p.l46. 
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fore,  we  were  to  OYerrule  those  cases,  we  cannot  bold  the  present  mdentnre 
void,  I  abstain  from  ^deciding  on  tbe  ground  of  public  policy^  be-  i^i  q^ 
cause,  in  all  cases  where  the  legislature  has  thought  proper  to  make  ■- 
enactments  of  this  kind,  they  must  be  supposed  to  have  done  it  for  the  protec- 
tion of  the  public  at  lurge,  or  some  particular  class  of  it  It  is  enough  to  say 
that  it  would  be  too  strong  a  proceeding  to  decide  here  that  the  binding  was 
altogether  void. 

Taunton,  J.  It  is  impossible  to  reconcile  the  decisions  by  reference  merely 
to  the  objects  for  which  the  statutes  have  been  passed.  It  is  clear  that  in  some 
oases  the  provisions  may  have  been  matter  of  direction  only ',  but  again,  the 
direction  may  be  accompanied  by  a  proviso,  aflPording  an  inference  that  the  act  to 
which  it  relates  will  not  be  legal  if  the  proviso  be  not  observed ;  as  where  tbe 
statute  imposes  a  penalty  for  doingit,  thereby  denoting  its  illegality,  (see  Garth. 
252 ;  dictum  of  Holt,  0.  J.,  in  I^artlett  v,  Yinor.  Also  Guy  v.  Felton,  4 
Taunt.  876.)  It  is  not  necessary  to  eo  through  all  the  varieties  of  form  in 
which  such  enactments  may  be  found :  it  b  enough  to  say,  in  the  present  caae, 
that  the  power  given  to  the  corporation  of  guardians  to  bind  apprentices  is  aa 
authority  or  privilege;  the  enactment  is  of  a  permissive  nature,  and  therefore 
falls  within  the  distinction  drawn  by  Lord  Tenterden,.when  commenting  on  Rex  v. 
St.  Nicholas  in  Ipswich,  Burr.  S.  C.91 ;  S.  C.  2  Stra,  1066;  Ca.  Temp,  Hard. 
823,  in  Bex  v.  Gravesend,  3  B.  &  Ad.  256.  Even  where  it  has  been  expressly  de- 
clared by  statute  that  bindings  should  be  ''  void,''  the  Court  has  construed  the 
word  as  '^  voidable  :"  and  here,  if  we  adopt  that  construction,  and  consider  the 
word  ''  provided"  as  not  having  such  a  peremptory  and  absolute.operation  as  has 
been  ^contended  for,  no  injustice  will  be  done,  because  the  party  ap-  ri^M 
prentioed  has  the  whole  time  of  the  apprenticeship  in  which  to  put  an  ^ 
end  to  the  contract  if  he  thinks  proper.  I  think,  therefore,  that  there  is  no 
{;reat  inconvenience  in  holding  that  the  proviso  in  question  does  not  make  the 
indenture  necessarily  void.  In  Rex  v.  Hipswell,  8  B.  &  C  466,  the  judKment 
was  rested  partly  on  the  consideration  of  public  policy ;  a  very  questionable  and 
unsatisfactory  ground,  because  men's  minds  differ  much  on  the  nature  and  ex- 
tent of  public  policy ;  but  it  is  sufficient  to  say  here,  that  there  will  be  no  inno- 
vation or  encroachment  in  respect  of  public  policy  in  our  deciding  this  case  aa 
we  now  do. 

Patteson,  J.  Bex  v,  Hipswell,  8  B.  &  C.  466,  and  Bex  v.  Gravesend,  3 
B.  &  Ad.  240,  have  no  application  here.  The  act  of  parliament  here  neither 
declares  that  the  binding  shaU  be  null  and  void,  nor  contains  any  words  to  ren- 
der it  illegal ;  nor  is  public  policy  in  any  way  concerned  in  the  binding  being 
set  aside.  Then  the  former  decisions,  where  indentures  have  been  held  void- 
able only,  apply  to  the  present  case. 

Williams,  J.  It  is  best  to  abide  by  the  decisions  as  they  stand.  No  case 
has  been  produced  in  which  any  proviso  like  that  in  question  has  been  held  to 
render  an  indenture  null  and  void  for  all  purposes,  including  that  of  gaining^a 
settlement.  And  several  cases  have  been  cited  (which  were  also  before  us  yes- 
terday in  Pearse  v,  Morrice,)  Ante,  p.  84,  where  settlements  were  supported, 
though  the  words  relied  upon  as  avoiding  the  indentures  were  *much  r^iQg 
stronger  those  in  the  present  statute.  The  ground  of  public  policy  is  a  >- 
very  unsafe  one ;  it  is  best  to  adhere  to  the  words  used  in  the  act  of  parlia- 
ment; and  those  in  the  present  case  contain  nothing  that  avoids  the  indenture. 

O^er  of  sessions  quashed. 


The  KINO  agaimt  The  Inhabitants  of  BARNARD  CASTLE.     Wednesday, 

Nov.  12. 

An  order  of  remoTal  being  appealed  against,  on  the  ground  that  the  pauper  was  settled 
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in  a  third  township  by  estate  acquired  through  his  wife,  the  sessions  discharged  the 
order,  hot  stated  the  following  facts  for  the  opinion  of  this  Ooort : — 

Psaper  married  a  widow.  Her  first  hnsband  at  the  time  of  his  death  (September,  1826,) 
rented  a  cottage  in  M.,  the  third  township,  at  60«.  a  year,  payable  in  June  and  December. 
The  widow  did  not  take  out  administration,  but  continued  to  reside  on  the  premises 
with  her  children,  till  her  marriage  with  the  pauper,  and  paid  the  rent  due  in  December, 
1826,  and  June,  1837.  She  married  the  pauper  in  September,  1827,  and  he  then  occu- 
pied the  cottage,  and  paid  Uie  rent  in  December,  1827,  and  for  sereral  subsequent  years ; 
latteriy,  at  an  advanced  rate  per  annum.  U  the  Court  should  be  of  opinion,  under  the 
drcomstances,  that  the  pauper  was  settled  in  M.,  the  order  of  sessions  was  to  be  con- 
firmed, otherwise  quashed : 

Held,  by  Lord  Denman,  0.  J.,  and  Taunton,  J.,  Patteson  and  Williams,  Js.,  dlssentientibus, 
that  the  above  (bcXb,  so  submitted  t9  this  Court  by  the  sessions,  were  sufficient  to  shew 
that  the  widow,  at  her  husband's  death,  commenced  a  new  tenancy  on  her  own  account, 
and  did  not  continue  in  possession  as  a  party  entitled  to  take  out  administration,  but 
neglecting  to  do  so. 

Agreed  by  id  the  Court,  that  if  such  new  tenancy  was  established,  the  pauper  obtained 
obtained  a  settlement  in  M.,  but  not  otherwise. 

On  appeal  against  an  order  removing  Henry  Siddle,  his  wife  and  children^ 
from  the  township  of  Barnard  Castle,  in  the  county  of  Dnrhani;  to  the  town- 
ship of  New  Forest  in  the  North  Riding  of  Yorkshire^  the  sessions  allowed  the 
appeal  and  reversed  the  order  of  removal,  subject  to  the  opinion  of  this  Court 
upon  the  following  case : — 

The  pauper's  settlement  by  parentage  was  in  New  Forest,  but  the  appellants 
oontended  that  he  had  subsequently  become  settled  in  the  township  of  Mar- 
rick,  in  the  North  Riding  of  Yorkshire,  by  residence  on  the  property  of  his 
wife.  The  pauper,  in  1827,  married  his  present  wife,  then  a  widow.  Uer  for- 
^1091  °^^'  husband  ^rented  a  cottage  in  Merrick  at  50s.  a  year,  payable  on 
-'  the  21st  of  June  and  the  21st  of  December  in  every  year;  and  was  re- 
siding in  it  at  the  time  of  his  death,  in  September  1826.  The  widow  did  not 
take  out  administration,  but  continued  to  live  in  the  house  with  her  five  child- 
ren, from  the  period  of  her  husband's  death  till  her  marriage  with  the  pauper, 
tnd  paid  the  rent  due  in  December  1826  and  June  1827.  The  pauper,  on  his 
mirriage  with  the  widow,  in  September,  1827,  went  to  reside  with  her  on  the 
premises,  and  paid  the  half  yeai^s  rent  due  on  the  2l8t  of  December,  1827. 
He  continued  to  occupy  and  pay  rent  for  the  tenement  for  several  years ;  first, 
the  old  rent  of  50s.,  and  afterwards  Al,  If  this  court  should  be  of  opinion, 
that,  under  the  above  circumstances,  the  'pauper  was  settled  in  Merrick  the 
order  of  sessions  was  to  be  confirmed,  otherwise  to  be  quashed. 

hgham  and  Follett  in  support  of  the  order  of  sessions.  The  pauper  was 
settled  in  Marrick  by  the  estate  of  his  wife,  though  of  less  value  than  10/.  a 
year,  according  to  the  principle  laid  down  in  Rex  v.  Ilminston,  Burr.  S.  C.  566, 
and  recognized  in  Rex  v,  Ynscynhanam,  7  B.  &  C.  233,  and  Rex  v.  North 
Gemey,  3  B.  &  Ad.  463.  It  cannot,  indeed,  be  contended,  that  the  widow  in 
this  case  was  residing  on  the  premises  as  administratrix,  because  she  had  not 
taken  out  administration,  and  was  not  the  person  solely  entitled  to  it.  (See 
Bex  r.  Widworthy,  Burr.  S.  C.  109.  Rex  v.  North  Curry,  Cald.  137.  Rex 
9.  Horsley,  8  East,  405.)  But  the  question  here  will  be,  whether  she  held  the 
*1101  P^™^^'^  ^  ^  party  entitled  to  take  out  administration,  but  not  doing 
-'  so,  or  whether  she  became  a  yearly  tenant  *in  her  own  right.  The  case 
js,  in  this  respect,  like  Rex  v,  Great  Glenn,  5  B.  &  Ad.  188.  if  she  had  any 
interest  as  tenant  in  her  own  right,  the  pauper,  by  marrying  her,  became  set- 
tled. Now,  the  widow,  not  having  taken  out  administration,  but  having  continued 
to  live  in  the  house,  and  paid  rent  during  such  her  occupation,  must  be  taken 
to  have  held  as  tenant.  If,  indeed,  anv  person  had  taken  out  administration, 
her  estate  would  have  been  defeated ;  but  that  not  being  done,  she  was  remov- 
able only  on  notice  to  quit.  If  the  landlord  had  distrained  her  goods,  or 
brought  an  action  for  use  and  occupation  against  her,  she  could  not  have  denied 
the  tenancy. 
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Ck^eiiweU  and  Qramgmf^  ooatri.  It  mast  be  admittedi  that  if  the  wife  held 
as  tenant,  the  husband  was  settled;  but  that  does  not  appear.  The  original 
tenancy  continaed  in  the  personal  representatives,  till  something  should  take 
place  to  determine  their  interest,  Doe  dem.  Shore  t^.  Porter,  8  T.  B.  13 ;  and 
nothing  of  that  kind  did  occnr.  A  party  taking  administration  might  hsTe 
ejeofaMl  the  widow,  or  the  landlord  if  he  had  taken  possession.  And  that  party, 
Mtd  not  the  widow,  would  have '  been  entitled  to  notice  to  quit  £rom  the  land- 
lord. [Tauntoit,  J.  It  was  a  mere  possibility  that  some  one  mieht  take  out 
administration.  Nobody  in  fact  did  so.  J  In  Eez  t;.  Wldworthy,  Burr.  8.  C. 
Ill,  Probyn,.  J.,  speaking,  of  the  son  who  remained  on  the  premises  after  hia 
&tber's  d^th,  neither  he  nor  hb  brother  taking  out  administration,  says :  ''  He 
was  in  possession,  merely  as  a  tenant  at  will  rhe  was  removable  by  the  parish ; 
and  his  right  would  have  *beea  without  foundation,  if  administration  r^i  i  ^^ 
had  been  granted  to  any  one  else.  Therefore  he  had  no  right  at  all,  till  ^ 
administration  was  granted.''  In  Doe  v.  Bradbury,  2  D.  &  B.  706,  where  a 
tenant  died  intestate,  and  his  widow  occupied  the  premises  and  paid  rent  for 
several  years,  and  afterwards  married  the  defendant,  who  also  took  posseasion 
and  paid  rent  for  several  years,  after  which  the  personal  representative  of  the 
jBrst  husband  took  out  administration  and  brought  ejectment,  this  Court  held 
that  the  widow  was  executrix  de  son  tort,  and  that  tJbie  lessor  of  the  plaintiff 
had  a  right  to  treat  the  second  husband  as  merely  an  a^nt  for  the  personal 
representative  of  the  first  husband,  and  might  eject  him  without  notice  to  qtiit. 
In  the  present  case,  the  first  husband  was  tenant  from  year  to  year,  at  a  rent 
myable  on  the  21st  of  June  and  21st  of  December.  He  died  in  September,  1826. 
There  could  have  been  no  determination  of  the  original  tenancy  by  a  half  yearns 
notice  till  December,  1827.  The  widow  paid  hidf  a  year's  rent  in  December, 
1S26 ;  that  could  not  have  been  in  the  character  of  tenant,  because  the  husband 
had  not  been  dead  half  a  year :  the  parties  were  therefore  going  on  upon  the  old 
tenancy.  [Lord  Dxnman,  0.  J.  Most  likely  she  paid  it,  be<Sin8e  the  landlord 
would  not  otherwise  have  let  her  remain.  Taunton,  J.  Nothing  appears  to 
prove  that  she  acted  in  a  representative  character.  How  can  we.  refer  the  pay- 
ment to  a  circumstance  of  which  there  is  no  evidence  H  There  was  no  person 
in  a  condition  to  surrender  the  interest  of  the  deceasecf  husband;  according  to 
the  dictum  of  Littledale,  J.  in  Bex  v.  Great  Qlenn,  5  B.  &  Ad.  195,  r#|  ^o 
*the  widow  could  not  surrender  it  till  she  took  out  administration.  No  ^ 
alteration  was  made  in  the  terms  of  the  tenancy  during  the  widow's  holding. 
In  Bex  V.  Widworthy,  Burr.  S.  0.  109,  it  was  not  presumed  that  when  the  oM 
tenancy  was  determined,  the  son,  before  taking  out  administration,  entered  upon 
a  new  tenancy  in  his  own  right.  He  was  considered  to  have  been  merdy  » 
tenant  at  will. 

Lord  DsNMAN,  G.  J.  I  think  the  proof  in  this  case  was  sufficient  to  estab- 
lish the  pauper's  settlement  in  Marrick  by  residence  on  his  wife's  estate.  It  is 
stated  that  the  widow,  on  her  first  husband's  death,  did  not  take  out  adminis- 
tration, but  continued  to  live  in  the  house  with  her  children,  from  her  husband's 
death  till  her  second  manriage,  and  paid  the  rent  due  in  December,  1826,  and 
June,  1827.  The  question  is,  whether  that  statement  raises  such  a  presumption 
of  her  having  assumed  a  representative  character,  as  makes  her  hcuding  neoes- 
sarily  a  holding  by  wrong.  It  seems  to  me  that  it  ought  to  be  shewn  by  the 
case,  and  not  assumed,  that  she  was  acting  in  a  right  which  she  did  not  pos- 
sess :  and  the  statement  before  us,  as  to  her  holding,  and  the  subsequent  pay- 
ment of  rent,  makes  out,  to  my  mind,  that  she  was  upon  the  premises  as  tenant 
in  her  own  right,  and  not  as  a  person  entitled,  but  omitting  to  take  out  admin- 
istration. Certainly  there  is  some  doubt  upon  the  subject,  and  it  would  ba^e 
been  more  satisfactory  if  the  sessions  had  stated  the  case  more  particularly : 

obably,  however,  they  have  found  all  the  fSu^ts  that  came  before  them,  aiia  1 
' .  those  fEUsts  present  to  us  matter  from  which  we  ought  to  infer  that  the 
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koIdiDg  by  the  widow  was  by  sack  a  tiUo  as  she  mij^t  lawfiilly  daim,  and  not 
^11^1  ^otherwise.  With  deference^  therefore,  to  m^  brothers  who  are  of  a  dif- 
•I  ferent  opinion^  I  think  the  sessions  have  decided  rightly. 

Taunton,  J.  X  am  sorry  that,  on  so  insignificant  a  subject,  there  should  be 
mj  serious  diferenoe  of  opinion  on  the  bench :  and  I  do  not  give  my  judgment 
without  distrust,  on  that  account;  but  stiU  the  case  is  one  upon  which  I  cannot 
entertain  what  appears  to  me  a  reasonable  doubt.  We  must  proceed  upon  the 
&Gts  as  stated,  ai^d  not  upon  any  ingenious  supposition  of  other  circumstances. 
The  first  husband  died  in  September,  1826 ;  the  widow  continued  in  the  occu- 
nation  of  the  premises,  and  paid  the  rent  up  to  December,  1826,  and  for  the 
following  half  year.  The  question  is,  whether  it  is  necessary  to  infer  that  those 
sums  were  not  paid  on  her  own  account,  so  as  to  make  her  the  tenant,  hut  are 
reCerahle  to  a  prolongation  of  her  late  husband's  interest,  and  consequently  not 
made  in  her  own  right  The  sessions,  having  found  in  favour  of  the  settlement 
in  Mairick,  must  be  taken  to  have  expressed  their  opinion  that  the  payments 
were  made  on  her  own  account.  And  with  all  respect  to  my  brothers  who  are 
of  a  different  opinion,  X  think  it  is  putting  a  forced  construction  on  the  facts  to 
soppose  that  she  should  have  pud  the  rent  as  representative  of  her  husband 
(bemg  under  no  obligation  to  do  so)^  and  not  on  her  own  behalf.  It  is  true  that 
the  Luidlord,  never  having  given  any  notice  to  quit,  might,  if  he  thought  pro* 
per,  have  considered  Uie  tenancv  of  the  husband  as  still  subsisting ;  it  does  not, 
however,  appear  that  he  did  so,  but  rather  that  she  pi^d  the  rent,  and  he  accepted 
«i  141  ^^  ^  ^^^  ^^^  ^^T'  No  dissent  appears  on  his  part  to  its  being  so  paid ; 
•>  nor  is  *there  any  thing  to  shew,  on  behalf  of  the  respo;ndents,  that  it 
was  received  (as  they  most  eontend)  in  contemnlatioii  of  a,nrolonged  interest  in 
the  widow  as  representative  of  the  deceased,  if,  then,  the  landlord  received  the 
mt  firom  her  personally,  in  her  own  right,  there  is  an  end  of  the  question; 
she  became  tenant  firom  year  to  year,  and  on  her  marriage  with  the  pauper,  the 
estate,  vesting  in  him  by  operation  of  law,  conferred  a  settlement  on  him,  though 
the  rent  was  below  10^,  a  year.  Under  all  the  circumstances,  I  think  there  is 
enough  to  satisfy  us  that  she  became  tenant  in  her  own  rieht :  the  sessions  might, 
inde^,  hare  stated  the  case  more  distinctly,  and  it  would  have  been  desirable  to 
Knd  itJmck  in  order  that  they  might  say  in  what  light  they  considered  this 
pomt;  but  it  would  be  attended  with  expense,  and  I  do  not  think  the  doubt 
sufficient  to  warrant  it. 

Pattsson,  J.  There  is  no  doubt  or  difference  of  opinion  as  to  the  law  of 
this  case.  It  is  clear,  that  if  the  widow  became  tenant  in  her  own  rieht,  though 
she  was  not  thereby  settled  in  Marrick,  the  husband  she  married  was :  and 
there  is  no  doubt^  that  if  she  oontinned  on  the  premises  only  as  a  person  having 
a  right  to  take  out  administration,  she  could  not  acquire  a  settlement  in  her 
own  right,  nor  the  second  husband  through  her,  she  not  beinff  the  representa- 
tive of  the  deceased.  The  only  di£ference  of  opinion  is  on  the  facts  of  the  case ; 
aud  I  think  it  would  have  been  more  satisfactory  to  send  it  back.  The  sessions 
sie  supposed  to  have  inferred  that  the  widow  became  tenant  in  her  own  right, 
hieause  their  order  is  in  &vour  of  the  settlement  in  MMriok.  But  they  ought 
^151  ^  ^^^  drawn  ^t  inference  ^expressly ;  and  the  danger  of  leaving  it  to 
•I  the  Court  is  shown  by  what  has  tf^en  place  :  one  part  of  the  Court  draw- 
ing one  inference,  and  another  the  contrary.  The  question,  however,  is  not  of 
saffiident  importance  to  warrant  sliding  the  case  back.  It  appears  to  me  that 
ioaie  evidenoe  ought  to  have  been  given  of  an  actual  change  of  the  tenancy,  and 
of  some  new  contract  entered  into  between  the  widow  and  the  landlord.  Where 
the  original  tenant  had  his  family  living  with  him  in  the  house  during  his  life, 
and  upon  his  death  his  widow,  who  is  entitled  to  tfike  out  administration,  re- 
SMoas  with  the  childsen  in  the  house,  I  think  it  is  too  much  to  say  that  a  mere 
papaeat  of  rent  by  her  is  the  oemmenoement  of  a  new  tenancy,  espemally  when 
a  part  of  the  teat  she  pays  is  rent  which  accrued  during  the  tenancy  of  the  hus- 
band.   It  appears  to  me,  that  she  only  continued  on  the  premises  m  the  situa- 
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Hon  of  a  next  of  kin,  neglecting  to  take  out  administration.  Suppose  she  had 
ultimately  taken  it  out ;  could  it  have  been  said  that  she  was  in,  not  as  personal 
representative  but  as  tenant,  because  she  had  previously  paid  rent  ?  The  want 
of  any  interposition  by  the  landlord  is  relied  upon  as  showing  that  her  continaed 
holding  was  in  her  own  right;  but  I  think  that  this  &ct  tells  the  other  way, 
and  that  an  interposition  of  the  landlord  was  requisite  to  make  it  appear  that 
she  became  tenant. 

Williams,  J.  I  am  sorry  there  should  be  a  difference  of  opinion  in  thia 
case ;  but  the  sole  question  is,  upon  the  facts  found,  whether  or  not  the  widow 
became  occupier  of  the  premises  in  her  own  right  As  to  that  I  only  say,  it 
does  not  satisfactorily  appear  to  me  that  the  sessions  meant  to  find  a  payment 
of  rent  by  her,  "^and  acceptance  of  it  by  the  landlord,  on  her  own  account,  p^^  ^  ^ 
so  as  to  make  her  his  tenant.  The  fact  is  a  simple  one,  and  mi^ht  have  L  -^-■-^ 
been  expressly  stated.  As  it  is,  I  am  not  satisfied  that  the  widow  became  ten- 
ant in  her  own  rieht ;  if  she  did,  it  would  have  been  better  found  by  the 
sions  than  left  to  be  inferred  by  us. 

The  Court  being  equally  divided  in  opinion,  no  judgment  was  given. 


BOWLER  agaiMt  BROWN.     Thunday,  Nov.  18. 

An  attorney,  who  has  taken  ont  his  certificate  within  a  year  from  the  expiration 
of  a  former  certificate,  hut  has  transacted  husiness  between  the  expiration  of  the 
first  certificate  and  taking  ont  of  the  second,  may  recorer  for  snch  business  done, 
unless  it  appear  that  he  delayed  renewing  the  certificate  with  intent  to  erode  the 
higher  duties  imposed  by  stat.  65  G.  3,  c.  184,  sched.  part  I.,  tit  Certificate:  in  which 
case  he  is  disabled  from  recorering,  by  that  act  and  by  stat.  37  G.  3,  c.  90,  s.  30. 

Assumpsit  on  an  atiorne/s  bill.  On  the  trial  before  Denman,  C.  J.,  at  the 
London  sittings  in  Deeember;  1833,  the  plaintiff  proved  the  work  done  in  the 
conrse  of  1832,  the  last  item  in  the  bill  being  in  Augnst  of  that  year.  The 
defendant  then  proved,  that  the  plaintiff  was  without  a  certificate  at  the  time  of 
the  business  done ;  one  certificate  having  expired  on  the  15th  of  November, 
1831,  and  the  certificate  for  the  next  year  not  having  been  taken  ont  till  the 
13th  of  November,  1832.(a)    It  was,  therefore,  insisted  that  the  plaintiff  ooald 

(a)  Stat.  26  G.  3,  c.  80,  B.  1,  enacts,  that  every  solicitor,  attorney,  &c.,  admitted, 
enrolled,  or  registered  in  any  of  his  li^esty's  courts  at  Westminster,  or  in  the  other 
courts  there  mentioned,  "shall,  previous  to  his  commencing  or  defending  any  snit  or 
prosecution,  take  out  annually  a  certificate  of  snch  his  admission,  enrolment  or  register. 

"  That  for  and  upon  every  snch  certificate  so  taken  out  by  any  solicitor,  attornejr,  &c^ 
who  shall  reside  in  any  of  the  inns  of  court,  or  in  the  cities  of  London  or  Westminster,  the 
borough  of  Southward,  the  parish  of  Saint  Pancras,  and  Saint  Mary-le-Bone,  or  within 
the  bills  of  mortality,  or  within  the  city  of  Edinburgh,  there  shall  be  charged  a  stamp 
duty  of  6^ 

**  That  for  and  upon  every  snch  certificate  so  taken  out  by  any  solicitor,  attorney,  te., 
who  shall  reside  in  any  other  part  of  Great  Britain,  there  shall  be  charged  a  stamp  dntv 
of  3i."  ' 

Sect.  3,  requires  every  attorney  to  deliver  in  annually  to  some  one  of  the  courts  in  which 
he  has  been  admitted,  Ac,  a  note  properly  stamped  of  his  name  and  usual  place  of  resi- 
dence, whereupon  the  certificate  is  to  issue,  as  after  directed. 

By  sect  6,  "  to  prevent  evasion  in  the  payment  of  the  higher  duties  imposed  by  this 
act,"  it  is  enacted  that  any  solicitor,  Ac,  residing  forty  days  in  any  year  within  the  limits 
mentioned  in  the  first  part  of  sect.  I.,  shall  be  deemed  resident  within  such  limits,  within 
the  meaning  of  the  act,  and  shall  be  liable  to  the  higher  duties  for  such  time  as  he  shall 
so  reside  forty  days  in  the  year. 

Sect.  7,  enacts,  "that  every  person  who  shall,  in  his  own  name,  or  in  the  name  of  may 
other  person  or  persons,  sue  out  any  writ  or  process,  or  commence,  prosecute,  carry  on, 
or  defend  any  action  or  suit,  or  any  proceedings  as  a  solicitor,  attorney,  Ac,  in  any  of  the 
courts  aforesaid,  for  or  in  expectation  of  any  gain,  fee,  or  reward,  unUiimt  having  oblamsd 
tueh  eeriifieaie.  in  such  manner  as  herein-before  is  directed,  or  shall  deliver  in  to  the  ib- 
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not  maintain  tbiB  action.     The  Lord  Chief  Justice  directed  a  verdict  for  the 
^1171   P^^^°^^^>  ^^^  S^^^  letLYe  to  ^rnove  to  enter  a  nonsuit.     In  Hilary  term 
-'   last  a  rale  niai  was  obtained  accordingly. 

ispectiTe  officers  appointed  by  this  act,  any  false  or  fictitioas  place  of  residence,  with  intent 
io  evadt  the  payment  of  the  higher  dutiea^  in  and  by  this  act  imposed,  contrary  to  the  true 
ntent  and  meaning  of  this  act,  erery  snch  person,  for  every  such  offence,  ahaUforfeil  and 
pmf  ike  emu  0/501.,*'  ....<*  and  ehail  6e,  and  ia  hereby  made  ineapable  to  maintain  orpro^ 
aaorfc,  any  action  or  euit,  m  any  court  of  law  or  equity ,  for  the  recovery  of  anyfecy  reward,  or 
atburtementSf  on  account  ofproeeeuttny,  carrying  on,  or  d^ending  anyauch  Mlion,  suit,  orpro^ 


3Y  6.  3,  c.  90,  8.  26,  enacts,  "  That,  from  and  after  the  Istday  of  November,  1Y9Y,  every 
pCTSon  admitted,  Ac,  a  solicitor,  attorney,  &c.,  in  any  of  his  Mi^esty's  courts  at  West- 
minster, or  kCj  shall  annually,  between  the  1st  day  of  November  and  the  end  of  Michael- 
mas term  then  next  following,  daring  such  time  as  he  shall  continue  so  to  practise  in  any 
of  the  said  courts,  or  before  such  person  shall  commence,  carry  on,  or  defend  any  action 
or  salt,  or  any  proceedings  whatsoever  in  any  of  the  said  courts,  deliver  in  to  the  com- 
missioners'' of  stamps,  or  their  officer, "  at  the  head  office  of  stamps  in  Middlesex,  a  paper 
or  note,  in  writing,  containing  the  name  and  usual  place  of  residence  of  such  person ;  and 
tiiereupon,  and  upon  payment  of  the  duties  by  the  said  act"  (25  G.  3,  c.  80],  "imposed, 
according  to  the  place  of  residence  described  in  such  paper  or  note,  in  writing,  every  such 
person  shall  be  entitled  to  a  certificate,  duly  stamped,  to  denote  the  payment  of  the  duty 
by  the  said  act  imposed,  according  to  the  place  of  residence  described  as  aforesaid." 

Sect  30,  enacts, "  That  from  and  after,  &c.,  if  any  person  shall  in  his  own  name,  &c., 
ine  out,  Ac,  or  commence,  prosecute,  Ac,  in  any  of  the  courts  aforesaid,  for  or  in  ex- 
pectation of  any  gain,  fee,  or  reward,  or  shall  do  any  act  in  any  of  the  said  courts  as  an 
attorney,  solicitor,  Ac,  of  such  court,  without  obtaining  a  certificate  in  the  manner  herein- 
before dh«cted,  or  without  entering  the  same  in  one  of  the  courts  aforesaid,  Ac,  or  shall 
deliver  in  to  any  person  at  the  said  head  office,  any  account,  containing  a  place  of  resi- 
dence as  the  place  of  his  residence,  contrary  to  the  directions  of  the  said  act  of  the  twenty- 
fifth  year  of  the  reign  of  his  present  Majesty  aforesaid,  with  intent  to  evade  the  payment  of 
the  higher  duUea  of  5/.,  by  the  eaid  act  impoaed,  every  such  person  shall,  for  every  such 
offence,  forfeit  and  pay  the  sum  of  502.,  and  ahaU  be  and  ia  hereby  made  incapable  to  maintain 
orproaeeute  any  action  or  auU  in  any  court  of  law  or  equity,  for  the  recovering  any  fee,  reward^ 
or  Haburaement,  on  account  of  proaecuting,  carrying  on,  or  defending  any  action,  auit,  or  pro^ 
teeiing,  or  having  proaecutetP'  ic,  "  any  action,  auit,  or  proceeding,  or  any  matter  or  thing  re- 
latng  thereto,  without  aueh  cert^ate  aa  aforeaaid," 

Sect.  31,  enacts,  that  every  person  admitted,  kc,  in  any  of  the  said  courts,  "who,  firom 
and  after  the  said  Ist  day  of  November,  shall  neglect  to  obtain  his  certificate  thereof,  in 
the  manner  before  directed,  for  the  space  of  one  whole  year,  shall  from  thenceforth  be 
incapable  of  practising  in  his  own  name,  or  in  the  name  of  any  other  person,  in  any  of 
the  said  courts,  by  virtue  of  such  admission,  kc. ;  and  the  admission,  Ac,  of  such  person 
ii\  any  of  the  said  courts,  shall  be  from  thenceforth  null  and  void :  provided  always.  That 
nothing  heretn-before  contained  shall  be  construed  to  prevent  any  of  the  said  courts  from 
re-admitting  any  such  person  on  payment  to  the  said  commissioners  of  the  duty  accrued 
since  the  expiration  of  the  last  certificate  obtained  by  such  person,  and  such  further  sum 
of  money  by  way  of  penalty,  as  the  said  court  shall  think  fit  to  order." 

Stat  44  G.  3,  c.  69,  s.  3,  extends  the  time  for  entering  the  certificate. 

Stat  54  G.  3,  c.  144,  s.  13,  enacts,  that  all  attorneys,  solicitors,  Ac,  who  by  the  laws  in 
force  would  be  bound  to  take  out  stamped  certificates,  and  pay  the  duty  thereon  annually, 
between  the  1st  of  November  and  the  end  of  Michaelmas  term  following,  shall  in  future 
take  out  such  certificate  and  pay  the  duty,  kc,  annually  between  the  15th  of  November 
sod  16th  of  December;  "  and  in  default  thereof,  shall  be  subject  and  liable  to  such  and 
the  same  penalties,  forfeiture  and  disqualifications,  as  they  would  have  been  under  the 
laws  now  in  force  for  not  taking  out  such  certificates  within  the  period  first  above  men- 
tkned." 

Sect  14,  enacts,  that  all  certificates  which  shall  have  been  taken  out  by  such  attorneys^ 
ic,  and  which  would  under  the  laws  in  force,  cease  and  determine  on  the  1st  of  No- 
vember, 1814,  shall  continue  in  force  until  the  15th  day  of  the  same  November  inclusive  ^ 
and  that  from  and  after  the  15th  November,  1814,  "  all  certificates  which  shall  be  taken  out 
between  the  15th  day  of  November  and  the  16th  day  of  December,  in  any  year,  by  attor^ 
neys,  solicitors,  kc,  hereby  required  to  take  out  the  same  Vithin  that  period,  shall  be  dated 
on  the  16th  day  of  November ;  and  all  certificatea  which  ahaU  be  taken  out  by  any  auch  per' 
MM  at  any  other  tune  ahaU  bedatedon  the  dayonwhich  the  aameahall  be  granted;  andaUlaueh 
tert^uatea  reapeeUvely  ahaU  have  effect  and  continue  in  force  from  the  day  of  the  date  therattf 
natil  the  15th  day  of  November  following,  both  inclusive,  and  no  longer." 

Stat  55  G.  3,  c  184,  (Schedule,  Part  1,  tit  Certificate)  alters  the  amount  of  the  dntiet 
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PetendorfnGW  sbewed  cause.    The  question  is,  whether  an  ^attorney  nnQ 
who  has  not  a  certificate  at  the  actual  time  of  the  business  done,  but  ^ 
who  takes  out  *a  certificate  for  the  year  in  which  it  is  done,  before  that  nrig 
year  has  expired,  can  maintain  an  action  for  doing  such  business ;  and  it  '- 
turns  upon  the  two  statutes  25  G.  8,  c.  80,  and  37  O.  3,  c.  90,  both  of  which 
are  mere  revenue  acts.    The  incapacity  in  stat.  37  G.  8,  o.  90,  s.  30,  attaches 
to  practising  <<  without  obtaining  a  certificate  ^''  but  no  provision  is  theie  made 
as  to  the  time  at  which  it  is  to  be  taken  out.    The  stat  25  G.  d,c  80,s.  7,liad 
made  the  ineapacity  co-extensive  with  the  liability  to  the  penalty,  which  was 
imposed  for  practising ''  without  having  obtained"  the  certificate ;  but  the  thir- 
tieth section  of  stat.  37  G.  3,  c.  90,  Mter  imposing  the  penalty  for  practisiiig 
<<  without  obtaining  a  certificate/'  creates  *an  incapacity  for  practising  m^Q 
^  without  such  certificate.''     From  this  change  of  expression  it  may  be  ^ 
inferred  that  the  legislature  meant  to  impose  the  ineapacity,  in  the  latter  set, 
not  quite  under  the  same  circumstances  as  tiie  penalty ;  and  the  meaning  of 
the  expression  "  without  a  certificate,"  seems  to  be,  without  having  renewed 
the  certificate  within  the  year ;  for,  if  the  certificate  be  taken  out  in  doe  tiaie, 
no  part  of  the  year  is  left  unprotected,  as  it  re&ra  to  the  whole  year.    The 
thirty-first  section  of  statute  87  G.  8,  c.  90,  after  making  the  admission  void  in 
the  case  of  a  neglect  for  a  whole  year,  permits  a  readmission  on  payment  of  tf- 
rears,  and  of  a  penalty  at  the  discretion  of  the  court.     Now  it  would  be  an  in- 
oonsistency,  if,  after  the  neglect  of  &  whole  year,  the  attorney  could  be  read- 
mitted, and  sue  for  all  business  done  during  the  year,  and  yet,  in  the  ease  of  a 
neglect  for  a  few  months,  he  were  to  be  deprived  of  all  right  of  suing  for  busi- 
ness done  during  these  months.    In  Skirrow  v.  Tagg,  5  M.  &  S.  281,  it  was 
held,  that  an  attorney  who  had  been  arrested  while  uncertificated,  but  who  had 
renewed  his  certificate  before  the  expiration  of  the  year,  was,  after  the  renewal^ 
entitled  to  be  discharged  as  privileged ;  and  Lord  Ellenborough  referring  to 
stat.  37  Geo.  8,  o.  90,  s.  31,  said,  that  the  attorney  was  incapacitated  **mm 
thenceforth,"  that  is,  from  the  expiration  of  the  year ;  and  that  he  could  not 
alter  the  time  fixed  by  statute.    This  shews  that  the  attorney  must  be  held  not 
to  lose  any  part  of  his  privilege  till  his  admission  is  void  by  the  lapse  of  a  year. 
Slack  V.  Wilkins,  1  Or.  &  M.  28,  (S.  0.  8  Tyrwh.  158,)  shews^  that  the  incapa- 
city attaches  to  the  admission  being,  or  not  being,  in  force.     Here  *the  r^-i^x 
admission  never  was  avoided.     [Lord  Denman,  C.  J.    I  suppose  the  ■- 
jury  found  that  the  defendant  intended  to  evade  the  payment  of  the  hi^er 
duty ;  for  that  seems  essential.]    That  was  never  put  to  them ;  and  thu  is 
another  ground  of  opposition  to  the  mk.    (He  was  then  stopped  by  the 
Court.) 

Carrtngton,  contri.  The  present  practice  is  regulated  b^  stat.  54  Q.  3,  c. 
144.  By  the  thirteenth  section,  the  time  for  taking  out  certificates  is  changed, 
and  they  are  now  to  be  taken  out  from  the  15th  of  November  to  the  16tk  of 
Decemlier.  The  fourteenth  section  enacts,  that  if  a  certificate  be  taken  out  at 
any  other  than  such  last-mentioned  time,  it  **  shall  be  dated  on  the  day  on  which 
the  same  shall  be  granted,"  and  "  have  effect  and  continue  in  force  Jram  Ae 
day  of  the  date  thereof,  until  the  I^th  day  of  November  following,  both  inch- 
si  ve,  and  no  longer."  Here  the  plaintiff  seeks  to  give  his  certificate  effect  before 
the  day  of  the  date.  With  respect  to  the  intent,  that,  under  stat.  87  G.  8,c. 
90,  s.  30,  is  material  only  where  a  false  place  of  residence  has  been  given,  with 
intent  to  evade  the  higher  duty  of  51.  which  the  statute  25  G.  8,  c.  80,  s.  I; 
imposes  when  the  residence  is  in  London,  &c.  The  words  "without  obtainiag 
Buch  certificate,"  in  sect  80,  are  not  connected  with  the  intent. 

Lord  DsNMAN,  0.  J.    This  rule  must  be  discharged.    It  is  possible  that 

on  the  annnal  certificate,  bnt  retaiBs  the  difitinction  of  higher  and  lower  duties  In  respect 
of  the  limits  within  which  the  attorney  practises.  Sect  8,  adopts  the  penal  claoses  of 
former  acts,  so  &r  as  they  are  applicable. 
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the  kgislafcart  nent  to  raquire  that  tiia  intent  slMttld  be  sheim  only  where  the 
(jMBlton  avoie  as  to  tke  highef  or  lower  dnt^;  but,  if  so,  the  words  need  haye 
not effeotnatid  tiie  intended  purpose*  The  words  ''with  intent  to  erade  the 
^221  P^yi^^^  0^  ^^  "^hitfher  dnties^^  «r6  not  oonfined,  in  the  statute,  to  the 
-I  partieokr  oaM  oC  delivering  a  false  ftooonnt  of  the  residence,  bat  are 
introduced  generally,  after  the  mention  of  that  office,  and  of  the  two  omis^ 
ROM  mentioned  immedistely  befofs,-^-to  obtain  a  oertifieate,  imd  to  enter  it  in 
one  of  the  oooitaL  The  words  as  to  intent  must  have  been  meant  to  attach  te 
esck  of  the  obbob.  We  cannot  annex  the  penidty  of  fc^eiture  to  the  omissions 
without  seeing  that  there  has  been  that  intent  which  is  essential  before  sneh 
peaaltf  An  atlaeh  to  tfao  deMyery  of  the  falee  aeoonnt;  and  the  other  penal 
ooaseqaeneea  i^nire  the  same  ingredient.  And  it  is  reasonable  that  this  shonM 
be  so,  for  nnlean  the  intent  were  essential  ii^  each  of  the  cases,  a  man  who  had 
Beat  money  for  the  purpose  of  paying  the  certificate  duty  would,  if  a  mere  ac^ 
eldest  had  prorented  the  peying  of  it  in,  be  liable  to  a  penalty  of  60f.  The 
itttnte  54  0-.  3y  c.  144^  makes  no  diiferenoei  except  as  te  time.  The  rule  must 
be  diicharged« 

TiUNTOK,  J.  I  am  of  the  snme  opinion ;  and  I  aim  teiy  glad  that  the  kw 
here  coincides  with  the  justice  of  the  case.  The  providons  of  the  statute  are 
quite  penal  enoneh,  without  the  construction  contended  for. 

PanxsoH  and  Weluamb,  Js.,  cenouaned.  Bde  dlschaitged.  (a) 


^12S]  tn  the  Matter  of  LODGE.     Thuftday,  JSton.  18. 

A  chief  cottstable  appointed  for  otie  of  the  dlrieiCiiti  of  a  rfding^  gfare  a  bond  to  the  clerk 
of  the  peaee,  wf<h  conditioa  that  he  should  well  anA  faithftilly  eieente  his  office,  shotild 
pay,  applj,  and  aceoont  for  all  f urns  of  moae^  coming  to  his  hindl  as  chief  constable 
of  hu  dirision,  and  ahoold  in  all  other  leepecta  perform  and  obierre  all  sack  orders 
and  directions  as  should  be  made  or  gi^en  to  him  in  reep^t  of  hie  said  office.  The 
jtutices  of  the  riding  having  ordered  a  rate  to  be  levied  on  the  Inhabitants  according  to 
a  certain  valnation,  the  constable  collected  from  his  diTision,  and  paid  over  to  the  trea- 
mvr,  an  nnd^e  proportion  of  rate;  The  jastices  in  sessions  resolred  that  the  bond 
vai  forfeited,  bat  that  no  proceedings  should  be  taken  upon  it.  Application  being 
made  to  this  Gourt  on  behalf  of  some  of  the  parties  aggriered,  for  a  mandamas  to  the 
justices  or  clerk  of  the  peace  to  put  the  bond  in  suit,  the  Court  refused  a  rule  to  shew 


Serable,  that  the  talking  of  a  bond  with  the  abore  condition  ie  not  watr^uted  by  sUt  65 

AtEXAiTBSB  mored  for  a  rule  to  show  cause  why  a  mandamus  should  not 
iasae,  calliDg  od  the  justiceB  of  the  North  Riditig  of  Yorkshire,  and  the  clerk 
ef  the  peace  of  the  said  riding,  or  one  of  them,  to  put  in  suit  the  after«mentioned 
bond  ^nst  Ralph  Lodae,  one  of  the  hi^  constahles  for  the  wapentake  of 
Hang  West.  It  appeared  that,  in  1825,  £)dffe  gave  a  bond  (penalty  600?.), 
with  snreties,  to  the  clerk  <tf  the  peace,  which  bond  Was  stated  in  the  recital  to 
be  entered  into  in  pnrsoanoe  of  an  order  of  sessions  that  the  chief  constables  of 
tlie  ridin|  sho^d  give  snch  security  to  the  said  derk  in  trUst  for  the  inbabifants 
coDtribnting  to  the  charges  of  the  riding;  and  the  condition  was,  that  Lodge 
skonld  well  and  fidthfuilj  execute  his  office  of  ehief  constable,  and  should  pay, 
•If  Iv,  and  aeoonnt  for  att  svch  sum  and  sums  of  money  as*  should  come  into  his 
Mas  sa  one  of  the  chief  oonstablee  of  tho  said  wapentake,  and  should  in  all 

(«)  Opoo  the  abote  conMMetlon  of  Stat  3t  d.  3,c.  dO.  s.  30,  some  dificullty  arides  from 
the  words  <*  highef  duties."  It  doee  not  appear  Why  the  legislature  should  have  forbidden 
the  ptictinng  without  baring  obtained  or  entered  a  certificate,  in  order  to  erade  the 
%Atf  dnUes  only ;  which,  indeed,  would  seem  to  confine  the  operation  of  the  clausoi  as 
to  these  offences,  to  persons  residing  in  London,  Westminster,  and  the  other  distriets 
within  which  the  higher  dntfiBS  acerne. 

8eestat.TG.4,c.44,s.  3. 
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other  respects  abide^  perform,  observe  and  keep  all  sach  orders  and  directions 
as  should  be  made  or  siven  to  him  in  respect  of  his  said  office.  In  1825  a  new 
Talnation  of  the  townships  in  the  North  Riding  was  made  under  an  order  of  the 
magistrates  in  quarter  sessions,  for  the  purpose  of  equalising  the  county  rate; 
and  warrants  were  duly  *made  out  and  sent  by  the  derJc  of  Uie  peace  to  r^ioi 
the  chief  constables  of  divisions  in  the  said  riding  (55  Q.  8,  c.  51,  a.  12)  ^ 
for  levying  a  rate  founded  on  such  valuation.  The. warrants  were  acted  upon 
in  other  divisions;  but  Lodge,  under  the  sanction  of  two  magistrates  of  his 
division,  made  a  rate  founded  upon  their  own  calculations,  U)  correct,  as  they 
alleged,  an  inequality  in  the  new  assessment ;  and  the  rate  so  made  was  levied 
and  collected  by  Loc^  (and  the  money  paid  over  to  the  treasurer  of  the  riding j 
for  several  years,  in  consequence  of  which,  as  was  now  alleged,  the  inhabitavts 
of  Lodge's  division  had  paid,  during  that  period,  287/.  more  than  they  would 
have  had  to  contribute  under  the  authorised  rate.  Lodge  having  been  called 
upon  to  refund  this  siltti,  and  refused,  forty-one  rate-payers  petitioned  the  ses- 
sions for  redress,  and  a  majority  of  the  justices  voted  the  bond  forfeited;  but  a 
motion  was  also  put  by  a  magistrate,  and  carried,  that  no  proceedings  should  be 
taken  against  Lodge  upon  his  bond.  It  was  further  stated,  that  the  clerk  of 
the  peace  had  been  requested  to  put  the  bond  in  suit,  but  had  refused,  aUeging, 
as  his  ground,  the  order  of  sessions  against  such  proceedings,  (a) 

Alexander  contended  that  the  bond  having  been  duly  enter^.into  in  pursu- 
ance of  Stat.  55  Q.  3,  c.  56,  s.  19,(6)  *and  the  condition  having  been  ^^^25 
broken,  it  was  the  duty  of  the  clerk  of  the.  peace  to  proceed  for  the  ■- 
penalty,  and  of  the  justices  to  enforce  such  proceeding  if  the  clerk  refused  to 
adopt  it.  [Patteson,  J.  The  condition  of  the  bond  is,  that  he  shaU  psy, 
apply,  and  account  for  all  sums  which  shall  come  to  his  hands  as  chief  constable. 
Has  not  he  done  that  ?]  The  condition  is  likewise  that  he  shall,  in  all  other 
respects,  abide  and  perform  such  orders  and  directions  as  shall  be  made  or  given 
to  him  in  respect  of  his  office.  [Lord  Dknuean,  C.  J.  Is  such  a  condition 
warranted  by  the  act  T]  Even  if  not,  still,  if  the  bond  is  regular  in  form,  the 
officer  who  has  executed  it  cannot  now  take  such  an  objection.  [Williams,  J. 
If  the  statute  does  not  authorise  the  taking  of  such  a  bond,  the  order  of  justices 
to  enforce  it  would  be  nothing  but  a  hrutum  fulmen.  Taunton,  J.  If  the 
action  were  brouffht,  and  a  verdict  obtained,  could  the  Court  compel  a  specific 
performance  by  the  defendant  of  what  you  allege  to  be  his  duty  ?]  A  distribu- 
tion might  be  ordered  among  the  parties  who  have  been  overcharged.  [Lord 
Dknman,  C.  J.  Suppose  the  parties  to  be  proceeded  against  were  paupers ; 
surely  the  justices  must  be  entitled  to  exercise  a  discretion.  Taunton,  J.  If 
*it  turned  out  that  there  was  no  authority  to  enforce  such  a  condition  as  r^iog 
this,  and  the  plaintiff  were  nonsuited,  who  would  have  to  pay  the  costs?]  ^ 
They  must  come  out  of  the  county  rate.  Rex  v.  The  Inhabitants  of  Essex,  4  T. 
R.  591,  is  an  analogous  case.  There  the  Court  held  that  justices  in  sessions, 
having  determined  to  contest  a  fine  laid  upon  the  county,  which  they  considered 

(a)  The  rule  was  moyed  for  on  a  former  daj  of  this  term,  bnt  the  motion  was  dimissed 
as  premature,  no  application  having  at  that  time  been  made  to  the  clerk  of  the  peace  to 
enforce  the  bond.  Some  part  of  the  ob8er?ationa  here  reported  were  made  on  the 
former  day. 

(6)  55  G.  3,  c.  51,  8.  19,  enacts,  "That  the  jastices  of  the  peace  of  the  said  seTeral 
counties  are  hereby  authoriEed  and  empowered  to  demand  and  take,  whenever  they  shall 
think  fit,  good  and  sufficient  security,  to  be  approved  of  by  the  said  justices  in  general  or 
quarter  sessions  assembled,  from  the  high  constables  employed  in  collecting  and  levying 
the  rates ;  and  that  if  any  such  high  constable,  upon  being  so  called  upon  by  the  said 
justices,  shall  neglect  or  refuse  to  give  such  security  as  shall  be  approved  by  them,  it  shall 
then  be  lawful  for  the  said  justices  of  the  peace  in  quarter  sessions  assembled,  to  order 
and  direct  the  churchwardens  and  overseers  of  the  poor,  or  other  persons  appointed  to 
assess,  collect  and  levy  the  rates  of  any  parish,  township  or  place,  to  pay  the  quota  which 
shall  be  assessed  thereupon  towards  the  county  rate,  to  the  treasurer  of  the  county,  diri- 
sion  or  place  in  which  such  parish,  township  or  place,  shall  be  situate ;''  &c. 
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illegal,  might  order  the  expenses  to  he  paid  hy  the  oonntj  treastirer ;  and  Lord 
Keoyon  said  that  "wherever  a  daty  is  imposed  on  a  connty,  and  where  oosts 
incidentally  and  necessarily  arise  in  questioning  the  propriety  of  acts  done  to 
enforoe  that  duty,  the  magistrates,  who  have  the  superintendence  over  the  county 
purse,  have  necessarily  a  right  to  defray  such  expenses  out  of  the  county  stock." 

g'AUNTON,  J.  There  the  county  in  general  had  a  direct  interest  in  contesting 
e  fine.  In  the  present  case  there  is  no  duty  imposed  on  the  county.]  Where 
an  aet  of  parliament  directs  a  bond  to  he  taken,  it  must  be  understood  in  direct- 
ing, by  inference,  that  such  bond  shall  be  enforced;  and  that  cannot  be  done 
here  without  a  mandamus. 

Lord  DsNMAN,  C.  J.  But  a  mandamus  ought  not  to  go  if  there  is  no  autho- 
rity to  enforce  the  condition ;  or  if  the  consequence  might  be  that  an  action 
woold  he  brought  against  a  pauper,  and  the  costs  be  thrown  upon  the  county. 
The  justices,  in  sessions,  have  heard  and  decided  this  matter,  and  I  am  not  sure 
that  they  have  not  decided  it  rightly.     I  think  there  should  be  no  rule. 

TATJUTOif,  J.,  concurred. 
*1271  ^Patteson,  J.  I  am  of  the  same  opinion.  There  appears  to  be  no- 
-■  thing  in  the  statute  that  commands  a  bond  like  this  to  be  taken.  And 
this  is  an  application,  not  on  behalf  of  the  riding,  but  of  a  number  of  indivi- 
duals who  allege  that  they  have  been  cheated  of  their  money.  I  think  the  rule 
<m^t  not  to  be  granted. 

WILLIAMS;  J.;  concurred.  Rule  refused.  . 


Ex  parte  FENTIMAN.     Thursday,  Nov.  13. 

The  Court  will  not  g^nt  a  rule  nisi  for  a  criminal  information  against  jnstices  on  the 
following  grounds  only ;  viz.  that  they  held  a  party  to  bail  for  peijary,  without  any 
legal  information  or  eyidence ;  and  that  they,  without  legal  evidence,  or  any  opportunity 
given  him  to  defend  himself,  bound  him  over  to  the  sessions,  which  had  no  jurisdiction, 
to  answer  such  charge,  not  binding  over  any  prosecutor ;  that  their  conduct  was  in  some 
other  respects  irregular ;  and  that  the  party  applying  believes  them  to  have  acted  in 
coUnsion  with  persons  whom  he  had  intended  prosecuting,  to  deter  him  from  such  pro- 
MCtttion.  More  distinct  evidence  is  requisite,  that  the  justices  acted  from  corrupt 
motives. 

Jnstices  are  entitled  to  six  days'  notice  of  motion  for  a  criminal  information  against  them ; 
and  if  Uie  notice  name  a  day  for  the  motion  which  is  less  than  six  days  distant,  such 
defect  is  not  aided  by  the  party  forbearing  to*  move  within  six  days. 

Walker  Fentiman  served  notice  on  two  justices  of  the  East  Riding  of 
Yorkshire,  that  the  Court  of  King's  Bench  would  be  moved  on  the  first  day  of 
this  term,  or  so  soon  after  as  counsel  could  be  heard,  for  a  rule  to  shew  cause 
why  a  criminal  information  should  not  be  filed  against  them  for  having  unlaw- 
fally,  corruptly,  and  contrary  to  their  duty  as  justices  of  the  peace,  held  the 
said  W.  F.  to  bail  to  appear  at  the  East  Riding  sessions  on  a  pretended  charge 
of  perjury,  no  legal  information  having  been  laid  against  him,  or  legal  evidence 
offered,  or  opportunity  given  to  W.  F.  of  confronting  his  accuser;  and  for  hav- 
mg  summoned  the  said  W.  F.  before  them  and  compelled  him  to  enter  into 
*1281  '^^^gD'^Q^  *with  surety  to  appear  at  the  said  sessions,  without  giving 
^  him  time  or  opportunity  to  offer  any  defence,  and  without  binding  any 
person  to  prosecute;  and  for  having  bound  the  said  W.  F.  to  appear  and  answer 
at  the  sessions  for  an  alleged  offence  over  which  they  knew  the  sessions  had  no 
jurisdiction.     The  notices  were  served  on  the  Slst  of  last  October. 

F,  PoUockf  on  this  day,  moved  accordingly,  upon  an  affidavit  by  W.  F.  con- 
taining stiLtements  in  support  of  the  above  charges,  adding  other  allegations  of 
irregokr  and  vexatious  conduct,  and  stating  his  belief  (see  Rex  v.  Williamson, 
3  B.  &  Aid.  582,)  that  the  justices,  in  the  conduct  tfaev  had  pursued,  had  lent 
themselves  to  the  purposes  of  certain  parties  whom  W .  F.  had  been  about  to 
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|iTQ9e«Qte,  wit)i  s^  view  to  d^ter  Um  from  pq  doing.    ThA  affidayit  stilted  ihat 
BO  bill  was  foapd  M  fthe  Qessiona. 

Loiid  PsNMAif,  C.  J.  Tke  ftota  «Uled  do  pot  fpruUb  svffieieiitly  eogeiit 
pvQof  of  convptiQU  to  f^nthoriM  the  grantiDg  of  this  role.  Aad  besidee,  the 
PATty  applying  hfui  not  given  six  days'  potiqe  to  the  jastices.  Kow  in  a  late 
C4se,  la  the  matter  of  Flomders,  4  B.  &  Ad.  865,  1  Nov.  &  H.  592,  it  was 
held  thut  notioe  served  «pon  a  justice  on  the  Uth  of  January,  1833,  for  the 
fast  day  of  Hilary  ^lerm,  or  so  poon  after  as  oouneel  oomld  be  heard,  was  too 
late,  not  being  a  sij:  days'  notiee,  though  the  motion  did  not  a]^ear  to  have 
been  actually  made  within  six  days  from  the  notice.  That  ease,  indeed,  was 
deoided  upon  the  ^PCF^ss  words  of  a  statute  ^13  G.  S>  o.  18,  s.  §,)  requiring  six 
days'  notice  (as  to  viotion  for  » "^ocortiorari,)  buA,  six  days  heug^  given  to  ^§9 
Viagistrates  to  pr^iaie  for  yieeting  an  application  of  th«^  kind,  it  af^pears  *- 
to  xne  reasonable  that  the  same  rule  should  pinevaU  in  the  caso  of  notices  to 
them  of  moti^p  for  a  criming  infonuation* 

Taunton,  J.,  concurred. 

Pattxson,  J.  Th^  notion  is  m^  sufident;  but  further,  the  question  in 
^a^es  of  this  kind  being,  wheflier  the  .msgisUraite  aeted  from  a  <^  dishonest,  op- 
pressive, or  oonvpt  motive,  under  whioh  description  fear  or  fsvour  may  gene- 
riJly  be  indoded,''  Re^  v.  Bonrop,  3  0.  ^  A.  ^4«  I  think  the  corrupt  naotive 
here  ought,  at  all  events,  to  have  been  more  distinctly  shewn,  !to  warrant  our 
grantij^g  th^  nile. 

Williams,  J.  concurred.  Bule  refused. . 


GHESTEEMAN  offdimt  LAMB.     Thursdo^y,  N(nf.  13. 

Ji  the  purohaser  of  a  hone  on  varraaty  discovers  hut  to  be  vntoiiMt,  he  ekoold  innedi- 
ately  tender  him  back  to  the  seller ;  aad,  if  the  seller  rcAise  to  take  IdwOj  should  sell 
him  as  soon  as  possible,  for  the  best  price  that  could  be  procarod.  The  seller  is  liable 
for  his  keep,  in  the  meanirhile,  for  a  reaeoaahle  leagth  of  time. 

What  length  of  time  is  reaaaaable,  la  any  particular  case,  is  a  <iaeetioa  lor  a  jory. 

|b  an  action  opon  each  varranty,  if  defianda^it  wishes  to  reduce  plaaattf 's  claim  for  keep 
on  the  ground  that  the  time  was  unreasonable,  he  must  make  that  point  at  the  trial, 
if  he  then  dsfeads  solely  on  the  gioand  that  there  was  ae  breach  of  warrantj,  and  the 
jury  give  dainages  in  respect  both  of  the  price  aad  keep,  he  cannot  moTe  to  reduce  them 
because  the  Judge  did  not  leave  k  to  the  jury  whether  or  not  the  bene  was  ktpi  an 
unreasonable  time. 

AssuifpsiTX  on  the  warranty  of  a  horse;  the  deokration  alleging,  in  ove 
eount,  that  the  plaiptif  was  put  to  expense  in  keeping  the  horae*  Pisa,  the 
general  issue.  ^On  the  trial  before  Taunilon,  J.,  at  the  Uiddkse^  sit-  r^^oA 
tings  in  last  jBaster  term,  the  material  faets  appeared  to  be  as  follows:^-*-  ^ 
The  defendant  sold  and  deliveFed  the  horse  to  the  plaintiff  on  the  28th  of  June. 
ISariy  in  July  the  horse  was  found  to  be  lame;  on  the  lOth,  upon  examuiation 
by  a  veterinary  snrgeon,  the  complaint  was  found  to  be  spavin.  On  the  11th 
of  July  the  plaintiff  gave  the  defendant  nofim  that  the  horse  was  HnsouBd,aiid 
that  he  should  return  him  and  demand  back  the  purohase^money:  and  on  the 
^th  the  plaintiff  sent  the  horse  to  livery,  and  informed  the  defendant  that  he 
had  done  so.  On  the  27th  this  action  was  eommenced ;  and  on  the  ).6th  of 
September  the  plaintiff  (having  informed  the  defendant  of  bis  intention  so  to 
do)  sold  the  horse  by  auction  for  2B  guineas.  The  action  was  brought  to  reoo- 
yer  the  difference  between  that  sum  and  40/.,  the  price  given  by  i£d  plaintiff, 
and  likewise  9/.  17s.  for  the  horea's  keep  at  Uveiy  till  the  second  sale.  For  the 
defendant,  it  was  insisted  that  the  horse  was  not  unsound,  and,  consequently, 
that  nothing  was  dae,  on  account  either  of  ths  price  or  of  the  keep.  The 
learned  judge,  in  Icftving  the  ease  to  the  jury,  saio^  tUt  in  bis  opinion  theve 
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hid  been  a  sufficient  tender  <^  the  horse  back  to  the  defendant;  that  if  the 
horse  was  unsound,  it  was  the  defendant's  duty  to  provide  for  the  charges  of 
itanding  at  liTcrj ;  and  therefore  the  plaintiff,  in  that  case,  would  be  entitled 
to  the  9/.  17«.  claimed  for  keep.  The  jury  found  a  verdict  for  the  plaintiff,  for 
the  whole  sum  demanded.  Platt^  in  the  same  term,  moved  for  a  rule  to  shew 
caose  why  there  should  not  be  a  new  trial,  or  why  the  verdict  should  not  be 
idnoed  in  respect  of  the  keep ;  contending  that,  if  the  plaintiff  was  entitled  to 
Moii  recover  any  thing  on  that  head,  still  the  learnt  '''judge  ought  to  have 
^  directed  the  jury  to  allow  keep  during  such  time  only  as  was  absolutely 
neoeanry  for  selling  the  horse;  and  he  cit^  Caswell  v,  CoarOyl  Taunt.  56€L 
A  mle  nisi  having  been  grantedi 

Byle$j  now  shewed  cause.  The  plaintiff  was,  at  any  rate,  entitled^to  recover 
fer  tone  keep;  that  is,  dvring  suon  time  as  was  requisite  to  enable  nim  to  seH 
the  horse  to  the  best  advantage  :  Mackenzie  v.  Hancock,  By.  &  M.  486.  Whe- 
ther he  kept  the  horse  longer  than  was  necessanr  for  that  purpose,  was  a  ques- 
tion for  the  jury ;  and  the  evidence  here  shewed  that  the  horse  was  not  kept  for 
an  unreasonable  time;  or,  at  least,  that  there  was  no  undue  detention  by  the 
£udt  of  the  plaintiff.  Besides,  if  the  defendant  meant  to  rely  on  this  defence,  he 
shoold  have  urged  it  at  the  trial ;  but  his  case  there  was,  that  no  keep  at  aU 
V98  reeoverable. 

FlaU,  oontrd.  The  measure  of  damage  is,  how  much  less  the  horse  was  worth 
than  the  price  given,  after  he  had  been  a  reasonable  time  in  the  hands  of  the 
purchaser.  And  the  expense  of  keep  can  only  be  reckoned  for  the  same  reason- 
able time.  Tne  extent  of  the  plaintiff's  right  to  recover  in  respect  of  keep,  was 
a  point  which,  at  all  events,  the  learned  judge  ought  to  have  stated  to  the  jury. 
\ixmnov,  J.  Tke  defendant's  case  was,  &at  the  horse  was  not  lame  at  all : 
tiie  objection,  that  he  had  been  kept  too  long,  was  never  suggested.  I  did  not, 
m  summing  Hp,  look  to  the  ri^fat  or  left,  to  see  what  point  might  be  raised  in- 
*1821  ^^P^^^^°%  ^^  ^^^^  relied  upon.]  The  defence  being,  *that  there  was 
J  no  unsoundness,  it  could  not  consistently  have  been  urged  to  the  jury 
that  the  plaintiff  was  too  late  in  returning  the  horse;  but  the  judge  should 
bave  called  their  attention  to  that  point,  which,  indeed,  was  a  point  of  law.  It 
appears  from  Caswell  v.  Coare,  1  Taunt.  566,  that,  when  the  warranty  is  broken, 
tne  plaintiff  may  instantly  sell  the  horse  for  what  he  can  get,  and  may  recover 
the  residue  of  the  price  in  damages  :  there  the  whole  amount  of  keep  was  de- 
incted  from  the  sum  given  by  the  jury.  [Williams,  J.  At  least  some  time 
■ait  be  allowed  for  discovering  what  the  cause  of  the  defect  is]. 

Lord  Den  MAN,  C.  J.  I  can  conceive  no  case  where  a  purchaser  returns  a 
horse,  in  which  the  seller  may  not  be  liable  for  some  keep.  The  law  upon  the 
Bubject  is  thus  laid  down  in  Mr.  Selwyn's  Law  of  Nisi  Prius,  8th  ed.  vol.  i.  p. 
657,  tit.  Deeeit.  I.  2 : — ''  As  soon  as  the  unsoundness  is  discovered,  the  buyer 
sboold  immediately  tender  the  horse  to  the  seller ;  and,  if  he  refuses  to  take 
him  back,  sell  the  horse  as  soon  as  possible  for  the  best  price  that  can  be  pro- 
eured ;  for  the  purchaser  is  entitied  to  recover  for  the  keep  of  the  horse  for 
aoch  time  only  as  would  be  required  to  re-sell  the  horse  to  the  best  advan- 
tage." (Citing  M'Kensie  v.  Hancock,  By.  &  M.  436).  Whether  the  time  of 
keeping  be  reasonable  or  not,  is  a  question  for  the  jury.  But  here  the  defend- 
ant altogether  denied  his  liability.  It  is  true  that  counsel  would  have  been 
nnder  a  disadvantage  in  resting  the  case  on  two  different  grounds ;  but  that 
*13S1  ^^■^B'd^'^&^^^Q  cannot  vary  the  course  which  *mu8t  be  pursued  in  trying 
^  a  cause.  If  the  defendant's  counsel  meant  to  rely  upon  the  unreasona- 
bleness of  the  time,  he  should  have  shewn  grounds  for  insisting  on  that  point, 
and  taken  the  opinion  of  the  jury  upon  it.  It  was  sufficient  for  the  jadge  to 
take  the  defendant's  case  up  as  his  counsel  presented  it.  I  think  the  rule  ought 
not  io  be  made  absolute. 
Tauhton,  J.,  concurred. 
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Patteson,  J.  The  defendant's  coansel  should  either  have  pat  the  point  to 
the  jury  himself,  or  requested  the  learned  judge  to  do  so  in  summing  up. 

Williams,  J.  lam  of  the  same  opinion;  and^  all  things  considered,!  think 
the  defendant  is  well  off.  Rule  dbcharged.(a) 


*Ex  parte  LEWIS  and  Wife.     Thursday,  Nov.  13.  [*135 

Under  stat.  53  G.  3,  c.  141,  s.  2,  the  Court  has  no  discretion  as  to  setting  aside  an  annuity 
deed,  when  the  memorial  does  not  trulj  state  the  consideration.  It  makes  no  differ- 
ence that  the  deed  has  been  in  force  more  than  six  years. 

The  deed  will  be  set  aside  for  sach  inaccuracy  in  the  memorial,  though  the  defect  appear 
by  affidavit  only. 

(a)  The  following  case  was  argued  and  determined  in  Easter  term,  1835 : — 

MooBB  against  Eddowss.     7%uradayf  AprU  16. 

Where  a  party,  sued  for  money  had  and  received,  rested  his  defence  on  his  haring  obtained 
the  money  bona  fide,  in  satisfaction  of  an  equitable  claim ;  and  the  plaintifT,  at  the  trial, 
merely  endeavoured  to  impeach  the  fairness  of  the  receipt,  and  the  claim  generally ;  and 
the  jury  found  for  the  defendant  \  the  Court  refused  to  entert&in  a  motion  for  a  new 
trial,  made  on  the  ground  that,  admitting  the  fairness  of  the  transaction,  the  defend- 
ant appeared,  upon  the  plaintiff's  case  at  the  trial,  to  b^not  entitled  to  retain  more 
than  a  part. 

Assumpsit  for  money  had  and  received.  On  the  trial  before  Coleridge,  J.,  at  the  Shrews- 
bury Spring  Assises,  1835,  it  appeared  that  the  plaintiff  was  the  assignee,  under  the  Lord's 
Act  (32  Q.  2,  c.  28,  s.  17,  extended  by  33  O.  3,  c.  5,  which  is  made  perpetual  by  39  6.  3, 
c.  50,]  of  the  effects  of  a  person  named  Hincks.  Hincks,  before  he  was  in  custody,  had 
married ;  and  upon  his  marriage  executed  a  settlement,  by  which  he  covenanted  to  pay 
to  certain  trustees,  their  heirs,  executors,  &c.,  lOOOJ.,  the  interest  thereof  to  be  paid  to  the 
wife  for  life,  and  after  her  death  in  equal  shares  to  the  children  of  the  marriage.  The  wife 
died,  leaving  two  children  of  the  marriage,  one  of  whom  was  married  to  the  defendant ; 
and  the  defendant  was  entitled,  in  her  right,  to  5002.,  under  the  settlement.  Hincks, 
while  in  custody;  gave  a  written  authority  to  the  defendant,  on  the  5th  of  March,  1834, 
to  the  following  effect : — "  I  hereby  authorize  you  to  sell  *my  goods,  and  receive  r«|04 
the  money  in  discharge  of  your  debt  under  the  settlement,  reaerving  thereout  svffi-  *• 
dent  to  keep  me  from  the  parish."  The  defendant  accordingly,  on  the  17th  March,  1834, 
sold  a  quantity  of  Hincks's  effects,  and  thereby  raised  321/.  Hincks,  in  his  assignment, 
made  on  the  1st  of  August,  1834,  included  this  money  in  his  schedule;  and  the  action 
was  brought  to  recover  it.  The  defendant  contended  that  the  assignment  conveyed  only 
the  property  which  Hincks  had  on  the  1st  of  August ;  that,  inasmuch  as  the  authority  to 
sell  the  above  property,  and  the  sale  of  it,  were  anterior  to  that  time,  it  was  out  of  Hincks, 
and  defendant,  as  an  equitable  creditor  under  the  settlement-,  was  entitled  to  retain  the 
purchase-money.  The  plaintiff  endeavoured  to  impeach  the  fairness  of  the  transaction; 
and  contended  besides,  that  this  was  not  payment  under  the  settlement ;  inasmuch  as  that 
required  such  payments  to  be  made  to  the  trustees,  and  not  to  the  party  entitled.  The 
learned  Judge  directed  the  jury  to  find  for  the  defendant,  if  they  considered  that  tke 
authority  had  been  g^ven  bona  fide  in  pursuance  of  the  settlement,  and  that  the  sale  was 
made  bona  fide  in  pursuance  of  the  authority.    Verdict  for  the  defendant. 

F.  V.  Leej  now  moved  for  a  new  trial ;  and,  after  stating  other  grounds,  on  which  the 
Court  decided  against  him,  contended,  that,  at  any  rate,  there  ought  to  have  been  a  ver- 
dict for  the  plaintiff  for  some  damages,  inasmuch  as  the  defendant  was  not  authorized  to 
retain  the  whole  sum  raised,  but  was  bound  to  reserve  sufficient  to  keep  Hincks  from  the 
parish.  He  admitted,  however,  that  this  point  had  not  been  made  for  the  plaintiff  at  the 
trial,  and  that  the  only  question  then  raised  was  as  to  the  defendant's  right  to  act  under 
the  authority. 

The  Court  (Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js.,)  referred  to 
Chesterman  v.  Lamb,  (ante,  p.  129],  and  said  that,  as  the  objection  at  the  trial  had  been 
made  to  the  whole  transaction,  and  no  distinction  suggested  respecting  the  different  por- 
tions of  the  sum  raised,  they  could  not  now  entertain  a  motion  for  a  new  trial  on  such  a 
ground.  Rule  refased. 
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A  BuLE  had  been  obtained  calling  npon  Francis  Hooper  to  shew  canse  why 
an  annuity  of  56/.  19«.  7<f.,  granted  to  him  by  Charles  Lewis  and  Jane  his 
wife,  should  not  be  set  aside ;  and  why  an  indenture  and  warrant  of  attorney, 
given  and  executed  by  them  for  securing  the  same,  and  the  judgment  entered 
up  on  the  said  warrant  of  attorney,  should  not  be  set  aside  and  deliyered  up  to 
be  cancelled,  on  the  grounds,  that  a  part  of  the  consideration  money  was 
retained;  that  the  memorial  was  defective,  in  not  stating  truly  how  the  con- 
nderation  money  was  paid ;  and  that  the  notes  given  to  secure  part  of  the  con- 
sidention  money  were  dishonoured  when  due.  The  annuity  (determinable  on 
the  life  of  Jane  Lewis)  was  granted  June  21st,  1828.  The  statement  in  the 
memorial,  as  to  the  consideration  money,  was : — '*  5001,  paid  in  notes  of  the 
Govenor  and  Company  of  the  Bank  of  Endand.''  It  appeared,  on  affidavit, 
thai  this  sum  was  not  paid  in  Bank  of  England  notes ;  but,  principally,  by  a 
check  and  Worcester  tmnk-notes.  (tee  half  of  the  annuity  was  redeemed  by 
the  grantors  in  1829 ;  and  the  payments  then  continuing  due  were  regularly 
made  till  June  1883.  The  affidavits  set  out  other  facts,  as  to  the  dishonour  of 
the  notes,  and  retaining  of  the  consideration  money,  which  are  not  materiali 
and  the  argument  on  these  parts  of  the  case  is  omitted. 

R.  V,  Richardsj  now  shewed  cause.  The  application  is  chiefly  grounded  on 
n361  ^  ^'  ^'  ^'  ^^^'  ^'  ^*'  ^^^^^  which  ^'enactment  this  Court  exercises  s 
^  discretionary  power;  and,  in  a  case  like  the  present,  will  no  doubt 
eierciae  it  favourably  to  the  grantee.  As  to  the  objection  founded  on  an  alleged 
defect  in  the  memorial;  it  may  be  contended  that  sect.  2,  of  the  act  is  impera- 
tiTe  :(a)  but  in  cases  under  the  sixth  section,  it  has  been  held  that  the  lapse  of 
six  jears  operated  as  a  quietus  to  grantees,  by  analogy  to  the  Statute  of 
limitations :  Mootham  v.  How,  7  Taunt.  596,  [Hum/reyy  contrA,  referred  to 
Drake  v.  Rogers,  2  Brod.  &  B.  19,  as  shewing  that  this  did  not  apply  to  cases 
imder  sect.  2.]  That  was  the  case  of  a  memorial  defective  on  the  face  of  it : 
80  was  Darwin  v,  Lincoln,  5  B.  &  Aid.  444.  Those  authorities  shew  that  the 
deed  is  held  necessarily  void  where  it  varies  in  form  from  the  precedent  given 
by  the  statute.  But  where  parties  are  obliged  to  make  use  of  affidavits  to  shew 
that  the  memorial  is  irregular,  the  Court  has  an  equitable  jurisdiction,  and 
may  exercise  s  discretion,  as  in  cases  within  sect.  6. 

Bum/rejf,  contrd.  No  available  distinction  can  be  drawn  between  this  case 
and  Drake  v.  Rogers,  2  Brod.  &  B.  19.  In  Faircloth  v,  Gumey,  9  Bing.  622, 
it  was  objected  that  the  memorial  stated  the  consideration  to  have  been  paid 
$23y-|  in  notes ;  the  ^annuity  deed,  in  notes  and  sovereigns :  and  Tindal,  C. 
-'  J.  said,  '^  At  this  distance  of  time"  (four  years,) ''  that  would  be  a  subtle 
objection  on  which  to  vacate  the  grant  of  an  annuity;  but  we  must  allow  it,  if 
it  rests  on  sufficient  ground."  And  he  Held  that  the  parties  were  at  liberty  to 
shew  bow  the  money  was  actually  paid,  notwithstanding  the  words  of  the  deed. 
There  it  appeared,  on  an  affidavit  filed  by  the  erantee,  that  the  statement  in  the 
memorial  was  true ;  here,  the  affidavits  shew  the  contrary.  The  objects  of  the 
•ct,  as  to  the  memorial,  would  be  frustrated  if  the  statements  there  made  could 
not  be  falsified  by  affidavit.  The  objection  to  the  memorial  in  Mouys  v.  Leake, 
8 T.  R.  411,  must  have  been  raised  by  affidavit;  but  no  advantage  appears  to 
have  been  taken  of  that  circumstance  in  opposing  the  rule.  Then,  if  the  falsity 
of  the  memorial  be  shewn,  the  second  section  is  imperative. 
lord  Denman,  C.  J.    The  statute  53  G.  3,  c.  141,  s.  2,  enacts,— [His 

(«)  53  O.  3,  c.  141,  8.  2,  enacts,  that  within  thirty  days  after  the  execution  of  every 
UBQity  deed  for  life  or  lives,  &c.,  a  memorial,  among  other  things,  of  '*  the  pecuniary 
consideration  or  considerationB  for  grantibg  the  same/'  shall  be  enrolled  in  chancery  <'  in 
the  fonn  or  to  the  effect  following,  with  each  alterations  therein  as  the  nature  and  cir- 
cnmstances  of  any  particular  case  may  reasonably  require.^'  "  Consideration,  and  how 
paid.— 100/.  paid  in  money. — 500/.  paid  in  notes  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  other  notes  or  bills  of  exchange,  as  Uie  case  may  be."  "  Otherwise 
every  sach  deed,  4c.,  shall  be  null  and  void,  to  all  intents  and  purposes." 
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lordship  here  read  the  aeotioii,]  i^ow,  it  ba«  been  held  in  a  variety  of  cases, 
that  the  oonsideratioa  noat  be  aet  out  in  the  memorial  aoeording  to  the  truth : 
otherwise  the  penal  oonsequence  attaches,  that  the  deed  is  null  and  void  to  all 
Intents  and  purposes*  The  Court  has  no  discretion^  but  ia  obliged  to  gjve  effect 
to  the  clause;  and  the  oases  shew  that  the  statement  must  be  precise;  the 
memorial  must  give  the  fad.  If  it  were  otherwise,  the  act  would  be  ^nstantlj 
eluded ;  and  the  same  consequenoe  would  followi  if  it  were  bahi  sufficient  that 
the  memorial  agreed  with  the  annuitj  deed  and  tf  no  question  could  "^be  m^o 
raised  bj  affidavit  as  to  the  tnith  of  the  matter  stated.  ^ 

Taukton^  PAXTxaoN,  and  WiuiamS;  Js.,  concurred*       Rule  absolute. 


BROWN  c^crffw*  8HBVILL.     Thwtiay^  JNbv.  18. 

A  bntcfaer  lent  a  beast  to  the  shop  of  W.,  another  batcher,  to  be  Blaaghtered :  after  H 
bad  been  slaaghtered,  aod  the  earcaia  bed  remauied  in  tbe  shofi  for  Bome  time  (bat  hov 
long  did  not  appear),  W.'s  laadlord  distrajned  it  for  rent  arrear :  Held,  that  the  caiciw 
was  privilesged  from  distress. 

Tbsspabs.  The  first  count  of  the  declaration  stated,  that  the  defendsDt 
seized,  took,  and  distrained  certain  bullocks'  carcasses  and  meat,  the  property 
of  the  plaintiff,  and  sold  them  as  a  distress,  whereby  the  plaintiff,  beii^  a 
butcher,  and  exercising  that  trade,  was  prevented  from  supplying  hb  customers 
with  the  regular  quantity  of  meat,  and  was  obliged  to  purchase  other  carcasses, 
at  ft  high  rate,  for  bis  customers.  The  seeond  and  third  counts  were  for  sdudng 
and  converting  the  articles^  without  stating  the  plaintiff's  trade.  Plea,  not 
^ilty.  On  the  trial  before  Denman,  0.  J.,  at  the  December  sittinss  at  Guild- 
mJl,  1833,  the  plaintiff's  case  was,  that  the  plaintiff  had  sent  a  bullock  to  the 
premises  of  one  Woodbam,  a  butcher,  to  be  slaughtered  there  by  Woodham; 
nnd  that,  after  it  had  been  so  slaughtered,  it  was  seized  by  the  defendant  ass 
distress  for  rent  owing  for  the  premises  by  Woodham.  The  Lord  Chief  Jus- 
tice told  the  jury  that,  if  they  believed  these  facts,  and  that  the  plaintiff  was 
the  re^  owner,  and  not  merely  substituted  to  evade  die  distress,  they  shoald 
give  a  verdict  for  the  plaintiff.  The  jury  found  for  the  plaintiff.  In  Hilary 
ierm  last,  *Hutchin$on  obtained  a  rule  to  shew  cause  why  the  verdiot  ^^^ 
should  not  be  set  aside,  and  a  new  trial  had.  >* 

^  F,  PoUockf  now  shewed  cause.  After  verdict  it  cannot  be  said  that  the  pUn- 
tiff  was  not  the  real  owner :  and  this  raises  the  question,  whether  goods  under 
these  circumstances  be  not  protected  from  distress.  The  judgment  in  Simpsoa 
9.  Harcourt,  eited  in  Gorton  v,  Falkner,  4  T.  R.  568,  S,  G.  more  M\j^  Willee, 
$12,  though  it  confined  the  privilege  of  implements  of  trade  from  distress,  to 
cases  where  there  is  no  other  sufficient  distress  to  be  found,  and  to  such  imple- 
saents  as  are  in  actual  use  at  the  time  of  the  distress,  or  cannot  be  restored  in 
the  same  plight,  yet  admitted  the  absolute  privilege  of  things  delivered  to  per- 
sons exercising  their  trade,  as  cloth  in  a  tailor's  shop.  (He  was  then  sto|^ 
by  the  Court.] 

Mcusy  Dawson,  contri.  In  Grotton  v.  Falkner,  4  T.  R.  568,  S.  C.  more 
folly,  Willes,  512,  Ashhurst,  J.  li^s  it  down  as  a  general  principle,  that  all 
chattels  found  in  a  person's  house  are  liable  to  be  distrained  bv  the  landlord, 
adding,  that  <<  the  foundation  of  this  principle  is,  that  as  the  landlord  is  sap- 
posed  to  give  credit  to  a  visible  stock  on  the  premises,  he  ouffht  to  have  reeottise 
to  every  thing  whieh  he  finds  there.'^  The  ezoeptions  to  thu  rule  are  i«da^ble 
to  the  principle  cited  by  Dallas,  C.  J.,  in  Gilman  v,  Elton,  8  Br.  &  5.  80,  from 
Gisbourn  v.  Hurst,  1  Salk.  250,  that  '<  goods  delivered  to  any  person  ezerdang 
a  public  trade  or  employment,  to  be  carried,  wrought,  or  managed  in  the  way  w 
his  trade  or  employ^  are,  for  that  timCi  under  a  legal  proteotion;  and  {MriviUged 
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«l^^  firom  diitvaN  Cor  rent.''  The  oame  prmoiidB  *b«0  nnoe  been  meogniaed 
^*'J  in  Wood  V.  Clwrko,  1  Of .  &  J.  484,  8.  cTl  Tynrh.  814,  and  Adaiw 
V.  Grane,  1  Cr.  k  H.  880,  S.  C  8  Tjrwh,  826.  In  order  to  bring  tbe  pre- 
teot  oeae  within  tbe  Biinoiple  of  tbe  eiieeptions,  three  circomstuioes  mast  tber^ 
fore  ooQcur :  tbe  trade  jnuet  be  pnblio;  taking  in  the  cattle  of  others  to  slaugh- 
ter, must  be  eaaential  to  it;  and  it  moat  am)ear  thai,  in  point  of  fret,  Woodman 
here,  did  ao  take  in  the  bnllook.  Now,  first^  the  trade  of  a  butcher  is  not  pob- 
he,  in  the  sense  of  the  words  which  the  rule  requires.  Tbe  trade  of  an  ano- 
tioneer,  for  instanoe  (the  trade  held  in  Adams  v.  Grane,  1  Cr.  &  M.  880,  S. 
Q.  3  Tyrwb.  826,  to  be  within  the  exeeption),  is  pubUo  upon  grounds  not 
applicable  to  the  trade  of  a  butober;  and  the  eame  may  be  said  of  all  other 
trades  which  have  been  held  to  be  pnblie.  Secondly,  it  is  not  essential  to  the 
trade,  or  to  public  oonTenienee  that  a  butcher  abould  slaughter  cattle  which  aie 
^  property  of  other  butchers.  The  plaii^iff  afpeacrs,  by  the  dedaration,  to  be 
himself  a  butcher.  The  inetances  mentioned  by  Pallas,  C  J.  in  Oilman  «. 
fnten,  8  Br.  &  B.  80,  from  the  judgment  of  WiUea,  C  J*,  in  Simpson  v.  Uar- 
Usp^f  WiUes,  515,  are,  materials  sent  to  a  weaver,  or  clfth  to  a  tailor;  and  the 
xeasoQ  these  suggested  for  tbe  {Nroteotion  <£  those  articles  is,  that  trade  and  com- 
mevce  oould  not  otherwise  be  carried  on.  So  Blackstone,  (8  fila.  Comm.  book 
8,  ch.  i.y  p.  8,)  <'  Yalnable  things  in  the  way  of  trade  ahsjl  not  be  liable  to  dis- 
tress. Jls  a  horse  standing  in  a  smith's  shop  to  be  sboed,  or  in  a  common  inn; 
or  cloth  at  a  taylor's  house;  or  corn  sent  to  a  mill,  or  a  market.  For  all  theee 
are  protected  and  priyileg^d  tosf  the  benefit  of  trade;  and  are  supposed  in  com- 
*1411  ^^^  presumption  not  *to  belong  to  the  owner  of  the  house,  but  to  his 
^  cuatomars.  bnt,  generaliy  sneaking,  whateyer  aoods  and  chattels  the 
landlord  finds  upon  the  mtmiaes,  whatber  they  in  fact  oelong  to  tbe  tenant  or 
a  stranger,  are  diatreinable  by  him  for  rent ;  for  otherwise  a  door  would  be 
'Open  to  infinite  frande  upon  the  landlord.''  This  passage  is  cited,  and  the 
doctrine  apparently  ad<mted,  in  Lord  Xiyndhurst's  judgment  in  Wood  v.  Clarke, 
1  Gr.  &  J.  497,  S.  G.  1  Tyrwh.  327,  828.  In  all  these  insUnces  (to  which 
might  be  added  others,  as  that  of  an  anctioneerV  the  general  priociple  is,  that 
the  eoayenience  of  the  trade,  as  it  affeota  the  puUic,  is  to  be  looked  to.  But  it 
is  not  essential  to  the  trade,  as  it  affects  the  public,  that  one  butcher  should 
send  eattle  to  be  slaufffatered  by  another;  and,  in  fiict,  this  is  not  the  common 
way  of  conducting  the  trade ;  and  the  hindlord  could  not  presume  that  the 
earcaas  did  not  behMig  to  tbe  tenant.  Thirdly,  it  did  not  appear  in  evidence 
that  this  carcass  was  actually  in  the  shop  in  the  ordinary  course  of  trade.  It 
was  for  the  plaintiff  te  shew  that  tbe  facts  raised  an  exception  to  the  general 
rale.  In  1  Starkie  on  Eyidenc%  p.  865, 2d  edit.  1888,  it  is  said,  <<  In  general, 
where  it  has  been  shewn  that  the  case  falls  yrithin  the  scope  of  any  general 
principle  or  rule  of  law,  or  the  proyision  of  any  statute,  whether  remedial  or 
eyen  penal,  it  then  lies  on  the  opposite  F^ty  to  shew  by  evidence  that  the  case 
fidls  within  an  exeeption  or  proviso.''  To  bring  tbe  present  case  within  the 
exception,  the  plaintiff  was  at  least  bonnd  to  shew  that  the  carcass  had  not  re- 
mained at  the  shop  an  unreasonable  time;  otherwise  it  could  not  be  said  to  be 
there  in  the  ordinary  coarse  of  trade.  Thus  in  Adams  v.  Orane,  I  Gr.  &  M. 
Mioi  381,  S.  0.  8  Tyrwh.  828,  Bayley,  J.  makes  the  following  *remark  on 
**^J  the  case  of  Francis  v.  Wyatt,  8  Burr.  1498,  S.  G.  1  W.  Bl.  488,  (in 
which  case  it  was  held  that  a  oarriase  standing  at  a  livery  was  not  protected)  ;— 
'^  If  I  am  not  mistaken,  one  ground  of  that  decision  was,  that  the  carriage  was 
ataying  there  for  a  permanency,  and  so  occupying  the  premises  for  which  the 
nat  was  payaUe.''  Francis  •.  Wyatt,  8  Burr.  1498,  S.  G.  1  W.  Bl.  488,  is 
theiefore  an  authority  in  favour  of  the  defendant.  All  that  appeared  in  the 
prsseat  case  was,  that  the  carcass  was  at  tbe  shop,  like  other  arUcles  on  sale. 

Lord  DsNBiAJf,  G.  J.  The  first  question  is  one  of  facts;  that  is,  whether 
the  pkiDtiff  was  owner,  and  whether  ne  had  sent  the  beast  to  Woodman  that  it 
might  be  slaughtered  ?  and  the  jury  haye  found  both  these  facto  in  the  affirma- 
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tive*  The  Becond  question  is,  whether,  upon  these  facts,  the  carcass  was  pro' 
tected  from  distress  ?  I  think  it  was.  For  the  general  protection  of  trade 
goods  which  are  pat  into  a  person's  hands,  in  or£r  that  he  may  exercise  his 
trade  upon  them,  are  protected.  Jnstaaces  of  this  ma^  he  found  in  Oomps's 
IHeest,  (Distress,  (C.)  )  ]  and  the  nilis  is  laid  down  in  Oisboom  v.  Hurst,  1 
Balk.  250.  The  coansel  for  the  defendant  has  made  some  observations  upon 
the  word  '^  public,"  which  occurs  in  the  last  mentioned  case.  But  we  must  not 
insist  upon  this  word  so  strictly  as  to  hold  that  it  comprehends  only  such  trades 
as  are  commonly  called  public,  like  those  of  an  innkeeper  or  a  weaver.  The 
last  case  mentioned  by  the  Court  in  Gisboum  t;.  Hurst,  1  Salk.  250,  is  that  of 
two  tradesmen  who  brought  their  wool  to  a  neighbour's  beam,  tffhich  he  k^ 
f(Yr  M$  private  tue;  and  it  was  held,  *that  it  could  not  be  distrained.  r%iAQ 
Itcad  r.  Burley,  Cro.  Eli«.  549,  596.  S.  C.  Noy's  Rep.  68.  Then  it  L  ^^ 
is  said  that  the  Court  of  Exchequer  has  explained  this  privilege,  and  that  it 
exists  only  where  the  common  presumption  is,  that  the  goods  belong,  not  to  the 
owner  of  the  house,  but  to  his  customers,  (See  judgment  in  Wood  i;.  Clarke,  1 
Cr.  &  J.  497.  8.  C.  1  Tyrwh.  827,  828.)  There  was,  however,  in  the  ease 
alluded  to,  no  more  than  a  mere  citation  by  Lord  Lyndhurst  of  some  authori- 
ties,  in  which  it  was  said  that  the  goods  sent  in  the  course  of  trade  would  be 
supnosod,  in  common  presumption  to  belong,  to  the  customer;  and  the  decision 
of  tliat  case  does  not  turn  upon  the  doctrine  in  question.  In  Wood  i;.  Clarke,  1 
Or.  ft  J.  484,  8.  C.  1  Tyrwh.  314,  the  general  privilege  of  materials  delivered 
to  a  weaver  by  a  manufacturer  was  admitted ;  which  is  a  case  much  like  the 
provout ;  and  that  principle  is  in  strict  conformity  with  Simpson  v.  Harcourt, 
Wiilos,  512.,  (cited  in  Gorton  v.  Falkner,  4  T.  R.  568,)  and  with  the  case  in 
Common  Pleas,  Gilman  v.  Elton,  8  Br.  k  B.  75.  If  cloth  sent  to  a  tailor  to  be 
made  into  clothes,  and  materials  sent  to  a  weaver  to  be  made  into  cloth,  are 
protected,  I  think  the  carcass  of  a  beast,  which  has  been  sent  to  the  butcher's 
to  be  slaughtered  is  protected  also :  I  cannot  distinguish  such  a  case  from  the 
others. 

Taunton,  J.  I  am  entirely  of  the  same  opinion.  The  cases  collected  in 
Com.  Dig.  Distress,  (C),  are  abundantly  sufficient  to  illustrate  the  principle ; 
and  many  instances  there  given  seem,  in  my  judgment,  to  carry  the  protection 
farther  than  is  required  for  the  present  case.  The  case  of  Gisboum  v.  Hurst, 
1  Salk.  249,  is  *much  stronger  than  the  present.  There  a  carrier  brought  r^^iAA 
his  wagon  with  cheese,  which  had  been  delivered  to  him  to  carry,  into  ^ 
a  barn,  where  it  remained  two  nights  and  a  day ;  and  the  house  to  which  the 
bam  belonged  was  not  an  inn,  but  a  private  house ;  and  it  was  held  that  the 
goods  could  not  be  distrained.  The  Court  there  agreed,  *'  that  goods  belonging 
to  any  person  exercising  a  public  trade  or  employment,  to  be  carried,  wrought, 
or  managed  in  the  way  of  his  trade  or  employ,  are  for  that  time  under  a  legal 
protection,  and  privileged  from  distress  for  rent."  And  the  carrier  was  held  to 
to  be,  for  the  purpose  of  the  privilege,  a  common  carrier,  though  that  was  not 
his  regular  employment,  on  tne  ground  that  he  took  goods  of  u\  persons  indif- 
ferently for  hire.  But  then  it  is  said  that  the  trade  of  a  butcher  is  not  a  pnb- 
lie  one.  I  know  none  more  public,  or  the  carrying  on  of  which  is  more  con- 
venient or  necessary  :  it  is  as  much  so  as  a  trade  in  com.  It  is  also  said  that 
the  article  in  this  case  was  not  brought  to  be  wrought  or  managed  in  the  way 
of  the  trade.  But  the  beast  was  taken  to  a  butcher's  to  be  slaughtered ;  and 
a  butcher's  business  is  to  slaughter  beasts,  as  well  as  to  cut  them  up  and  sell 
them  to  the  public.  In  Read  i;.  Burley,  Cro.  Eliz.  549, 596,  the  beam  was  kept 
for  the  tenant's  private  use.  In  Thompson  v,  Mashiter,  1  Biuf.  288,  goods 
deposited  bv  a  factor  at  a  wharf  were  held  to  be  protected.  The  Taw  by  which 
we  decide  this  case  is  no  new  law ;  it  is  as  old  as  the  time  of  Queen  Elizabeth, 
and  has  been  acted  upon  in  various  instances,  subject  to  no  exception  applicable 
here. 
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*1451  Pattssok,  J.  I  am  of  opinion  that  the  oaroass  was  ^protected  from 
^  distras,  on  the  general  ground  that  it  was  in  the  hands  of  Woodham, 
in  the  way  of  his  trade.  I  cannot  distingaish  this  case  from  that  of  a  tailor ; 
for  though  the  trade  of  a  tailor  was  originally  confined  to  the  catting  up  of  cloth 
for  others,  jet^  as  it  is  now  carried  on^  it  is  not  necessary  that  he  should  he 
trusted  with  cloth  which  is  not  his  own.  Yet  cloth  of  a  third  person,  in  the 
hands  of  a  tailor,  for  the  purpose  of  being  cut  up,  is  not  now  distrainable.  Re- 
liance seems  to  be  placed  on  the  case  of  Francis  v.  Wyatt,  8  Br.  1498 ;  S.  C.  1 
W.  BL  483.  There  it  was  held  that  a  carriage  standing  at  livery  was  not  pro- 
tected. The  judgment  in  that  case  is  not  formally  reported  :  Lord  Mansfield  in 
the  first  instance,  advised  the  avowant  to  consider  whether  it  was  for  his  ad- 
vantage that  judgment  should  be  finally  given  in  his  favour ;  and  afterwards  it 
0eems  to  have  been  given  up  by  the  plaintiff,  the  Court  being  clearly  against 
him :  so  that  we  are  not  aware  of  the  reasons  for  the  judgment.(a)  There  is, 
however,  this  distinction  between  that  case  and  the  present ;  that  there  the  car- 
nage was  placed  in  the  tenant's  hands  merely  for  custody,  and  nothing  was  to 
be  done  to  it^  whereas,  here,  the  beast  was  sent  to  be  slaughtered.  Then  a 
question  is  made,  whether  the  trade  of  a  butcher  be  a  public  one.  What  is 
meantbypu^tc  I  do  not  understand.  A  common  carrier  and  an  inn-keeper 
are  bound  to  take  in  goods  sent  to  them  for  the  purpose  of  their  trade.  If  that 
*1461  ^  ^^^  distinction  ^pointed  at,  I  can  understand  it;  and  it  was  insisted 
J  upon  in  the  jurgument  for  the  avowant  in  Francis  v.  Wyatt,  3  Burr. 
1499, 1501 ;  S.  C.  1  W.  Bl.  484.  But  a  tailor  is  not  obliged  to  take  in  cloth 
to  be  cut  by  him.  I  find,  indeed,  that  an  old  authority  was  cited  to  shew  that 
he  is  3(6)  but  that  seems  to  have  been  afterwards  repudiated  :  so  that  I  do  not  see 
how  we  can  make  such  a  distinction  available  for  the  purpose  of  the  present 
question.  The  jury  have  here  found  the  fact  that  the  beast  belonged  to  the 
plaintiff,  and  was  sent  to  Woodham  to  be  slaughtered. 

Williams,  J.  I  am  of  the  same  opinion.  The  article  in  question  was  de- 
pouted  in  the  course  of  trade.  Many  proprietors  of  cattle  have  no  place  upon 
the  premises  where  cattle  can  be  slaughtered.  The  protection  of  the  carcass, 
therefore,  in  a  case  like  this,  is  for  the  benefit  of  trade,  just  as  much  as  that  of 
any  other  article  in  the  trades  where  the  protection  is  admitted  to  exist.  Allu- 
sion has  been  made  to  the  necessity  of  the  trade  being  public :  by  which  is 
meant,  I  presume,  that  the  nature  of  the  case  ought  to  be  such  that  the  land- 
lord has  not  reason  to  suppose  the  goods  to  belong  to  his  tenants  more  than  to 
the  tenants'  customers.  But  in  the  case  in  the  Exchequer  (see  judgment  in 
Wood  V.  Clarke,  1  Cr.  &  J.  497,  8.  C  1  Tyrwh.  327,  828),  which  has  been 
relied  upon  for  this  distinction,  the  case  of  a  beam  kept  for  private  use  was 
cited,  (Bead  v,  Bnrley,  Cro.  Eliz,  649, 696 ;  S.  C.  Noy's  Bep.  68,)  to  which  the 
distinction  will  not  apply.  Bulo  discharged. 


•147]  ♦The  KING  against  The  Inhabitants  of  IKEN.     Saturday,  Nov.  16. 

Pftapcr  went  into  the  service  of  6.,  for  whom  he  was  to  make  and  bum  pots,  and,  to  do 
•0,  he  was  to  hare  the  nse  of  yards,  and  of  a  kiln  and  sheds,  which  belonged  to,  and 
were  to  be  repaired  by,  B.,  who  also  was  to  find  and  cart  the  clay  for  the  pots,  and  pro- 
vide certain  other  necessary  materials. 

(a)  hi  Sir  W.  Blackstone's  Report  (p.  4S5),  it  is  said,  that  judgment  was  given  «  on  the 
gronnd  of  its  being  part  of  the  profits  of  the  premises ;  which  distinguishes  it  from  the 
CISC  of  goods  sent  to  be  manufactured."  See  the  ground  assigned  by  Lord  Kenyon  in 
Gorton  t.  Falkner,  4  T.  R.  667. 

(h)  la  the  argument  for  the  arowant  in  Francis  v.  Wyatt  (3  Bnrr.  1499),  counsel  cited 
the  Tett-Book  of  Hil.  22  Bdw.  4,  49,  pi.  15,  to  that  effect  (per  Brian,  C.  J.,  of  G.  P.  arg.). 
See  the  argnment  in  Adams  v.  Grane,  1  Gr.  ik  M.  384 ;  S.  G.  3  Tyrwh.  330  ;  and  judgment 
of  Yaoghan,  B* 
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A  qnafter  of  the  pfodnoe  of  tlM  SAl^of  ^e  pott  WHs  to  be  paid  to  ptfapef,  n  quarter  to  B., 
a  quarter  was  to  find  materiale,  and  the  other  qaarter  to  be  paid  to  ^opke^Ben  telling 
the  pots.  Afterwards  B«,  being  dissatisfied  with  paoper's  woric,  pot  an  end  to  the 
agreement ;  and  the  parties  made  a  second  agreement,  nnder  which  pauper  was  to  p^ 
a  sum  to  B.|  after  each  time  that  he  burned  a  kiln  (calculated  so  as  to  produce  to  B. 
about  as  much  as  the  quarter  under  the  first  agreement),  for  the  use  of  the  yards,  and 
Of  the  kilu  and  sheds,  which  B.  was  to  impair,  and  to  find  articles  as  before,  pauper 
digging  the  ciay,  and  nsaking  an  atlowance  to  B.  for  the  articles  found  bj  him.  Paupet 
was  to  have  the  pots.  The  kiln,  sheds,  and  lands  on  which  they  stood,  without  the 
clay,  together  with  a  tenement  rented  in  the  same  parish  by  the  pauper,  were  worth 
more  than  lOZ.  per  annum  : 

Held,  that,  under  the  second  agteement,  the  pauper  rented  a  teneinent  of  102.  annual 
Tahie^  and  gained  a  settleiiient  under  13  k  14  Otat.  2,  c.  13. 

Ok  &b  appeal  agaihst  at  order  of  twa  justioos,  whereby  Sarah  Chambers  and 
her  two  children  were  remoyed  from  the  parish  of  Ikeii  to  the  parish  of  Frosten* 
den  (both  in  Suffolk)  the  sessions  quashed  the  order^  subject  to  the  opinion  of 
this  Uoort  upon  a  case.  The  case  coming  on  to  be  argued  in  faster  term,  1833| 
the  Court  ordered  it  to  be  restated ;  and  the  restated  case  was  as  follows : — 

In  1813;  George  Chambers,  being  at  that  time  a  married  man,  and  settled  in 
Frostenden,  went  into  the  service  of  Samuel  Barnes,  of  Iken  as  a  pot-maker. 
Barnes  rented  a  considerable  farm  in  the  parishes  of  Iken  and  Sudbourne,  in- 
cluding a  pot-kiln  and  sheds  in  Iken.  Chambers  Was  to  make  and  bum  pots ; 
to  do  which,  he  was  to  have  the  use  of  the  kiln,  sheds  and  yards.  Biumes  was 
to  keep  the  kiln  and  sheds  in  repdr ;  to  furnish  and  cart  of  all  the  clay  wanted, 
and  supply  horses  to  grind  it  twice ;  and  to  find  red  lead,  with  whms  and  ooal 
for  burning  the  pots.  Chambers  was  to  receive  25  per  cent,  on  the  sale  of  the 
pots,  for  making  and  burning  them ;  Barnes  was  to  receive  25  per  cent,  for  the 
use  of  the  kiln,  sheds,  and  yards,  and  preparing  and  carting  tne  clay,  and  also 
for  cartinff  out  the  ware  when  *sold ;  another  25  per  cent,  for  coals,  r^AQ 
whins,  and  red  lead ;  and  the  remaining  25  per  cent,  was  allowed  to  i- 
shopkeepers  for  selling  the  goods.  Chambers  resided  in  a  cottage  in  IkeUj 
which  he  rented  of  Barnes  for  three  guineas  a  year,  and  worked  the  kiln  until 
1815 ;  when  Barnes  being  dissatisfied  with  the  ware  made  by  Chambers,  put 
an  end  to  the  foregoing  agreement  without  notice ;  and  the  parties  entered  into 
a  new  one,  as  follows : — 

The  average  number  of  kilns  burnt  during  the  year,  was  about  twelve ;  and, 
the  value  of  each  being  about  24^..  it  was  agreed  that  Chambers  should  pay 
Barnes  6^.  after  each  burning,  for  the  use  of  the  kiln,  sheds,  and  yards,  and  for 
furnishing,  carting,  and  grinding  the  clay,  and  carting  the  ware  out  when  sold. 
Barnes  was  to  keep  the  kiln  sheds  in  repair,  as  before :  to  provide  red  lead, 
coals,  and  whins  for  burning  the  pots ;  for  which  Chambers  was  to  allow  him 
in  the  settlement  of  accounts ;  and  Chambers  was  to  dig  the  clay,  and  do  as  he 
pleased  with  the  ware.  Chambers  continued  to  reside  in  the  cottage  at  the  same 
rent,  and  worked  the  pot-kiln  under  this  second  agreement  until,  1828,  when 
he  died.  The  clay  furnished  by  Barnes  was  dust  and  carted  in  the  winter  time, 
for  the  succeeding  summer,  from  lands  in  Sudbourne  occupied  by  him,  except 
for  one  season  only,  when  it  was  taken  from  other  lands  in  Iken,  not  occupied 
by  Barnes.  The  oottage,  with  the  kiln  and  sheds,  and  land  on  which  they 
stood,,  without  the  olay  were  wovtk  more  than  10/.  a  jeta-,  but  the  cky  itaelf 
was  worth  15s.  a  year  only.  • 

The  question  was,  whether  Chambers  came  to  settle  upon  a  tenement  within 
the  meaning  of  13  ft  14  Car.  2,  c.  12,  S)  1. 

^  *B%gg8j  Andrews^  and  Prendergcut,  in  support  of  the  ofd^r  of  ses-  r»i49 
sions.  This  was  a  settlement  by  renting  a  tenement  before  stat  50  6.  *- 
8,  0.  50.  The  seeaons  must  be  taken  to  have  affirmed  the  &ei  of  renting,  by 
their  quashing  the  order  of  removaL  Baty  on  the^  fltote  stAtod,  there  can  be 
no  question  that  Chambers  occupied  the  cottage,  kilm,  aiKl  shed  for  hie  own 
benefit,  and  to  the  value  of  10/. ;  and  whether  he  had  the  exclusive  occupatioli 
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cf  ereiy  part  is  itntnateml,  Hex  v.  flollington.  S  East,  118 ;  Hex  v,  Benne- 
worth,  2  fe.  &  C.  776.  He  must  have  occupied  the  kilns  as  owner,  tenant,  or 
femml.  The  ownership  is  not  asserted ;  and  it  id  clear  that  he  did  not,  under 
the  second  agreement,  occupy  as  servant :  no  one  expression  in  that  agreement 
authorises  such  a  construction.  He  is  to  work  at  the  kiltis  when  he  pleases, 
and  to  have  the  manufactured  article  for  himself;  and  the  rent  which  he  pavs 
at  the  several  burnings  is  not  dependent  on  the  work  which  he  does,  although, 
as  is  usual  between  landlord  and  tenant,  the  value  of  the  occupation  is  that  upon 
which  the  remuneration  to  the  owner  is  calculated.  It  is  true  that  this  is  paid 
for  the  ''use"  of  the  kilns;  but  that  word  does  not  exclude  the  relation  of  land- 
lord and  tenant,  any  more  than  the  words  ''  use  and  occupation.'^  In  Rex  v. 
Brampton,  4  T.  R.  848,  renting  after-grass  was  held  to  confer  a  settlement ; 
tod  the  Court  added,  that  taking  land  for  a  particular  purpose,  such  as  that  of 
setting  potatoes,  was  sufficient  to  confer  a  settlement :  Rex  v.  Dodderhill.  8  T. 
R.  449;  Rex  v.  Tardebig.  1  East,  528,  and  Rex  v.  Mellor,  2  East,  18d,  in 
which  a  settlement  was  held  not  to  have  been  rained,  were  all  cases  (to  use  tbo 
expceasion  of  Lawrence,  J.,  in  the  last  case)  where  the  contract  was  for  a  mere 
*1501  '^^^^^  ^  ^^  ^^  *machinery  annexed  to  the  soil,  and  not  for  a  lettiUfl;. 

^  Whatever  interest  the  parties  in  any  of  these  cases  may  have  gained  in 
the  mil,  was  simply  incidental  to  the  use  of  the  machinery.  Here,  there  is  an 
aetnal  use  of  the  kiln,  the  shed,  and  the  yard.  The  absence  of  a  formal  leas- 
ing at  a  stated  rent  is  immaterial :  Rex  v.  Chediston,  4  B.  &  C.  280.  In  Res 
«.  North  Bedbom,  Cald.  452,  the  lease  of  a  landsale  colliery,  rented  at  25^.  a 
jear  between  two,  was  held  to  confer  a  settlement,  though  counsel  objected  that 
tba  meaning  of  ^e  landsale  colliery  was  the  right  to  get  coals,  with  the  use  of 
the  necessary  implements :  that  these  were  in  a  great  measure  personal  chat- 
tels ;  and  that  a  considerable  part  of  the  rent  must  be .  considered  as  paid  in 
respect  of  them  :  to  which  the  Court  answered,  that  there  was  a  prim&  faeie* 
settlement,  and  they  could  not  take  notice  of  the  meaning  ascribed  by  counsel 
to  the  words  ''  landsale  colliery,^'  unless  it  were  stated  in  the  case. 

FoReU  and  CcUyer^  contri.  It  is  conceded  on  the  other  side,  that  the  mere 
hex  of  use  and  occupation,  and  even  the  right  to  use  and  occupy,  is  not  enoueh, 
without  an  aetual  interest  of  some  kind  in  the  thing  occupied.  An  occupation 
as  servant  is  insufficient :  Rex  v.  Cheshunt,  1  B.  &  Aid.  473 ;  Rex  v.  Lan^» 
ville,  10  B.  &  C.  899.  In  the  latter  case  Lord  Tenterden  said,  <'  It  is  essential, 
wheUier  the  subiect  of  occupation  be  the  land  itself,  or  a  part  of  its  profits,  that 
the  pauper  should  have  an  intereU  as  tenant  or  occupier, — a  ppssession  by  mere 
^l&ll  ^^^'^^  without  that  interest  is  not  enough.'^    In  Rex  v.  Bowness,  4  M. 

-*  &  8.  212^  Lord  ^Ellenborouffh  said,  ''  I  own  it  appears  to  me  that  it  has 
been  uniformly  adopted  as  the  rule  for  construing  the  statute  of  Car.  2,  as  much 
as  if  the  word  itself  had  been  inserted  in  the  statute,  that  the  coming  to  setitd 
in  means  by  renting  or  holding  in  the  character  of  tenant.'^  There  must  be 
rent,  or  services  in  the  nature  of  rent.  In  Rex  v,  Seacroft,  2  M.  &  S.  472,  it 
was  held  that  the  right  to  use  a  cellar  was  not  a  tenement,  when  it  appeared  to 
be  only  a  privilege  allowed  in  respect  of  the  principal  thing  in  the  contract, 
which  was  the  part/s  hiring  himself  to  be  waiter.  Here,  the  principal  part  of 
Qumbers's  contract  was  the  working  of  the  kiks.  That  he  originally  came  in 
u  a  servant,  cannot  be  disputed :  he  was  then  paid  according  to  what  he  made : 
but  his  master  was  dissatisfied  with  his  service,  and  made  a  fresh  bargain,  and 
might  have  discharged  him  if  he  pleased.  Then,  under  the  new  bar^in,  there 
is  no  fixed  rent  for  the  kilns ;  the  number  to  be  worked  is  not  specified :  and 
Barnes  might  still  have  discharged  Chambers,  if  he  had  again  found  reason  to 
be  dissati^ed  with  die  ware.  [JPattsbon,  J.  Under  the  new  bargain,  it  did 
not  signify  to  Barnes  what  the  ware  was.]  He  might  have  turned  him  away 
for  using  the  kilns  impronerly,  or  for  not  using  them ;  but  he  could  not  have 
distrained  upon  him ;  and  !^mes,  not  ChamJ^rs^  was  evidently  the  rateable 
oocopier.    ixk  Bex  v.  Hammersmith,  stated  in  the  note  to  Rex  t^.  Dodderhill|  8 
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T.  B.  450,  the  pauper  covenanted  with  the  owner  of  a  mill  to  deliyer  at  the 
mill,  and  ^nd  there,  a  certain  quantity  of  corn  weekly,  paying  the  owner  a 
certain  pnce  per  load;  and  the  mill-owner  covenanted  that  the  pauper  ■-•leo 
should  have  *the  liberty  to  graie  his  horse  in  a  meadow,  and  the  use  of  ^ 
a  stable  and  cart-house ;  and  the  mill-owner  was,  after  the  expiration  of  the 
term,  to  take  the  utensils  of  the  mill  at  a  valuation :  and  this  was  held  not  to  he 
a  taking  of  a  tenement,  though  it  seems  that  the  occupation  of  the  mill  must 
have  b^n  exclusive.  Here,  even  if  there  were  a  joint  occupation  by  Barnes 
and  Chambers,  it  does  not  appear  that  Chambers's  share  was  of  the  requisite 
Talue:  but,  in  fact,  it  is  an  occupation  by  Barnes  solely.  The  Courts  have 
shewn  a  disinclination  to  extend  the  effect  of  stat.  13  k  14  Car.  2,  c.  12. 
Hitherto,  every  settlement  allowed  has  been  upon  a  case  of  occupation  by  the 

Kuper  for  himself.  If  a  pauper,  comine  to  a  place  to  be  employed  there,  is  to 
held  to  rent  a  tenement  by  such  employment,  it  is  difficult  to  see  what  limit 
is  to  be  assigned  to  the  operation  of  the  statute.  With  respect  to  the  finding  of 
the  sessions,  they  have  quashed  the  order  subject  to  this  case ;  and,  besides, 
they  distinguish  between  the  renting  of  the  cottage  and  the  use  of  the  kilns. 

Lord  Denman,  C.  J.  I  think  a  settlement  was  gained  in  this  case.  It  is 
contended  that  Chambers's  occupation  under  the  second  agreement  was  merely 
a  continuation  of  that  under  the  first;  that  he  had  no  independent  interest,  and 
that  his  occupation  was  merely  ancillary  to  a  service.  But,  looking  at  the  second 
agreement,  I  own  I  think  he  had  an  independent  interest,  and  that  he  was  not 
liable  to  be  turned  out  at  will.  It  is  true,  that  there  are  expressions  in  this  case, 
respecting  the  earlier  agreement,  which  render  it  doubtful  whether  a  settlement 
could  have  been  gained  by  that;  and  we  find  that  Barnes  actually  exer-  r^^ro 
cised  the  power  of  putting  an  end  to  it,  without  notice,  *on  being  dis-  ■- 
satisfied  with  Chamoers.  That  fact,  however,  does  not  go  far  to  interpret  the 
agreement;  and,  at  any  rate,  we  cannot  import  the  first  agreement  into  the 
second,  which  appears  to  me  to  confer  a  substantial  interest,  and  one  under 
which  Chambers  was  entitled  to  remain.  Perhaps  the  best  illustration  of  this 
case  is  that  of  Bex  v.  Seacroft,  2  M.  &  S.  472,  where  the  alleged  occupation  was 
merely  ancillary  to  the  service,  and  consequently  conferred  no  settlement 
There,  however,  the  party  was  engaged  expressly  as  a  servant.  Bnt  here,  the 
larty  had  a  right  to  remain  as  long  as  he  kept  his  agreement.  He,  therefore, 
ad  an  interest  which  gave  him  a  settlement. 

Taui^ton,  J.  I  am  of  the  same  opinion.  If  we  had  the  first  agreement 
only;  it  certainly  would  be  a  material  fact,  that  the  pauper  went  into  Barnes's 
<<  service;"  and  I  should  pause  before  saying  that,  in  that  case,  I  could  infer  a 
contract  for  a  tenement.  But  the  second  agreement  supersedes  the  first ;  and, 
whatever  my  opinion  on  the  first  might  be,  under  the  second  there  was  clearly 
a  taking.  The  pauper  had  the  propertv  in  the  pots  manufactured,  the  landloid 
finding  the  clay,  red  lead,  coals,  and  whins  necessary  for  the  manufacture,  and 
Chambers  paying  6/.  after  each  burning.  Then  it  is  found,  as  a  fact,  that  the 
cottage,  with  the  kiln,  sheds,  and  land,  is  worth  more  than  IQl,  a  year.  Here 
the  principal  object  of  the  contract  clearly  was,  that  the  pauper  should  have  the 
use  of  the  kiln,  sheds,  and  yard ;  and  he  could  not  have  the  use  without  the 
occupation.  At  the  same  time,  if  the  occupation  were  ^merely  ancillary  r^i  54 
to  a  service,  it  would  not  confer  a  settlement.  But  here  I  apprehend  ^ 
that  there  is  no  service.  Chambers  could  not  be  called  a  servant  at  all  under 
the  second  agreement.  The  use  of  the  building  and  yards  was  in  the  pauper, 
and  the  property  in  the  pots,  when  manufactured,  was  in  the  pauper.  I  agree 
in  the  decisions  of  Bex  v.  Cheshunt,  1  B.  &  Aid.  473,  Bex  v.  Langriville,  10 
B.  &  Cr.  899,  Bexi^.  Bowness,  4  M.  &  S.  210,  and  Bex  v.  Seacroft,  2  M.  &  S. 
472.  Bex  v.  Hammersmith,  (Note  to  Bex  v.  Dodderhill,  8  T.  B.  450,)  is  the 
strongest  case ;  and  it  is  somewhat  difficult  to  distinguish  it  from  the  others : 
but  I  observe  that  counsel  there  save  up  the  settlement,  and  the  reasons  for  the 
judgment  are  not  stated :  the  onl^  ground  on  which  the  decision,  if  right  (and 
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I  do  not  ny  it  was  not,)  can  be  justified^  is,  to  suppose  that  the  Conrt  consi- 
dered the  grasing  of  the  horse  in  the  meadow,  and  the  using  of  the  buildings,  to 
be  ancillary  to  the  principal  contract.  But  that  is  a  different  case  from  this. 
Bex  V.  Seacroft,  2  M.  &  8.  472,  b  also  distinguishable.  There  tho  pauper 
went  into  senrice  expressly  as  a  waiter:  it  never  was  contended  that  he  was  a 
tenant :  it  was  a  mere  contract  of  seryice :  he  was  to  have  the  use  of  the  tap 
and  the  cellar,  which  is  a  profitable  priTilege  often  enjoyed  by  the  principal 
waiter  at  large  inns;  it  was  a  privilege,  therefore,  attached  to  him  in  reference 
to  the  principal  thing;  that  is,  to  his  contract  as  a  waiter,  which  is  inconsistent 
with  the  character  of  a  tenant.  Here,  the  principal  object  was  to  enable  the 
pauper  to  manufacture  the  pots,  which  he  could  not  do  without  the  buildings 
and  yards.  It  is,  therefore,  a  case  of  use  and  occupation. 
*1551       *Patts80N,  J.    I  ground  my  opinion  on  my  construction  of  the 

-■  second  agreiement :  we  are  not  called  on  to  construe  the  first.  Under  the 
second  agreement,  the  relation  of  master  and  servant  did  not  exist :  such  a  reUtion 
is  quite  inconsistent  with  the  stipulations  The  pauper  is  to  pay  6^.  after  every 
burning,  and  to  bum  what  he  pleases.  Barnes,  who  had  been  dissatisfied  with 
the  old  agreement,  exercises  under  the  new  one  no  superintendence  as  master, 
cr  even  as  partner.  The  6/.  is  evidently  paid  by  way  of  rent.  As  to  the  cases 
cited,  none  of  them  create  any  difficulty,  except  Bex  v.  Hammersmith,  (Note 
to  Bex  V.  Dodderill,  8  T.  B.  450.)  That  case  is  certainly  very  loosely  report- 
ed; and  I  cannot  understand  the  ground  of  the  decision.  If  the  only  debated 
point  there  related  to  the  grazing  in  the  meadows,  and  to  the  use  of  the  build- 
ings, I  can  understand  it;  for  it  may  be  tiiat  the  Court  held  that  there  was 
merely  a  license,  or,  at  any  rate,  not  the  relation  of  landlord  and  tenant.  But 
as  to  the  stipulation  respecting  the  mill,  and  the  taking  back  of  the  utensils  at 
a  valuation,  that  part  of  the  case  I  cannot  explain  :  there  must  have  been  some- 
thing not  reported.  Perhaps,  in  the  present  case,  the  sessions  ought  to  have 
found  the  fact  of  the  relation  of  landlord  and  tenant;  but  it  is  clear  that  rela- 
tion existed. 

Williams,  J.  I  am  of  the  same  opinion,  and  that  upon  the  second  agree- 
ment. Mr.  FoGett  makes  use  of  the  first  part  of  the  case  to  explain  the  second ; 
and,  if  that  could  be  done,  there  might  be  some  foundation  for  his  argument. 
He  has  also  noticed  the  difference  of  language  in  the  case,  in  speaking  of  the 
*1561   ^^^S®  '^^  ^^  ^^  other  buildings ;  but  that,  I  think,  arises  merely 

J  *from  the  sessions  having  doubted  whether  the  circumstances,  as  to  the 
latter,  took  away  the  quality  which  creates  an  occupation.  I  think  that,  under 
the  second  agreement,  there  was  an  occupation.  The  case  has  been  argued  as 
if  this  occupation  might  be  referable  to  somethiuff  else,  like  the  situation,  for 
instance,  of  a  waiter  or  a  butler,  or,  which  would  be  stronger  still,  that  of  a 
porter  at  a  lodge,  who  would  occupy  exclusively.  But,  as  to  that  point,  I  agree, 
with  the  rest  of  the  Court,  that  the  service  there  explains  away  the  occupation. 
Here  it  is  not  so.  Order  confirmed. 


The  KING  againtt  The  Inhabitants  of  BAWDEN.     Saturday,  Nop.  15. 

AppeDants  against  an  order  of  removal  relied  npon  the  lettlementof  a  deceased  par^  bf 
apprenticeship ;  and,  to  let  in  parol  evidence  of  the  indenture,  they  called  the  widow 
^  the  deceased,  who  stoted  that  her  husband,  in  his  last  illness,  told  her  that  he  se- 
eeived  his  indentures  from  his  master  at  the  end  of  his  apprenticeship,  and  wore  them 
oat  in  his  pocket.  The  sessions  confirmed  the  order,  subject  to  the  opinion  oi  this 
Conn  as  to  the  admissibility  of  the  evidence. 
The  Court  held,  that,  without  further  proof  of  inquiry  after  the  indenture,  evideBce  of 

this  eoDTersation  wai  not  admissible;  and  they  refused  to  send  the  case  baek  t»lM 

restated. 
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On  appeal  against  an  order  for  the  removal  of  Mary  Oldfieldytbe  widow 
of  Thomas  Oldneld,  from  the  township  of  Qolcar  to  the  town  of  BAwden,  both 
in  the  West  Riding  of  Yorkshire,  the  sessions  confirmed  the  order,  snbjeet  to 
the  opinion  of  this  Court  upon  the  following  case : — 

The  respondents  relied  upon  a  settlement  by  apprenticeship,  alleged  to  have 
been  gained  by  Thomas  Oldfield  in  the  appellant  township.  The  indentures 
were  not  produced ;  but  it  was  proved  that  they  had  been  executed  by  Thomas 
Oldfield  and  his  father  and  the  master;  and,  to  prove  the  loss  of  the  indentures, 
so  as  to  let  in  parol  evidence  of  the  contents,  the  pauper  ^Mary  Oldfield  pirt5<T 
was  called  by  the  respondents.  She  stated  that,  a  short  time  before  her  *> 
husband  died,  and  during  the  illness  which  terminated  in  his  death,  she  had 
some  conversation  with  him  about  the  indentures.  She  was  asked  by  the  res* 
pondenta'  counsel  what  that  conversation  was.  This  was  objected  to  on  behalf 
of  the  appellants ;  but,  after  argument,  the  Court  decided  that  the  evidence  was 
admissible.  She  then  stated  that  she  had  asked  her  husband  what  had  become 
of  his  indentures ;  and  he  said  that  he  had  got  them  away  from  his  master  after 
the  end  of  his  apprenticeship,  and  had  worn  them  in  his  pocket  till  they  weze 
all  to  pieces.  Parol  evidence  was  afterwards  admitted  of  the  contents.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  above  conversation  was 
Admissible  in  evidence,  or  not. 

Blachbume  and  Dutidas,  in  support  of  the  order  of  sessions,  acknowledged 
that  the  evidence  could  not  be  held  admissible,  unless  it  were  taken  to  hate 
been  proved  that  the  indenture  was  in  no  other  hands  than  Thomas  Oldfield's 
at  the  tiihe  of  the  conversation ;  but  they  contended,  Uiat  this  might  be  inferred 
from  the  statement  of  the  case,  which  then  would  be  like  Rex  v.  Morton,  4  M. 
&  S.  48 ;  and  they  urged  that,  at  all  events,  the  Court  might  presume  that 
some  evidence  of  this  kind  was  given  at  the  sessions;  and,  therefore,  there  was 
ground  for  sending  the  case  back  to  be  restated. 

Starkie  and  MUnerj  contri,  were  stopped  by  the  Court. 

*Lord  Denman,  C.  J.  If  the  statement  of  the  case  was  incorrect,  it  r^icg 
should  have  been  set  right  before.  This  is,  at  any  rate,  a  dangerous  kind  ■- 
of  evidence,  and  to  be  received  with  caution ;  and,  unless  the  requisite  proof 
had  been  first  given,  as  to  the  possession  of  this  indenture,  the  pauper's  con- 
versation on  the  subject  was  clearly  not  admissible.  In  Rex  t;.  MortoD(a) 
inquiry  had  been  made  of  the  master's  executrix  for  the  indenture  in  question: 
here  no  such  foot  appears.    The  order  of  sessions  must  be  quashed. 

Tauhton,  Patteson,  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed. 


HARRIS  againtt  DUNCAN.    Mcmday,  Nov.  17. 

Ib  an  action  of  trespasa  against  aeyeral  defendants,  two  suffered  judgment  by  defaalt; 
and  the  juiy  who  tried  the  cause  assessed  the  damages  against  them  at  a  farthing  :— 
Held,  that  the  Judge  might  certify  to  deprire  the  plaintiff  of  costs  as  against  these  par- 
ties, under  43  Slia.  c  6,  s.  2. 

LoKD  DsNMAN,  C.  J.,  delivered  the  judgment  of  the  Court  in  this  case,  u 
follows : — 

Mr.  SUer  moved  (6)  to  set  aside  a  Judge's  certificate  to  deprive  a  plaintiff  of 
costs^  where,  in  an  action  of  trespass  brought  against  three  defendants,  one 

(a)  4  H.  1^  S.  48.  It  was  proved  there  that  only  one  part  of  the  indenture  had  been 
teecuted.  See  Rex  v.  Gastleton,  a  T.  R.  236.  Bex  v.  J)enio»  *lB.kO.  620.  Btx  e.  Fid* 
dlehintott,  3  a  4  Ad.  460. 

(6)  Not.  11th.    Before  Lord  Denman,  C.  J.,  Tannton,  Patteson,  and  Williams,  Js. 
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beaded  the  geDenJ  hme,  iHiich  was  found  for  hiBiy  ibo  other  two  suffered  jndgw 
ment  by  default,  and  the  jnry  assessed  the  damages  against  thsM  at  a  furthing. 

He  said  the  staitate  48  Elis.  e.  6,  s.  2,  did  not  appl?  to  an  assessment  of 
^^g-|  damases,  where  judgment  had  gone  bj  de&nlt,  ana  that  such  was  alwajt 
^  consiaered  to  be  the  praotice. 

The  enactment  is,  <'  If  upon  any  action  personal  to  be  brought  in  any  of  Her 
Majesty's  Courts  at  Westminster,  not  being  for  any  title  or  interest  of  lands, 
&c.y  it  shall  appear  to  the  judses  for  the  same  Court,  and  so  signified  or  set 
down  by  the  justices  before  whom  the  same  shall  be  fried,  that  the  debt  or 
damages  to  be  recovered  therein  in  the  same  Court,  shall  not  amount  to  the  sum 
of  40<.  or  above,  that  in  eveiy  such  case  the  Judges  and  Justices  before  whom 
any  such  aetion  shall  be  pursued,  shall  not  award  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the. debt  or  damages  so  recovered* shall 
tmoimt  unto,  but  less  at  their  discretions/' 

If  the  word  ''tried"  is  material,  the  present  case  has  been  tried,  an  issue 
baring  been  joined  against  one  defendant,  as  well  as  damages  assessed  against 
the  others.  And  Tidd  (2  Tidd,  973,  9th  ed.)  states  a  case  from  9  Price,  386, 
(Harber  v.  Band,)  where,  in  trespass  for  breaking  and  entering  plaintiff's  close, 
defendant  pleaded  right  of  way  over  the  loons  in  quo,  and  plaintiff  took  issue 
thereon,  and  new  assigned  extra  viam ;  whereupon  defendant  suffered  judgment 
by  de&ult;  the  jury  found  the  rieht  of  way  for  the  defendant,  and  1«.  on  the 
new  assignment;  and  the  Court  held  the  defendant  entitled  to  costs  of  the  issue 
found  for  him,  and  the  plaintiff  to  no  more  costs  than  damages  on  the  new 
alignment.  This  decision,  indeed,  was  under  the  statute  22  &  28  Car.  2,  c.  9  f 
but  in  that  the  Judge  is  empowered  '^  at  the  trial  of  the  cause."  And  Tidd 
states  no  such  general  practice  as  was  supposed;  though  to  writs  of  inquiry 
before  the  sheriff,  the  words  of  the  act  do  not  apply."  Rule  refuseoL 


*16(ri  *BmD  against  HIGGINSON.    ifoiufay,  Nov.  17.     ' 

if  a  Judge  at  nUi  prius  decides  erroneonsly  as  to  the  right  to  begtn,  the  Court  will  not 
on  this  account  (at  least,  without  other  reasons)  grant  a  new  trial. 

At  the  trial  of  this  cause  before  Yauohak,  J.,  at  the  last  Bummer  assises 
for  Merionetshire,  the  6vlj  evidence  offered  by  the  plaintiff  was  an  advertisement 
and  a  letter.  Some  question  aiose  as  to  the  admissibility' of  these  documents : 
and  if  they  had  not  been  receivable  in  evidence,  the  defendant,  on  whom  an 
•iinnative  issue  lay,  would  have  been  entitled  to  begin.  The  learned  Judse, 
however,  thou^t  them  admissible ;  and  the  plaintiff  put  them  in,  had  the  reply, 
and  obtained  a  verdict. 

Sir  James  ScarleU,  in  this  terra(a)  moved  for  a  new  trial,  on  the  ground^ 
among  others,  that  the  only  evidence  for  the  plaintiff  had  been  improperlv 
admitted;  that  he,  therefore,  ought  not  to  have  been  allowed  to  begin;  and, 
ooittequently,  that  there  had  been  a  mistrial. 

Loi^  Denman,  C.  J.  If  the  documents  were  improperiy  received,  that  is 
ground  for  a  motion,  if  the  objection  was  token  at  the  trial.  But  as  to  Ac 
right  to  begin,  the  decision  of  the  learned  Judge^n  that  point,  even  if  we  dis* 
agreed  with  him  as  to  the  admissibility  of  the  evidence,  would  be  no  sufficient 
ground  fbr  this  application.  There  is  nothing  like  a  mistrial.  If  the  Judge  is 
wrong  on  sueh  a  p^int,  it  may  be  a  bad  mode  of  tmng  the  cause ;  but  I  never 
*1611  ^^^  ^  instance  in  which  *the  Court  interfered  on  that  account.  The 
^  judge  who  presides  at  the  trial,  determines  as  to  such  a  question  finally. 

(a)  KoT.  eth.    Before  Lord  Denman,  G.  J.,  Tannton,  FatteBon,  and  WUHamS)  Ja> 


92  Dob  d.  Wethbrbll  v.  Bird,   m  T.  1834.  [161 

Supponiiff  that  this  might  he  a  ground,  among  others,  for  granting  a  new  triaL 
it  certainly  would  not  done. 

Teub  Court  took  time  to  oonflult  with  Yaughan,  J.,  as  to  the  other  parts  of  the 
oasOi  and  on  this  day  the  rule  was  Refused. 


DOE  dem.  WETHERELL  against  BIRD.    Monday,  Nov.  17. 

In  a  lease  of  a  house  (made  in  1802,}  there  was  a  covenant,  with  a  clause  of  forfeiture, 
not  to  use  or  exercise  the  iradet  or  butme$t  of  a  batcher,  baker,  slaughterman,  melter  of 
tallow,  tallow  chandler,  tobacco  pipe  maker,  tobacco  pipe  bnmer,  soap  maker,  tagar 
baker,  fellmonger,  dyer,  distiller,  yictoaller,  Tintner,  taTem-keeper  or  coffee  honse- 
ke#per,  tanner,  common  brewer,  or  any  offmwot  iradef  without  license :  Held,  that  the 
lease  was  not  forfeited  by  carrying  on  any  occupation  besides  a  trade,  and  that  it  was 
not  a  trade  to  use  the  house  as  a  private  lunatic  asylum  ,*  the  word  trade  in  this  cove- 
nant being  applicable  only  to  a  business  conducted  by  buying  and  selling. 

Ejkotmknt  for  a  house,  fto.,  in  Middlesex.  On  the  trial  before  Denman,  C. 
J.i  at  the  Middlesex  sittings,  in.  December,  1833,  it  appeared  that  the  action 
was  brouffht  upon  a  forfeiture  of  a  lease,  granted  in  1802  by  the  father  of  the 
lessor  of  ue  plaintiff  to  a  person  of  the  name  .of  Soilleauz,  who  assigned  to  the 
defendant.  The  lease  contained  a  power  of  re-entry  upon  breach  of  any  of  the 
oovenants ;  and  there  were  covenants  (amongst  others)  to  repair  and  uphold  the 
buildings,  brick  walls,  &c.,  '^and  further,  that  the  said  J.  N.  J.  Soilleaux,  his 
executors,  administrators,  and  assigns,  shall  not  nor  will,  at  any  time  during 
die  said  term  hereby  granted,  permit  or  suffer  any  person  or  persons  whomso- 
eyer  to  inhabit  or  dwell  in  or  upon  any  part  of  the  said  hereby  demised  premises, 
who  shall  use  or  exercise  therein  or  thereupon  the  trades  or  businesses  *of  r^cj go 
a  butcher,  baker,  slaughterman,  melter  of  tallow,  tallow-chandler,  tobac-  *- 
co-pipe  maker,  tobacco-pipe  burner,  soap  maker,  sugar  baker,  fellmonger,  dyer, 
distiller,  yictualler,  yintner,  tavern  keeper,  or  coffee-house  keeper,  tanner,  com- 
mon brewer,  or  any  offensive  trade,  without  the  special  license  and  consent  of 
the  said  Thomas  Wetherell,  his  heirs  and  assigns,  in  writing,  first  had  and  ob- 
tained for  that  purpose."  The  breaches  insisted  upon  were  two  ]  first,  that  a 
wall  had  been  taken  down;  and,  secondly,  that  a  person  who  held  under  the 
defendant  had  used  the  house  as  a  private  lunatic  asylum.  The  defence  as  to 
the  first  breach  turned  entirely  up<m  facts :  with  respect  to  the  second  breach, 
evidence  was  given  on  both  sides  as  to  the  degree  of  annoyance,  if  any,  created 
by  the  use  of  the  house  for  the  purpose  mentioned.  The  Lord  Chief  Justice 
told  the  jury  that  he  was  of  opinion  that  the  manner  in  which  the  house  was 
used  came  within  the  word  '<  trade''  in  the  covenant,  and  he  left  it  to  them 
whether  it  was  offensive,  asking,  whether  or  not  they  would  choose  to  live  near 
a  house  so  occupied.  The  lury  found  a  verdict  for  the  plaintiff,  stating  that 
they  did  so  with  respect  botn  to  the  wall,  and  to  the  offensiveness  of  the  trade. 
In  Hilary  term  last,  Sir  Jama  Scarlett  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds,  as  to  the  first  breach,  of  surprise,  and  of  the  verdict  being  contrary 
to  evidence;  and,  as  to  the  second  breach,  of  misdirection. 

Sir  John  Campbell,  Attorney-General,  F.  FbUock,  and  Kdly  now  shewed 
oanse.(a)  This  b  an  offensive  trade,  within  the  meaning  of  the  covenant.  It 
is  not  a  *£Gur  criterimi,  whether  or  not  it  would  be  a  trade  within  the  r^tAo 
bankrupt  laws ;  several  of  the  trades  before  specified  in  the  covenant  are  I- 
not  so  now,  and  others  were  not  so  as  the  bankrupt  laws  stood  at  the  time  of  the  lease, 
1802.   Andthebankruptlawswerepassedaliointuitu.  The  word  trade  is  used  here 

(•)  Before  Lord  Denman,  0.  J.,  Taunton,  Patteson,  and  Williams,  Js.    The  arguments 
as  tp  the  first  breach  are  omitted. 
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in  the  popolar  fleDse,  aa  Shakspeare  oalls  the  eathering  samphire  on  the  &oe  of 
Dover  clilb  a  "  dreadful  trade/'  In  Johnson's  Dictionary,  among  the  definitions  of 
trade^  is  ^'oeenpation ;  particular  employment,  whether  manual  or  mercantile, 
distingniahed  from  the  liberal  arts  or  learned  professions/'  and  again,  ''  any 
employment  not  manual."  A  fisherman  does  not  get  his  liTclihood  by  buying 
and  sellinff,  yet  it  would  scarcely  be  disputed  that  he  would  come  under  this 
ooyenant,  if  he  carried  on  his  calling  so  as  to  make  it  offensive.  In  Doe  dem. 
Bish  V.  Keeling,  1 M.  &  S.  95,  it  washeld  that  keeping  a  school  was  a  breach  of  a 
eovenant  not  to  "  use  or  exercise  any  trade  or  business  whatsoever."  It  is  clear, 
from  the  language  of  the  covenant  here,  that  trade  and  business  are  used  in  the  same 
sense;  for  the  covenant  first  provides  against  the  <' trades  or  businesses  of  a 
butcher,"  &c.,  and  then  adds  "  or  any  offensive  trade."  In  fact  this  use  of  the 
premises  is  very  analogous  to  that  which  would  be  made  of  them  if  they  were 
tuned  into  a  tavern,  except  that  the  occupation  by  the  occasional  inmates  Wt>uld 
be  less  offensive  in  that  case  than  in  the  present.  It  will  be  said  that  the  court 
leans  against  forfeitures;  but  it  is  impossible  to  give  a  different  construction  to 
a  covenant  when  the  action  is  ejectment,  from  that  which  could  be  given  to  the 
instrument  in  an  action  of  covenant.     If  this  be  a  trade,  there  can  be  no 


^1641  *^^^^^  especially  after  the  verdict,  of  its  being  offensive.  Lord  Ellen* 
•'  borough,  in  Doe  dem.  Bish  v,  Keeding,  expressed  himself  strongly  as  to 
the  annoyance  created  even  by  schools ;  1  M.  &  S.  99. 

Sir  Jame$  ScarkU,  l%enger,  and  Steer,  contrft.  The  question  of  offensive- 
BMs  was  lef^  too  broadly  to  the  jury.  If  they  were  to  determine  whether  they 
would  choose  to  live  near  such  a  house,  the  question  becomes  one  of  a  more  or 
less  sensitive  ima^nation ;  but  the  real  question  is,  whether  the  mode  of  occu- 
pation was  offensive  to  the  senses.  Independently  of  this,  the  occupation  is  not 
a  trade  at  all,  either  in  the  technical  or  common  sense  of  the  word.  Such  a 
term  was  nerer  applied  to  it  before.  In  this  lease,  the  "  trades  or  businesses" 
mentioned  relate  merely  to  the  occupations  specified ;  then  follows  the  general 
im)hibition,  which  is  confined  to  trade.  If,  nowever,  it  be  true  that  "  trade" 
and  '<  business"  are  here  used  in  the  same  sense,  there  is  as  much  ground  for 
aajiog  that  <' business"  is  narrowed  to  "trade,"  as  that  "trade"  is  ex- 
tendtti  to  "  business."  But  the  words  are  in  fact  used  distinctly ;  and  this  was 
the  view  taken  by  Le  Blanc,  J.,  in  Doe  dem.  Bish  v.  Keeling,  1  M.  &.  S.  100. 
The  words  in  that  case  differed  very  much  from  those  in  the  present ;  there  the 
prohibition  was  general  against  "  any  trade  or  business  whatsoever ;"  here,  there 
is  no  general  prohibiti«n  of  any  thing  but  a  trade.  The  expressions  of  Lord 
EUenborough,  in  that  case,  which  have  been  relied  upon  on  the  other  side,  were 
beside  the  point;  and  the  case  of  Jones  v,  Thome,  1  B.  &  C.  715,  is  stronger 
*1651  other  way.     There,  *the  covenant,  after  providing  against  several 

-'  specified  "trades  or  businesses,"  added  the  words  "  any  other  trade  or 
business  Uiat  might  be  or  srow  or  lead  to  be  offensive ;"  and  it  was  held  that 
wing  the  premises  as  a  public  house  was  no  breach.  It  is  not  enough  that 
there  is  a  possibility  of  an  occupation  becominff  offensive.         Cur,  adv,  vtUi. 

Lord  DxNBfAN,  C.  J.,  in  this  term  (November  22d)  delivered  the  judgment 
of  the  Court.  This  was  an  action  of  ejectment  on  the  forfeiture  of  a  lease  by 
virtue  of  a  proviso  for  re-entry  on  breach  of  any  of  the  covenants.  The  two 
breaches  of  covenant,  for  which  the  plaintiff  had  a  yerdict,  were,  pulling  down 
a  wall,  and  carrying  on  an  offensive  trade  upon>  the  demised  premises. 

With  respect  to  the  former,  the  defendant  has  entitled  himself  to  a  new  trial, 
by  raising  considerable  doubt  whether  the  fiicts  were  fairly  brought  forward.  It 
most  be  on  payment  of  costs. 

This,  however,  could  avail  him  nothing,  if  the  verdict  could  stand  for  the 
other  and  more  important  breach ;  and  it  has  become  necessary  to  consider 
whether  the  verdict  recovered  upon  it  can  be  sustained.  The  terms  of  the  co- 
voiant  are,  that  the  lessee  shall  not  carry  on  any  of  the  trades  or  businesses 
enumerated,  or  any  offensive  trade  whatever.    (His  lordship  here  read  the 
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ooYenaiit)  .ThQ  Question. lS|  whether  these  words  eomprehMded  every  oeenpa- 
tioB  darried  on  for  the  purpoee  of  pn^t^  and  include  the  bnanesB  of  keeping  a 
Innatic  asylnm,  to  whi^  use  the  premises  have  been  oonverted.  It  was  argued 
that  trade  does  not  necessarily  oonsiat  of  baying  and  sellkig,  though  the  h^xA' 
nipt  lawa  are  restricted  *to  trades  of  that  description ;  that  the  lessor's  r^aa 
obvions  wi^T||iig  was  to  interdict,  not  buying  and  selling  merelyi  but  any  ^ 
kind  of  ocompatioQ  which  is  oflSmsrre,  as  the  jury  have  ezpresdy  found  tkis  to 
be.  But  Bu^osing  these  general  ohBerrationa  to  be  oorreot,  and  that  such  must 
have  been  the  object  of  requiring  the  eovenant^  we  osn  only  collect  the  obliga- 
tion actually  entered  into  from  the  terms  of  the  contraet.  Now  it  oemmenoes 
•with  prohiMting  trades  as  well  as  businessesi  two  words  which  may  be  synony- 
mous, or  may  luive  a  different  meaning;  and  when  we  find,  in  the  latter  part  of 
the  sentenoe,  that  one  of  the  words  is  retained  and  the  other  omitted,  we  cannot 
extend  the  meaning  of  that  which  is  retained  to  the  more  flenecal  sense  which 
may  be  ^ven  to  t&t  which  is  omitted.  Eveiy  trade  is  a  business,  but  eyeiy 
business  is  not  a  trade;  to  answer  that  description  it  must  be  conducted  by  buy- 
ing and  selling,  which  the  business  of  keeping  a  lunatic  asylum  is  not.  This 
argument  is  strengthened  hj  observing  that  the  trades  and  businesses  ennme- 
vated  are  conducted  by  buying  and  selling;  and,  if  the  same  general  word  must 
be  held  to  introduce  any  others  in  addition,  iliese  at  least  must  be  ejuadem 
generis  with  the  former. 

Therefore,  as  the  yerdict  proceeded  on  the  assumption  that  the  defendant's 
business  was  a  trade  within  the  terms  of  thia  covenant,  there  must  be  a  new 
trial  on  this  point  also.  Bnle  absolute. 


^LONGSTAJFF  uid  Another  against  MEAGOE.    Monday,    .  [•IBi 

Nov.  17. 

Lessee  of  a  honse  containiiig  fixtures,  executed  an  aasigDmeiit  of  the  premises  by  way  of 
morigtkgef  not  mentioning  the  fixtures.  He  afterwards  assigned  the  premises,  and  all 
his  estate  and  effects,  to  trustees.  The  trustees  being  in  treatj  for  a  sale  of  the  fixtures, 
the  mortgagee,  whose  principal  and  interest  were  due,  took  forcible  possession  of  the 
honse,  and  refused,  on  demand,  to  deliver  the  fixtures  op.  The  trustees  brought  trorer : 
Held,  that  they  could  not  recorer  for  the  fixtures. 

!nioyiB  for  counters,  presses^  S"^^  coppers,  worklMi^rds,  cupboards,  glased 
doors,  moveable  partitions,  &o.  Plea,  general  issue.  At  the  inal  before  Den- 
BCAJV,  C.  J.,  at  the  si^tmn  in  Middlesex  after  Michaelmas  term,  1838,  the  fol- 
lowing facts  appeared.  The  plaintiflb  were  assignees  of  the  estate  and  effects  of 
Nightingale  and  Austin,  tailors,  under  an  indenture  of  assignment  in  trust  for 
creditors,  bearing  date  December  the  4th,  1824.  In  September,  1822,  Night- 
ingale took  a  lease  of  a  house  and  premises  in  Conduit  street,  and  bought  the 
fixtures.  In  April,  1824,  he  assigned  the  premises  to  the  defendant  to  secure 
the  principal  and  interest  of  1000/.,  advanced  to  Nightingale  and  Austin  for 
the  purposes  of  their  business.  The  deed  was  a  mere  mortgage,  not  containing 
any  power  of  sale.  No  mention  was  made  in  it  of  fixtures.  Ni^tangale  had 
erected  fixtures  smce  he  took  the  house,  but  it  did  not  appear  whether  he  had 
put  up  any  since  the  mortgage.  In  December,  1824,  Nightingale  and  Austin 
asrigned  to  the  plaintifb  all  their  leasehold  messuaffes,  goods,  obatieb,  and 
effects;  and  Nightingale  also  assigned  to  them  all  his  leasehold  messuages, 
effects,  and  separate  estate,  in  trust  for  the  creditors  of  Nightingale  and  Austin. 
The  defendant  did  not  execute  the  trust  deed.  In  the  spring  ofl828  the  plain- 
dfib  put  an  auctioneer  into  possession  of  the  premises,  for  the  purpose  of  sdling 
the  Aimiture  and  fixtures.  In  the  beginninff  of  Ajpril  the  furniture  was  sold, 
but  the  sale  of  the  fixtures  was  stoppd  at  uie  desire  of  a  person  who  was  in 
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^l^  iraAj  with  the  pkiiiiiffs  *aiid  defendant  for  the  premiees  and  fixtures, 
•■  and  proposed  taking  the  latter  at  a  valuation.  The  auctioneer,  as  soon 
M  the  fanitnre  was  ranoved,  looked  up  the  premises,  and  left  no  person  upon 
them.  The  defendant,  whose  principal  and  interest,  under  the  mortgage,  were 
do*  and  unpaid,  finding  the  house  unoccupied,  got  into  possession ;  a  man  was 
sfierwavds  sent  in  hy  the  auctioneer,  but  the  defendant  turned  him  out ;  and  a 
demand  of  the  fixtures  heing  made  on  behalf  of  the  plaintiffs,  he  refused  to 
deliver  them  up.  Sit  John  Oampbellj  Solicitor-Gkneral,  for  the  defendant,  con- 
tended that,  aasominff  die  value  of  these  fixtures  to  be  recoverable  in  trover, 
the  defendant  was  stiU  entitled  to  retain  them,  having  been  rightfully  in  posses* 
rion  of  the  house,  as  mortgagee,  ai  the  time  of  the  alleged  conversion ;  and  he 
cited  GolgraTe  v.  Dias  Santos,  2  B.  &  G.  76,  and  Lyde  v.  Eussell,  1  B.  &  Ad. 
394.  Sir  James  Scarlett^  for  the  plaintiffs,  denied  that  those  cases  were  appli- 
eable  where  the  proprietor  of  the  fixtures  was  turned  out  by  force.  The  Lord 
Chief  Justice  put  two  questions  to  the  jury;  first,  whether  or  not  the  defend- 
ant had  taken  forcible  possession ;  and,  secondly,  what  was  the  value  of  the  fix- 
tares.  The  jury  found  that  forcible  possession  had  been  taken,  and  that  the 
value  of  the  fixtures  was  80/.  It  was  then  agreed  that  a  nonsuit  should  be 
entered^  subject  to  a  motion  to  enter  a  verdict  for  the  above  sum.  A  rule  nisi 
vasebtained  accordingly;  the  Lord  Chief  Justice,  upon  the  motion,  stating  his 
impression  to  be,  that,  as  the  mortgagee  had  a  legal  title  to  the  premises, 
al^ough  he  might  have  acted  illegally  in  taking  possession,  he  had  a  right  to 
*\f^^  ^^P  ^^  ^  against  the  plaintiffs ;  and  that  '''trover  could  not  be  main- 
J  tained  for  the  fixtures,  of  which  he  had  taken  possession  at  the  same 
time. 

Sir  John  Camphdl^  Attorney-General,  now  shewed  cause.  The  defendant, 
ss  mortogee,  having  entered  with  superior  title,  had  a  right  to  the  possession 
of  the  &cture8,  even  if  they  were  erected  since  the  mortgage.  They  went  with 
the  konao^  and  constituted  a  part  of  his  security.  Whether  he  took  possession 
hj  force  or  not,  is  immaterial.  Colegrave  v,  Dias  Santos,  2  B.  &  C  76,  shews 
that  trover  cannot  be  maintained  for  fixtures  after  the  tenant  has  delivered  up 
possession ;  they  then  pass  by  the  conveyance  which  passed  the  freehold.  On 
the  authority  of  that  case,  and  on  general  principles  of  law,  this  action  is  not 
maintainable. 

Sir  James  ScarUU  and  S.  Temple^  contri.  It  is  clear  from  Davis  v.  Jones, 
2  R  &  Aid.  165,  and  Pitt  v.  Shew,  4  B.  k  Aid.  206,  that  fixtures,  of  some 
kinds  at  least,  may  be  sued  for  as  goods  and  chattels,  and  the  value  of  them 
reeovered  in  trespass  and  trover.  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  is 
distinguishable  from  this  case.  The  owner  there  had  sold  and  delivered  up  the 
premises  without  any  reservation  as  to  fixtures;  the  buyer  had  taken  lawful  pos- 
session of  them  by  the  consent  of  the  proprietor,  and  it  could  not  afterwards 
be  conteaded  that  they  did  not  pass  by  the  sale  and  delivery.  But  here  there 
WIS  no  delivery  of  the  fixtures  to  the  defendant;  the  intention  of  the  owners 
while  in  poseession  was  to  sell  them ;  and  they  had  actually  begun  doing  so, 
but  were  su>pped  by  a  person  in  treaty  with  the  defendant.  The  latter  must 
*1701  ^*^  cognisant  of  that  ^proceeding.    Nor  was  the  house  ever  deli- 

^  vered  by  the  plaintifiis  to  the  defendant :  he  took  possession  by  force, 
ud  wrongfully ;  for  the  mortgagor,  if  in  default  as  to  his  payments,  was  still 
entitled  to  hold  the  premises  till  he  was  put  out  in  a  legal  manner.  The  fix- 
tares  thns  taken  by  the  defendant  were  duly  demanded  of  him,  and  refused. 
The  plaintiff,  therefore,  have  a  clear  right  of  action.  At  all  events,  there  were 
some  articles  comprised  among  the  fixtures  which  would  not  pass  with  the  free- 
hold, and  for  these  there  must  be  a  verdict. 

Wd  DxNMAN,  C.  J.  According  to  the  last  suggestion,  a  distinct  inquiry 
ought  to  have  been  instituted  as  to  every  article.  I  understood  that  the  opinion 
of  the  jury  was  taken  as  to  the  value  of  what  were  called  the  fixtures ;  that  a 
list  of  thin^  was  submitted  to  them  under  that  name,  and  no  question  made  as 
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to  particular  items,  whether  they  were  to  he  considered  fixtures  or  not  Upoo 
the  finding  of  the  jury  as  to  value,  and  as  to  the  forcihle  possession,  theques- 
tion  arose  whether  trover  ky  against  the  defendant,  entitled  as  he  was  to  tiie 
premises  under  the  mortgage  deed.  Colegrave  v.  Dias  Santos,  2  B.  &  C.  78, 
was  cited,  and  that  case  appears  to  me  not  materially  distinffuishahle.  The 
whole  case  here  is,  that  the  &Etures  are  attached  to  a  house  of  wbich  the  defend- 
ant is  at  this  moment  in  possession  as  mortgagee,  and  he,  heing  so  in  posses' 
sion,  refuses  to  deliver  the  fixtures  on  demand.  That  is  all  the  oonvendoa.  I 
am  of  opinion,  that  on  such  a  case  the  plaintiffs  are  not  entitled  to  reoover. 
The  rule  must  he  discharged. 
Taunton,  Pattsson,  and  Williams,  Js.,  concurred. 

Bule  discharged. 


*DOE  dem.  RANBLE  CHETHAM  STROBE  agaitut  SEATON  [*17l 

and  Others.(a) 

Vendor  had  a  draft  of  conveyance  made  bj  his  own  attorney,  from  which  the  deeds  vtn 
afterwards  prepared ;  the  attorney  was  paid  for  this  business  by  the  vendor  and  por- 
chaser  in  moieties  by  agreement,  but  the  latter  employed  an  attorney  on  his  own  put 
to  look  over  the  draft.  It  remained  afterwards  with  the  vendor's  attorney :  Held,  tb&t 
such  draft  was  confidentially  deposited  with  the  latter,  by  the  purchaser  as  well  astbe 
vendor,  and  could  not  be  produced  on  a  trial  against  the  interest  of  the  purchaser^ 
devisees,  though  with  the  consent  of  the  vendor  and  his  attorney. 

In  ejectment,  it  appeared  that  the  lessor  of  the  plaintiff,  to  entitle  himself  to  the  propcrtj 
as  heir  at  law,  mast  dedace  title  through  B.  The  title  relied  upon  by  the  defenduts 
was  that  of  a  party  to  whom  B.  had  devised  his  remainder  in  the  property,  wbict  re- 
mainder had  been  devised  by  J.  to  E.  Among  other  evidence  to  identify  the  prooenj 
in  question  with  that  devised  by  J.,  a  book  was  offered  in  evidence,  containing  eotriea 
of  receipts  of  rent  of  the  property  in  question,  by  a  deceased  steward  of  E. :  Held, that 
the  defendants  were  entitled  to  produce  these  entries  in  evidence  against  the  plainifi. 
each  parly  claiming  under  or  through  E. 

The  defendants  claimed  by  purchase  from  the  heir  of  a  devisee  under  E.'s  will.  Tbi 
estate  purchased  was  only  a  part  of  the  property  devised,  and  to  which  the  stewerd'i 
entries  related  :  Held,  that  the  defendants,  idthongh  not  entitled  to  the  possessiM  of 
the  book,  might  insist  upon  having  it  produced  in  evidence  as  to  that  part  of  the  pro- 
perty which  had  oome  to  their  hands. 

Assessments  of  commissioners  of  the  land-tax,  by  which  it  appears,  that  at  a  certaiitiiae 
property  was  assessed  in  the  name  of  S.  (the  family  surname  only),  are  evidence  to  sbev, 
in  connection  with  other  facts,  that  at  such  time  the  property  was  occupied  by  s  ptr- 
ticular  individual  of  the  family. 

Ejectment  for  messuages,  &c.  At  the  trial  before  Lord  Denman,  (J.  J-y  >t 
the  last  Bristol  assizes,  it  appeared  that  the  action  was  brought  to  recnrer  pos- 
session of  property  in  Broadmead,  Bristol.  The  lessor  of  the  plaintif  claimed 
under  the  will  of  Colonel  John  Strode,  executed  in  1806,  whereby  the  eaid 
John  Strode  (who  at  that  time  held  the  property  now  in  question)  devised  all 
his  manors  and  other  messuages,  lands,  &o.,  whereof  he  was  then  siised  or  in 
possession  for  any  estate  of  inheritance  or  freehold,  to  the  use  of  Us  nephev 
Thomas  Chetham,  for  life,  remainders  to  the  first  and  other  sons,  snd  to  the 
daughters  of  T.  C. ;  remainder  to  the  testator's  nephew  Richard  C&etbamfor 
life,  with  like  remainders ;  remainder  to  the  use  of  the  testator's  nephew  Bancie 
Chetham  (afterwards  Handle  Chetham  Strode)  the  lessor  *of  the  plain-  r^iyp^ 
tiff  for  life  i  remainders  over.  Colonel  John  Strode  died,  in  possession  ^ 
of  the  property,  and  without  issue,  in  December,  1807.  Thomas  Chetham 
(then  Thomas  Chetham  Strode)  entered  into  receipt  of  the  rents,  and  died 
without  issue  in  September,  1827,  and  Richard  Chetham  (then  Richard  Chet- 
ham Strode)  died,  also  without  issue,  in  August,  1828. 

The  defendants  were  devisees  in  trust  under  the  will  of  John  Weeks.    As  to 

(a)  This  case  was  argued  and  determined  on  Saturday,  Nov.  8th. 
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Weeks's  tide,  it  rapeued  that  in  1796  Colonel  John  Strode  granted  to  Samnel 
Thomas  a  leaae  of  the  premiBes  in  qnestion  for  twenty-one  years  at  a  certain 
•luraal  rent  Samnel  Thomas  died  in  1800,  leaving  an  only  daughter,  who 
took  ont  administration,  and  sold  and  conveyed  the  nnezpired  term  nnder  the 
Icue  to  John  Hall.  Hall,  in  1802,  convened  his  interest  to  Weeks,  who  took 
ponesBion,  and  reenlarly  paid  the  rent  nntil,  and  for  some  time  after,  the  death 
of  Colonel  John  Strode.  By  deeds  of  bargain  and  sale  and  of  release  bearing 
dste  the  28th  and  29th  of  September,  1818,  Thomas  Chetham  Strode  oonveved 
the  premises  to  Weeks  in  fee.  The  deed  of  release  gave,  by  way  of  recital,  a 
dednetion  of  Thomas  Chetham  Strode's  title,  by  which  it  was  made  to  appear 
that  the  estate  of  Colonel  John  Strode  in  the  premises  was  only  a  term  of  nine* 
ty-nine  years,  if  he  should  so  long  live;  the  reversion  or  remainder  expectant 
OD  his  decease  being  in  Thomas  Chetham  Strode,  and  having  become  vested  in 
poasession  in  him  upon  the  death  of  Colonel  John  Strode. 

The  plaintiff's  counsel,  in  the  course  of  their  case,  proposed  to  prove  the 
ooDTeyanoe  from  Hall  to  Weeks  (which  was  by  lease  and  release,  passing  the 
reddue  of  Hall's  unenired  term,  with  the  fee-simple  of  other  property^  for 
^jyo-i  the  pnrpoee  of  showing,  that  in  that  conveyance  *the  demise  from  Colo- 
^  nel  John  Strode  to  Samuel  Thomas  was  recited,  and  the  reservation  of 
rent  therein  stated  to  be  ''to  the  said  John  Strode,  his  heirs  and  assigns ;"  and 
they  intended  to  rely  upon  this  recital,  as  estopping  those  who  came  in  under 
Stmuel  Thomas  from  chiming  to  retain  the  premises  by  a  title  adverse  to  that 
ef  Colonel  John  Strode  as  tenant  in  fee.  Notice  having  been  given  to  produoe 
the  original  conveyance  (which  was  not  done,)  the  plaintiflf's  counsel  offered  to 
giTe  in  evidence  the  drau  from  which  it  was  prepared,  and  with  this  view  they 
odled  Mr.  Palmer,  a  solicitor,  who,  as  well  as  Hall,  had  been  served  with  a 
labpoena  to  produce  the  draft.  Palmer  produced  it,  and  gave  the  followinff 
erklence:  ''I  was  attorney  for  Hall,  and  prepared  a  conveyance  to  Weeks.  1 
was  attorney  for  Hall  and  Weeks  jointly;  they  paid  me  in  moieties."  On  re- 
feraioe  to  a  memorandum  which  was  shewn  to  him,  he  added, ''  Mr.  Osborne 
penued  this  draft  for  Weeks:  I  was  employed  specially  by  Mr.  Hall  alone: 
Mr.  Oflbome  acted  for  Mr.  Weeks :  they  paid  me  jointly  after  it  was  finished. 
There  was  the  usual  communication  by  sendinff  a  draft,  and  receiving  it  back. 
I  do  not  recollect  the  deeds  being  handed  over,  out  have  no  doubt  they  were." 
Pshner  and  Hall  did  not  object  to  the  draft  being  read;  but  it  was  contended 
on  behalf  of  the  defendants,  that,  the  preparation  of  this  draft  being  a  transac- 
tion in  which  Palmer  had  been  engaged  confidentially  as  the  attorney  of  Hall, 
he  ought  not  now  to  be  called  upon  to  {uroduce  or  to  give  evidence  respecting  it 
to  the  disadvantage  of  those  claiming  under  Hall :  and  Fisher  v,  Heminff,  1 
PhilL  on  £▼.  182,  6th  ed.,  was  cited.  The  Lord  Chief  Justice  refused  to 
admit  the  draft  in  evidence. 

*1741  *^^  evidence  was  given  for  the  plaintiff,  to  shew  how  Colonel  John 
-*  Strode  became  seised  of  the  property  in  question.  The  title  of  Thomas 
Chetham  Strode  was  deduced,  by  the  defendants,  as  follows.  The  pro^ertv,  as 
iUeged,  descended  from  Carew  Strode,  who  died  intestate  in  1740,  to  his  eldest 
•cm  and  heir-at-law,  James  Strode.  James  devised  all  his  estates,  including 
(u  the  defendants  maintained)  that  now  in  question,  to  his  brother.  Major 
Edward  Strode,  for  99  years,  if  he  should  so  lone  live;  and  after  the  expiration, 
or  other  80(mer  determination,  of  that  term,  to  John  Strode  (the  Colonel  John 
Strode  before  mentioned),  second  son  of  the  said  Edward  Strode,  for  a  like  term, 
remainder  to  the  first  and  other  sons  of  John  Strode  successively  in  tail  male, 
remainder  over  (which  never  took  effect),  remainder  ultimately  to  the  testator's 
own  ri^ht  heirs.  James  died  in  1749,  leaving  the  said  Edward,  his  only  brother 
and  heir-at-law,  surviving  him.  Major  Edward  Strode,  by  his  will,  made  in 
1764,  devised  all  his  remainder  or  reversion  in  fee-simple  of  his  estates  devised 
by  Junes,  to  his  own  eldest  son  Edward,  for  life;  remainders  over  (which  never 
took  effect);  remainder,  ultimately,  to  his  own  daughters^  Elisabeth  and  AnUi 
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ittidfee  as  tehttttB  in  commoD.  He  died  ui  1768,  learing  his  eons,  Edward  and 
John,  and  Itis  daughters,  Bliiabeth  and  Ann,  sorviTing  him.  Elisabeth  mar- 
lied  Lenris  Bciadaiifie,  und  Ann  named  Thomas  Ohetham.  Edward,  theeldesl 
son  of  'Major  Edwaid  Strode,  died  without  issue.  Colonel  John  Strode,  the 
■eoond  sen,  also  died  without  issue.  Elisabeth  Boiadaune  died  intestate,  leav- 
ing  her  eldest  son  and  heis4kt-law  saryifving  her;  and  he  afterwards,  and  aHer 
the  death  of  Edward  Strode,  his  mother's*  brother,  hj  lease  and  release  r^^^^c 
exeouted  in  February,  1793,  oonvcjed  all  his  ^reversion  or  remainder  in  L 
fee-shnple  expeotent  on  the  death  of  Colonel  John  Stiode,  and  failure  of  isaiie 
of  his  body^  to  Thomas  Chetham  in  fee.  Thomas  Chetham  died  intestate,  leav- 
ing. Ann^  his  widow,  and  Thomas  Chetham  (afterwards  Strode),  his  eldest  son 
and  heir-at-law.  Ann  also  died,  leaving  the  said.  Thomas  Chetham  her  heir^it- 
law,  who  thereby  (according  to  the  d^endante'  case)  became  entitled  to  the 
reversion  and  remainder  in  fee  expectant  on  the.deaUi  of  Colonel  John  Strode. 
Bichard  Chetham  Strode,  and  Bandie,  the  lessor  of  the  plaintiff,  were  the  second 
and  third  sons  of  Thomas  and  Ann  Chetham. 

'  Among  other  evidence  to  shew  that  the  property  now  in  question  was  part 
of  the  estetes  to  which  title  was  thus  made,  the  defendante'  counsel  put  in  a 
steward's  book,  oonteining  entries  of  quit  rente,  and  other  rents  of  the  Strode 
{MPoperl^  in  general,  and,  amouff  the  rest,  of  the  premises  in  question  in  the 
time* of  Major  Edward  Strode,  from  1754  to  1767.  The  entries  began,  <^  John 
Lvdford"  (the  steward)  <<for  Edward  Strode,  Esq.,  8th  November,  1754;  list 
of  tenante  and  rente;''  and,  for  this  and  several  years  following,  the  stewmrd 
charged  himself  with  rent  received  for  the  Soap-house  (part  of  the  property 
now  elaimed)  from  P.  Bowen.  Messrs.  Hyett  and  Maskell,  attorneys,  had 
been  engaged  in  the  management  of  the  property  in  the  lifetime,  and  after  the 
deatit  of  Colonel  John  Strode.  Hyett  retired,  and  Messrs.  Maskell  and  Phippe 
continued  in  the.  same  employment  till  the  lessor  of  the  plaintiff  succeeded  (ns 
he  alleged)  to  the  estetes,  when  they,  at  his  desire,  delivered  up  to  him  Uie 
papers  m  their  hands  relating  to.  the  property^  The  steward's  book,  however, 
was  found  in  Mr.  Phipps's  possession,  among  some  papers  of  the  Strode  family 
whioh  were  considered  as  rubbish  papers,  a  few  days  before  the  trial.  It  r^^^^o 
was  objected  to  this  evidenoe,  *that  the  book,  to  be  offered  at  all,  must  ^  ^ 
be  considered  as  coming  from  the  custody  of  an  attorney  for  the  lessor  of  the 
plaintiff;  and  that  such  a  document  oould  not  be  produced  from  the  custody  of 
an  attorney  a^nst  his  client.  The  Lord  Chief  Justice,  was  of  opinion,  that  the 
bode,  at  the  time  of  the  conveyance  to  Weeks,  was  in  the  hands  of  Hyett  and 
Maskell,  as  attorneys  for  Thomas  Chetham  Strode,  and  that,  as  he  could  not 
have  objected  to  the  production  of  it  in  evidoice  against  him  if  required  by 
Weeks,  the  present  lessor  of  the  plaintiff  oould  not  take  such  objection.  He 
therefore  admitted  the  evidence. 

To  identify  the  property  in  question  still  frirther,  a  derk  to  the  commissioners 
of  land-tax  produced  assessmento  made  upon  occupiers  of  property  durioff  the 
lifetimes  of  James  Strode  and  Msjor  Edward  Strode,  in  which  the  Soap-honse 
and  other  premises  named  as  in  the  steward's  book,  appeared  to  be  assessed  in 
the  name  of  '< Strode,"  merely,  and  afterwards  in  that  of  Bowen,  the  tenant; 
and  the  defendant's  case  was,  that  a  part  of  these  entries  corresponded  with 
those  in  the  steward's  book  in  point  of  time  and  description  of  occupation,  and 
that  some  of  the  entries  in  the  steward's  book  shewed  allowances  to  have  been 
made  to  Bowen  for  the  corresponding  charges  of  land-tax.  It  was  contended 
that  the  assessmento  were  not  evidence;  but  the  Lord  Chief  Justice  received 
th^n  subject  to  the  objection. 

His  lordship,  in. the  course  of  his  summing  up,  stated  to  the  jury  that  tbe 
lessor  of  the  plaintiff  had  proved  a  prima  facie  seisin  in  fee  in  John  Strode  ; 
that  the  defendante'  case  rested  on  the  will  of  James  Strode;  and  that  the 
steward's  book  was  evidence  of  Major  Edward  Strode  having  been  possessed 
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*1771  ^^  ^  fmpmij  in  aoestioB ;  he  also  referred  to  the  laiid-4ax  aseessmenta; 
•J  ^ad  he  1^  it  to  toe  jury  to  aay,  upon  the  whale  case,  whether  Colonel 
John  Sl»»de  ODJujedr  a  life  estate  only,  which  he  took  nnder  the  will  of  James, 
or  an  estate  in  fee,  which  would  entitle  him  to  make  the  devise  on  which  the 
leaor  of  the  phuntiff  rested  his  case.  The  jury  found  a  yerdiet  for  the  defend- 
ants. 

j8om|MUy  Saijt.yiiL  this  term  moved  for  a  ruler  to  shew.canse  why  there  should 
not  be  a  new  trial>  on  the  grounds^  that  evidenee  had  been  improperly  rejected 
and  admitted  in  the  instances  aboTO  mentioned,  and  that  there  had  been  no 
erideooe  to  shew  that  the  property  in  anestion,  alleged  to  have  passed  by  the 
will  of  James  Strode,  had  ever  been  in  his  possession.  First,  as  to  the  draft  of 
the  oonyeyanoe  to  Weeks.  It  was  not  a-subjeet  of  profesBional  confidence.  The 
preparation  and  appiovaLof  it  were  a  transaction  between  two  adverse  parties ; 
Palmer  making  the  draft  ix  BMj  and  Osbome  approving  it  on  behalf  of  Weeks. 
What  passea  between  opposing  parties  cannot  be  a  confidential  communication. 
(See  Griffiths  v.  Davies,  5  B.  ft  Ad.  602).  This  was  in  the  nature  of  an  agree- 
ment.  Al&ough  it  is  ns&al  for  thotpurchaser  todraw  the  conveyance,  the 
vender  here  caused  the  deed  to  be  pr^sared ;  the  draft  remained  in  the  hands 
of  his  attorney,  and  was  the  vendor^s  property ;  he,  or  his  attorney,  was  bound 
to  produce  it^  since  it  was  no  part  of  his  titleKleeds,  Doe  dem.  Oourtail  v.  Tho- 
nas,  9  B.  A;.  G.  288$  andif  it  had  been  one  of  his  title-deeds^  there  was  no  reason 
that  it  shoold  not  have  been  produced,*  ^e  owner  being  in  court  and  making 
no  ohjeelion.  [PATTBseK,  J.  How  oaaae  the  draft  to  be  left  in  the  attorney's 
^'m.  possession  ?]  It  ^.  commonly  dene.  [Taunton,  J.  It  is  so,  but  it 
•^  IS  aa  act  <^  negl^;enoe.  The  draft  is  the  client's  prq>erty,  (Ex  parte 
HonfrU,  7  B.  &  0.  628)  ].  Seeondly,  as  to  the  steward's  book ;  the  attorneys 
who  produced  it  mustibe  taken  to  have,  held  it  as  attorneys  for  the  lessor  of  the 
pUntiii^  and  eould  not  be  palled  upon  to  give.it  in  evidence  against  their  client. 
rPATTEaoN,.  J.  They  became  possessed  of  it  as  attorneys  H>r  Golcmel  John 
otrode,  not  as  attorneys  for  the  lessor  of  the  plaintiff.]  If  they  continued  to 
hold  this  book  after  he  beoame  entitled,  they  held  it  as  his  attorneys.  Parties 
elaiming  under  Weeks,  who  alleged  himsdf  to  be  the  purchaser  of  a  small  por- 
tioB  of  the  estates,  could  not^  on  that  aooount,  demand  the  prodaotion  of  the 
book  as  evidence  for  them.  [Lord  Dxnman,;  C.  J.  Why  not,  if  it  related  to 
that  portion  as  well  as  to  the  rest  of  the  properly  ?]  The.entries  of  reoeipts,  in 
this  book,  are  not  evidence  against  the  lessor  of  tbe  plaintiff^  because  he  does  not 
daiB  uader  Jamea  Strode  or  Major  Edward  Strode*  Thirdly,  the  land-tax 
assessments  were  not  available  to  shew  that  the  property,  supposed  to  be  there- 
by referred  to,  was  in  ^e  ownership  of  James  or  Major  Edward  Strode.  Aa- 
teesmeata  in  Um  nameof  '<  Strode"  only,  are  no  evidence.  Doe  dem.  Stanbury 
9.  Arkwright,  1  Nov.  &  Man.  731,  (Poet  p.  182,  note  (a) ).  [Patteson,  J.  That 
oaeedoes  not  shew  that  they  are  no  evidence:  it  only  .shews  that  assessments 
in  the  name  of  "  Strode"  merely,  would  not  prove  any  particular  person  to  have 
been  in  the  oceopation.  Bnt  the  entries  here  are  to  be  coupled  with  the  evi- 
dence of  the  steward'a  book.]  At  any  rate,  th^  prove  nothing  as  to  James. 
The  assessments  were  upon  occupiers;  and,  dierefore,  those  in  the  name  of 
^791  '^^^^^^^  *vonld,  at  most,  only  prove  that,  when  they  were  made,  per- 
^  sons  of  the  name  of  Strode  occupied,  not  that,  thev  were  owners  of  the 
prsDiises.  And  the  tendency  of  the  eviaenoe  is  to  shew  that  James  Strode  was 
neither  owner  nor  occupier.    (He  then  went  into  the  evidence  on  this  point). 

Taunton,  J.  With  respect  to  the  first  point  in  this  case ;  it  has  been  urged 
tbattha  draft  which  remained  in  the  hands  of  Palmer  was  not  to  be  considered 
a  privileged  deposit.  Whether  this  was  so  or  not  it  is  unnecessary  to  say,  ex- 
eeipt  thus  far.  I  have  always,  understood  it  to.be  a  clear  rule  that  a  party  is  not 
b<Mmd  to  ]»odnce  any  deed  in  which  he  himself  has  an  interest ;  though  if  his 
interest  kftds  him  to  produce  it,  he  then  only  exercises  a  power  which  the  law 
of  eonise  gives  him.    In  this  casOi  Palmeri  who  held  the  draft;  was  the  joint 
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agent  of  both  vendor  and  vendee  with  respect  to  it.  He  oonld  not  produce  it 
without  the  consent  of  both,  and  was  not,  therefore,  compellable  to  do^  so^  not 
haying  the  consent  of  the  parties  representing  Weeks.  I  am  also  of  opinion  thai 
the  steward's  book  was  propej^lj  received  in  evidence,  inasmuch  as  both  partieB 
in  this  cause  claim  under  or  throagh  a  person  to  whom  this  book  belonged  at 
the  time  when  the  entries  were  made.  And  as  to  the  Question  whether  ihe 
evidence  supports  the  verdict,  I  cannot  say  that  I  think  tae  lord  chief  justice 
did  wrong  in  leavinff  the  case  to  the  jury,  or  that  there  is  any  distinct  groand 
upon  which  the  verdict  ouffht  to  be  disturbed. 

Pattbson,  J.  As  to  the  first  point  I  had  some  doubt,  but,  looking  at  the 
whole  evidence,  I  think  it  is  clear  *that  the  draft  could  not  have  been  in  rm\^ 
the  possession  of  Palmer  as  attorney  for  the  vendor  in  the  ordinary  *- 
course  of  business.  It  is  not  usual  for  the  vendor  to  make  the  draft  of  convey- 
ance. It  is  true  that  there  was  an  attorney  here  emploved  for  the  vendor,  but 
his  employment  was  onlv  for  the  purpose  of  approving  the  draft.  Palmer,  then, 
had  an  employment  on  behalf  of  the  vendee,  referring  to  the  very  particular 
thing  which  it  was  proposed  to  give  in  evidence.  Now,  if  an  attorney  keeps  a 
draft,  he  must  keep  it  aocordinff  to  the  nature  of  his  original  employment,  and 
subject  to  the  rights  of  both  the  parties  (if  two)  by  whom  he  was  employed. 
One  or  the  other  of  them  has  a  right  to  say  that  he  shall  not  produce  it.  If 
Palmer  had  been  an  attomev  for  the  vendor,  who  had  not  prepared  the  draft,  or 
if  he  had  not  been  employed  by  the  purchaser,  I  do  not  say  that  he  might  not 
have  given  evidence  as  to  the  contents  of  the  deed ;  but  his  employment  on 
behalf  of  the  purchaser  precludes  him  from  it.  On  the  second  point,  I  think 
the  steward's  book  was  properly  admitted.  It  is  said  that  Major  Edward  Strode, 
in  whose  time  the  entries  refenred  to  in  that  book  were  made,  is  not  a  person 
under  whom  both  the  present  parties  claim ;  and  that  is  true,  strictly  sp^kking. 
But  both  claim  through  him.  The  lessor  of  the  plaintiff,  who  claims  under 
Colonel  John  Strode,  must  derive  the  title  of  the  latter  through  Major  Edward 
Strode ;  and  so  also,  according  to  their  own  case,  must  the  defendants,  wb^ 
entitle  themselves  bv  the  will  of  James  Strode.  The  claim  of  the  one  party  b 
through  Edward ;  that  of  the  other  is  under  James  and  through  Edward  also. 
The  argument  on  behalf  of  the  plaintiff  assumes  that  the  defendants,  who 
require  the  production  of  this  book,  are  strangers ;  but  Weeks,  whom  they  repre- 
sent, "^is  in  the  situation  of  one  of  the  family,  for  he  purchased  from  rm-igi 
Thomas  Chetham  Strode,  and  therefore  had  the  same  rights  with  res-  I- 
pect  to  the  book  as  Thomas  himself  had.  If  Thomas  could  have  siven  it  in  evi- 
dence. Weeks  might  also.  He  might  not,  indeed,  be  entitled  to  the  possession 
of  it,  because  it  contained  entries  relative  to  other  property ;  but  he  would  have 
had  a  right  to  call  for  the  production  of  it,  so  far  as  it  concerned  the  property 
he  had  purchased.  As  to  the  question  upon  the  general  result  of  the  evidence, 
the  facts  are  numerous  and  complicated,  but  I  see  no  reason  to  dispute  the 
verdict. 

Williams,  J.  I  am  of  the  same  opinion.  Palmer  was  employed  by  the 
purchaser  to  a  certain  extent,  as  weU  as  by  the  vendor.  His  readiness  to 
produce  the  draft  could  make  no  difference,  for  it  has  been  long  settled,  that  the 
privilege  in  respect  of  confidential  communications  is  the  privilege  of  the  client. 
As  to  the  steward's  book,  I  think  the  defendants  had  clearly  a  sufficient  interest 
in  it  to  entitle  them  to  its  production.  It  would  be  very  daring  to  pro- 
nounce as  to  the  weight  of  evidence;  it  is  sufficient  to  say,  that  the  verdict  is 
not  shown  to  have  been  wrong. 

Lord  Denman,  C.  J.  I  will  add  nothing  to  what  has  been  said  by  the  rest 
of  the  Court  upon  the  first  point.  As  to  the  steward's  book,  I  think  it  would 
have  been  a  fraud  in  the  family  of  Strode  to  wish  to  hold  back  from  a  purchaser 
the  evidence  which  that  book  supplied.  If  it  related  to  nothing  but  the  pro- 
perty he  had  purchased,  he  clearly  was  entitled  to  the  production  of  it :  n\Qo 
if  it  referred  to  other  estates  also,  there  is  still  no  ^reason  that  he  should  «• 


182] 


2  Adolfhus  &  Ellis.  101 


not  liaTe  been  enabled,  by  means  of  it,  to  prove  the  bets  which  conoerned  his 
own  property.  The  nudn  qnestiOQ  in  the  oanse  was,  whether  the  premises  in 
oaestion  had  come  rightfolly  to*|blfe  lessor  of  the  plainti£f  by  the  will  of  Colonel 
John  Strode,  and  whether  Thbmas'Ohetham  Strode  had  conveyed  to  Weeks 
withont  being  entitled  to  do  so.  *  T^aC  depended  npon  a  number  of  deeds,  upon 
the  issessments,  and  upon  a  great  defi  pf  other  evidence,  which  was  very  largely 
discosfied  on  both  sides^  and  I  think  tfu{«Vecdict  was  correct. 

Rule  refused.(a) 

*  •"  • 

(a)  Dob  dem.  Stavbburt  offomtt  AaKwifovr/*  IHiay^  AprU  26, 1833. 

._  •    •*  * 

Qiuere,  Whether  the  appearance  of  a  party's  name  in'Qi.e^land-taz  assessments,  as  rated 

in  respect  of  certain  property,  is  evidence  that  he  was  seise'd  of  that  property  at  the 
time?  .•* 

Bat  where  snch  assessments  were  produced  to  prove  seisin  'in  jST.  SLj  and  the  first  entries 
were  in  the  name  of  T.  S.,  an  ancestor  who  was  dead  at  the^ffte  of  such  entries,  and 
the  others  were  in  the  name  of  "  Mr.  S. ;"  and  it  was  proved  l6*b9,a  common  practice 
to  coQtinne  the  name  of  an  ancestor  on  the  assessment  books  als  Jonj;  as  the  property 
continued  in  the  same  family,  the  Goort  held  that  the  entry  of  "  MKS"  ;was  not  evi- 
dence of  a  seisin  in  the  individnsl  S.  S.  •*  /!.*  « 

•  •  • 
BjicmaiT  for  woodlands.  At  the  trial  before  Parke,  J.,  at  the  Hereford*SpltiIg  assises, 
1833,  the  lessor  of  the  plaintiff,  in  order  to  prove  seisin  in  Samnel  Stansbary,  through 
whom  he  claimed,  put  in  certain  land-tax  assessments  in  respect  of  the  property  in  ques- 
tion. The  earlier  assessments  were  proved  to  be  lost ;  and  the  first  two  entries  which 
could  be  found,  shewed  the  lands  in  question  to  be  assessed  as  the  property  of  Thomas 
Stansbnry,  a  brother  of  Samuel  Stansbury,  and  whose  will,  purporting  to  derise  these 
buds  to  Samuel,  was  produced,  but  who  was  dead  at  the  date  of  the  first  entry.  Subse- 
qaently  and  during  the  lifetime  of  Samuel,  the  entries  were  in  the  name  of  "  Mr.  Stansbury." 
The  derk  of  the  peace,  who  produced  the  books,  stated  that  it  was  usual,  when  an  estate 
remained  in  the  same  family,  to  continue  the  assessments  in  the  name  originally  entered, 
lad  not  to  change  it  till  there  was  a  change  of  family ;  so  that  a  son  had  continued  for 
many  years  to  be  assessed  in  the  name  of  his  father  or  grandfather.  It  was  proved  that 
there  was  no  other  family  of  Stansbury  than  that  above  mentioned,  in  the  neighbourhood 
of  the  property  in  question.  There  was  no  other  evidence  of  seisin,  either  in  Thomas, 
the  densor,  or  Samuel,  the  devisee,  than  these  entries  afforded.  The  learned  Judge 
thought  that  the  evidence  did  not  support  the  plaintiff's  case,  and  he  directed  a  nonsuit, 
reserrisg  leave  to  move  to  set  it  aside. 

TtUfimrd  moved  (April  19th,  before  Denman,  0.  J.,  Littledale,  Parke,  and  Patteson,  Js.), 
*1831  ^'^^  ^^  nonsuit  might  be  set  aside.  The  ^assessments  were  evidence  of  the  seisin, 
-i  It  is  true  they  are  made  exparte,  but  they  are  public  documents ;  Rex  o.  King,  2  T. 
B.  234.  There  appears  to  be  no  case  exactly  bearing  on  this  point ;  but  Doe  dem.  Smith 
«.  Cartwright,  Ry.  Sl  H.  62,  in  some  degree  supports  the  plaintiff's  view  of  the  case. 
[Pabkb,  J.  I  did  not  object  to  the  assessments  being  received,  but  I  thought  them  no 
evidence  of  the  title.  At  any  rate,  they  would  only  shew  the  opinion  of  the  parish  offi- 
cers.] It  is  their  opinion  on  a  matter  in  respect  of  which  they  have  a  public  duty  to  per- 
form, and  that  opinion  is  expressed  in  a  public  document.  And  the  presumption  will  be, 
that  they  acted  on  the  opinion  so  expressed,  as  it  was  their  duty  to  do  *,  for  by  38  G.  3,  c. 
5,  B.  41,  they  are  empowered,  if  the  tax  is  not  paid,  to  levy  it  by  cutUng  down  wood. 
[Doiuv,  0.  J.  It  would  be  indifferent  to  them  from  whom  they  got  the  amount  of  tax, 
80  that  it  was  raised.]  Extracts  f^om  the  land-tax  assessments  are  usually  received 
among  conveyancers  as  evidence  of  seisin ;  Coventry  on  Conveyancers'  Evidence,  c.  7,  s. 
1,  p.  275,  ed.  1832.  They  have  been  admitted  as  evidence  on  questions  of  boundary.  In 
Uffd  Churchill  v.  Grace,  the  question  in  which  was,  whether  Combury  Park  was  extra- 
parochial,  and  which  was  tried  three  times  on  the  Oxford  circuit,  evidence  of  this  kind 
wu  much  relied  upon.  [Paskb,  J.  The  only  ground  of  its  admissibility  seems  to  be, 
the  doty  incumbent  on  the  assessors  to  ascertain  the  occupier,  and  charge  him.] 

Our.  adv.  wdi. 
OoxAv,  G.  J.,  now  delivered  the  judgment  of  the  Court  The  questions  in  this  case 
were,  firgt,  whether  the  assessments  to  the  land-tax  were  evidence ;  and,  secondly,  whether, 
if  they  were  so,  they  were  proof  of  seisin  in  the  ancestor  through  whom  the  lessor  of 
the  plaintiff  claimed.  The  assessors  had,  in  the  first  instance,  entered  the  name  of  a 
former  member  of  the  Stansbnry  family,  and  continued  it  after  his  death.  The  assess- 
ments then  went  on  in  the  name  of  "  Mr.  Stansbury."  The  first  entries  were  clearly  incor- 
'^^ ;  and  there  was  no  alteration  subsequently,  that  shewed  an  intention  to  introduce 
the  same  of  a  new  proprietor.    They  could,  therefore,  be  no  evidence  of  the  seisin. 

Role  refused. 
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Plaintiff  receiving  a  cheque  dnvn  npon  defen)lo(i,  who  were  his  own  banlcers,  took  the 
cheque  to  the  baaking^hoiue,  where  he  ftfsV/gare  Bome  directions  to  a  clerk  upon 
another  sabject ;  and  then,  while  the  cl^rki|flM  minnting  eucb  directions,  laid  the  cheque 
on  the  counter,  and  said,  "  Place  thi^tonnj  account,"  or  "  credit"  Nothing  more  wee 
said  on  either  side,  and  the  plaint^  ipft  Ihe  cheque.  It  was  not  cancelled,  or  placed 
to  the  plaintiff's  credit,  or  debi^  to  |he  drawer,  who  had  already  OYerdrawn  Kis  ac- 
count ;  and  the  bankers,  afler^  oii^^'g  some  inqniriee  after  the  drawer,  which  led  to 
no  result,  gave  the  plaintiff  ^o^e;  on  the  following  day,  that  the  cheque  would  not  be 
paid:  .         ''»•' 

Held,  that  in  the  absence  d9.any  express  direction  dr  demand  by  the  plaintiff  at  the  time 
of  presenting  the  che«^e,  {he  bankers  were  entitled  to  consider  it  presented  to  them, 
'  not  as  the  agents  of'flie"d^awer  for  the  purpose  of  present  payment,  but  as  the  plain- 
tiff's agents,  to  pfa^4*tke  cheque  to  his  credit,  like  any  other  negotiable  security,  and 
obtain  payment  #i^«rea8onable  diligence ;  and,  consequently,  that  no  implied  promiM 
to  pay  arose  ttooi  the  cheque  being  received  without  observation,  and  no  further  com- 
municatioo'initdlB  lo  the  plaintiff  till  the  following  day. 

When  the  etfdqite  was  presented,  the  managing  partner  was  absent.  On  his  return  (apon 
the  samejday)  he  directed  a  clerk  to  go  on  the  following  morning  to  the  residence  of  the 
'  drawer,  a'ftw  miles  distant,  to  ascertain  whether  he  had  paid  in  any  money  to  the  ac- 
count of  the  bank  (as  he  sometimes  did)  at  their  correspondents'  in  London.  The 
clerk  went  on  the  following  day,  hot  could  not  find  the  drawer.  In  the  evening  of  that 
day,  the  bankers  gave  notice  to  the  plaintiff  that  the  cheque  could  not  be, paid :  Held, 
timely  notice. 

A  dispute  arising  as*  to  the  liability  of.  the  bankers  under  the  above  ciroumstaacesy  the 
parties  agreed  to  state  a  case,  and  abide  by  counsel's  decision  and  apinion  thereon.  The 
case  (mentioning  such  agreement)  was  stated,  and  the  opinion  given.  Quaere,  Whether 
such  an  opinion  was  an  award  7 

The  opinion  was  8ul\joined  to  the  case,  and  began,  "  Upon  the  facts  here  stated,  I  am  of 
opinion,"  &c.  Quaere  (supposing  the  opinion  to  be  an  award),  Whether  the  caae  was 
a  "  matter  annexed'^  to  the  award  within  stat  55  Q.  3,  c.  184,  Sched.  Part  I,  title  Awacd, 
the  words  of  which  were  to  be  reckoned  in  calculating  the  stamp  duty? 

Quaere,  Whether  a  partner  can  bind  his  copamen  by  a  parol  submission  to  arbitration? 


AssuifPSiT.  The  declaration  stated  that  the  defendaata  were  bankers 
rjing  on  buABesB  a^  Sandwich:  that  Robert  Matson  had  theretofore  kept  aa 
account  with  tJie  defendants,  and  had  been  used  and  accustomed  to  depoolt 
money  with  th^m  as  bankers:  that  on  the  17th  of  November,  1832,  he  drew  a 
cheque  on  them  according  to  the  usage  and  custom  of  merchants,  reqoestiiiff 
them  to  pay  the  plaiatiflF  or  bearer  897^  lit.  M^  which  ekeq«e  was  deliftered 
to  the  plaintiff:  that,  on  its  being  presented  to  the  defendants  for  payment,  they, 
in  consideration  of  the  plaintiff  delirering  up  the  cheque  to  them,  pro-  rucioe 
mised  to  pay  the  amount  ^thereof :  that  plaintiff  did  in  consequence  >- 
delivw  up  the  cheque  to  the  defendants^  but  they  did  not  nor  would  pay  ike 
amount.  The  second  oountstated  that  theplaintiff,  as  well  as  Robert  Matoon, 
kept  an  account  at  the  defendants'  bank,  and  that  they,  in  consideration  that 
the  plaintiff  would  deliver  to  them  the  cheque,  promised  to  allow  and  give  credit 
to  the  plaintiff  for  the  amount  thereof;  the  plaintiff  did  deliver  up  the  cheque 
to  the  defendants;  but  that  they  refused  at  any. time  to  idk>w  him  credit  lor 
the  amount.  There  were  also  a  count  for  money  had  and^rsoerved  aad  tiie 
other  common  counts.  Plea,  the  general  issue.  At  the  trial  before  Bayley,  B., 
at  the  Kent  Summer  assises,  1833,  a  verdict  was  found  for  the  plaintiff  for  397/. 
11«.  6<£.,  subject  to  the  opinion  of  this  Court  upon  the  following  case : — 

The  plaintiff  resides  at  Littleboume,  in  Kent.  Robert  Matson  resides  at 
Wingham,  in  the  same  county.  The  defendants  are  bankers  at  Saodwich.  On 
the  17th  of  November,  1832,  Robert  Matson  drew  a  cheque  on  the  defendants, 
with  whom  he  then,  and  for  two  or  three  years  before,  had  kept  an  account. 
The  cheque  was  in  the  usual  form  for  897/.  lit.  6</.,  payable  to  George  Boyd, 
Esq«  or  bearer.    The  plaintiff^  the  payee  of  the  cheque^  also  kept  an  aooount 
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with  ihe  defendants ;  he  had  for  a  ebiisiderable  period  employed  KM.  as  hie 
cornfectory  or  Balesman,  and  had,  before  the  17th  of  November,  1832,  reoeived 
S.  M.'s  oheqaee  drawn  on  the  defendants.  On  the  17th  of  Noyember,  1882, 
which  was  Satnrdaj,  R.  H.  was  indebted  to  the  plaintiff  in  a  somewhat  larger 
ram  than  the  amount  stated  in  the  cheque.  On  the  morumg  of  the  I8th  (Sun- 
*1861  ^^)  ^  ^'  delivered  the  above  cheque  to  the  plaintiff.  On  the  19th| 
^  about  *%  quarter  before  one  in  the  aftemoon,  the  plainUff  took  the 
cheque  to  the  defendants'  bank|  and  saw  Mr.  Beader,  their  cashier  and  ooni* 
dential  clerk,  and  gave  him  directions  to  provide  for  the  payment  of  a  bill  made 
payable  at  their  correspondents'  in  London  (Crlyn  and.  Co.). for  75^  in  the  fol* 
lowing  month.  Reader,  made  a  memoiandum  of  that  request,  and  while  he  was 
writing  the  particulars,  the  plaintiff,  laying  the  cheque  npon  the  counter,  said, 
''Place  this  to  my  account"  or  <'  to  my  credit.'^  No  intimation  was  given  to 
the  plaintiff  at  that  time  that  his  request  to  have  the  amount  of  the  cheque  ear- 
ned to  the  credit  of  his  aooonnt  would  or  would  not  be.  complied  with,  or  that 
B.  M.  had  overdrawn  his  account.  Reader  knew,  at  the  time  the  cheque  was 
preiented,  that  R.  M.  wus  mdebted  to  the  bank  upwards  of  UOOL,  and  doubted 
whether  the  cheque  would  be  honoured  by  the  defendants,  but  he  knew  it  to  be 
hifl  duty,  if  cash  is  demanded  for  a  cheque,  to  pay  it ;  he  also  knew  that  R.  M. 
had  been  frequently  permitted  to  overdraw  his  account.  Reader  expressly  for- 
bore, from  motives  of  delicacy  to  R.  M.,  to  diselose  either  his  doubts  or  the 
state  of  the  acoount  to  the  plaintiff.  A  few  minutes  after  the  plaintiff  left  the 
banking-house,  Reader  took  the  cheque  up  from  the  counter,  but  did  not  debit 
Matson  with  the  amount,  or  credit  plaintiff  with  it,  or  cancel  the  cheque.  Other 
cheques  <^  R.  M.,  drawn  on  the  defendants  for  about  1500/.,  were  received  on 
the  18th  from  the  Canterbury  banks. 

Mr.  Hodgson  was  away  from  the  bank  on  the  18th  (Sunday)  and  morning  of 
the  19th,  but  returned  about  five  in  the  afternoon  of  the  latter  day  (the  bank 
»^gYi  <^l<>8ing  A^  ^o^)  f  the  fact  of  the  receipt  of  the  cheques  was  then  *men« 
-■  tioned  to  him  oy  Reader.  The  post  leaves  Sandwich  at  seven  in  the 
evening.  It  was  determined  that  Reader  should  go  to  Windham  before  break* 
frsi  the  next  morning  (Tuesday),  to  asoertaiu  from  R.  M.  whether  he  had  paid 
say  m<meys  to  their  credit  with  their  London  correspondents.  R.  M.  used  to 
pay  money  into  Olyn's.  The  defendants  had  no  eorrespondenee  on  M(»days. 
Letters  are  delivered  at  Sandwich  at  eight  o'clock  in  the  mornings 

Reader  left  Sandwich  at  seven  on  Tuesday  morning,  and  arrived  at  Wingham 
about  half.pa8t  eight.  On  his  arrival  he  ascertained  thatR.  M.  wssin  Londoni 
bat  was  expected  to  arrive  at  Canterbury  the  same  day,  by  coach,  about  ten 
o'dock  in  the  morning.  Reader  then  prooeeded  to  Canterbury ;  but  finding  R^ 
M.  had  not  returned,  he  went  to  Sandwich,  where  he  arrived  a  little  after  two 
ia  the  afternoon. 

On  Tuesday,  the  20th  (the  same  day),  Mr.  Hodgson  findings ue. assets  had 
been  reoeived  to  discharge  the  large  amount  of  cheqnes  drawn  by  Matson  upon 
the  house,  determined  not  to  pay  any  of  them,,and  sent  a  messenger  to  the  two 
Canterbury  banks  and  to  Littleboume,  returning  all  the  other  cheques  to  the 
Canterbury  banks,  and  the  cheque  in  question  to  the  plaintiff,  inclosed  in  the 
following  letter  addressed  to  the  plaintiff.  The  letter  was  delivered  to  him  about 
leven  in  the  evening  of  Tuesday,  the  20th>by  the  messenger  on  hb  return 
from  Canterbury,  where  he  had  delivered  the  other  cheques :  Littleboume  being 
pa  the  road  from  Sandwich  to  Canterbury,  and  the  messenger  passing  through 
it;  and  the  plaintiff's  house  being  situate  about  100  yvrds  out  of  the  high 
road:— 

'<  My  dear  Sir, 
*1881      "^  ™?  retnm  home  last  rngbt,  I  found  Mr.  Robert  *MatSDn's 
*  cheque,  which  you  had  left  with  Mr.  Reader,  but  not  having  effects  in 
our  hsnb  to  meet  it,  1  sent  overto  Wingham  this  morning  to  see  him;  bnt 
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nnlaokilj  he  was  from  homei  in  London,  which  for  the  present  oonstrains  me 
to  retom  the  cheque.  ^'  D.  Hodgson. 

No  previoos  intim&tion  had  been  given  to  the  plaintiff  of  the  defendant's  le- 
Bolntion  not  to  pay  the  cheque.  Matson,  on  his  getting  off  the  ooaoh  at  Can- 
terbury (on  Wednesday,  the  21st)  paid  one  of  the  holcfers  of  the  before-men- 
tioned cheques  200^. 

A  question  arising  shortly  afterwards  as  to  the  defendant's  liability  under 
tiiese  circumstances,  and  the  plaintiff  having  first  spoken  to  Mr.  Mourilyan  (an 
attorney)  on  the  subject,  it  was  suggested,  and  mentioned  to  the  plaintiff  by 
9fr.  Mourilyan,  who  was  the  friend  of  both  parties,  and  the  attorney  for  the  d^ 
fendants  in  this  action,  that  it  was  a  pity  to  spend  money  in  a  law-suit,  and 
that  the  matter  might  be  settled  by  a  statement  and  opinion.  This  was  ulti- 
mately agreed  upon,  and  the  following  memorandum  was  written  by  Mr.  Mon- 
rilyan  at  the  bank,  and  si^ed  by  the  defendant  Hodgson,  and  by  Mr.  Mouril- 
yan on  the  behalf  of  plaintiff,  which  fact  was  communicated  by  Mourilyan  to 
the  plaintiff : — 

"  26th  November,  1832.  Be  Matson.  Memorandum  as  regards  a  question 
of  liabilitv  between  Messrs.  Emerson  &  Co.,  and  Mr.  Boyd. — It  is  arranged 
between  them  that  it  shall  be  decided  by  an  opinion  of  counsel  to  be  taken  on 
a  case  embodying  all  the  facts,  to  be  fairly  stated  and  approved  of  by  both  par- 
ties; and  in  the  mean  time,  any  proceedings  to  be  taken  to  recover  anv  monejB 
for  com  sold  by  Mr.  Matson  to  other  ^parties,  and  not  yet  paid,  to  be  p^j^gg 
without  prejudice  to  the  question  of  the  liability.  ^ 

<'D.  Hodflson. 
"John  Mourilyan,  for  G.  Boyd." 

The  memorandum  was  stamped  with  a  1/.  agreement  stamp. 

The  plaintiff  afterwards  gave  a  representation  of  the  facts,  and  Beader 
another,  and  from  these  Mourilyan  made  a  statement,  which  was  left  with,  and 
approved  of  and  signed  by,  the  plaintiff  and  the  defendant  Hodgson.  A  copy 
of  this  statement  was  submitted  to  Sir  James  Scarlett.  This  copy  of  the  case, 
with  the  opinion  subjoined,  was  produced  in  evidence,  stamped  with  a  35s.  stamp. 
The  case  and  opinion,  attached  together,  comprised  more  than  2060  words ;  the 
opinion  alone  less  than  that  number. 

Here  followed,  in  the  case  now  submitted  to  the  Oourt,  a  copy  of  the  case 
laid  before  Sir  James  Scarlett.  It  began  with  a  narrative  of  the  nets,  and  thai 
proceeded  as  follows : — "  The  circumstances  before  stated  have  given  rise  to  a 
variety  of  important  questions,  and  more  particularly  to  a  question  between  Mr. 
Boyd  and  Messrs.  Emmerson  &  Co.  (which  has  arisen  in  consequence  of  a  commu- 
nication made  to  Mr.  Boyd  by  Matson's  attorney,  that  he  would  not  pay  the  sum 
due  to  him,  because  he  accepted  the  cheque,  and  must  look  to  Messrs.  Emerson  ft 
Go.  for  payment  of  it),  whether  the  latter  are  orare  not  liable  to  pay  the  amount 
of  the  cheque  drawn  on  them  by  Matson,  and  presented  as  before  stated.  With 
a  view  to  prevent  litigation,  these  parties  have  agreed  to  abide  bv  your  decisiott 
and  opinion  on  the  facto  above  stated;  and  in  the  mean  *time,  that  any  r^j^gQ 
subsequent  proceedings  that  may  be  taken  by  Mr.  Boyd  to  recover  any  ^ 
moneys  for  com  sold  by  Matson  to  other  parties  and  not  yet  paid  for,  shall  be 
without  prejudice  to  the  quesdon  of  liability  as  between  them.  We  beg,  there- 
fore, to  call  your  serious  attention  to  the  case,  and  that  you  will  give  a  full 
opinion  on  the  different  questions  hereafter  stetod,  and  shall  feel  obliged  by 
your  stating  the  authorities.  Mr.  Boyd  contends,"  &c.  ^The  pointo  made  by 
the  respective  parties  were  then  steted.)  <<  Your  opinion  is  therefore  requested 
on  Uie  foUowinff  questions."  The  questions  were  six.  1.  As  to  the  liability 
of  Emerson  &  Go.  to  pay  the  cheque,  in  consequence  of  their  detention  of  it 
2.  How  &r  that  liabilitv  has  been  affected  or  dischamd  by  any  subsequent  act 
of  Boyd.  8,  4,  5,  6.  Requesting  advice  on  behalf  of  Boyd,  and  of  Emerson  ft 
Go.,  as  to  proceedings  taken  and  to  be  taken  by  them  respectively  against  Mat- 
son;  and  also  as  to  their  respective  liabilitytoprooeedings  on  tlie  part  of  Mat- 
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SOD,  on  ffnnmds  wbieh  it  is  unnecessary  to  state.  The  reply  of  Sir  James 
Scarlett  began  as  follows :  '<  Upon  the  facts  here  stated  I  am  of  opinion/'  &c.(a) 
*1911  ^^  ^en  proceeded  to  give  his  opinion  (which  was  stated  at  large 
^  in  this  case  in  the  usual  formi  upon  the  several  questions  successivelyi 
Btiting  it  to  be,  as  to  the  first  question,  that  Emerson  &  Co.  were  not  liable  to 
pay  the  cheque ;  and  as  to  the  second,  that  if  they  were  so  liable,  there  was 
nothing  in  the  subsequent  facts  which  discharged  them. 
No  evidence  was  given  to  shew  that  any  of  the  defendants  but  Hodgson 

T'efloed  in,  or  was  privy  to,  the  submission  of  the  case  to  counsel, 
e  question  stated  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
vas  entitled  to  recover  the  amount  of  the  cheque  ?    If  so,  the  verdict  was  to 
stand ;  if  not,  a  nonsuit  to  be  entered. 

Sir  John  Campbell^  Attorney-General,  for  the  plaintiff.  First,  the  defendants 
bare  rendered  themselves  liable  to  the  plaintiff  on  this  cheque,  bv  their  conduct 
respecting  it.  The  transaction  with  Reader  must  be  considerea  as  if  Hodsson 
had  been  present  in  Reader's  place.  Reader  had  authority  to  do  every  thing 
^QA-i  that  the  defendants  might  do,  and  they  are  bound  by  his  declarations 
•I  or  silence.  If  Hodsson  himself  had  been  present,  there  could  be  no 
qaestion  upon  this  case.  U  is  a  fallacy  to  say  that  the  cheque  was  handed  to 
the  defendants  as  agents  of  the  plaintiff.  Reader,  on  behalf  of  the  defendants, 
aeted  as  principal.  The  plaintiff  presented  the  cheque  to  the  defendants  as 
Matson's  bankers.  They  were  bound  to  sav  immediately,  when  it  was  presented, 
whether  or  not  they  would  pay  it :  and  if  they  made  a  mistake  on  the  subject, 
they  should  at  least  have  given  notice  the  same  day.  It  is  the  duty  of  a 
hanker,  having  funds  of  his  customer,  to  pay  anv  cheaues  drawn  by  him  and 
presented  wiuiin  a  reasonable  time  after  such  funds  have  been  received; 
Manetti  v.  Williams,  1  B.  &  Ad.  415.  Here,  then,  if  the  defendants  had 
foods,  it  must  be  considered  that  when  they  received  this  cheque  without 
observation,  they  appropriated  a  sum  to  the  payment  if  it.  It  was  nothing  to 
tiie  plaintiff  that  Hatson  had  overdrawn ;  he  had  done  so  before,  and  the  defen- 
dants had  honoured  his  cheques,  thereby,  in  effect,  placing  a  sum  of  money  at 
his  disposal  as  if  he  had  had  it  of  his  own.  If  thev  did  not  intend  to  do  so  on 
this  occasion,  they  should  have  apprised  the  plaintiff  at  the  time.  That  they 
me  no  express  promise  to  pay  the  cheque  makes  no  difference,  if  they  suffered 
him  to  believe  that  they  would.  And  the  plaintiff  has  been  prejudiced  by  the 
want  of  notice,  for,  if  it  had  been  given,  he  might  immediately  have  proceeded 
against  Matson^  who  appears  to  have  been  in  funds  down  to  the  21st  of  Novem- 

(«]  The  opinion,  as  to  the  first  two  qnestionB,  was  as  follows : — 

**Upon  the  fiaels  here  stated,  I  am  of  opinion  that  Messrs.  Emmerson  and  Go.  are  not 
liable  to  p«j  the  cheque.  It  appears  that  Mr.  Reader  did  not  agree  to  pay  it,  nor  conld 
ht  b«  expected  to  do  so  without  the  authority  of  his  principsSs.  Mr.  Hodgson,  on  his 
Rtnrn  on  Monday  evening,  did  not  accept  the  cheque  as  a  payment ;  and  the  measure  he 
Uwk,  of  endeaTOuring  to  ascertain  whether  Matson  had  funds  to  meet  it,  was  neither  pre- 
jndidal  to  Mr.  Boyd,  nor  the  occasion  of  any  delay  beyond  the  proper  time  of  giving  him 
notice,  u  payee,  that  the  cheque  was  dishonoured,  as  the  cheque  was  not  passed  in 
account  nor  accepted  for  that  purpose.  Messrs.  Emmerson  mnst  be  considered  as  entitled 
to  the  lame  time  for  giving  notice  of  the  dishonour,  as  if  the  cheque  of  which  they  were 
tbe  holders  had  been  drawn  upon  and  dishonoured  by  any  other  bankers.  That  time,  by 
the  eatabliahed  practice,  was  one  entire  day:  (that  is  to  say),  the  notice  would  have  been 
nfldent  if  put  into  the  post  on  Tuesday,  in  a  letter  addressed  to  Mr.  Boyd.  It  would  in 
that  case,  I  presume,  have  reached  him  on  Wednesday,  whereas  it  appears  that  a  special 
laeaseoger  was  dispatched  on  Tuesday,  to  give  Mr.  Boyd  notice  the  same  day.  He, 
therefore,  has  had  earlier  notice  than  was  usual  or  necessary  of  the  dishonour  of  the 
cheque. 

**  2,  If  Messrs.  Emmerson  and  Co.  did  become  liable  ^though  I  think  they  did  not),  then 
I  do  not  And  any  thing  in  the  subsequent  facts  whicn  discharged  them.  Nothing  has 
occurred  to  change  the  posiUon  of  the  parties,  though  much  has  been  attempted.  Ko 
actual  payment  or  transfer  has  been  made.  The  efforts  made  by  parties  to  adjust  their 
differcocia,  or  to  avoid  litigation,  if  they  fail,  ought  not  to  prejudice  their  right.  Mr.  Boyd 
has  taken  measures  of  precauUon,  but  entered  hito  no  contract  to  bind  himself." 
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ber.  At  all  aveutSi  if  the  oontrarj  ig  not  proYod,  the  |^iitiff|  not  haying 
received  notioa,  was  prejudiced  in  the  oontemplation  ^of  the  law.  He  mos 
was  in  the  same  aitaatioo,  after  the  interview  with  Beader,  aa  if  the  L 
cheque  had  been  nuurked  ''approved,"  which  would  bind  a  banker;  Bobson  v, 
Bennett,  2  Tannt  888.  Supposing,  however,  that  the  defendants  were  entitled 
to  cancel  such  approval,  (which  they  were  not,  since  Reader,  when  he  gave  ii, 
knew  the  state  of  the  funos,)  thej  should  have  done  so  on  the  day  they  received 
the  cheque.  In  Cocks  v.  Masterman.  9  B.  &  C  908,  Bayley,  J.  delivered  the 
opinion  that  the  holder  of  a  hill  is  entitled  to  know,  on  the  day  when  it  becomsB 
due,  whether  it  is  an  honoured  or  dishonoured  bil!,  and  that,  if  he  recdve  the 
money  and  is  suffered  to  retain  it  durii^  the  whole  <^  that  day,  the  parties  who 
paid  it  cannot  recover  it  back."  And  in  this  respect  a  <)heque  is  the  same  as  a 
bill  due. 

The  phuntil^  then,  being  entitled  to  recover  upon  these  facts,  the  question 
is,  whether  he  is  precluded  from  ao  doing  by  the  reference  to  counsel,  and  the 
opinion  given  in  finvour  of  the  defendants.  The  opinion,  to  have  this  effect, 
must  operate  as  an  award ;  and  if  it  b  an  award,  it  is  void  for  want  of  a  suffi- 
cient stamp — the  case  and  answer  together  containing  SKore  than  2160  words. 
The  opinion  has  the  qualities  of  an  award,  for  it  is  the  decision  oi  a  person 
chosen  by  the  parties  as  their  judce,  to  which  decision  they  have  regularly 
submitted  themselves,  and  by  which  they  have  agreed  to  be  bound :  and  it  a 
made  according  to  the  submission.  [Lord  Dsnman^  0.  J.  There  was  no 
animus  arbitrandi  in  the  referee.  Can  a  man  be  an  arbitrator  without  knowing 
it?]  Suppose  A.  and  B.  are  at  variance  ^as  to  a  fact,  which  hot  would .  mg^ 
decide  whether  A.  owes  B.  a  sum  of  money;  and  they  agree  to  alnde  by^  ^ 
the  decision  of  a  third  person  as  to  that  fiict,  and  he  d^ides  for  A.,  will  not 
his  determination  foe  an  answer  to  an  aotion  afterwards  brought  by  A.  for  the 
money  ?  [Lord  Dsnman,  C.  J.  If  there  were  a  disputed  title  depending  on  a 
point  of  law,  and  the  parties  agreed  to  decide  it  by  reference  to  a  forthcoming 
work  on  oonveyancing,  in  which  the  point  would  be  discussed  :  it  could  scarcely 
be  said  in  such  a  case  that  there  was  any  award.  That  shews  that  there  must 
be  something  of  an  award  contemplated.]  But  the  arbitrator  need  not  know  it. 
Here,  however,  it  was  stated  in  the  case  laid  before  counsel,  that  the  parties 
had  agreed  to  abide  by  his  decision  and  opinion.  If  this  was' not  an  award,  it 
does  not  bind  the  plaintiff :  if  it  is,  it  comes  withild  the  stamp  act,  55  G.  S,  c. 
184.,  ached,  part  1,  tit.  Award.(a)  The  case  submitted  was  a  ^'  matter  annexed 
to''  the  opinion.  [Pattbson  J.  If  this  is  an  award,  the  opinion  constitutes 
the  award ;  you  cannot  say  that  the  case  is  part  of  it.]  It  is  as  mnch  so  as 
the  submission  to  arbitration,  where  the  arbitrator  writes  below,  ^  Now,  I,  the 
said  arbitralor,  having  taken  upon  myself  the  said  referenoe,  according  to  the 
above  submission,"  tco,  in  which  case  the  submission  is  considered  as  part  of 
the  award  for  the  purpose  of  stamping.  So  it  would  be  if  the  arbitrator  recited 
the  evidence^  and  said,  '^TJpon  *this  evidence,  I  find,"  &o.  And  here,  r^igc 
the  opinion  begins,  ^'  Upon  the  facts  here  stated,"  &a  ^ 

But  farmer,  the  opinion,  as  an  award,  is  not  binding  on  the  phintiff,  because 
it  would  not  have  been  binding  on  the  defendants  if  given  against  them.  None 
of  the  firm  of  Emmerson  &  Co.  signed  the  agreement  of  reference  to  counsel, 
ezoept  Hodgson.  A  partner  has  no  implied  authority  to  submit  to  arbilrttion 
on  behalf  of  his  partnero,  more  than  to  bind  them  by  guanmtae.  There  most 
be  erpresB  proof  of  authority  in  each  case :  the  power  does  not  turise  out  of  the 

(a)  86  0.3,  c.  tS4.  Scbed.  Part  l,tit.  Award. 

"Award  in  England  -  -  -  •  -  •  £115    0 

"  And  where  the  same,  together  with  any  schedule,  or  other  matter,  pat  or  indorsed 

thereon,  or  annexed  thereto,  shall  contain  2160  words  or  upwards,  then  for  ereiy  eDtire 

quantity  of  1080  words  contained  therein,  over  and  above  the  first  1080  words,  a  farther 

progressive  duty  of-  -  -  -  -  -  -£15    0." 
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portoenliip  ielation|  Strangfofd  v.  Oreen,  2  Mod.  2fi8;  Stead  t.  Salt^  8  Bing. 
101. 

F.  FoUocky  cofitri.  As  to  the  first  point,  tbe  plaintiff  is  not  warranted  in 
nying  that  Uie  presentment  of  this  cheane  was  tantamount  to  asking  for  pay- 
meat,  and  obtaining  a  promise  to  pay.  The  cheqae  was  delivered  in  the  usual 
w<7  in  which  a  easterner  sends  in  seonrities  to  his  banker  to  be  plaoed  to  his 
teeoimt.  The  plaintiff's  carrying  it  in  person  made  no  differmee.  If  he  had 
sent  it  by  the  pdet,  nothing  more  wonld  have  been  necessary  than  that  the 
bankers  should  take  dve  time  to  see  whether  they  wonld  hononr  it  or  not;  and 
if  not,  should  give  due  notioe.  If  the  plaintiff  bfid  at  the  same  time  handed 
IB  other  cheques  and  bills  upon  other  iMmkers^  can  it  be  said  that  a  different 
mle  would  have  pievi&iled  as  to  these  and  the  cheqae  now  in  queetioa  ?  The 
psMstl.  rule,  aeeording  to  the  praetioe  in  London  is,  that  a  btoker  has  time, 
liter  a  cheque  i«  presented,  to  determine  whether  he  will  pay  it  or  not ;  Per- 
naodey  v.  Glynm,  1  Camp.  426,  note ;  which  is  eonsistcnt  wkh  Robson  v,  Ben- 
*1961  °^^^?      Taunt.  888 ;  *and  that  must  be  so  equally,  whether  a  party 

*'  oarries  the  cheque  lumself  to  his  own  .banker,  it  being  drawn  Upon  him, 
or  sends  one  to  any  other  banker  on  whom  it  may  be  drawn.  The  plaintiff,  if 
he  wished  a  different  understanding  to  prevail  heroy  should  have  said  expressly, 
''I  come  to  have  this  cheque  paid;  if  you  will  pay  it  let  it  be  oaaoelled  ac- 
cordingly.'' 

As  to  the  question,  whether  or  not  the  opinion  of  Sir  James  Scarlett  was  an 
twaid,  the  Court  has  already  given  a  sufficient  answer.  It  has  none  of  the 
characters  of  an  award :  there  is  nothing  in  it  like  the  act  of  an  arbitrator,  who 
is  a  judge  subatitnted  by  the  parties  for  a  Court,  to  decide  a  question,  generally 
taming  upon  matters  of  fact.  It  is  true,  oounsel  was  informed  that  the  parties 
meant  to  abide  by  his  decision,  but  that  makes  no  differenoe.  [TauktoN, 
J,  Many  of  ob  nave  given  opinions  on  eases  where  parties  have  said  they 
neant  to  abide  by  the  answer  given,  and  we  have  never  thought  that  a  stamp 
weM  be  neeenary.  Lord  Denbiam,  C.  J.  The  greatest  dtfficnlty  on  thw  part 
of  the  case  is,  as  to  the  binding  power  of  a  single  partner.]  At  all  events,  the 
epinion  would  be  the  onl^  part  of  the  doonment  which  dould  Require  stamping. 
11  there  is  any  award,  this,  and  no  other,  is  the  awarding  part.  Suppose  a  bond 
^sabmission,  properly  stamped,  were  laid  before  an  arbitrator,  and  he  wrote 
hit  award  upon  it,  beginning,  <<  In  pursuanoe  of  the  within  bond,  &c.  f  woald 
a  stamp  be  requisite  in  respect  of  the  words  of  such  bond  ?  The  object  of  the 
dause  in  question  in  the  Stamp  Act  is  this ;  an  arbitrator  might,  by  his  award, 
dirset  many  things  to  be  done,  going  into  mvch  detail  with  respect  to  each ; 
and  he  misht  throw  many  of  those  details  into  papers  annexed  to  the  award, 
^1071  ^^  referred  to  in  it,  ^hich,  but  for  this  enaetaent,  might  be  con- 

^  sidered  no  part  of  the  award,  and  the  duty  thus  evaded.  With  regard 
to  the  last  point  (which  may  be  considered  as  res  inHegra),  it  is  true  that  one 
partner  cannot  bind  another  in  a  matter  of  arbitration,  where  the  subniiBsioii  is 
bj  deed :  because,  in  general,  he  cannot  bind  his  partner  by  any  deed ;  Handson 
9.  Jadcson,  7  T.  R.  207.  But  it  does  not  follow  that  one  of  several  persona 
who  are  general  partners  cannot  in  any  way  bind  the  rsst  by  a  submission  ta 
arbitration,  upon  a  speeifie  matter  of  partnership  right.  One  partner  may  bring,^ 
<x  settle,  an  aetion  on  b^alf  of  the  rest  (see  Fnmival  «.  Weston,  7  B.  Moore^ 
8M;  Harwood  and  Others  9.  Edwards,  MSS.,  cited  in  Oow  on  Partnership,  p. 
65,  note  (g),  8d  ed.) ;  why  may  he  not  enter  into  an  affreement  to  refer  the 
nibjeet-matter  ?  And  if  so,  why  may  not  one  agi^,  on  oehalf  ef  the  rest,  to 
be  governed  by  an  opinion  in  which  both  they  and  the  opposite  party  may  eon- 
fide?  In  Strangford  t^.  &reen,  2  Mod.  228,  the  submission  appears  to  ha/ve 
been  by  arbitration  bond,  and  therefore  the  partner  eonld  not  be  bound.  In 
Bteid  V.  Salt,  8  Bing.  101,  the  parties  were  not  partnen  generally,  but  only  in 
the  deahngs  to  which  the  award  rehsted :  the  matter  was  twice  referped :  in  the 
fint  mstanoe  four  partners  signed  the  agreement  of  refevenoe;  the  asbitBation 
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went  off,  and  the  new  agreement  was  signed  by  three  only.  In  the  absence  of 
any  explanationi  it  was  reasonable  to  suppose}  that  if  both  agreements  were 
signed  by  the  authority  of  all  th&  partners,  the  second  would  have  been  exe- 
cuted by  the  same  number  as  the  first.  The  passage  cited  in  that  case  from 
Com.  Dig.  ^Arbitrament  (D.  2),  from  which  it  was  implied  that  a  part-  pc^gg 
ner  cannot  bind  his  co-partner,  probably  refers  to  submissions  by  deed.  >- 
There  is  no  around  in  reason  for  saying  that,  in  the  case  of  a  general  partner- 
ship in  a  banking  firm,  one  partner  cannot  submit,  on  behalf  of  all,  to  sadi  a 
mode  of  settling  a  dispute  upon  a  partnership  concern,  as  was  adopted  here. 
Suppose  the  question  had  been  a  practical  one,  as  to  something  to  be  done  in 
the  course  of  business,  might  not  a  partner  have  agreed  to  take  the  judgment 
of  an  experienced  person,  as  a  custom-house  officer,  a  dock-master,  or  an  eminent 
merchant  ?  And  if  so,  why  not  the  opinion  of  counsel  in  a  case  like  the  pre- 
sent ?  To  hold  that  the  opinion  could  not  be  so  taken,  would  throw  ^eat 
impediments  in  the  way  of  a  very  common,  useful,  and  economical  mo£  of 
settling  such  disputes. 

The  Attorney- Ghnerai,  in  reply.  A  case  is  put,  with  reference  to  the  first 
point,  of  a  cheque  sent  by  a  letter;  but  there,  there  would  be  no  opportunitj 
to  object  but  by  the  course  of  post.  Here,  there  was  no  opportunity  on  the 
personal  interview,  and  Reader  did  not  avail  himself  of  it.  The  only  question 
is,  whether  that  which  passed  then  did  not  amount  to  a  promise  to  pay  the 
amount  of  the  cheque.  If  it  had  been  sent  by  a  servant,  the  question  wonld 
have  been  the  same.  In  Femandey  v.  Glynn,  1  Camp.  426,  note,  the  bankers 
had  till  five  o'clock  to  receive  or  return  the  cheque,  and  they  sent  it  back  in 
time ;  the  case  turned  on  that  point,  and  is  in  favour  of  the  present  plainti£  As 
to  the  question,  whether  the  opinion  be  an  award,  it  is  true  that  counsel  do  not 
^inquire  whether  or  not  an  opinion  should  be  stamped ;  but  the  question  r^y^ 
is,  what  should  be  done,  when  it  is  produced  in  evidence  to  bind  parties  ^ 
in  a  cause?  That  the  stamp  duty  is  not  confined  to  what  strictly  constitntes 
the  award,  is  evident  from  the  words,  "  where  the  same"  (award),  '<  together 
with  any  schedule,  or  other  matter,  put  or  indorsed  thereon,  or  annexed  thereto, 
shall  contain,"  &c.  K  an  arbitrator,  upon  an  ordinary  submission,  set  out  the 
evidence,  and  said,  ''Upon  this  evidence  I  find,"  Ac.,  the  evidenoe  wonld  he 
part  of  the  award  for  the  purpose  of  stamping.  [Lord  Dcnman,  C.  J.  The 
question  here  is  not  between  Boyd  and  Hodgson,  but  between  Boyd  and  Hodg- 
son and  his  partners.]  Strangford  v.  Green,  2  Mod.  228,  applies  to  that  point; 
and  it  does  not  appear  by  the  report,  that  the  decision  in  that  case,  as  to  the 
partner's  liability,  turned  upon  the  submission  being  by  bond.  If  a  partner 
has  power  to  bring  or  release  an  action  on  behalf  of  his  co-partners  and  himself, 
it  does  not  follow  that  he  can  bind  his  co-partners  by  a  submission  to  arbitetion. 

Lord  Denman,  C.  J.  It  is  not  necessary  to  give  any  judgment  on  the  points 
which  have  been  raised  as  to  the  effect  of  this  opinion  as  an  award;  becanse, 
upon  the  hcts  presented  to  us  in  the  case,  and  from  which  we  are  to  draw  oor 
conclusion,  I  think  the  statements  in  the  declaration,  that  in  consideration  of 
the  cheque  being  delivered  up  to  the  defendants,  they  promised  to  pay  the 
amount,  or  to  allow  the  plaintiff  credit  for  it,  are  not  proved.  If  they  cQd  bo 
promise,  undoubtedly  they  became  holders  to  his  immediate  use;  but  I  nqM 
think  *that  what  passed  at  the  time  of  the  presentment  was,  at  the  very  *■ 
least,  equivocal.  The  plaintiff  came  with  the  cheque  to  the  banking-house,  and 
gye  directions  to  Beader  to  provide  for  a  bill  coming  due  the  following  month. 
While  Beader  was  writing  down  the  particulars  of  that  request,  the  plaintiff  laid 
the  cheque  upon  the  counter,  saying,  « Place  this  to  my  account."  No  intima- 
tion was  ffiven  to  him  that  the  request  would  or  would  not  be  complied  with; 
or  that  Matson  had  overdrawn  his  account.  If,  in  delivering  the  cheque,  he 
had  said  at  once,  '^Cash  me  this  cheque,"  or  ^<Give  me  credit  for  it,"  he  mnst 
have  drawn  from  Beader  a  distinct  answer;  but  by  merely  saying,  <<  Place  it  to 
my  account,"  he  leaves  it  upon  the  usual  termS|  and  subject  to  the  oontingen- 
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des  to  which  bilb  or  cheques  so  paid  in  are  liable;  and  if  he  received  notioe  of 
duhoDonr  in  proper  time,  it  was  sufficient.  He  did  receive  it  on  Tuesdav,  the 
20th  of  November^  on  which  daj  it  was  ascertained  that  the  cheque  could  not 
be  paid:  I  thiok  it  wonld  have  been  sufficient  if  he  had  received  it  on  the  Wed- 
nesdaj.  It  has  been  held,  that  the  relation  of  customer  and  banker  makes  no 
difference  in  the  rule  as  to  notice  of  dishonour;  (see  Crosse  v.  Smith,  1  M.  A;  S. 
545.)  In  Kilsby  «.  Williams,  5  B.  &  Aid.  815,  much  was  said,  which  may 
tppear  &vonrable  to  the  present  plaintiffs;  but  Baylej,  J.  puts  the  case  upon  a 
groand  which  is  decisive  against  them.  He  says,  <<0n  the  morning  of  the  13th 
of  November,  the  cheque  was  paid  in  b^  the  plaintiff,  and  from  that  moment 
the  defendants  became  his  acents  to  receive  the  money  upon  it.  If  the  defend- 
4^21  ants  had  not  been  the  plaintiff's  bankers,  he  would  have  immediately 

J  demanded  the  ^money  due  upon  the  cheque,  and  then  they  must  have 
eitber  paid  him,  or,  if  they  had  refused  payment,  he  mijght  have  had  immediate 
^eooane  to  Bobertson,"  the  drawer  of  the  cheque.  I^w,  in  the  present  case, 
I  think  the  plaintiff,  when  he  presented  the  cheque,  should  have  given  distinct 
notiee  whether  he  presented  it  as  a  cheque  to  be  paid,  or.  to  be  merely  placed  to 
his  socount  like  other  securities.  In  the  absence  of  such  statement  by  him,  I 
draw  the  inference  that  the  cheque  was  received  in  the  latter  character;  and  I 
therefore  tiiink  the  defendants  are  entitled  to  our  judgment. 

Taunton,  J.  I  am  of  the  same  opinion.  There  b  no  proof  here  of  an 
express  promise  to  the  effect  stated  in  the  declaration;  nor  are  there  ciroum* 
itaocei  from  which  it  can  be  implied.  And  the  notice  of  dishonour  was  given 
M  early  as  the  defendants  were  bound  to  give,  or  could  give  it.  Hodgson,  the 
laanaging  partner,(a)  was  absent  when  the  cheque  was  presented,  but  returned 
that  day.  On  the  following  mominff,  a  clerk  was  despatched  to  Wingham, 
where  the  drawer  of  the  cheque  resided,  to  ascertain  whether  there  would  be 
fimds  to  meet  it.  Hodgson  was  to  determine  by  the  result,  whether  or  not  the 
bank  should  pay  the  amount  of  the  cheque.  The  information  received  deter- 
nuned  him  not  to  pay  it;  and  he  then  sent  the  earliest  possible  notice  to  the 
pUintiff.  The  cheque  was  paid  in  on  the  19th;  and  on  the  20th,  at  seven 
o'dook  in  the  eyening,  notice  of  dishonour  was  given  to  the  plaintiff.  There 
«2^1  was  not  then,  in  this  case,  such  a  laches  as  entitles  the  plaintiff  to  say 

-'  that  the  defendants  have  made  the  cheque  their  own.  *0n  the  other 
points  argued  it  is  unnecessary  to  give  an  opinion. 

Pattkson,  J.  As  to  the  first  point,  the  fallacy  in  the  plaintiff's  mode  of 
putting  the  case  is  with  respect  to  the  character  in  which  he  says  the  cheque 
was  received.  If  the  bankers  received  it  as  his  agents,  they  stood  in  the  same 
aitoation  as  any  other  agents,  and  were  only  bound  to  use  due  diligence  in  get- 
ting it  paid.  If  they  received  it  sa  the  agents  of  Matson,  the  drawer,  the  per- 
son presenting  it,  if  he  had  asked  whether  it  would  be  paid  or  not,  would  have 
had  a  right  to  an  immediate  answer;  and  if  Reader  had  said  <<Tes,"  no  doubt 
the  present  declaration  would  have  been  supported.  But  what  passes  is  only 
this:  the  plaintiff,  while  Reader  is  writing  down  his  directions  on  another  sub- 
ject, lays  the  cheque  on  the  counter,  and  says,  ''Place  this  to  my  account:" 
nothing  more  is  said,  and  the  cheque  is  left.  The  inference  is,  that  the  plain- 
tiff paid  it  in  to  Reader  as  his  agent,  to  deal  with  it  in  the  same  manner  as  if 
it  had  been  a  cheque  drawn  on  any  other  banker.  Kilsby  v.  Williams,  5  B.  & 
AU.  815,  is  in  some  respects  like  this  case.  Abbott,  C.  J.,  there  says,  ''At 
the  outset  of  this  cause,  1  thought  that  it  was  the  duty  of  bankers  under  such 
circumstances,  immediately  to  tell  the  person  presenting  a  cheque  for  payment, 
that  thev  had  no  sufficient  funds  to  honour  it.  But  it  was  urged  by  Mr.  Scar- 
lett, and  I  thought  there  was  great  weight  in  the  argument,  that  this  might  be 

(•)  In  the  case  submitted  to  counsel,  he  was  stated  to  hare  the  sole  management  of 
thebosmess. 
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productive  of  BoriouB  inoonTenieiice,  inaamaoh  as  it  is  oflea  impossible  ^^^ 
to  asoertain  till  the  oloee  of  the  day  at  the  (dearing-hoaee,  *what  enma  ^ 
of  money  may  be  paid  in  to  each  partieular  aooonnt^  and  what  are  the  dnfts 
upon  it.  I  think,  therefore,  that  the  defendants  mighi^  in  this  case^  reeeiTe  the 
cheque  in  question,  subject  to  its  being  honoured,  or  not,  according  to  the  eoiine 
of  Robertson's  dealing  with  them  in  that  day/' — <^  And  if  the  balance,  instead 
of  being  2372.,  had  exceeded  250^.''  (the  amount  of  the  cheque  paid  in  by  the 
plaintilQ)  ''^  should  have  had  no  doubt  that  the  defendants  were  bound  to 
appropriate  it  to  the  payment  of  the  plaintiff.  For  when  they  received  tin 
cheque  from  him,  they  became  his  agents  to  receive  the  money  upon  it  as  esrij 
as  possible;  and  if  they  could  be  allowed  to  appropriate  the  money  received  by 
them  to  the  payment  of  subsequent  cheques,  it  would  be  doing  great  injustice 
and  injuiy  to  their  own  customer/'  These  observations  are  strictly  ftpplicabk 
to  the  present  case,  and  shew  that  the  defendants  here  must  be  taken  to  hafe 
received  the  cheque  as  agents  of  the  plaintiff.  It  is  therefore  unnecessary  to 
say  any  thing  as  to  the  other  points. 

Williams,  J.  It  appears  to  me  that  this  cheque  was  presented  in  the  er^ 
nary  way  in  which  a  party  pays  in  a  bUl  to  his  banker ;  and  there  was  nothing 
to  prevent  the  banker  from  having  time  to  make  inquiries  respecting  it,  as  in 
the  general  case  of  bills  so  paid  in.  Having  taken  time  for  inquiry,  and  not 
being  able  to  find  that  Matson  would  meet  the  cheque  by  a  payment  at  Olynn's, 
or  otherwise,  the  defendants  gave  notice  to  the  plaintiff;  and  it  appears  that  that 
notice  could  not  have  been  given  earlier.  The  defendants,  therefore,  are  en- 
titled to  our  judgment  on  this  ground.  On  the  other  points  it  is  not  neoessirj 
to  give  any  decision.  Nonsuit  to  be  entered. 
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Where  one  party  has  omitted  to  leave  demnrrer-books  with  the  Jud^res,  and  the  other 
has  d^Uvered  them  on  his  defaalt,  and  objects  to  his  being  heard  till  he  shall  hare  paid 
the  costs  of  such  deliyery,  pursaantto  Reg.Oen.Hil.  4  W.  4,  s.  7,  notice  must  be  giTeo 
to  such  party  before  the  objection  is  made  in  Oourt  It  will  not  be  entertained  on  sn 
ex  parte  application. 

Defendant,  in  an  action  of  debt  for  work  and  labour,  pleaded  that  the  debt,  if  any,  did 
not  amount  to  40«. ;  that  defendant,  at  the  time  of  action  brought,  resided  in  the  conn^ 
of  Middlesex,  and  was  liable  to  be  summoned  in  the  County  Court,  &c.,  within  the  trie 
intent  and  meaning  of  the  statutes  in  such  case,  kc.  The  plea  did  not  deny  that  free- 
hold, or  title  to  land,  or  an  act  of  bankruptcy,  was  principally  in  question ;  and  it  was, 
therefore,  held,  at  all  events,  defective  as  a  plea  under  stat.  23  0.  2,  c.  33,  a.  19,  (Mid- 
dlesex Coon^  Court  Act),  and  bad  on  general  demurrer ;  but, 

Semble,  that  the  matter  alleged  was  not  pleadable  in  bar,  either  by  stat.  6  Edw.  1,  c  8, 
(Gloucester)  or  23  G.  2,  c.  33,  s.  19. 

Debt  for  120?.  for  work,  labour,  materials,  &o.  Pleas,  1.  nil  debet.  2.  That 
the  debt  in  the  declaration  mentioned,  if  any  such  there  be,  does  not  amount 
to  the  sum  of  40s. ;  that  the  defendant  long  before,  and  at  the  time  of  the  com- 
mencement of  this  suit,  reeided,  and  still  doth  re8ide,(a)  within  the  county  of 
Middlesex  ;  and  that  he  always,  from  the  time  of  the  accruing  of  the  said  sup- 
posed debt,  hath  been,  and  still  is,  liable  to  be  summoned  and  warned  in  the 
county  court  of  Middlesex,  within  the  true  intent  aDd  meaning  of  the  statute  in 
such  case,  &c.     Gfeneral  domurrer  and  joinder. 

Steer,  for  the  plaintiff,  took  a  preliminary  objection  on  an  affidavit  stating  that 
the  plaintiff's  attorney  had,  on  the  23d  of  May  last,  delivered  copies  of  the 
demurrer-book  in  this  cause  at  the  chambers  of  the  lord  chief  justice,  and  of 

(a)  As  to  this  last  arerment,  in  an  affidavit,  see  Mansfield  o.  Brearej,  1  A.  &  E.  351. 
And  as  to  the  words  "  if  any,"  see  Gould  «.  Lasbnry,  1  0.  M.  &  R.  264,  4  Tyrwh.  863. 
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!lr.  Jn8tii»  Litdedate :  fliat  o»  the  foUcnring  daj,  haiyiag  aM«ftai!i^  that  tbe 
defen^tnt's  attorney  had  not  delWered  copies  of  tke  demarrer«book  nt  the  cham^ 
ben  of  Mr.  Justice  Taunton,  and  Mr.  Justice  Flfttteson,  he  had  also  delivered 
*2051  ^P^^  ^  ^^  cfaaimberB ;  and  that  the  defendant  had  not  paid  the  *e08ts 
^  of  such  copies.  Steety  contended  that,  by  the  general  rules,  Hil.  4  W. 
4y  B.  7y  5  B.  ft  Ad.  mr,,  the  defendant  waa  not  entitled  to  be  heard  till  he  had 
paid  or  deposited  those  costs  a9  directed  by  the  rate. 

Maaudj  contr^  said  that  the  defendant  had  had  no  notice  of  the  present  ap« 
plication.  And  it  appeared,  em  reftrenoe  to  the  demurrer-books,  that  there  were 
two  now  in  Gonrt  bearing  the  name  of  the  defendant's  attorney.  The  objectiottj^ 
therefore^  waa  not  ftirtber  entertioned,  and 

P£B  Curiam,  On  any  future  occasion,  when  such  an  objection  k  to  be 
taken,  notice  of  it  mnst  lie  given  to  the  opposite  party ;  an  affidavit  on  one  side 
only,  without  notice,  is  not  snficient. 

'  MoMel  was  called  upon  to  support  his  plea.  By  tbe  statute  of  Gloucester,  6 
Ed.  I,  c.  8,  it  is  enacted,  <^  that  none  from  henceforth  shall  have  writs  of  tres<* 
pass  before  jnstioea,  unless  he  swear  by  his  fiuth  that  the  goods  taken  away  were 
worth  40<.  at  tbe  least.''  Lord  Coke,  in  his  commentary  on  the  statute,  2  Inst. 
311,  says,  **  As  tke  inferior  courts  which  are  not  of  record  regularly  cannot  hold 
I^ea  of  debt,  fto.,  or  danngeS)  but  under  409.,  so  the  superior  courts  that  are  of 
noord,  cannot  hold  plea  of  debt,  &o.,  or  dnmages  re^arly,  unless  the  sum 
amount  to  40s.  or  above.''  He  also  says  (in  the  same  page),  that  <<  writs  of 
tiespass  are  herejmt  bot  fbr  an  example,  fbr  debt,  detinue,  covenant,  and  the 
*2061  ^^^'"  ^^  ^^^^  indeed  say  afterwards  (p.  812),  *tfaat  '^the  said  words, 
^  vaillent  40«.  al  meins,  have  received  tnis  eonstruotion,  that  the  same 
most  so  appear  to  be  of  valne  in  the  ptaintitf 's  count,  for  it  is  not  sufficient  that 
it  appears  by  verdict  that  the  sum  is  under  40«.''  But  in  Kennard  v.  Jones,  4 
T.  &.  495,  where  it  appeared,  not  by  the  record,  b«t  on  affidavit,  that  the  d^t 
WIS  below  40s.,  the  Court  made  a  ru)e  absolute  to  stay  all  proceedings,  Lord 
Keavott  saying,  '^This  iaa  very  general  question,  which  concerns  the  practice 
of  the  Court,  whether  it  shall  be  permitted  to  parlaes  to  sue  in  the*  superior 
courts  fer  such  small  sums  aa  those  under  40<.  Now  that  it  is  expressly  pro- 
hibited by  act  of  parliament.''  Then  the  Middlesex  Couty  Coort  Act,  23  &. 
2,  c.  33,  slier  providing  (s.  4),  that  no  person  shall  be  fiable  to  be  summoned 
to  the  said  Court,  other  than. those  who  were  liable  to  be  summoned  to  the* 
County  Court  <^  Middlesex  before  that  statute  was  made,  proceeds  to  enact  (sect. 
19),  that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in  any  of  his 
Majesty's  conrta  of  record  at  Westminster,  and  the  defendant,  at  l^e  time  of 
8oeh  aetion  brooght,  shall  reside  in  Middlesex,  and  be  liable  to  be  summoned 
to  the  said  County  Court,  and  the  jury  upon  the  trial  shall  find  the  damages  for 
tbe  phuntiff  under  409.,  then,  nnless  the  judge  shall  certify  as  is  there  pointed 
out,  no  costs  shall  be  awarded  to  the  plaintiff,  but  the  ctefendant  shall  have 
doable  oosts.  That  enactment  is  cumulative;  k  does  not  abrogate  the  pro* 
visionB  of  the  statute  of  Oloucester.  The  prohibition  to  soe  for  small  debts  in 
the  superior  courts  is  direct,  and  may  be  well  taken  advantage  of  in  pleading) 
*2071  '"^^  ^^^  ^^  ^^  diown  upon  the  record  that  the  writ  is  within  the  ^statute 
^  of  Gloucester;  for  the  plea  states  that  the  debt  is  under  40a.,  and  that, 
if  well  pleadod,  is  admitted  by  the  demurrer.  It  is  for  the  plaintiff  to  shew,  if 
he  can,  that  the  parliamentary  prohibition  relied  upon  by  Lord  Kenyon  in  the 
case  cited,  is  withdrawn  by  the  statute  23  G.  3,  c.  33. 

Steer,  contra.  There  is  nothing  in  the  statute  of  Gloucester  to  authorise 
say  such  plea  in  bar,  as  to  the  amount  of  the  sum  claimed ;  nor  does  there  ap- 
pear to  be  any  instance  of  such  a  plea  having  been  pleaded.  The  statute  says, 
that  none  shall  have  writs  of  trespass  unless  he  swear,  &c.  That  is  merely  a 
direction  that  a  particular  affidavit  is  to  be  made  to  obtain  the  process,  xhe 
statute  23  0.  2,  c.  33,  clearly  shews  that,  in  the  contemplation  of  the  legisla- 
ture at  that  time,  an  aotion  might  be  bronght  for  a  debt  below  40i> ;  the  nine- 
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teenth  flection  which  has  been  cited,  only  mnlcts  the  plaintiff  b  double  costsj 
wUeu  the  Judge  shall  certify  as  there  pointed  out ;  thus  admitting  the  right  to 
sue  for  such  debt,  and  to  recover  costs  where  the  Judge  thinks  prop»  to  certify. 
In  Kennard  v,  JoneS|  4  T.  R.  495,  the  application  was  to  stey  proceedings, 
[Tattnton,  J.  That  is  very  different  from  pleading  in  bar.]  Where  an  aet  d 
parliament  is  intended  to  prohibit  any  action  being  maintained  under  cerUis 
circumstances,  it  is  usual  to  state  so  expressly,  as  in  24  G-.  2,  c.  40,  a.  12;  u^ 
it  is  often  provided,  in  terms,  that  the  act  may  be  pleaded.  In  the  statute  oi 
Gloucester  there  is  neither  provision.  And  the  present  plea,  if  admissible,  ii 
not  pleaded  conformably  to  stat.  23  G-.  2,  c.  33,  s.  19 ;  for  it  does  not  sbe^ 
that  the  ^freehold,  or  title  to  the  plaintiff's  land,  or  an  act  of  bankruptcy  ^r^ 
is  not  principally  in  question.  ^  " 

Lord  Denman,  C.  J.  It  is  unnecessary  to  decide  in  this  case  as  to  the  open^ 
tion  of  the  statute  of  Gloucester.  The  writs  named  in  that  statute,  c.  8,  an 
writs  of  trespass  only ;  though  lord  Coke  certainly  holds  that  the  clause  extendi 
to  other  writs,  including  debt.  But  it  seems  clear,  even  if  the  enactment  ha 
that  general  effect,  that  it  is,  pro  tanto,  repealed  bv  stat.  23  G.  2,  c.  33,  s.  19 
which,  in  the  cases  there  specified,  subjects  the  pudntiff  ia  debt  or  assumpsit 
to  costs,  if  the  jury  find  the  damans  under  40«.,  unless  the  Judge  shall  oertif] 
that  particular  matters  came  principally  in  question.  It  follows,  of  course,  tbt 
as  far  as  that  statute  operates,  actions  of  debt  or  assumpsit  for  less  than  40&  mi] 
be  brought  in  a  superior  court.  It  was  properly  admitted  by  the  defendant' 
counsel  that  he  had  to  contend  that  the  act  of  23  G.  2,  made  no  difference;  ba 
for  the  reason  given,  I  think  it  does.  Besides,  this  plea  is  a  complete  novelt; 
There  have  been  many  applications  to  the  courts  undfer  this  act,  but  a  plea  is  \ 
new  experiment ;  and  the  plea,  if  pleadable,  would  be  bad  for  not  negatiyifij 
the  excepted  cases  in  23  G.  2,  c.  33,  s.  19. 

Taunton,  J.  I  believe  no  person  in  the  profession  ever  saw  or  heard  c 
such  a  plea  as  this.  I  never  did;  and  I  believe  no  precedent  of  such  a  pleai 
to  be  found  in  any  book  of  pleading,  ancient  or  modem.  I  do  not  say  that  tb 
circumstance  of  a  statute  being  old  does  away  with  its  sanctions;  but  if  it  ba 
been  thought  that  the  statute  of  Gloucester  had  the  operation  contended  for  ii 
^this  case,  there  must  have  been  perpetual  opportunities  of  pleading  it.  pAQj 
The  constant  practice,  however,  hfts  been  to  apply  to  the  courts  on  afii-  ^ 
davit.  But  it  is  sufficient  here  to  say  that  the  plea  is  at  any  rate  bad,  b< 
cause  it  omits  to  shew  that  Ahis  is  not  one  of  the  cases  excepted  in  the  nim 
teenth  section  of  23  G.  2,  c.  33. 

Patteson,  J.  It  is  clear  that  the  plaintiff  is  entitled  to  judgment  N 
such  plea  as  this  has  been  heard  of  since  pleading  began.  And  the  plea,  a 
framed,  does  not  point  at  the  statute  of  Gloucester,  but  the  Middlesex  Coont 
Oourt  Act.  I  do  not  mean  to  say  that  part  of  the  plea  might  not  be  rejectee 
if  enough  remained  without  it ;  but  here,  if  we  suppose  that  there  is  no  sad 
statute  as  23  G.  2,  c.  33,  it  is  clear  that  the  plea  is  not  properly  pleaded. 

WiLUAMS,  J.  The  plea  is  at  all  events  W,  from  the  manner  in  whicb  itl 
framed ;  but  I  by  no  means  say  that  if  that  were  otherwise  such  a  plea  could  b 
available.  The  defendant  should  have  applied  to  the  Court  to  stay  proceed 
ings,  or  for  leave  to  enter  a  suggestion  in  the  usual  way. 

Judgment  for  tho  plaintiff.(a) 


*The  KING  against  The  Inhabitants  of  ST.  MARTIN'S,  LBICES-  rwii 
TER.     Wedfioday,  Nov.  19.  ^  ^1 

To  prove  a  settlement  bj  renting  a  tenement  nnder  atat.  69  Q.  3,  c.  60,  the  followiDg  t^ 
denee  of  the  taking  was  given.    A  witness  produced  a  book  containing  this  entry,  on 

(a)  See  2  Tidd,  c.  40,  p.  960,  9th  ed.,  and  the  authorities  there  died. 
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ftamped,  in  his  haad^writliig :  '*  Agreed  with  T.  8."  (the  pauper)  "  to  hare  the  honse 
in  P.,  now  occupied  by  W.,  at  IIZ.  per  annom,  to  be  paid  qaarteriy,  quarter's  notice  to 
be  giren  on  either  side ;  to  leave  in  the  same  repair  as  he  fonnd  it."  The  witness  stated 
that  be  let  the  hoase  ai  agent  to  the  owner,  and  that  the  terms  were  reduced  ^o  writing 
to  prerent  mistake,  and  signed  by  the  pauper's  wife  to  bind  her  husband,  who  was  not 
prcKnt ;  but  there  was  no  other  signature.  The  pauper  occupied,  and  appeared  to 
htTfll  paid  rent  quarterly  for  some  time,  at  the  rate  abore  mentioned :  Held  that,  the 

I  sessions  not  haring  found  that  the  wife  was  authorised  by  the  pauper,  the  above 
satry  was  not  an  agreement  for  a  lease,  nor  a  lease ;  and  that  the  witness  might  look 
at  it  to  refresh  his  memory,  without  its  being  produced  in  evidence. 

Ihe  witness  staled,  that  he  had  no  memory  of  these  things  but  from  the  book,  but  that 
on  reading  the  entry  he  had  no  doubt  The  sessions  having  affirmed  the  settlement, 
vithoat  stating  expressly  any  fhrther  evidence  of  the  taking :  Held,  that  this  Court 
eoold  not  infer  that  the  sessions  had  no  evidence  of  a  parol  letting  without  taking  the 
terms  from  the  entry. 

PerPirrisov,  J.  The  stamp  imposed,  by  stat.  66  G.  3,  e.  184,  on  agreements  under  hand, 
applies  only  to  agreements,  which,  per  se,  are  binding  as  agreements. 

Ok  appeal  against  the  order  of  jasticesi  removing  Elisabeth  Simpson,  widow, 
from  the  parish  of  St.  Margaret's  to  the  parish  of  St.  Martin's,  both  in  Leices- 
ter, the  aessions  confirmed  Uie  order,  subject  to  the  opinion  of  this  court  on  the 
fdlowing  ease : — 

Thomas  Simpson,  deceased,  the  husband  of  the  nauper,  occupied  a  house  at 
11/.  per  annum,  in  the  appellant  parish,  from  Ladj-day  1820  to  Midsummer 
1821,  under  Sir  William  Walker;  and  five  receipts  were  put  in,  of  21 15sk 
each  for  a  quarter's  rent  reoeiyed  for  Sir  W.  W.  from  Simpson,  dated  respeo- 
tirehr  26th  Julj,  1820  ("  for  a  quarter's  rent  due  the  6th  of  same  month, 
1820");  17th  October  1820,  20th  January,  1821,  11  April,  1821,  5th  July, 
1821.  To  prove  the  taking,  Mr.  William  Walker,  son  of  Sir  William,  was 
ttlled,  who  produced  a  book,  containing  the  following  entry  made  by  the  wit- 
ness; ris.  <<  March  24th,  1820;  agreed  with  Thomas  Simpson  to  have  the 
•222]  ^^'^^^  ^^  Peacock  Lane,  now  occupied  *by  William  at  11^.  per  annum, 
1  to  be  paid  quarterly ;  quarter's  notice  to  l)e  given  on  either  side;  to  leave 
in  the  same  repair  he  found  it."  The  witness  further  stated  that  he  let  the 
hoQse  as  agent  to  his  fiither,  who  was  present,  and  that  the  terms  were  reduced 
to  wiitiog  to  prevent  mistake,  and  signed  by  the  wife  of  Thomas  Simpson,  on 
purpose  to  bind  her  husband,  the  husband  himself  not  being  present;  but  that 
tlw  entry  was  not  signed  bV  the  witness,  nor  by  Sir  W.  W.,  nor  did  Walker's 
nsjne  aitpear  in  any  part  He  further  stated  that  he  had  no  memory  of  these 
thinp  bat  from  the  book,  without  which  he  should  not  of  his  own  knowledge 
be  aole  to  speak  to  the  fact,  but  on  rosMiing  the  entry  he  had  no  doubt  that  the 
&et  really  ^ppened.  It  was  objected,  for  the  appellants,  that  the  entry  was 
inadmissible  for  want  of  a  stamp;  and  that  parol  evidence  of  the  letting  could 
not  be  ^ven.  The  Court  held  that  the  witness  micht  look  at  the  entry  to  re- 
fresh his  memory,  and  give  parol  evidence  of  the  letting;  and  upon  such  evi- 
dence, they  confirmed  the  order. 

Sir  Jamei  ScarleU^  SUdvardy  and  Jfeflbr,  were  to  have  argued  in  support  of 
the  order  of  sessions,  but  the  Court  called  upon 

Bumfirey,  FoUet,  and  White^  contri.  This  writing  could  not  be  received  for 
want  of  a  stamp,  according  to  stat  55  O.  3,  c.  184,  sched.  part  1,  Lease ;  and 
puol  eridence  of  the  taking  could  not  be  received,  because  the  contract  was  in 
writbg:  Hodges  v.  Drakeford,  1  N.  R.  270;  Bex  v.  St.  Paul's,  Bedford,  6  T. 
*2121  ^  ^^^'  '^^^  ^^  ^^^  ^^  contract  *under  which  the  premises  were 
-■  taken,  is  shewn  by  the  £Mt  that  there  was  no  other  contract.  The  ob- 
ject of  reducing  the  terms  to  writing  is  expressly  stated  to  be,  the  binding  of 
one  of  the  parties.  No  objection  can  be  taken  to  the  want  of  authority  on  the 
part  of  the  wife,  for  the  husband  occupies  immediately  after  her  act,  and  there- 
by ratifies  it.  In  Payne  v.  Ives,  8  D.  &  B.  668,  Holroyd,  J.,  thus  states  the 
law:  "It  has,  I  think,  been  held,  that  an  agreement  b^^nning  '  It  b  agreed,' 
and  signed  by  one  of  the  parties  only,  was  not  binding  upon  the  other  party. 
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irnft?  aeeepted  hy  htm,^  It  cannot  he  said  thst  thh  iraff  merely  an  agreement, 
and,  therefore,  that  the  value  being  nnder  20/.,  no  stamp  was  required,  for  it 
waa  not  executory,  but  conferred  ao  immediate  interest;^  Poole  v,  Bentley,  12 
East,  168 ;  Doe  den.  Pearson  v.  Bies,  8  Bing.  17S.  In  thia  last  ease  Tindal, 
0.  J.,  said,  thai  the  acta  of  the  p«rties  might  be  looked  to  if  the  words  of  the 
instrument  were  ambigfioHs;  and  here  there  is  an  actual  occupation  on  the 
terms  contained  in  the  writing.  [Tatjnton,  J.  An  agreement  for  a  lease, 
under  which  the  rent  is  as  much  aa  5/.,  requires  a  stamp,  (55  0.  2,  o.  184. 
Sobed.  Purt  I.  tit.  Agreement.)]  Besides,  the  sessions  are  dearly  wrong;  for 
they  do  not  shew  that  any  proof,  in  fiust,  was  gifven  of  any  taking  (parol  or 
other,)  except  by  this  writing,  ^e  witness  who  is  called  to  prore  the  takinj; 
knows  of  nothing  but  the  writing.  It  must  be  assumed  that  the  whole  evi- 
dence, on  this  pomt,  is  set  out  in  the  caae.  [Lord  Dsnman,  C.  J.  I  do  not 
know  that.  The  oiUv  question  which  the  aessiona  seem  to  have  left  to  as  is, 
whether  they  did  risht  in  permitting  the  witness  to  look  at  the  writing.  We 
must  assume  that  tbgy  bad  *from  the  witness  the  neoessary  evidence  of  rwvi 
a  taking.]  Even  sttppomng  this  to  be  a  mere  memorandum,  such  as  the  ^ 
witness  might  reftesh  his  memory  from,  still  his  evidence  does  not  go  kr 
enough.  He  says,  after  looking  at  the  memorandum,  that  he  has  no  doubt; 
but  that  he  has  no  memory  of  these  things ;  so  that  his  memwy,  after  being 
refreshed,  does  not  supply  the  proof.  [Taunton,  J.  When  a  bond  la  put  into 
the  hands  of  an  attesting  witness,  and  he  says,  that  he  does  not  reeollect  attest* 
ing,  but  that,  from  seeing  his  name  there,  he  hae  no  doubt  that  he  did,  is  not 
that  proof  of  his  attestation  ?]  A  naked  &ot  may  be  so  proved :  Maugham  v. 
Hubbard,  8  B.  &  C.  14;  but  nere  the  question  was  as  to  proof  of  the  contento 
of  an  instrument,  or  of  particulars  appearing  from  those  contents  only.  ConM 
a  witness  prove  what  lands  were  conveyed  by  a  particular  deed  bj  lookinff  at 
the  parcels  in  a  long  convevance,  and  then  swearing  that,  although  he  still  had 
no  recollection  of  his  own,  he  had  no  <ioubt,  from  the  fact  of  the  parcels  appear- 
ing there,  that  they  were  conveyed  ?  Here  the  material  question  is,  as  to  the 
terms  of  the  taking,  which  must  satisfy  stat.  59  G-.  8,  c.  50.  In  Bex  v.  Holy 
Trinity,  Kingston-upon-Hull,  7  B.  &  C.  618,  it  was  admitted  in  argument,  that 
if  it  had  been  necessarv  to  prove  the  terms  of  the  takins,  the  writing  must  have 
been  looked  to :  but,  that  being  a  case  of  a  settlement  before  stat.  59  G.  8,  e. 
50,  nothing  there  was  to  be  proved  except  the  fact  of  the  tenancy.  In  Doe 
dem.  Church  v,  Perkins,  3  T.  B.  749,  it  was  held,  that  if  a  witness  cannot 
swear  to  a  fact  any  farther  than  as  finding  it  entered  in  a  paper,  the  paper  must 
be  produced.  But  the  witness  *here  was  not  entitled  to  refresh  his  pMii 
memory  at  all  from  the  writings  for  that  writing  was  the  actual  contract;  *- 
and  if  such  an  use  of  written  contracts  were  permitted,  the  stamp  laws  wouM 
be  easily  evaded. 

Lord  Dbnscan,  C.  J.  It  ia  quite  clear  that,  if  this  be  either  a  lease  or  an 
agreement  for  a  lease,  the  sessions  are  wrong.  But  H;  is  a  mere  memorandum 
for  the  purpose  of  preventing  mistakes,  just  ae  if  nothing  had  been  put  down 
but  figures.  It  is  true,  the  case  states  that  the  writing  was  signed  by  the  wife 
on  purpose  to  bind  the  husband  ;  but  it  does  not  appear  that  she  was  authormed 
by  him,  or  that  he  recognised  her  act.  It  is,  therefore,  neither  a  lease  nor  an 
agreement,  and  consequently  no  stamp  waa  neoessary.  Then  it  is  said  that  no 
letting  by  parol  was  proved  ;  the  witness's  statement  was,  that  he  had  no  mem- 
ory of  these  things,  but,  on  reading  the  entry,  he  had  no  doubt  that  the  bot 
really  happened.  The  sessions  permitted  him  to  look  at  the  entry  for  the  mero 
purpose  of  refreshing  his  memory,  and  that  was  quite  right.  We  cannot  here 
infer  whether,  when  his  memory  was  so  refreshed,  he  swore  distinctly  or  not 

Taunton,  J.  I  am  altogether  of  the  same  optnion.  Independently  of  what 
has  already  been  pointed  out,  five  reoeipta  were  put  in,  which  furnished  a  strong 
presumption  of  a  taking  from  year  to  year.  The  entry  was  a  mere  memoran- 
dum for  the  convenience  of  the  pariiea. 
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PATii^OFy  J.  I  u  ^Qliralj  of  the  tame  opimon.  T$kiog  this  as  an  agree* 
miy  tke  gteMite  (ate(t.  56  Q.  3,  e.  184,  flol^d.  part  1,  Agreement,)  imposes  a 
.^ici  *stanip  upon  agreements  under  hand  onlj,  meiining  snefa  as  have  per  se 
*  -^  the  binding  eAot  of  an  agreoment.  It  is  said  tihaA  there  was  a  snt^se* 
nent  assent  bj  the  party  taking;  that,  however,  »  not  the  qnestion.  Could 
ither  party  have  enibreed  his  rights  by  tha  agreement?  would  an  action  have 
in  ipoa  it?  Thio  wile  haid  no  authority;  if  she  had,  the  sessions  shoald  ha^e 
)  fooiid.  This  is,  therefore,  neither  a  lease  nor  aa  agreement :  it  was  put  into 
it  witness's  hands  to  refresh  his  memory,  sad  that  was  right.  The  authority 
f  I>oe  dem.  (Skorob  v*  Perkins,  3  T.  E.  749,  has  been  pushed  too  far  in  the' 
(gomeBt;  all  that  «m  these  deeided  was,  that  a  witsess  oonld  not  refresh  his 
temory  by  extracts ;  that  if  ho  eonid  not  recoUeet  the  fkets  independently  of 
IS  vrritiag,  the  origpml  vritiiig  ought  to  have  been  in  Court,  in  order  that  the 
lk»  party  might  oroas-ezamine :  not  that  sneh  writing  is  to  be  made  evidence 
Bdf,  but  that  the  other  pBrty  is  to  haro  the  benefit  of  the  witness's  refreshia|^ 
b  nemoiy  by  every  part.  In  Tanner  v,  Taylor,  oited  in  Doe  dem.  Ghureh  u. 
crtias,  3  T.  B.  754,  a  witness  was  not  permitted  to  nse  an  account  which  had 
m  extiaeted  from  a  book  not  in  Court ;  he  not  being  able  to  swear  to  Uie 
ctB  fuitbcr  ihan  aa  finding  th^n  in  the  book.  The  writing  is  not  made  evi* 
Boe  bj  its  having  been  i^ed  for  the  pnrposa  of  refreshing  the  memory;  but 
in  the  other  side  ought  to  see  it  (See  Burton  v.  Plummor,  post,  Nov.  24th.) 
he  (hstinetion  contended  for  in  argument  may  be  open  to  discussion,  but  it  is 
le  of  which  I  do  not  see  the  senae. 

WiujAMa,  J.     I  am  of  the  same  opinion.     There  ean  be  no  doubt  that  the 
eomplaiat  aft  aessioBs  was  *that  it  was  not  oompetent  to  the  witness  to 


m] 


refrash  his  memory  by  looking  at  the  writing ;  and  this  is  the  question 


resented  to  ua  by  the  signed  ease.  Orsbr  of  sessions  oonfirmed. 
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rerseers  of  the  poor  may  not  charge  the  parisblonorSi^  In  thQir  accountSi  with  the  fol- 
lowinjf  pajments  :-— 
7t  making  poor  rates ; 
r  nakini^  diviaioiis  of  tke  sane  9 
V  cttkiag  copy  of  the  same  for  the  coUectors : 

ipntau  to  an  accoantaot  for  ezaminingi  making  op,  and  enteriag  the  aceouatv  of  the 
Xear.  and  list  of  defaulters  oq  the  rates ; 
wodage  paid  for  collecting  the  rate*  ; — 

fth«si[[h  laeh  charges  haTe  been  authorised  by  resoltttfons  of  Testry. 
parishioner  applied  against  OToneer's  aeooants  for  the  year,  oontainlng  the  abere 
iftns.  Three  rates,  (refeired  to  by  the  itevn),  bad  been  made  during  the  year.  The 
appellant  was  assessed  to  the  second  only,  bnt  he  was  assessed  to  the  rates  of  the  ibl-» 
loving  year,  and  until  the  time  of  the  appeal.  Some  of  the  above  items  related  to 
perioda  not  within  the  time  fbr  which  the  appellant  was  rated.  It  did  not  appear 
vhich  of  the  rates  was  applied  to  any  of  the  disbnrsements  objected  to :  Held,  that  the 
tppeallay. 

O5  appeal  against  the  aooounts  of  Henry  Wyndbam  Gwyer  and  Samuel 
fuley,  aa  overseers  of  the  poor  of  the  pariHi  of  Bedminstsr  in  the  eounty  of 
(^oerset,  at  the  instanoe  of  Riehard  Lindsey  Sutton,  the  sessions  allowed  some 
f  the  items,  wholly  dissUowed  others,  and  disallowed  some  subjeot  to  a  ease. 
^  appeal  was  a^nst  two  aeeonnts:  ono,  for  the  period  from  the  25th  of 
(arch  to  the  29th  of  September,  1882,  the  oth«r,  from  the  last-mentioned  day 
•  the  2.5th  of  March,  1813.     The  case  was  as  follows  :— 

^  appellant  was  a  pariaUoner  of  Bedminater,  and  rated  in  the  second  only 
r  tW  rates  made  during  the  year.  Tha  first  rate  was  made  April  26th 
^^-;  the  second,  October,  4th  1882  ;  the  third,  February  11th  1833.    The 
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appeUant  waa  also  rated  from  the  25th  of  March  1833,  to  the  time  of  the 
appeal.  Some  of  the  items  objected  to  in  the  notice  of  appeal;  and  disallowed 
hy  the  sessionsi  were  the  following  :— 

6/.  6i.  for  making  the  poor-rates  in  October,  1882  and  Febmary  1883. 
^^5^.  5i.  for  making  two  divisions  of  the  same.  T^VT 

SI  10«.  for  making  a  copj  of  the  said  rates  for  the  collectors.  *> 

12/.  6i.  paid  to  the  accountant  for  examining,  making  up,  and  entering  the  ac- 
counts of  the  year,  and  the  list  of  defaulters  in  each  of  the  three  rates. 
66/.  19«.  Qd.  paid  poundage  for  collecting  2679^  14i.  M. 
The  other  items,  of  33/.  Is.  Bd.  and  11/.  13«.  6</.,  for  like  poundage. 

The  parish  of  Bedminster  is  twenty-one  miles  in  circumference,  and  oontaiBS 
a  population  of  13,000  persons.  The  sums  collected  for  the  relief  of  the  poor 
amounted  in  each  year  to  8000/.  and  upwards.  In  the  year  from  March  1832 
to  March  1833,  there  were,  as  usual,  two  churchwardens  and  four  OTeraeera. 
Before  this  year  the  parish  had  an  assistant  overseer,  but  there  was  no  evidence 
of  his  appointment.  The  parish  had  employed  an  accountant  to  make  up  their  ac- 
counts, and  when  a  new  rate  was  made,  the  accountant  was  employed  to  draw 
out  a  list  of  de&ulters,  and  such  list,  for  three  rates  made  in  this  year,  ooeu- 
pied  150  folio  sheets.    In  this  year  the  vestiy  allowed  the  clerk  a  salary  of  50/. 

to  assist  the  overseer,  but  it  was  no  part  of  his  duty  as  deik  to  do  any  brndj 

for  which  any  of  the  sums  above  mentioned  are  cnarged. 

The  afiairs  of  this  parish  are  managed  by  a  common-law  vestir,  and  at  a 
try  duly  held  on  the  second  of  Apru  1832,  it  was  resolved  '^  That,  in  the  pre- 
sent embarrassed  state  of  the  parish,  no  assistant  overseer  or  overseera  be 
elected,  but  that  power  be  given  to  the  present  overseers  to  call  what  a^stanee 
they  may  stand  in  need  of .^'  This  was  signed  by  the  chairman  of  the  meeting, 
and  remained  in  the  book  in  which  the  ^resolutions  of  the  parish  were  r«oi  g 

einerally  entered,  and  which  each  parishioner  had  power  to  inspect.   ^ 
nder  the  authority  of  this  resolution  the  several  sums  hereinbefore  mentioned 
were  expended  by  the  overseers  who  required  assistance.    The  sums  paid  for 
poundage  were  paid  to  collectors  for  collecting  the  moneys  due  on  the  three 
rates. 

Besides  the  general  resolution  before  mentioned,  the  vestry,  duly  held  on 
the  9th  September  1831,  came  to  the  resolution  following  (which  was  entered 
in  the  same  book :)  and  one  question  for  the  opinion  of  the  Court  was,  Whe- 
ther this,  not  having  been  used  during  the  overseers'  year,  was  admissible  in 
evidence  on  the  present  appeal  1(a)  <'  Besolved  that  Mr.  Harpur  be  paid  and 
allowed  at  the  rate  of  6(/.  in  the  pound  upon  all  sums  collected,  including  the 
expenses  incident  to  proceedings  before  magistrates,  and  that  the  same  be 
allowed  in  the  overseers'  accounts/'  This  resolution  has  never  been  rescinded, 
and  Mr.  Harpur  collected  the  rates  and  was  paid  fresh  poundage  up  to  the  4th  of 
October,  1832 :  and  he  also  collected  the  first  rate,  and  rec^ved  as  poundage 
66/.  19«.  9rf. 

On  the  4th  of  October,  1832,  at  a  similar  vestry,  it  was  resolved,  '<That  a 
rate  of  4i.  in  the  pound  be  granted  to  the  overseers  for  the  relief  of  the  poor, 
and  that  the  sum  of  4</.  in  the  pound  be  allowed  the  overseers  for  collecting 
the  same."  The  rate  was  collected  bv  certain  collectors,  who  recived  for  thdr 
labour  the  before-mentioned  sum  of  33/.  Is.  3</.,  being  "^id.  in  the  r^oig 
pound  on  moneys  collected  by  them  upon  the  said  rate.  *- 

At  a  meeting  of  the  same  vestry,  on  the  21st  of  February,  1838,  at  which 
the  appeUant  waa  present^  it  was  <<  Resolved  that  Mr.  James  Blake  and  Mr. 
John  Hurfbrd  be  appointed  collectors  for  the  third  rate  for  the  present  year, 
and  that  they  be  respectively  paid  6d.  in  the  pound  on  the  amount  of  their  col- 

(a)  On  thli  queition,  Rogers,  in  opposition  to  the  order  of  sessions,  referred  to  Vawlej 
«.  Barbetk  2  Bsp.  687 ;  bnt  the  point  was  not  farther  discussed,  the  appellaat's  counsel  re- 
l/ing  upon  the  inTalidity  of  snch  a  resolntion,  whenerer  made. 
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leedoiiy  and  tiiat  the  snm  be  allowed  in  the  preeent  oveneerB'  aocovnts.''  The 
ippeUant  did  not  sign  this  resolution.  Under  the  sanction  of  it,  Mr.  Blake  and 
Mr.  Hurford  oolleoted  the  third  rate,  and  reeeiyed  III.  18t.  6d.f  being  the 
poundage  on  their  respective  oolleotions.  All  the  other  snms  hereinbefore  men- 
tioned were  paid  by  the  overseers  to  other  persons  for  work  bon4  fide  done.  The 
charges  were  reasonable  and  fair.  The  question  for  the  opinion  of  the  Court 
wasy  whether,  under  any  of  these  resolutions,  or  otherwise,  the  overseers  had 
an  J  authority  to  include  these  items  in  their  accounts  f 

Jeremy  and  Moody ^  in  support  of  the  order  of  sessions.  The  overseers  can- 
not, even  with  the  sanction  of  a  vestry,  tax  the  inhabitants  for  payments  in 
renpect  of  labour  which  the  law  casts  upon  the  overseers  themselves.  In  Brae 
V.  Wekh,  1  Bott.  c.  2,  s.  4,  pL  846,  p.  841,  6th  ed.,  a  majority  of  the  vestry 
had  agreed  to  the  appointment  of  an  individual  as  assistant  to  the  overseers,  wfaio 
were  to  pay  him  a  s^ary  of  20^.  out  of  the  poor-rates.  The  20^.  having  been 
dbwed  in  the  overseers'  accounts,  and  the  allowance  confirmed  at  sessions,  this 
Court  held  that  the  parish  money  could  not  be  so  applied,  even  with  the  con- 
MAQ-i  801^^  ^  the  vestry.    Lord  Mansfield  said,  <<  It  is  a  hard  case  *upon  these 

-■  officers,  who  have  paid  the  money  by  the  direction  of  the  parish,  and  no 
fraud  or  oontrivanoe  imputed;  but  I  cannot  make  it  a  legal  act.  It  is  a  great 
burthen,  but  the  statute  meant  to  throw  it  on  the  overseers,  and  that  they  should 
do  it  without  fee  or  reward."  The  hardship  is  now  removed,  because  the  stat. 
d9  Oeo.  3,  c  12,  s.  7,  gives  a  legal  mode  of  appointing  assistant  overseers,  with 
a  salary ;  but  it  also  enables  the  parish  to  take  security  from  the  persons  so 
wpointid,  for  th^ir  faithful  execution  of  the  office.  Great  mischief  might  ensue 
if  overseers  could  delegate  their  authority  to  clerks  without  any  of  the  restrio- 
tiona  provided  by  the  statute,  divesting  themselves  of  responsibility,  and  not 
izing  any  upon  those  whom  the^  employ.  Before  the  act,  an  assistant  could 
not  be  appointed ;  since  the  act,  if  it  be  done,  it  must  be  under  the  proper  regu- 
lataons.  It  is  not  shewn  by  the  case  that  the  assistance  here  was  called  for  as  a 
natter  of  absolute  necessity ;  and  if  the  allowance  of  it  be  not  otherwise  justified, 
no  legal  sanction  can  be  aJTorded  by  a  resolution  in  vestry.  Even  before  the 
atatute  providiuff  for  the  appointment  of  assistant  overseers,  there  was  a  remedy 
for  the  inconvenience  arising  from  the  extent  of  parishes  by  the  power  given  of 
subdiriding  them,  under  stat.  18  &  14  Car.  2,  c.  12,  s.  21.  There  are  many 
cases  in  which  the  Court  has  discouraged  allowances  made  to  overseers  beyond 
the  amount  of  their  actual  and  legal  expenses;  Rex  v.  Glyde,  2  M.  &  S.  828 ; 
Bex  9.  The  Earl  of  Ashbumham,  2  Nol.  P.  L.  c.  85,  s.  8, 462,  note  (4),  4th  ed. ; 
Bex  o.  The  Overseers  of  St.  Peter  the  Great,  Chichester,  1  Bott,  c.  2,  s.  4,  pi. 
,^.^  348,  p.  840,  6th  ed. ;  Bex  v.  Bird,  2  B.  &  Aid.  522.    The  last  two 

1  eases  reUted  to  law  expenses ;  and  in  Bex  v.  The  Inhabitants  '''of  Essex, 
4  T.  R.  5d4,  Lord  Kenyon,  speaking  of  the  oases  where  such  costs  are  to  be 
dd&myed  out  of  the  poor-rates,  vis.  on  the  defence  of  appeals  against  orders  of 
removal,  puts  the  allowance  even  of  those  on  the  ground  of  necessity,  in  conse- 
qoenee  of  the  litigation  introduced  by  18  &  14  Car.  2,  c.  12. 

Rogertj  and  jBere,  contrft.  The  vestry  mi^ht  properly  allow  these  items ;  and, 
even  hiying  out  of  consideration  the  resolutions  in  vestry,  the  charges  are  inci- 
dental to  the  collection  of  the  poor-rate,  and  are  found  by  the  sessions  to  have 
been  <<  leasonable  and  fiur.''  This  case  is  not  like  Bex  v.  Glyde,  2  M.  &  S. 
323,  and  Bex  v.  Welch,  1  Bott,  c.  2,  s.  4,  pi.  846,  p.  841,  6th  ed.,  where  sala- 
ries were  paid  to  overseers:  here  all  the  mon^  received  has  been  paid  over  by 
the  officers,  and  that  in  satisfaction  of  reasonable  charges,  and  for  matters  which 
were  needful.  Lord  Mansfield's  observation  in  Bex  v.  Welch,  1  Bott,  c.  2,  s. 
4,  ^  846,  p.  841,  6th  ed.,  that  the  overseers  are  to  do  the  duty  thrown  upon 
th«Bi  <<  without  fee  or  reward,''  does  not  affisct  these  parties.  There  the  attempt 
bad  been  to  appoint  an  assistant  overseer  with  a  salary,  before  the  stat.  59  G. 
8,  e.  12 ;  here  no  such  endeavour  is  made.    In  neither  of  the  last  mentioned 

I  does  it  appear,  as  it  does  here  by  the  resolutions,  that  the  assistanoe  was 
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actually  neeessury.  The  obnrration  of  Lord  Kenyon  in  Bel  «.  The  inhaU- 
teats  of  Efiez,  4  T.  B^  694,  shews,  that  where  a  neoessity  does  arise,  eiren  a 
new  deaoription  of  ezpetise  is  allowable.  In  Bex  v.  Bird,  2  B.  &  Aid.  522,  the 
overseers  had  paid  a  ooasteble  his  costs  iaonrred  is  proaeeutiBg  for  ao  aaaaiilt 
upon  himself:  diat  was  aa  ezpeoditare  not  direeled  or  sancdoned  by  r*222 
H  vesfczy,  and  it  had  no  bearing  upon  the  regakur  duties  of  an  overseer  ^ 
in  his  transactions  with  the  oonsteble*  Bex  e.  The  Eari  of  Ashbumhajn,  2 
Nol.  P.  L.  c.  35,  s.  8,  4d2y  aote(4),  4th  ed.,  was  a  ease  of  great  miscoadaot  in 
the  overseers;  and  there,  Aston,  J.  says,  ^  The  ohurohwardens  sad  overaeers 
are  to  be  allowed  only  for  their  bare  expenses ,-"  which  is  aU  the  offioers  aa^ 
in  this  case.  In  Bex  v.  Mioklefield,  Gald.  509,  Ashhmrst,  J.,  said,  «  Wherever 
money  is  expended  for  the  good,  and  on  the  business  of  the  parish,  the  over- 
■eers  must  be  reimbursed ;"  though,  in  the  partieular  ease,  where  the  orcraeera 
had  improperly  incurred  the  expense  of  an  action,  be  held  that  they  were  not 
entitled  to  charge  it  on  the  parisn }  and  he  intimatea  in  that  case,  that  the  fuaUj 
would  have  been  the  proper  judges  whether  the  suit  should  be  incurred  or  not. 
The  principle  to  be  deduced  from  this  and  the  other  cases  is,  that  where  money 
has  been  expended  by  the  officers  fairly  and  reasonably  in  the  bon&  fide  dis- 
eharge  of  their  duty,  they  ou|ht  to  be  ulowed  their  expenses;  and  the  vaatiy 
are  to  judge  whether  any  particular  description  of  expense  is  lair  and  reaaon- 
aUe.  There  is  no  later  caae  establishing  any  different  rule ;  and  the  principle 
is  the  only  subject  of  consideration  for  this  Court :  any  ^estion  that  naigbt 
arise  as  to  amount  was  for  the  sessions. 

The  case  states  that  Stttton,  the  appellant,  was  rated  in  the  second  only  of  tbe 
there  rates  made  in  1832-^.  He  can  only  appeal  against  so  much  of  the  expen- 
diture as  took  phuse  while  he  was  rated.  In  Bex  v.  The  Justices  of  domeraet- 
shire,  7  B.  &  0.  681,  note  (a),  where  the  sessions  had  refused  to  hear  an  appeal 
against  overseers'  accounts  oecanse  '^'the  appellant's  notice  did  not  state  pM^S 
that  he  was  a  party  aggrieved,  Lord  Tenterden,  though  he  decided  that  ^ 
a  mandamus  should  go,  admitted  that,  if  the  appellant  should  turn  out  to  be  a 
mere  stranger,  the  sessions  might  refuse  to  hear  bias.  The  appellant  here  i%  as 
to  two  parts  of  the  year,  a  mere  stranm ;  and  it  would  be  hard  if  a  party,  gat> 
ting  himself  put  upon  the  rate  at  a  late  period  of  the  year,  could  disturb  all 
that  had  been  done  before.  [Jeremy  here  referred  to  Bex  v.  Goodeheap,  6  T. 
K.  150.1 

At  all  events,  the  appellant  was  bound  by  every  resolution  of  a  vestry  at 
which  he  was,  or  might  have  been,  present ;  Glutton  v*  Cherry,  2  PhiUnoie's 
Bep.  380.  The  vestry  is  the  parish  duly  assembled :  <<  When  they  are  mat, 
the  major  part  present  will  bind  the  whole  parbh ;"  4  Bum's  EooL  Law,  9, 

i8th  ed.  from  Wats.  Cleig.  Law,  c.  39,  p.  896,)  tit.  Vestry.  [Lord  Dekman, 
).  J.  A  party  could  only  be  bound  by  acts  which  they  had  authority  to  do.] 
The  observation,  of  course,  is  not  extended  to  any  thing,  strictly  qsealong,  ille- 
gal. Even  a  gift  of  the  goods  of  the  parish  by  the  churchwardens  is  good,  if 
made  with  the  assent  of  the  vestry,  though  not  else ;  4  Yin.  Abr.  Churok- 
wardens,  A.  pi.  8.  It  b  said  in  Bogers  v.  Davenant,  1  Mod.  194,  that,  '<  if  a 
tax  be  iUegally  imposed,  as  by  a  commission  from  the  bishop  to  the  parson  and 
some  of  the  parishioners  to  assess  a  tax,  yet  if  it  be  assented  to  and  confirssad 
by  the  major  part  of  the  parishioners,"  such  tax  may  be  enfbrced  be  ex'coaa- 
munication.  it  mav  be  presumed  that  a  tax  not  in  itself  illegal  is  meant.  8o 
in  Wilkinsen  v.  Malin,  2  Cro.  &  J.  636  (S.  C.  2  Tyrw.  544),  it  was  held  In 
the  ease  of  trustees  of  a  charity  established  *fer  parochial  paiposes,  that  r*oo4 
the  act  of  a  majority  of  such  trustees,  assembled  for  the  discharfle  of  ^  ^^ 
their  public  trust,  was  the  act  of  the  whole.  [TaunMN,  J.  The  questioQ 
here  is,  not  whether  a  minority  of  the  vestry  can  bind  the  pmrish,  but  whetber 
a  vestry  under  any  circumstances  could  authoriie  the  expeadtture  in  question. 
The  whole  resolves  itself  into  an  examination  of  the  nature  of  the  particnlar 
items.]    The  sessions  have  found  that  the  charges  were  in  themselves  fidx. 
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Sapposiag  that  diey  were  made  for  the  perfonnaace  of  duties  wbicfai  io  sbriet- 
nefSy  derolvBd  npoa  the  oveneers  Ihemselves ;  the  pariah  might,  bj  an  express 
agreement,  allow  sach  duties  to  be  discharged  by  others,  at  the  public  expense. 
It  is  the  dnty  of  jnstioes  of  tiie  peaoe  to  act  at  sessions  without  stipend;  (a) 
yet  a  county  may  appoint  a  stipendiary  chairman.  It  is  the  duty  of  every  per- 
son to  give  information  of  a  felony ;  yet  an  action  lies  for  a  reward  expressly 
promised  for  ^ving  such  remuneration.  Besides,  some  of  the  present  items 
are  not  within  the  ordinary  duty  of  overseers;  as,  examining,  making  up,  and 
entering  the  accounts;  when  overseers  have  verified  their  accounts  on  oath, 
their  strict  dnty  is  at  an  end.  They  are  not  bound  to  make  lists  of  defaulters, 
or  eopies  of  the  rates  for  collectors.  These  were  things  done,  not  in  discharge 
of  the  duty  of  overseer,  but  by  agreement  and  contract,  such  as  the  parish 
might  have  made  with  any  other  parties,  and  they  were  beneficial  to  the  parish 
and  to  each  inhabitant  who  might  be  afterwards  called  upon  to  act  as  overseer. 
^aoKn  Lord  Dbnman,  C.  J.  This  was  an  appeal  against  overseers'  accounts 
^^J  from  the  25th  of  March,  18a2  to  the  *25th  of  Maroh,  1833 ;  and  it  has 
been  contended  that  the  appellant,  not  having  been  a  rated  parishioner  daring 
the  whole  of  that  time,  6aiBU>t  object  to  such  part  of  the  aocounts  as  related  to 
the  expenditure  before  that  period  for  which  he  was  rated.  I  think,  however, 
that  he  was  at  liberty  to  do  so,  because  he  had  an  interest  in  all  the  money  that 
eame  to  the  hands  of  the  overseers  during  the  periods  in  question.  As  the 
snrplos  of  that  money  was  reduced,  the  sulwequent  assessments  upon  him  would 
probably  be  greater  in  proportion;  and  therefore,  if  there  was  an  illegal  appli- 
cation dT  the  fund,  he  is  not  precluded  from  objecting  to  it.  The  question  then 
js^  whether  the  sesfflons  wero  right  or  not  in  disallowins  the  items  mentioned 
in  the  c»e.  Ciroumstanoes  are  stated  which  go  to  make  it  extremely  reason- 
able that  they  should  be  allowed;  but  the  question  is,  whether  there  be  any 
such  power.  The  items  are  not  distinguishable  in  principle.  Cases  may  be 
supposed  where,  in  default  of  such  allowance,  a  very  heavy  burden  will  be 
tlffown  npon  overseers;  but,  unless  the  law  provides  for  such  eases,  the  incon- 
venience cannot  be  avoided.  Now  I  see  no  difisrenoe  between  refusing  the 
overseer  a  salary,  and  refusing  the  means  by  which  he  may  employ  another 
person  at  a  salary;  if  one  cannot  be  granted,  neither  can  the  other;  and  that 
being  so,  Bex  «.  Weloh,  1  Bott,  o.  3,  s.  4,  pi.  346,  p.  341,  6th  ed..  Rex  v. 
The  Earl  of  Ashbumham,  2  NoL  P.  L.  e.  35,  s.  8,  462,  note  (4),  4th  ed.,  and 
Bex  V.  Glyde,  2  H.  &  S.  323,  are  authorities  which  cannot  be  got  over.  The 
flitaation  of  the  overseers  in  this  respect  is  that  of  all  persons  upon  whom  the 
kw  casts  burdensome  duties  without  remuneration.  It  is  said  that  a  part  of 
M9tn  this  expenditure  had  *been  expressly  consented  to  by  the  parishioners  in 
^^J  vestry;  but  in  Bex  v.  Welch,  1  Bott,  c  3,  s.  4,  pi.  346,  p.  341,  6th 
ed.,  the  appointment  of  an  assistant  overseer  at  a  salary  had  been  agreed  to  in 
the  same  way.  It  is  impossible  to  make  these  proceedings  in  vestry  a  contract, 
to  bind  the  right  of  any  person  who  chooses  to  appeal  A  vestry  cannot  bind 
the  parishioikers  by  acts  whkh  it  is  not  authorised  to  do.  The  respondents  do 
not  contend  that  the  overseers  in  this  ease  have  acted  in  execution  of  the  par^ 
ticular  powers  given  by  59  0.  3,  c.  12,  s.  7.  It  (^pears  to  me  that  that  clause 
gives  the  true  remedy  for  the  inconvenience  now  complained  of ;  namely,  by 
araomting  assistant  overseers  in  the  manner  there  pmnted  out.  (See  also  4  &  5 
W.  4,  c.  76,  s.  46).  It  is  unfortunate  that  that  was  not  done  here.  Upon  the 
whole,  I  am  of  opinion  that  these  expenses,  however  reasonaUe  and  necessary, 
and  however  they  may  have  been  for  the  benefit  of  the  parish,  are  not  such  as 
the  overseers  in  the  execution  of  their  office  could  bring  upon  die  parishioners ; 
and  therefore  not  such  as  could  be  charged  in  these  aceouats. 

TiLUNTON,  J.    I  am  of  the  same  opinion.    Although  the  charges  may  have 
been  reftsonable,  still,  if  the  Court  sees  that  they  were  not  neoessanly  connected 

(a)  Bxccpt  as  directed  \>j  stat.  12  Blc.  2,  c  10. 
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with  the  fulfilment  by  these  parties  of  their  office  as  overseers,  they  cannot  be 
allowed.  In  Mr.  Wilcock's  treatise  on  ^^The  Laws  relating  to  the  Ordering, 
Belief,  and  Settlement  of  the  Poor,"  which,  as  fiir  as  I  have  seen,  is  a  veiy  nse- 
fal  compendium,  the  law  is  thos  stated  (page  281) : — '^  They''  (the  overseers) 
'^  are  entitled  to  charge  in  their  accounts  whatever  they  have  spent  for  the  parish 
under  *the  direction  of  any  statute,  order  of  justices,  or  legal  process;  nooy 
whatever  they  have  boni  fide  and  legally  disbursed  in  relieving  paupers,  I- 
where  it  was  their  duty  to  relieve,  in  providing  stock  for  the  children  of  indi- 
gent parents  and  persons  having  no  means,  of  gaining  a  livelihood,  in  the  dis- 
posal of  stock  for  these  purposes,  for  the  costs  of  orders  of  maintenance  or  re- 
moval, or  of  an  appeal,  though  decided  against  them,  unless  they  have  been 
guilty  of  gross  misconduct,  or  of  neglecting  to  consult  the  vestry  as  to  the  pro- 
priety of  proceeding  in  it  when  there  was  convenient  opportunitv,  in  repaying 
the  legal  disbursements  of  constables,  and  all  other  money  fairlv  laid  oat  in  the 
business  of  the  parish."  And  several  instances  of  charges  which  the  overseers 
may  or  may  not  make,  are  given  by  way  of  illustration,  from  cases  which  have 
been  cited  in  the  present  argument.  Looking  at  the  charges  in  this  ease,  it 
appears  that  none  of  them  were  incurred  by  the  officers  in  the  necessary  per- 
formance of  their  personal  duty  as  overseers.  There  is  an  item  for  maJdng 
rates.  If  it  had  been  necessary  that  a  survey  should  be  taken  for  that  purpose, 
the  case  would  have  been  different ;  but,  if  nothing  is  wanted  but  the  mental 
trouble  of  calculating,  and  the  manual  trouble  of  transcribing,  those  are  labours 
which  the  office  of  overseer  throws  personally  on  the  individual  himself.  So, 
too,  the  items  for  making  divisions  of  the  rates,  for  examining,  making  up,  and 
entering  the  accounts,  and  for  poundage,  are  altogether  without  authority. 
Where  an  officer  is  called  upon  by  statute  to  do  a  duty  including  such  partien- 
lars  as  these,  he  must  do  it  gratis,  unless  the  statute  give  him  a  remuneration. 
No  office  can  be  more  burdensome  than  that  of  a  sheriff,  yet  he  can  recover 
nothing  more  for  issuing  ^warrants  than  the  fee  allowed  by  stat.  28  H.  r«AOQ 
6,  c.  9 ;  Dew  v.  Parsons,  2  B.  &  Aid.  562.  In  the  present  case,  there-  ■- 
fore,  however  laborious  the  duties  may  have  been,  and  however  clear  it  may  be 
that  the  expenses  were  incurred  bonft  fide,  the  overseers  cannot  receive  the  re- 
muneration contended  for. 

Pattebon,  J.  It  appears,  by  the  finding  of  the  sessions,  that  these  charm 
were  reasonable  and  in  no  way  dishonest,  and  that  they  were  incurred  under 
the  sanction  of  the  vestry.  But  if  the  vestir  had  no  power  to  allow  them,  the 
overseers  are  but  in  the  situation  of  any  other  parties  acting  under  those  who 
have  no  authority.  I  cannot  distinguish  this  case  from  Bex  v.  Welch,  1  Bott, 
c.  3,  s.  4,  pi.  346,  p.  341,  6th  ed.  It  is  said  that  the  office  there  (of  a  salaried 
assistant  overseer)  was  altogether  an  illegal  one;  but  I  do  not  see  how  it  was 
more  illegal  there  to  appoint  an  assistant  overseer,  than  it  was  to  appoint  col- 
lectors and  other  assistants  in  the  present  case.  These  charges  were  assimilated, 
on  the  part  of  the  respondents,  to  charges  for  law  expenses,  which  have  been 
allowed  because  it  was  necessary,  when  litiffation  began  about  settlements,  that 
parishes  should  defend  themselves.  But  the  same  analogy,  if  admitted,  would 
extend  to  all  cases  of  expenditure  for  any  thing  that  was  said  to  be  neoessary. 
I  do  not  say  how  it  might  be  if  there  were  something  to  be  performed  which 
the  overseers  could  not  execute  themselves.  But,  looking  at  tliese  items,  all  of 
them  are  for  thin^  which  the  overseers  might  have  done  in  their  own  persons, 
however  inconvenient  it  might  have  been :  and  if  they  could  not  them-  rMoo 
selves  have  performed  ^hem,  assistant  overseers  might  have  been  ap-  ^ 
pointed  under  59  O.  3,  c.  12,  s.  7.  The  vestry,  therefore,  had  no  power  to 
sanction  these  expenses.  Authorities  have  been  cited  to  shew  the  power  of  a 
vestry  to  bind  the  parishioners.  If  the  vestry  be  assembled  for  a  legal  pur- 
pose, they  may  bind  the  parishioners,  both  present  and  absent :  but  if  every 
individuu  in  the  parish  were  present,  they  could  not  bind  any  one  for  an  illegal 
purpose.    As  to  the  right  of  this  party  to  appeal,  I  think  he  was  entitled  to  do 
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so.  K  he  had  appealed  against  a  rate  to  which  he  was  not  assessed,  the  case 
mi^t  be  different.  It  does  not  appear  here  out  of  what  particular  rate  the 
allowanoes  were  made  in  respect  of  the  charges  objected  to.  The  remuneration 
for  collecting  is  given  in  the  waj  of  a  poun&ge  on  the  several  rates,  but  it  does 
not  appear  that  it  was  made  out  of  the  rates  respectively.  At  all  events,  allow- 
saoes  out  of  one  rate  would  increase  the  amount  of  a  subsequent  one,  if  it  did 
not  altogether  impose  the  necessity  of  making  it.  I  do  not  see  how  this  party 
could  have  appealed  except  in  the  way  he  has  adopted. 

Williams,  J.  I  am  of  the  same  opinion.  The  cases  cited  for  the  appellant 
proceed  upon  the  ground  that  rates  must  be  applied  strictly  in  a  particular  way, 
unless  any  law  can  be  shewn,  authorizing  for  a  different  disposition  of  them. 
None  SQch  was  pointed  out  here.  As  to  the  appellant,  he  might  very  well  have 
such  an  interest  as  entitled  him  to  appeal,  since  it  does  not  appear  out  of  what 
Tate  the  disbursements  were  made.  Order  of  sessions  confirmed. 


♦230]     *The  KING  agaxna  WILLIAM  WILSON.     Wednesday,  Nov,  19. 

The  repQted  father  of  a  bastard,  before  the  birth,  persuaded  the  mother,  who  was  settled 
in  the  pariah  of  H.,  to  leave  H.  and  to  be  delivered  in  0.,  an  extra-parochial  place ;  and 
the  sessions  (on  appeal  against  the  after-mentioned  order)  found  that  he  did  so  fraud- 
nlentlj,  to  prevent  an  order  of  filiation  from  being  made  upon  him,  and  to  throw  the 
barthen  on  H. ;  and  that,  bat  for  such  fraud,  the  child  would  have  been  born  in  H. 
The  child  was  bom  in  C.  The  order  of  filiation  on  the  father  (at  the  time  of  making 
which  the  mother  was  receinng  relief  for  herself  and  children  from  H.)  adjudged  that 

%the  child  was  bom  in  H.,  and  ordo-ed  him  to  pay  a  weekly  sum  to  H.  for  so  long  as 
the  child  should  be  chaigeable  to  H. :  Held,  that  the  order  was  bad,  inasmuch  as  it 
stated  the  birth  to  have  been  in  H.,  contrary  to  the  fact. 

And,  per  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Js.,  the  justices  had  no  jurisdiction 
to  make  any  order  for  the  relief  of  H. 

Bt  an  order  of  two  justices  of  the  county  of  Suffolk,  William  Wilson  was 
adjudged  to  be  the  reputed  father  of  a  male  bastard  child,  lately  bom  in  the 
parish  of  Hintlesham  in  the  county  of  Suffolk,  of  the  body  of  Caroline  Orim- 
wade,  single  woman,  which  bastard  child  was  chargeable  to  the  said  parish  of 
Hintlesham ;  and  Wilson  was  ordered  to  pay  to  the  churchwardens  and  over- 
seers of  Hintlesham  the  weekly  sum,  &o.,  for  the  maintenance  of  the  child,  for 
so  long  time  as  it  should  be  cnargeable  to  Hintlesham,  &c.  Wilson  appealed 
to  the  sessions,  on  the  ground,  amonff  others,  that  the  said  bastard  child  was 
not  bom  in  the  said  parish  of  Hintlesham,  but  within  the  town  and  borough  of 
Ipswich,  the  justices  of  the  peace  of  which  town  and  borough  have  an  ezdnsiTe 
jarisdietion  within  the  same  and  the  liberties  thereof,  and  which  said  town  and 
boroagh  is  not  within  the  jurisdiction  of  the  justices  of  the  peace  in  and  for  the 
ooanty  of  Suffolk;  and  further,  that  the  said  bastard  child  was  bom  in  a  certain 
place  within  the  said  town  or  borough,  called  the  Cold  Dunghills,  and  that  the 
nki  place  is  extra-parochial.  The  sessions  confirmed  the  order,  subject  to  the 
opinion  of  the  court  upon  the  following  case : — 

Caroline  Orimwade,  in  the  year  1825,  whilst  working  with  the  appellant  in 
$231]  ^he  parish  of  Washbrook,  in  the  county  of  Suffolk,  became  pregnant  by 
''  him.  Upon  its  *being  known  to  the  parish  offioers  of  Washbrook,  she 
was  applied  to  by  them  to  go  before  the  magistrates  to  swear  her  settlement : 
she  comnnicated  this  appUoation.to  Wilson,  who  persuaded  her  not  to  go;  and 
she,  scting  upon  the  persuasions  and  orders  of  Wilson,  left  Washbrook,  and 
went  to  Hintlesham.  On  her  arrival  there,  the  parish  applied  to  her  to  swear 
the  child  of  which  she  was  pregnant;  but  this  she,  by  the  persuasion  of  Wilson, 
nfased  to  do.  She  remained  at  Hintlesham  twelve  weeks,  and  then,  by  the 
dinctiott  of  Wilsoni  went  to  lodgings  which  he  had  taken  for  her  in  a  house 
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situated  in  an  extra-parocliial  place  in  Ipswich,  called  the  Cold  DnnehillB,  where 
she  was,  in  fourteen  days  after  her  arrival,  delivered  of  a  female  chud,  of  which 
Wilson  was  the  father.  She  remained  at  the  Cold  Dunghills  in  all  about  six 
weeks,  Wilson  paying  for  her  lodgings.  She  then  returned  to  Wariibrook,  into 
Wilson's  service,  and  &^in  became  pregnant  by  him,  when  she  was  removed  by 
an  order  of  justices  to  Hintlesham.  She  remained  there  till  very  near  her  con- 
finement, and  then  went  again,  bv  Wilson's  direction,  to  the  same  lodgings  at 
which  she  had  been  delivered  of  her  first  child;  and  there  was  deliver^.  She 
then  returned  into  the  service  of  Wilson  in  Washbrook,  and  beoune  'pregnant 
by  hiin:  she  again  removed  to  Hintlesham,  where  she  continued  till  the  moni- 
ing  of  the  day  upon  which  she  was  delivered,  and  then  went  again  by  Wilson's 
direction  to  Uie  same  lodgings,  and  was  there  delivered  of  the  child  mentioned 
in  the  present  order,  of  which  child  Wilson  was  the  father.  At  the  time  of  the 
birth  of  the  first  child,  and  down  to  the  time  of  this  appeal,  she  was  a  settled 
inhabitant  of  Hintlesham,  from  which  parish  she  was  receiving  relief  for  her- 
self and  her  children,  and  in  which  she  lived  with  them,  at  and  for  some  time 
'before  *the  date  of  the  order  of  filiation.  The  sessions  found  fraud  in  rMoo 
the  conduct  of  Wilson  throughont  the  transactions;  that,  but  for  his  ^ 
fraudulent  conduct,  the  child  named  in  the  order  would  have  been  bom  in 
Hintlesham;  and  that  he  fraudulently  procured  Grimwade  to  go  to  the  extra- 
parochial  place,  to  which  but  for  him  she  would  not  have  gone,  with  a  view  to 
prevent  orders  of  filiation  being  made  upon  him,  and  to  throw  the  burden  of 
the  child  upon  Hintlesham. 

Sir  James  Scarlett,  Biggs  Andrews,  and  Prendergast,  in  support  of  the  order 
of  sessions.  The  statute  6  O.  2,  c.  31,  s.  l,(a)  gives  the  remedy  there  speci- 
fied to  the  overseers  of  any  parish,  or  a  substantial  householder  of  any  exta- 
parochial  place  to  which  the  child  is  chargeable,  or  likely  to  become  so.  This 
is  a  variation  from  stat.  18  Eliz.  c.  3,  s.  2,(&)  which  seems  to  confine  r^oog 
the  Remedy  to  the  parish  where  the  child  is  bom.  A  child  bom  in  an  >- 
extra-*parochial  place  is  not  chargeable  to  that  place  as  being  settled  there ;  (eee 
Bex  V.  St.  Nicholas,  Leicester,  2  B.  &  C.  889 ;)  it  merely  follows  the  mother  for 
nurture.  It  is  tme  that  a  substantial  householder  of  an  extrarparochial  plaoe 
may  apply  to  the  justice  under  6  G.  2,  c.  31,  s.  1;  but  the  probability  is,  that 
the  parish  of  the  mother's  settlement  will  be  the  parish  charged ;  for  the  child 
will  be,  for  a  time  irremovable  from  the  mother.  ^See  Bex  v.  St.  Nicholas,  Lei- 
cester, 2  B.  &  C.  889.)  Under  the  enlarged  provisions,  therefore,  of  stat.  6  G. 
2,  c.  31,  the  parish  of  Hintlesham  was  entitled  to  the  remedy.  The  order  is 
only  to  pay  so  lonff  as  the  child  is  chargeable  to  Hintlesham.  Besides,  the 
sessions  have  here  found  fraud  on  the  part  of  Wilson ;  and  the  Court  will  not 
allow  any  one  to  take  advantage  of  his  own  fraud.  In  Masters  v.  Child,  3 
Salk.  66;  it  was  held|  that  if  by  fraud  a  woman  pregnant  of  a  bastard  be  per- 

(a)  Stat  6  G.  2,  c.  31,  8.  1,  (repealed  partly  by  49  G.  3,  and  wholly,  as  to  futare  cams, 
by  4  &  6  W.  4,  c.  76,  8.  69^,  enacts,  "  That  if  any  single  woman  shall  be  delivered  of  a 
bastard  child,  which  shall  oe  chargeable  or  likely  to  become  chargeable  to  any  parish  or 
extra-parochial  place,  or  shall  declare  herself  to  be  with  child,  and  that  such  child  is 
likely  to  be  bom  a  bastard,  and  to  be  chargeable  to  any  parish  or  extrarparochial  plaee," 
and  shall,  ^<  in  an  examination  to  be  taken  in  writing,  upon  oath,  before  any  one  or  more 
justice  or  justices  of  the  peace  of  any  county,^'  &c.,  *'  wherein  snch  parish  or  place  shiU 
lie,  charge  any  person  with  having  gotten  her  with  child,  it  shall  and  may  be  lawful  to 
and  for  snch  justice  or  justices,  upon  application  made  to  him  or  them  by  the  overseers 
of  the  poor  of  snch  parish,  or  by  any  of  tiiem,  or  by  any  substantial  householder  of  such 
extra-parochial  place,  to  issue  out  his  or  their  warrant,*'  kc 

(6)  Which,  after  reciting  that  bastards  are  now  "  left  to  be  kept  at  the  charges  of  the 
parish  where  they  be  bom,  to  the  great  burden  of  the  same  parish,"  enacts,  "  That  two 
justices  of  the  peace  (whereof  one  to  be  of  the  quorum,  in  or  next  unto  the  limits  where 
the  parish  church  is,  within  which  parish  such  bastard  shall  be  bora),  upon  examination 
of  the  cause  and  circumstance,  shall  and  may  by  their  discretion  take  order,  as  well  for 
punishment  of  the  mother  and  reputed  father  of  such  bastard  child,  as  also  for  thaiMtier 
leUef  of  every  such  parish,"  Ac.    See  4  &  5  W.  4,  c.  76,  b.  69. 
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mded-  to  leavB  the  parish  where  she  is  setded,  sad  be  MiTered  in  another 
puUi^  the  MW^  setUement  shall  be  in  the  parish  where  the  mother  iseettM. 
Tewksharj  v.  Twyning,  2  Bolstr.  849^  is  to  the  same  eflect.  So  in  Rex  v.  St 
Nichohis,  Leieester;  Bajlej,  J.  noliees,  2  B.-ft  0.  891,  as  one  of  the  ezoeptionB 
to  the  general-  role  that  a  bastard  is  settled  in  the  parish  in  whioh  it  is  born, 
the  ease  where  a  woman  with  ehild  is  remold  oat  of  one  parish  into  another, 
through  frand  or  eollnsion  of  its  officers.  The  eame  principle  was  npheld  in 
Bex  V.  Mattersej,  4  B.  &  Ad.  211,  though  there,  as  the  fraud  was  eommitted  br 
an  indiridnal  parishioner,  the  principle  was  held  to  be  inapplieable.  So  far,  it 
IB  trae,  the  principle  is  established  only  where  the  lirand  it  committed  by  one 
parish  against  another  f  and  where  the  dispate  was  as  to  settlement,  the  prin- 
«234i  eiple  coald  ''haot  come  in  question  oetween  any  other  parties.  The  pre- 
^  sent  is  not  a  ease  of  settlement,  but  of  filiation ;  but  there  is  no  reason 
why  the  principle  established  between  parishes  should  not  apply  to  the  case  of 
an  indiridual  ^udukntly  endeavouring  to  evade  the  order  of  fiMatien.  [Pat- 
nsoN,  J.  As  between  the  two  panshes,  the  child  would  be  bom  out  of 
ffintlesham;  the  order  states  him  to  have  been  born  in  Hintlesham.  How 
ean  the  birth  be  in  one  place  for  one  pi^pose,  mbd  in  another  plaoe  for  another 
purpose  F]  Tikat  does  not  appear  to  1»  an  incongroiiy,  when  the  question  arises 
under  different  otden.  The  principle  is,  that  the  child  shall  be  held- to  be 
b<nrn  where  but  for  fraud  it  would  have  been  born,  as  against  the  party  oom- 
mitdng  the  fraud;  for  he  is  estopped  from  insisting  on  the  consequences  ef  his 
own  fraud.  [Taunton,  J.  Estoppel  cannot  arise  out  of  ciroumstanees  ef 
frsod.  Have  youany  instance  of  a  constractive  birth  1]  Masters  v.  Child,  3  Salk. 
66,  and' Tewksbury  v.  Twyning,  2  Bulstr.  349,  are  such.  [Taunton,  J. 
Those  are  quite  different  cases;  Uiey  «re  cases  ofsettlement;  but  your  order 
sajB,  the  child  was  ham  in  Hintlesham.  Should  not  the  order  have  stated  the 
special  cbmimstancee?]  That  would  have  been  an  argumentative  order.  In 
Tewksbury  v.  Twyning,  2  Bulstr.  S49f  the  magistrates  must  have  found  that 
the  birth  was  actually  in  the  fraudulent  parish,  for  the  case  arose  on  slat.  18 
EUs.  e.  3,  which  gives  relief  only  in  cases  where  the  child  is  bom  in  the  parish. 
At  that  time,  removals  from  the  place  of  birth  to  places  of  other  settlements 
were  unknown  }  to  find  that  a  chila  was  settled  in  the  parish,  wa»  equivalent  to 
finding  that  it  was  bom  there.  Westbury  i^.  Coston,  2  Salk.  582,  goes  farther 
^e-i  than  the  present  case.  There  ^it  was  held  that  a  child  bom  pending  a 
^  removal,  at  a  place  to  which  the  mother  had  been  removed,  should  be 
held  to  be  settled  at  a  place  from  which  she  had  been  removed,  the  order  hav- 
ing beoi  reversed;  yet  there  was  no  fraud.  A  settlement  by  hiring  and  ser^ 
rice  is  gained  tinder  a  virtual  service,  in  that  place  where,  u  there  had  been 
actual  aerrice,  the  settlement  would  have  taken  effect.ra)  So,  here,  the  birth 
should  be  held  to  be  where  it  would  have  been  butfor  tne  fraud,  and  this  justi- 
fies even  the  form  of  the  order. 

Auitin,  coatek  The  statute  49  O.  8,  c.  68,  s.  6,  repeals  the  statute  6  O.  2, 
c.  31,  in  part,  but  the  second  section  follows  the  provisions  of  the  former  statute 
abnest  tiierally ;  and  oertainlv  the  remedy  is  given  to  the  parish  to  which  the 
child  is  likely  to  be  chargeable.  But  it  is  clear  that  the  general  intention  of 
all  the  statutes  is  to  look  to  the  birth,  or  settlement^  as  the  criterion  of  the 
likelihood  of  the  charge  arising.  The  statute  49  O.  3,  c.  68,  s.  2,  requires  a 
recogniance  ^*  to  abide  and  perform  such  order  or  orders  as  shall  then  be  made 
in  parsnance  of  the  said  act  of  the  eighteenth  year  of  the  reisn  of  Queen  Eliia- 
beth :"  the  question  therefore  is,  simply,  what  order  could  have  been  made 
nader  statute  18  Elia.  c.  3,  and  that  (as  is  admitted- on  the  other  side)  confines 
the  remedy  to  the  parish  where  the  child  was  bora.  No  instance  can  be 
addaeed  of  the  order  being  made  at  the  instance  of  any  parish  where  the  child 
was  not  settled.    It  would  be  giring  a  very  large  constraotion  to  the  statutory 

(9)  See  the  Judgment  of  Lord  Kenyoa  in  Eek  v.  Satton,*  5  7%  K.  660. 
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proYinoiiy  to  allow  the  remedy  in  cases  where  the  chOd,  hayiiig  been  bora  in 
an  extra-parochial  place,  became  actually  chargeable  *to  a  parish  as  a  r^^ 
casual  pauper :  yet  that  would  be  very  different  from  allowing  it  to  a  ■- 
parishy  merely  because  the  mother  was  settled  there.  In  Bex  v,  Willey,  1 
BoU,  c.  8,  s.  89  pi.  586,  p.  491,  r6th  ed.)  an  order  of  filiation  was  held  to  be 
bad  for  not  adjndginff  that  tiie  cnild  was  bom  in  the  parish ;  and  the  Court 
said,  ''  The  birth  is  the  foundation  of  the  jurisdiction,  and  this  must  be  directly 
adjudged;  the  complaint  might  be  false;  and  for  what  appears,  the  child 
might  be  chargeable  to  the  parish  only  as  a  foundling  not  bom  there."  Seyeral 
otiier  cases  are  to  be  found,  in  the  same  place  in  fiott,  to  the  same  effect ;  to 
which  may  be  added  Begina  v.  Gash,  1  Bum's  J.  367,  (ChiUy's,  26th,  ed. 
1831.)  In  Nokn's  Poor  Law,  2  N.  P.  L.  c.  32,  s.  5,  p.  300,  (4th  ed.)  the 
same  rule  is  laid  down;  and  the  reason  of  it  is,  that  permanent  chargeabiHty  is 
looked  to,  and  not  that  which  would  last  only  during  the  years  of  nurture.  But, 
even  taking  settlement  as  the  criterion,  Bex  v.  Mattersey,  4  B.  &  Ad.  211,  and 
the  other  cases  of  that  ckss,  shew  that  a  fraud  on  the  part  of  the  parish,  and 
no  other,  affects  the  settlement.  Here  nothing  of  the  sort  is  found ;  so  that 
the  child  is  not  settled  in  Hintlesham.  It  cannot  be  settled  in  two  different 
plaocs,  as  between  different  parties.  Suppose  the  child,  instead  of  being  bom 
m  an  extra-parochial  place,  had  been  bom  in  another  parish ;  that  parish  might 
have  obtained  the  order  of  filiation,  for  the  cases  shew  that  it  could  not  haye 
been  said  then  to  be  settled  in  Hintlesham.  To  say  that  it  was  bom  there, 
is  going  a  step  farther.  Neither  does  any  hardship  ensue  from  enforcing  the 
mle  contended  for ;  since  the  statute  49  G.  3,  c.  68,  s.  2,  (following  stat  6. 
O.  2,  c.  31,  8. 1,)  ^ves  authority  *to  a  substantial  housekeeper  of  the  pegs? 
extra-parochial  place  to  complain.  And  the  fraud  here  found,  though  ^ 
ii  may  be  a  moral  fraud,  has  produced  no  effect  as  to  the  liability  of  Hintlesham. 
A  parishioner  may,  as  in  Bex  v.  Mattersey,  4  B.  &  Ad.  211,  fraudulently  pro- 
cure a  child  to  be  settled  in  another  parish;  a  father  may  do  the  same;  and 
why  then  may  he  not  do  so  in  the  case  of  an  extra-parioclud  place  f 

iB^Usy  on  the  same  side,  was  stopped  by  the  Court. 

Lord  Denman,  G.  J.  This  is  an  order  adjudging  Wilson  to  be  the  reputed 
fiUher  of  a  male  bastard  child,  bom  in  the  parish  of  Hintlesham.  The  sossionfl 
have  confirmed  the  order,  stating  facts.  One  of  these  facts  is,  that  the  child 
was  not  born  in  Hintlesham.  But  then  it  is  said,  that  the  fiicts  stated  are 
equiyalent  to  the  child  being  bom  there.  A  fraud  on  the  part  of  Wilson  is 
expressly  found ;  and  reference  has  been  made  to  several  cases  where  the  ques- 
tion arose  between  parishes,  and  in  which  it  was  held,  that  the  settlement  of  a 
child  should  be  in  that  place  where  it  would  have  been  but  for  the  fraud  of  the 
, parish  in  procuring  it  to  be  bom  elsewhere;  and  so  it  is  contended  that,  as 
against  this  individual,  the  child  shall  be  said  to  be  bom  where  it  would  have 
been  bom  but  for  his  fraud.  An  objection  was  felt  by  the  Court,  in  Bex  v. 
Matters^,  4  B.  &  Ad.  211, 1  think  properly,  to  extending  the  doctrine  relied 
upon.  The  question  here  is,  whether  we  can  uphold  an  order  which  states  a 
hci  negatived  by  the  sessions.  I  think  that  no  wish  to  defeat  fraud  can 
warrant  us  in  going  so  far.  There  are  many  cases  in  which  fraud  is  defeated 
by  not  allowing  an  individual  *to  urge  in  court  that  which  arises  from  r^Aoo 
such  fraud  on  his  part;  but  we  cannot  defeat  the  fraud  here,  if  the  only  I- 
method  of  doing  so  be,  by  adjudging  that  to  be  trae  which  is  not  true.  Then 
it  is  said  that  the  statutes  give  the  relief  to  parishes  to  which  the  bastard  ia 
likely  to  become  chargeable :  but,  on  looking  at  them,  we  do  not  think  they 
warrant  the  conclusion  contended  for.  What  is  the  order  spoken  of  in  the 
teoond  section  of  stat.  49  G.  3,  c.  68  ?  <'  Such  order  or  orden  as  shall  then 
be  made  in  pursuance  of  the  said  act  of  the  eighteenth  year  of  the  reign  of 
Queen  Elisabeth."  Now  the  introductory  words  of  the  stat.  18  Elii.  c.  3,  s.  2, 
refer  merely  to  the  charges  on  the  parishes  in  which  the  bastards  are  bora,  and 
to  the  relief  of  such  parishes :  therefore  no  jurisdiction  to  relieve  a  parish  which 
only  apprehends  a  liability  from  the  birth  of  a  bastard  without  the  parish. 
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Tavntok,  J.  I  ffire  no  opinioii  whether,  under  the  very  special  cinmm- 
itanoes  of  thia  case,  the  pariah  of  Hintlesham  might  not  entitle  itself  to  relief  aa 
agaioat  thia  appellant.  That  is  a  qnestion  encamhered  with  many  diffioultiea : 
mj  present  impression  is,  that  the  parish  oould  not  relieve  itself  in  an j  way. 
Bot  the  ground  of  my  decision  is,  mat  the  order  adjudges  that  the  child  waa 
born  in  Hintlesham,  which  is  a  false  allegation  of  fact.  There  may  have  heen 
drcamstancea  which  make  the  birth  here  tantamount,  in  point  of  law,  to  a 
birth  in  Hintleaham ;  but  that  does  not  justify  the  turning  of  a  constructive 
&CI  into  an  actual  fact.  If  the  order  had  said  that  the  bastard,  thoush  bom  in 
an  extra-prochial  place,  was  bom  in  circumstances  equivalent  to  its  being  bom 
^2391  ^^  Hintlesham,  that  might  have  ^varied  the  case :  but  I  give  no  opinion 
-'  as  to  what  the  effect  of  such  a  statement  would  have  been. 

Pattbson,  J.  The  order  appears*to  me  to  be  bad,  not  merely  on  the  false 
statement  of  &ct,  as  observed  by  my  brother  Taunton,  but  also  on  the  ground 
pat  by  my  lord.  At  first  I  was  struck  by  the  wording  of  stat.  6  O.  2,  c.  81, 
which  appears  to  give  the  remedy  to  any  parish  or  place  to  which  the  child  ia 
likely  to  necome  chargeable.  Fraud  would  not  be  material,  unless  the  pariah 
of  Hintleaham  was  likely  to  become  burdened  in  the  sense  of  that  act  It  ia 
said  not  to  be  necessary  that  the  child  should  be  settled  in  the  complaining 
parish,  for  that  the  likelihood  of  the  charge  may  arise  without  such  a  setUe- 
ment.  To  which  it  is  answered,  that  there  is  no  jurisdiction,  except  when  the 
child  is  bom  in  the  parish ;  and,  upon  looking  at  the  statute  18  Eliz.  c.  3,  a. 
2, 1  think  that  answer  is  just.  The  statute  entitles  the  justices  to  <<take  order 
for  the  better  relief  of  every  such  parish.'^  What  parish  ?  Such  as  is  bur- 
dened by  the  birth;  'Hhe  parish  where  they  be  born."  Here  the  child  was 
sot  boro  in  Hintlesham.  The  old  c^ses,  indeed,  say,  that  where  there  haa  been 
a  fraud  by  a  parish  officer,  the  parish  on  behalf  of  which  the  fraud  was  com- 
mitted shall  not  escape  the  burden  ]  but  in  Rex  v.  Mattersey,  4  B.  &  Ad.  211, 
it  was  held,  that  the  fraud  of  an  individual,  not  being  a  parish  officer,  should 
not  have  the  same  effect.  I  am  afraid,  therefore,  that  the  party  here  must  take 
advantage  of  his  own  fraud,  since  we  cannot  prevent  it  without,  at  least,  say- 
ing that  the  child  waa  settled  in  Hintlesham,  which  it  was  not. 
42401  *WiLiJAM8,  J.  I  am  of  the  same  opinion.  The  justices  have  no 
^  authority  when  the  bastard  is  not  bora  in  the  parish.  It  haa  been  arffoed 
that,  in  conaeqaence  of  the  fraud,  this  child  must,  in  &ct,  be  held  to  be  Dom 
ia  the  parish.  But  Bex  v,  Mattersey,  4  B.  ft  Ad.  211,  shews  that  a  constrao- 
tive  birth  cannot  be  established  from  the  fraud  of  the  father.  Ex  concessis, 
tben,  in  Uie  present  case,  there  is  no  jurisdiction.  Although,  therefore,  I 
entertained  aome  doubts  at  one  time,  I  hold,  especially  on  the  authority  of  Rex 
V,  Mattersey,  4  B.  &  Ad.  211,  that  this  order  cannot  be  sustained. 

Order  of  sessions  quashed.(a) 

(a)  Bj  ttat.  4  *  6  W.  4,  e.  76,  b.  69,  so  much  of  any  former  act  or  acts  as  relates  to  the 
affiUatanf  of  bastard  children,  and  taJcing  security  from  the  fathers,  and  charging  them 
with  the  maintenance,  Afc,  and  so  mnch  as  renders  an  nnmarried  woman  with  child  liable 
to  be  inmmoned,  or  remored,  a^c,  is  repealed,  as  to  any  child  bom  or  likely  to  be  bom  a 
butard  ^ler  tkepasnnff  of  thia  act  (14th  Angnst,  1834),  or  the  mother  or  pntatire  father 
of  gQch  child.  By  sect  7 1 ,  every  child  bom  a  bastard  after  the  paetmg  o/  (Am  ae(  is  to  follow 
the  settlement  of  the  motJier  until  such  child  shall  attain  the  age  of  sixteen,  or  acquire 
a  settlement  in  its  own  right,  and  is  to  be  maintained  by  the  mother,  so  long  as  she 
shall  be  anmarried  or  a  widow,  as  a  part  of  her  family,  until  such  child  shall  attain  the 
H*  of  siiteen.  By  sect.  72,  when  any  child  shall  hereafter  be  bom  a  bastard,  and  shall, 
bj  reason  of  the  mother's  inability  to  maintain  it,  becomes  chargeable  to  any  parish,  the 
orerseen  may  apply  to  the  next  quarter  sessions  after  eueh  child  shall  have  become  charge' 
^U,  for  an  order  of  maintenance  upon  the  person  whom  they  shall  charge  with  being  the 
father,  to  reimburse  the  parish ;  and  the  Court,  after  such  proceeding  as  is  there  directed, 
shall  (under  certain  restrictions  as  to  evidence,  and  as  to  the  extent  of  payment  to  be  en- 
forced, and  its  application)  make  such  order  upon  the  father  as  shall  appear  to  them  just 
and  reasonable. 
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B7  ft  locftl  act  for  tbe  relief  of  the  poor,  U  was  provided  that,  if  voj  person  found  himself 
.aggrieved  by  the  rates  or  assessments,  he  shoold  first  applj  to  two  jnstices,  residing, 
&c.,  and  if  not  relieved,  should  be  obliged  to  paj ;  and  then,  upon  an  appeal  to  the  next 
quarter  sessions,  it  should  be  lawful  for  the  justices  there  to  cause  so  much  money  to 
be  returned  to  the  appeUant  as  should  appear  to  have  been  owr-paid,  and  to  make 
such  order  in  the  case  as  they  should  think  fit.  No  power  was  gtran  to  the  two 
Justiees  to  administer  an  oath,  nor  was  there  any  direction  as  to  the  mode  of  hearing 
the  complaint;  and  no  appeal  was  given  to  the  parish  against  the  decision  of  the  two 
justices : 

Held,  that  the  clause,  by  necessary  implication,  gave  the  two  justices  power  to  bear  the 
complaint,  and  relieve  the  party,  if  they  thought  fit,  by  reducing  the  assessment  com- 
plained of. 

Two  justices,  on  the  complaint  of  a  parishioner,  made  an  order  under  the  above  clause. 
The  order  stated  the  complaint,  and  that  the  justices  had  heard  the  parties,  and  were 
of  opinion  that  the  sum  of,  Ac,  (a  lower  sum  than  that  assessed),  was  the  full  yearly 
value  of  the  premises ;  and  they  adjudged  that  the  party  should  be  relieved  by  reducing 
the  estimate  on  which  the  assessment  was  made,  to  the  latter  sum.  It  appeared  by 
idfidavit,  that,  upon  the  hearing  of  such  complaint,  the  jnatices  declared  the  rate  to  be 

.  made  upon  an  erroneous  principle,  and,  after  viewing  the  premises,  and  receiving  some 
statements  not  on  oath,  reduced  the  assessment,  laying  down  at  the  same  time  as  the 
proper  principle  to  be  followed,  a  different  one  from  that  on  which  the  rate  had  been 
made.    The  regularity  of  the  order,  on  the  face  of  it,  was  not  questioned : 

Held,  that  the  order  having  been  made  by  competent  jurisdiction,  the  Court  could  not 
inquire  hstothe  suffideney  of  the  reasons  for  making  it. 

Im  Hilary  tenn  last,  a  rale  was  obtaiiied  oalliog  .on  the  prosecutor  to  ahew 
cause  why  an  order  of  two  justices,,  desoribed  in  thorulo,  and  previously 
brought  up  by  oerti(»iiri,  should  not  be  auashed  for  insuffioieney.  Affidavits 
were  filed  in  support  of  the  present  rale,  by  which  the  faots  appeared  to  be  as 
follows : — 

In  a  rate  made  for  the  reHef  of  the  poor  of  the  pariah  of  St.  JameSy  West- 
minster, and  published  May  5th,  1888,  the  Earl  of  Burlington  was  assessed  at 
the  sum  of  441^  9s.,  upon  the  rental  or  yearly  value  of  his  premises  in  Picca- 
dilly, which  was  estimated  in  the  rate  at  2043/.  The  estimate  was  made  upon 
a  new  principle,  which,  as  the  surveyors  employed  by  the  vestry  described  it, 
<<had  no  reference  to  what  the  respective  occupiers  in  the  said  parish  actually 
paid  for  th«r  ground  and  houses,  or  to  the  use  such  occupiers  respectively  made 
of  his  or  her  premises  \  but  every  parcel  of  occupied  ground  in  the  parish  was 
valued  accordiuff  *to  its  looal  situation  and.  extent,  at  the  yearly  rent  cmja 
per  annum  at  which  it  was  fairly  valued  to  be  let,  and  all  the  buildings  *- 
in  the  parish  were  also  &irly  valued  in  gross  according  to  their  state  and  con- 
dition, and  the  yearly  value  or  annual  profit  of  the  said  buildings  was  taken 
uniformly  throughout  the  parish  to  be  5  per  cent,  on  the  gross  value;  and  from 
the  value  of  the  ground  occupied  by  each  occupier  according  to  what  it  was 
worth  to  let  at  per  annum,  and  5  per  cent,  on  the  gross  value  of  the  building 
or  superstracture  erected  upon  such  ground,  added  together,  was  found  the  full 
annual  value  of  the  entire  premises  in  eaoh  rate-payora  occupation." 

The  Earl  of  Burlington,  objecting  to  this  assessment,  applied  for  relief, 
under  stat.  2  G.  8,  o.  58,  s.  16,(a)  to  two  justices  of  the  peace  for  the  city  and 

(a)  The  stat  2  G.  3,  c.  68,  is  "  for  the  hetter  relief  and  employment  of  the  poor,''  4^c., 
in  the  parish  of  St.  James,  Westminster  ,*  and  after  giving  authority  to  the  rector,  restry- 
men,  churchwardens,  and  orerseers  to  ascertain  the  moneys  to  he  assessed  for  the  relief 
of  the  poor,  and  to  make  and  sign  rates,  according  to  the  yearly  rent  or  value  of  the  pre- 
mises occupied,  kc.y  it  enacts  as  follows : — 

Sect  16, "  Provided  nevertheless,  and  be  it  enacted,''  &c.,  "That  if  any  person  or  per- 
sons shall  find  him,  her,  or  themselves  aggrieved  by  any  such  rates  or  assessments,  be, 
she,  or  thev  shall  first  ^'ply  to  any  two  justices  of  the  peace  for  the  said  city  and  liberty 
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liberty  of  Westraioster,  at  &  petty  seesion  or  meetings  held  by  them  monthly  at 
:t0AQi  ^  Teetry-room  of  St.  James's  pariah.  The  *ve8trv  clerk  opposed  the 
-I  gantiJig  of  relief,  and  eontended  that,  aooording  to  the  words  of  the  act| 
the  present  moat  be  cooBidered  a  mere  preliminary  application;  and  that  the 
proper  ooorae  wonld  be  for  the  justices  to  dismiss  it,  after  which  the  Earl 
shoold  pay  the  rate,  and  would  then  be  in  a  situation  to  appeal  to  the  sessions, 
where  the  case  must  ultimately  be  decided.  The  justices,  however,  inquired 
into  the  DriDeiple  of  the  rate,  and,  havins  heard  it  explained,  declared  that,  in 
ti&dr  opmioD,  it  was  erroneoun,  and  that  they  should  not  be  guided  by  it,  but 
wonld  thenselves  go  and  view  the  premises,  and  assess  them  at  what,  in  their 
judgment,  they  ought  to  be  rated  at;  and  they  adjourned  the  meeting  to  a  sub- 
sequent day.  On  that  day  the  vestry  clerk  objected  that  the  justices  had  no 
anthority  or  jurisdiotion  to  alter  the  rate  on  account  of  any  supposed  error  in 
the  ptiaoiple ;  but  the  justices  overruled  the  objection,  and  stated  that,  in  their 
opiBioni  the  proper  principle  for  ratin£|  was  to  inquire  what  it  was  likely  the 
Sari's  premises  would  let  for  as  a  superior  town  mansion ;  and  they  reduced  the 
saseesment  of  the  property,  including  house  and  ground,  to  1650?.  It  did  not 
a{^iear  that  any  person  was  examined  on  oath  at  either  hearing,  but  the  justices 
hnrd  the  opinions  of  two  surveyors  who  were  employed  on  behalf  of  the  Earl, 
nd  one  of  whom  now  made  an  affidavit  in  opposition  to  the  rule.  The  order 
for  lednoing  the  assessment  was  formally  drawn  up,  at  the  instance  of  the  ves- 
tiy  derk,  and  was  the  subject  of  the  present  motion.(a) 

of  Westminster,  restdiDg^  in  or  near  to  the  said  parish,  and  if  not  relieved,  shall  be  obliged 
to  paj  such  rates  or  assessments  ;  and  then  upon  an  appeal  to  the  general  quarter  ses- 
flions  of  the  peace  to  be  held  for  the  said  citj  and  liberty,  next  after  the  payment  of  snch 
mtes  or  Msessinents  respectirely,  or  next  after  making  such  distress  or  distresses  for  snch 
fates  or  assessments,  it  shall  aind  may  be  lawful  for  the  jastices  of  the  peace,  or  the 
greater  number  of  them,  in  sach  quarter  sessions  assembled,  to  cause  so  much  money  to 
be  returned  to  such  person  or  persons  who  shall  appeal  as  aforesaid,  as  shall  appear  to 
the  said  justices  to  have  been  overpaid  by  such  person  or  persons  to  the  said  rate  or 
assessments  respectively,  and  to  make  such  order  therein  as  to  them  shall  seem  meet, 
wfaieh  order  shall  be  firm  and  conclusive  to  all  parties.'' 

(a)  The  order,  was  as  follows : — 
'*To  the  Rector,  Vestrymen,  Churchwardens,  and  Overseers  of  the  Poor  of  the  Parish  of 

St  James,  within  the  Liberty  of  Westminster,  in  the  County  of  Middlesex. 

''Pariah  of  St.  James,  within  the  liberty  of  Westminster,  in  the  county  of  Middlesex, 
to  wit: — ^Whereas  George  Augustus  Henry,  Earl  of  Burlington,  an  inhabitant  in  the  parish 
of  St  James,  in  the  liberty  of  Westminster,  according  to  the  form  of  the  statute  in  snch 
case  made  aad  provided,  applied  to  ns,  John  Thomas  Barber  Beaumont,  Esquire,  and  Sir 
Thomaa  Harvie  Farquhar,  Bart,  two  of  the  justices  of  our  Lord  the  King,  assigned,"  ^., 
"and  residing  in  the  said  parish  of  St.  James,  within  the  said  liberty  of  Westminster,  in 
tiie  county  aforesaid,  as  a  person  who  found  himself  aggrieved  by  a  certain  rate  or  assess- 
ment made  the  27th  day  of  April  last  by  the  rector,  vestrymen,  churchwardens,  and  over- 
seers of  the  poor  of  the  said  parish,  in  pntsuance  of  the  act  in  that  case,"  Ac,  "  and 
allowed  by  John  Edward  Conant  and  Henry  Iforetou  Dyer,  two  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  said  city  and  liberty  of  Westminster,  on  the  1st  day  of  May, 
1833 ;  for  that  the  sum  of  2943/.,  the  sum  at  which  the  annual  rent  or  value  of  the  pro- 
perty of  the  said  earl  was  estimated,  and  upon  which  the  said  rate  and  assessment  was 
made  npon  the  said  earl,  was  an  incorrect  and  too  high  an  estimate  of  such  annual  value : 
Aad  wheieas,  on  this  2 2d  day  of  July,  in  the  year  i^oresaid,  at  the  vestry  room  of  said 
parish  of  St  James,  within  the  said  parish  of  St  James,  the  churchwardens  and  over- 
teen  of  the  poor  of  the  said  parish  of  St  James,  on  behalf  of  themselves,  the  rector, 
vestiymen,  and  other  inhabitants  of  the  said  parish  of  St  James,  appeared  before  us  the 
said  J.  T.  B.  Beaumont  and  Sir  T.  H.  Farquhar,  Bart.,  to  shew  cause  why  the  said  earl 
should  not  have  relief  in  the  premises :  We  the  said  last  mentioned  justices  having  heard 
the  lereral  parties  aforesaid,  and  considered  what  was  alleged  and  proved  on  both  sides, 
and  being  of  opinion  that  the  sum  of  16502.  is  the  full  yearly  value  of  the  premises  in 
respect  of  which  the  assessment  aforesaid  was  made  upon  the  said  earl,  do  order  and 
adjadge  that  the  said  earl  be  relieved,  by  reducing  the  estimate  of  the  annual  value  of 
the  premises  of  the  said  earl,  upon  which  the  said  rate  and  assessment  was  made,  from 
the  sum  of  2943/.  to  the  sum  of  1660/.,  and  that  the  same  be  reduced  accordingly.  Qiven," 
Ac 

SgDsd  and  aealed  by  the  two  last-mentioned  justicea. 
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Sir  Jamei  ScarUu  and  Rogers  now  shewed  oaase.  *Thi8  order  is  rt^^ 
made  by  justices  having  jarisdiction  nnder  the  statute.  If  regalar  on  *- 
the  face  of  it,  it  cannot  be  impeached  by  affidavit.  The  Court  will  intend  that 
the  justices  have  acted  upon  right  reasons,  the  order  not  shewing  the  oontraiy: 
Bex  v.  Cornish,  2  B.  &  Ad.  498.  In  the  case  of  an  order  of  justices,  "m 
Court  will  intend  every  thing  to  be  right  which  does  not  appear  to  be  other- 
wise ;"  *peT  Buller,  J.  in  Bex  v.  The  Aire  and  Calder  Navigation,  2  r^^g 
T.  B.  666.  The  ^ound  of  objection  here  is,  that  the  justices  nave  de-  *- 
oided  erroneouslv  m  law  and  in  fact.  If  the  principle  of  the  rate  is  to  be  eone 
into,  their  decision  is  clearly  right  [I^rd  Denhan,  G.  J.  We  have  nothing 
to  do  with  the  principle  at  pvesent.]  Then  the  only  question  is,  as  to  the  power 
of  the  justices  to  relieve  under  sect.  16  of  the  act.    The  only  relief  they  could 

E-ant,  was  by  reducing  the  assessment  on  Lord  Burlington,  which  they  might 
wfully  do,  Bex  v.  Cheshunt,  2  T.  B.  628;  but  they  could  not  quash  the  rate. 
If  this  Court  should  se't  aside  the  relief  granted  by  the  justices,  the  party  would 
be  without  remedy :  for  an  appeal  to  the  sessions  is  given  in  cases  only  where 
the  justices  have  not  relieved. 

Sir  John  CampbeU,  Attorney-General,  and  Clarkton  contri.  The  affidavits 
shew  that  the  justices  have  exceeded  their  jurisdiction.  Such  affidavits  hare 
often  been  admitted  and  acted  upon  by  this  Court:  as  in  Bex  v.  The  Justices 
of  Somersetshire,  5  B.  &  C.  816;  Bex  v.  The  Justices  of  North  Biding,  6  B. 
&  C.  152.  [Taunton,  J.  It  has  been  constantly  done.]  Here,  the  two  jus- 
tices have  determined  that  the  whole  principle  of  the  rate  was  bad,  and  have 
relieved  Lord  Burlington  by  introducing  a  different  principle.  Even  the  ses- 
sions could  not  amend  a  rate  so  extensively ;  for  they,  if  it  is  made  throughout 
bv  a  rule  and  proportion  which  they  think  wrong,  can  do  nothing  but  quash 
the  whole,  as  was  said  by  Lord  Man&dfield,  C.  J.  in  Bex  v.  Sandwich  (or  Swan- 
nage),  2  Doug.  563.  [Lord  Denman,  C.  J.  They  thought  Lord  Bnrligton 
*was  over-rated.  The  medium  by  which  they  arrived  at  that  conclusion  r«oia 
is  not  material.  Taunton,  J.  If  they  had  jurisdiction  over  the  sub-  ^ 
ject-matter,  we  are  not  at  liberty  to  inquire  whether  they  did  right  or  wrong.] 
The  sixteenth  section  gives  them  a  qualified  power  onlv.  It  cannot  be  said 
that  they  may  relieve  where  the  sessions  could  not.  They  may  act  in  cases 
where  the  sessions  would  have  power  to  amend  the  rate ;  but  not  where  they 
would  be  bound  to  quash  it  The  criterion,  as  to  amending  or  quashing  a  rate 
at  sessions,  is  said  in  Nolan,  p.  555.,  4th  ed.,  to  be  (sinoe  stat.  41  O.  8.  c  23), 
<<  whether  the  amendments  sought  to  be  introduced  are  such  as  must  essentially 
alter  its  proportion  and  character,  so  as  rather  to  render  it  a  new  than  an 
amended  rate ;"  and  the  author  states,  as  an  instance  in  which  the  rate  ought 
to  be  quashed,  ''  if  the  ground  of  complaint  is,  that  the  rate  is  made  upon  a 
principle  altosether  erroneous."  [Patteson,  J.  On  the  supposition  that  the 
two  justices  have  power  to  relieve  in  the  manner  contended  for,  it  appears 
strange  that  this  act  gives  the  parish  no  appeal  where  the  justices  decide  un- 
favourably to  them.]  The  authority  contended  for  is  collected  by  mere  impli- 
cation from  the  words  '<  and  if  not  relieved."  The  question  is,  whether  the 
words  of  the  clause  are  not  too  vague  to  be  relied  upon  for  that  purpose.  It  is 
not  enacted  that  the  magistrates  are  to  relieve  upon  hearing  the  application  for 
relief,  or  in  what  manner  that  hearing  is  to  take  place,  or  whether  they  are  to 
examine  any  person  upon  oath,  which  the  justices  appear  not  to  have  done  in 
this  case,  but  to  have  altered  the  assessment  principally  on  their  own  view. 
By  relieving,  under  the  present  circumstances,  they  alter  the  situation  of  all 


the  other  rate-payers,  who  are  *then  ecjually  entitled  to  relief.     The  caw  ^47 
should  have  b^n  referred  to  the  sessions,  where  if  the  rate  was  errone-  I- 
ous  in  principle,  it  might  have  been  quashed.      [Rogers,    In  Bex  v.  Swan- 
nage,  2  Doug.  562,  the  objection  appeared  on  record  by  notice  of  appeal. 
Here  the  nature  of  the  objection  is  not  shewn,  except  by  affidavit.] 
Lord  DsnmaN;  C.  J.    The  clause  in  question  b  an  extraordinaij  one,  and 
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I  ibmild  reoommend  the  pansh  to  have  it  made  clear  as  soon  as  possible.  I 
have  a  diffieoitj  in  inferriog  any  authoritj  in  Uie  jnstioes  to  act^  upon  an  ooca- 
sum  of  this  kind,  from  the  words  <<  if  not  relieyed."  Still  it  most  have  been 
intended  to  give  some  power;  and  if  so^  what  is  that  power?  It  can  only  be 
to  relieve  the  individoal;  and  that  is,  by  amending  the  rate  as  far  as  it  applies 
to  him }  and  saoh  amendment  can  be  grounded  only  on  an  opinion  formed  by 
them  that  the  party  has  been  ineorrectly  rated.  The  objection  here  taken  is 
not  to  what  they  have  done,  but  to  the  reason  they  have  given.  They  have 
Bud  that  they  thought  the  principle  of  the  rate  erroneous ;  but  that  is  imma- 
terial. They  had  no  authority  to  quash  the  rate;  their  power  was  only  to 
amend  it  so  far  as  it  afieoted  the  individual,  and  I  cannot  say  that  they  should 
not  have  acted  to  that  extent^  because  they  have  at  the  same  time  declared  that 
they  thought  the  rate  erroneous  in  principle.  It  may  be  so,  and  yet  the  error 
m  prindple  may  not  affect  any  other  person  in  the  parish.  If  others  were  pre* 
jndioed  by  the  amendment,  the  same  remedy  was  open  to  them  as  to  Lord  Bur- 
mAgi  liogton.  The  justices  have  ^relieved  a  party  whom  they  thought  over- 
•■  rated :  whether  they  thought  so  for  reasons  pood  or  bad,  or  more  or  less 
extensive  in  their  effect,  is,  in  my  opinion,  immaterial. 

Taunton,  J.  I  thousht,  at  first,  that  this  case  was  to  be  argued  on  the 
gnmnd  that  no  jurisdiction  was  directly  given  to  the  justices  by  the  statute ; 
and  on  this  point  I  think  that  there  was  gr^t  force  in  the  observation  made  bv 
Mr.  Clarkson,  upon  the  vague  manner  in  which  the  clause  in  question  is  framed. 
But  in  my  opinion  it  follows  by  necessary  implication  from  the  words  used,  that 
the  jnstioes  have  authority  to  relieve,  and,  consequently,  to  form  their  condu- 
Bions  as  to  granting  relief  in  the  way  that  appears  to  them  most  effectual.  As 
to  Uie  rest  of  the  matter  discussed^  I  agree  in  all  that  has  been  said  by  my  Lord 
Chief  Justice. 

Patteson,  J.  I  certainly  feel  myself  hampered  by  the  words  of  this  act ; 
if,  however,  it  is  at  variance  with  the  general  law  of  appeals,  we  cannot  help 
that.  The  sixteenth  section  enacts,  that  if  any  person  shall  find  himself  ag- 
grieved by  the  rate,  he  shall  first  apply  to  two  justices  for  the  city  and  liberty, 
^' and  if  not  relieved,"  shall  be  obliged  to  pay  the  rate;  and  then,  upon  an 
appeal  to  the  quarter  sessions,  it  shall  be  lawful  for  the  justices  there  to  cause 
BO  mneh  money  to  be  returned  to  him  as  shall  appear  to  have  been  overpaid, 
sad  to  make  such  order  as  to  them  shall  seem  meet.  I  cannot  understand  that 
the  legislatare  should  do  so  absurd  a  thing  as  to  direct  an  application  to  justices, 
and  then  oblige  the  justices  to  say  to  the  person  applying,  "  We  have  no  po^er 
to  relieve  you,  therefore  you  must  go  to  the  sessions."  As  the  party  aggrieved 
42491  ^^'^^^^  ^7  ^^  olanse,  *go  to  the  sessions  till  after  he  has  applied  to  the 
^  justices,  it  must  have  l^en  meant  that  they  should  have  power  to  hear 
the  eomplaint,  and  relieve  upon  it.  It  is  extraordinary  that  no  power  should 
be  ^ven  to  administer  an  oath ;  but  suoh  power  cannot  be  implied,  and  the 
joatices  have  acted  quite  wisely  and  properly  in  not  administering  one.  I  think, 
however,  we  must  take  it  by  implication  from  this  clause,  that  the  justices  have 
power  to  deal  with  the  complaint  made  by  any  person  under  it,  to  any  extent 
that  may  be  neoessarv. 

Williams,  J.  If  the  power  of  appeal  had  not  been  clogged  with  the  neces- 
sity of  this  application  to  the  justices,  it  would  have  been  difficult  to  say  that 
any  authority  like  that  in  question  was  given  them  by  the  words  of  the  act. 
But  as  the  clause  obliges  the  party  aggrieved  to  make  such  application  before 
he  ean  go  to  the  sessions,  we  must,  to  give  any  meaning  to  the  enactment,  sup- 
pose that  the  justices  have  power  to  grant  relief.  It  is  surmised  that  the  party 
eomplainiog  might  have  gone  to  the  justices  and  said,  <<  You  have  no  power  to 
M;  but  I  come  here  in  order  that  I  may  be  at  liberty  to  go  to  the  sessions." 
I  eannot  think  that  was  intended.  As  to  the  rights  of  other  parties,  if  they  are 
affected  by  the  relief  granted,  everv  party  aggrieved  may  go  to  the  two  magis- 
tntes  for  relief.    It  may,  however,  be,  that  the  principle  interfered  with  in  such 
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a  oaae^  jft  mm  mhiA  naket  yeiy  liitle  diisvonoe  to  niBoij-iiiM-  hwmoBf  tmt  works 
gnai  ugaaiioe  U>  ihe  hvndredfcli.  Bde  disoharged. 


m£  KlSra  (Va«M<  Tho.InbabitADto  of  GOTTINGHAM.     Wednm^  ^^ 

day,  Nw.  19.  L  -^w 

(PAXaiNGTON  o^awM*  COTTINGHAM.) 

An  order  of  removali  regular  on  j(ho  fiue  of  it,  wm,  on  appeal,  qjoaehed  by  order  of  aoe- 

sipns  "  for  informality.''  No  case  having  been  statedi  and  the  two  orders  being  brought 

np  by  certiorari,  this  Court  affirmed  the  order  of  sessions. 
The  Court  of  quarter  sessions,  in  the  same  order  awarded  costs  to  the  appellant r  Helfl, 

that  they  had  power  to  do  so  under  stat  8  A  9  W.  3,  c.  30^  s.  3,  thongh  ihe  order 

•IHpeared  to  be  quashed  Uxr  informality  only. 

Two  jostioes  of  the  East  Rid»igio(< Yorkshire  made  an  order  Temofing  Sank 
Hooc.froffn  the  pariah  of  Cottiogham  to  the  parish  of  Patriagtoiii  both  in  the 
JSaat  Riding.  The  order  adjudged  that  the  legal  eettlemaiit.^  the  pauper  was 
vfi  PatriiigtoD^  and  it  was,  in  all  respeots,  regular  on  the  face  .of  it  On  appeal, 
the  se^ons  quashed  the  order.  No  oase  was  stated ;  the  order  of  sesaioiia  was, 
that  the  order  ^'be  quashed  for  informality;  and  that  the  respondents,  the 
oharehwardena  and  overseers  of  Gottiogham,  do  pay  to  the  appellantB,  the 
ehurcbwardens  and  overseers  of  Patrington,  the  sum  of  8P/.  16i.  m.  for  iheir 
oost^  in  prosecuting  this  appeal."  .  The  two  orders  having  been  brought  up  by 
oertiorari,  Oresnodl,  in  Hilary  term  last^  obtained  a  rule  to  show  cause  why  the 
order  of  sessions  should  not  be  quashed. 

S  -C.  MUcfyard,  now  .shewed  cause.  The  informality,  for  which  it  appears 
that  the  original  order  has  been  quashed>  is,  it  must  be  admitted,  not  on  the 
&oe  of  the  order.  But  if  it  be  possible  that  then  shonld  be  ai^  informality 
which  would  not  appear  on  the  face  of  the  original  order,  the  order  of  sessions, 
in  the  absence  of  any  spe<Hal  casoi-must  be  upheld.  Now,  such  informalities 
might  well  be ;  as,  first,  if  the  two  magistrates,  making  the  general  order,  had 
adjudicated  separately,  "^that  would  be  an  informality  not  apparent  on  no^i 
the  face  of  the  order.  Secondly,  if  the  pauper  had  not  become  actually  ^ 
chargeable,  the  sessions  would  have  been  bound  to  quash  the  order..  (Stat  35  G. 
8,  0.  101,  s.  1).  Now  the  question  of  relief  is  altogether  distinct  from  that  of 
settlement;  and  this,  therefore,  not  being  conclusive  as  to  the  settlement,  would 
be  a  defect  in  form.  Thirdly,  the  pauper  may  have  been  removed  from  his  own 
estate.  In  Bex  v.  Wick  St  Lawrence,  5  B.  &  Aid.  526,  S.  G.  2  N.  &  M.  289, 
a  party  residing  on  his  own  estate  had  been  removed,  and  the  order  having  been 
qnashed  at  the  quarter  sessions  by  consent  of  both  parties,  he  continued  to  reside 
on  his  own  estate.  Another  order  .of  removal,  to  the  same  parish  as  before, 
having  been  made  and  appealed  a^nst,  the  Court  considered  that  the  first  order 
of  sessions  was  not  on  the  merits,  masmuch  as  the  question  was  not  one  touching 
the  pauper's  settlement  The  first  .order  of  removal  must,  therefore  have  been 
quashed  for  informality.  Fourthly,  suppose  that,  when  the  pauper  was  handed 
over  to  the  appellant  parish,  the  origind  order  was  not  served,  nor  a  copy  served 
and  the  original  shown ;  in  such  a  case,  according  to  Bex  v.  Akiwick,  5  B.  & 
Aid.  184,  the  order  must  be  quashed;  yet  that  is  not  a  decision  on  the  merits; 
it  would,  therefore,  be  an  instance  of  quashing  for  informality.  ^ 

OremDeU^  and  Henry,  contr^.  An  order  cannot  be  informal  except  m  respect 
of  something  appearing  on  the  face  of  it  The  cases  suggested  on  the  other  side 
would  not  1^  mstanoes  of  informality;  one  proof  of  which  is,  that  an  informal* 
ity  can  be  cured,  whereas  *the  defects  suggested  cannot  be  cured  by  any  m52 
change  in  form.    They  aroi  therefore,  objections  in  substance.    The  ^  ^  ^ 
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hUMCftm  thfttothnr  dde^fiei  in  maBvmiiig,  ib»l  vbtt^var  doei  not  affect  tlie 
qoMtioii  o£  ■eitlanenib  is  mecdj  matker  of  fonn.  The  firat  eaae  put .  would  be 
•B  iiwlimee  of  defect  in  mbstaaee,  for  the  order  would  be  mede  without  juria- 
diefeiaD^  Oa  »  apeeial  eafle,  finding  that  the  jostiees  had-adjiidicated  eeparatelyi 
the  order  of  removal  would  be  quashed.  Neither  would  the  justices  have  any 
power  in  the  seeond  ease  aupfXMedi  Nor  is  the  third  ease  one  of  want  of  form ; 
than^  if  the  fiieta  were  speoially  stated)  the  order  .remoying  the  pauper  from  his 
own  .estate  would  he  quashed;  and  no  idterationi  as  to  form,  eould  make  it  good. 
The  fourth  case  is  one  of  inregulutihr  after  the  order  of  remoyal  is  complete. 
That  is  not  an  informali^  in  the  order,  and  nothing  besides  an  informality  of 
the  order  ilself  can  be  underatood,  when  it  is. said  Uiat  the  order  is  "  quashed 
for  infonnality."  But,  farther^  aupposing  the  order  of  lemoyal  to  haye  been 
pn^Mply  quashed  fort  informality,  the  order  of  sessions  is  bad  for  directing  the 
lespnidents  to  pay  costs  to  the  appeUants.  The  third  section  of  stat.  8  &  9  W. 
*2531  ^'  ^'  ^^yQ^)  Mudbles  the  jusliees  to  *award  costs  to  the  party  <'  for  whom 

^  .  and:  in  whose  behalf  such  aaptpeal  shall  he  determined  f  and  the  earlier 
pari  of  the  seotion  shews  that  this  means  an  appeal  <<  for  and  conoemiog  the 
■ettlesfliit.of  any  poor  penon.''  This  is  not  an  appeal  relating  to  the  settle* 
ment,  eyen  according  to  the  argument  on  the  other  side.  The  reason  of  the 
testaction  is  safficientlj  oleav;  the  objeot.of  the  seotion  was  to  preyent  ^<  yeza- 
tioBs  leaiovnls  and  Myolous  appeals;''  but.  where-  the  only  objection  is  infor- 
mality, the  lemoyal  will  not  bo  vexatious. 

Lord  Bbnman,  0.  J.  The  court  of  quarter  sessions  ought  to  have,  absolute 
domininn.  aa  to  law  and  foots  which  come,  before  them.  Wecan  know  only  what 
they  send  to  us:  they  have  auashed  this  order  on  the  Around  of  informality. 
What  the  informality  is,  we  oo  not  know.  It  is  aigued  that  it  must  be  an 
mfocmality  on  the  face  of  the  order :  I  cannot  agree  to  that.  Interpreting  the 
laeining  of  the  ma^trates  according  to  popular  languags,  and  in  the  usual 
anseof  the  words,  we.  must  understand  ihat  they  meant  to  state  that  the  order 
was  aat  quashed  on  the  merita; .  andJt  as  reasonable  that  they  should  do  so,  to 
preveni  their  order  fiom  having  an  effect  in  binding  parties  .which  it  ought  not 
to  have.  The  case  of  Rex  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  526,  S.  C.  2  N.  & 
H  289,  supplies  an  instance  in.  which  an  order  was  held  not  to  be  binding  be- 
cause the  decision  was  not  on  the  merits.  As  to  the  question  of  costs,  the  order 
would  certainly  be  bad  if  the  act  had  said  that  costs  should  be  granted  only 
when  the  decision  turned  on  the  merits ;  but  that  is  not  so.  The  act  says,  that 
*2541  ^  jiutioes  may  award  ^costs  to  the  party  for  whom  the  ]4)peal  shall  be 

^  determined.-  They  may  justly  think  a  removal  vexatious  which  has 
been  made  under  cirenm8tance»  producing  what  they  call  an  informality.  It 
is  not  necessary  that  the  determination  of  the  appeal  should  be  on  the  merits. 
In  Bex  V.  The  Justices  of  Essex,  8  T«  B.  588,  a  question  arose  as  to  the  power 
of  the  sessions  to  award  costs,  and  it  was  held  that  they  had  no  such  power;  but 
there  the  appeal  waa  not  entered,  and  the  statute  gives  the  power  only  where 
the  appeal  is  ^  determined.'' 

Taunton,  J.  I  am  of  the  same  opinion.  There  are  two  wavs  in  which  the 
proceedings  of  a  court  of  quarter  sessions  may  be  erroneous.  They  may  be  de- 
fectiye  on  the.  foce  of  them^  or  they  mi^  be  erroneous  from  tacts  apparent  on  a 

(•)  Stat  8  ft  9  W.  3,  c.  30,  B.  3.  "And  for  the  more  effectual  proTentiDg  of  yexations 
remoTals  and  frivolons  appeiUs;  be  it  iVirther  enacted/'  &c.  "That  the  justices  of  the 
peace  of  anj  county  or  riding,  in  their  general  or  quarter  sessions  of  the  peace,  upon  any 
appeal  before  them  theve  to  be  had^  for  and  cooceming  the  settlement  of  any  poor  per- 
iOBi,  or  upcm  any  proof  before  them  there  to  be  made,  of  notice  of  anj  such  appeal" 
..."  shall,  at  the  same  quarter  sessions,  award  and  order  to  the  party  for  whom  and 
in  whose  behalf  such  appeal  shall  be  determined,  or  to  whom  such  notice  did  appear  to 
have  been  given,  as  aforesaid,  such  costs  and  charges  in  the  law,  as  by  the  said  justices 
inthdr  discretion  shall  be  thought  most  reasonable  and  just,  to  be  paid  by  the  church- 
wwieM,  ovatseers,''  fte.,  "  against  whom  mich  appeal  shall  be  determined,  or  by  the  per- 
fOB  that  did  give  each  notice  as  aforesaid." 
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special  case.  Here  there  is  no  special  case ;  bat  on  tiie  face  of  the  order  of  the 
court  of  quarter  sessions  it  appears  that  the  original  order  was  quashed  ''  for 
informality."  The  only  question,  then,  is,  whether  such  informality  could  be 
an  informality  only  on  the  face  of  the  original  order :  certainly  none  such  ap- 
pears. But,  notwithstanding  this,  I  think  there  might  be  an  informality  in 
some  part  of  the  proceedings,  and  such  an  informality  as  could  come  before 
this  court  no  otherwise  than  by  a  special  case.  But,  if  this  court  see  that  there 
might  have  existed  some  circumstance  making  the  original  order  informal,  we 
must  confirm  the  order  of  sessions,  there  beins  no  special  case.  I  do  not  agree 
that  all  the  cases  put  by  Mr.  Hildyard,  wouul  be  cases  of  informality ;  bat, 
looking  at  the  order  of  sessions,  and  nothing  being  brought  positively  before  ns 
to  shew  that  *it  is  wrong,  I  think  it  must  l^  affirmed.  It  is  a  wholesome  pm^c 
rule,  that  thb  court  is  not  to  entertain  a  jurisdiction  over  extraneous  ■- 
matters  coming  before  the  sessions,  unless  they  be  specially  stated.  If  it  were 
otherwise,  if  we  could  go  into  the  merits  without  a  special  case,  there  would  be, 
in  almost  every  instance,  a  discussion  upon  affidavits.  As  to  the  question  of 
costs,  I  fully  agree  with  my  lord.  The  words  of  the  statnte  are  quite  strong 
enough  to  give  the  power  of  awarding  costs  in  the  case  of  an  order  quashed  for 
informality. 

Patteson,  J.  If  the  word  ^'  informality''  in  this  order  of  sessions  is  to  be 
nsed  in  its  strict  legal  sense,  the  sessions  have  done  wrong  in  quashing  the 
original  order.  But  if  it  may  be  understood  as  merely  used  in  contradistinc- 
tion to  the  merits  of  the  case,  we  cannot  say  what  the  ground  has  been  upon 
which  the  order  has  been  quashed,  and  we  can  act  only  on  what  we  see.  As 
to  the  costs,  I  agree  that  the  words  of  the  act  do  not  restrict  the  power  of  the 
justices  to  cases  of  decisions  upon  the  settlement. 

WiixiAMS,  J.  The  Question  is,  whether  "informality"  means  a  strict  legal 
informality,  or  wheQier  tne  word  is  used  in  a  more  popular  sense.  I  do  not  see 
why  the  more  popular  sense  may  not  be  that  which  the  justices  intended;  and 
this  is  the  more  probable,  as  the  entries  of  the  Courts  of  Quarter  Sessions  aie 
frequently  made  with  great  laxity.  Order  of  sessions  affirmed. 


♦DOORMAN  againU  JENKINS.     Thursday,  Nov.  20.        (^66 

In  assampsit  against  a  bailee,  it  was  prored  that  the  defendant,  a  coffee-honse  keQ>er, 
haTiog  castodj  of  money  withoat  reward,  lost  it,  and  made  the  following  statement  :— 
that  he  had  anfortanatelj  pat  it,  with  a  larger  sum  of  money  of  his  own,  into  his  cash- 
box,  which  was  kept  in  his  tap-room ;  that  the  tap-room  had  a  bar  in  it,  and  was  open 
on  a  Sunday,  but  the  rest  of  his  house,  which  was  inhabited,  was  not  open  on  Sanday ; 
and  that  the  cash-box,  with  his  own  and  the  plaintiff's  money,  had  been  stolen  on 
that  day. 
^The  judge  left  it  to  the  jury  whether  the  defendant  was  gnllty  of  gross  negligence ;  and 
he  told  them  that  the  loss  of  the  defendant's  own  money  did  not  necessarily  prore  rea- 
sonable care. 

The  jury  having  found  for  the  plaintiff.  Held, 

First,  that  the  question  of  gross  negligence  was  properly  left  to  them. 

Secondly,  that  there  was  evidence  npon  which  they  might  find  for  the  pluntiff. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that,  in  consideration 
that  the  plaintiff,  at  the  request,  &c.,  had  delivered  to  the  defendant  and  placed 
in  his  charge  and  custody  a  sum  of  money,  to  wit,  the  sum  of  82/.  10s.,  of  the 
plaintiff,  for  the  purpose,  and  in  order  that  the  defendant  might  therewith  take 
up  and  pay  for  the  plaintiff  a  certain  bill  of  exchange  made,  £d.,  when  the  same 
should  become  due  and  be  presented ;  and  in  consideration  that  the  defendant 
then  and  there  had  the  said  moneys  in  his  hands  upon  the  terms  and  for  the 
purpose  aforesaid,  the  defendant  undertook,  &c.,  that  he  would  with  the  said 
money  take  up,  &c.    Breach;  that  the  defendant  did  not  take  up,  &c.;  when 
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llie  bQI  wu  presented  far  paymeiit.  The  aeoond  oomit  alleged  that,  in  oon- 
sderUion  that  the  plaintiff,  at  the  reqnest,  ftc.,  would  deliver  to  the  defendant 
ihe  sam  of  22L  10<.  of  the  plaintiff,  provided  hy  him  for  the  purpose  of  taking 
ap  and  paying  a  certain  bill  of  exchange  made,  &c.,  (as  before,^  the  defendant 
undertook,  &c.,  that  he  would  take  due  and  proper  care  of  the  said  sum  of 
money  whilst  in  his  hands  in  the  meantime,  and  until  the  bill  should  become 
due,  Ac  Arerment,  that  the  plaintiff  delivered  the  sum  to  the  defendant  for 
^5-*i  the  purpose  aforesaid.  Breach,  that  the  defendant  did  not  take  due  and 
'-I  proper  care:  but,  on  the  contrary  "^took  so  little  and  such  bad  care,  that 
ifWrwards  to  wit,  kc.,  the  said  sum  became,  and  was  and  is  wholly  lost  to  the 
plaintiff  Hie  third  count  omitted  all  mention  of  the  bill  of  exchange,  but 
stated  that,  in  consideration  that  the  plaintiff,  at  the  request,  &o.,  had  delivered 
the  sum,  Ac.,  to  be  kept  and  taken  care  of  by  the  defendant  for  the  plaintiff, 
the  defendant  undertook,  &c.,  to  take  due  and  proper  care  of  the  sum,  &c., 
whilst  under  his  charge.  Breach,  that  the  defendant  did  not  nor  would  take 
proper  care,  Ac. ;  but  on  the  contrary  thereof,  whilst  ihe  same  was  in  his  charge, 
took  so  little  aiui  such  bad  care  thereof,  and  conducted  himself  so  negligenUy 
aod  improperly  in  the  premises,  that,  &c.,  (loss  as  before.)  Counts  for  moneys, 
Ac.,  and  account  stated.    Plea,  the  general  issue. 

On  the  trial  before  Denman,  C.  J .,  at  the  London  sittings  in  December, 
1833,  the  plaintiff  proved  the  delivery  of  the  money  to  the  defendant  for  the 
purpose  of  the  bill  being  taken  up  as  alleged  in  the  declaration.  The  defend- 
snt  was  the  proprietor  of  a  coffee-house,  and  the  account  which  he  was  proved 
to  have  given  ol  the  loss  was  as  follows: — ^That  he  unfortunately  placed  the 
money  in  his  oash-box,  which  was  kept  in  the  tap-room;  that  the  tap-room  had 
a  bar  in  it;  that  it  was  open  on  a  Sunday,  but  that  the  other  parts  of  the  pre- 
mises, which  were  inhabited  by  the  defendant  and  his  family,  were  not  open  on 
Sonday;  and  that  the  cash-box,  with  the  plaintiff's  money  in  it,  and  also  a 
much  hurgor  sum  belonging  to  the  defendant,  was  stolen  from  tho  tap-room  on 
a  Sunday.  The  defen&nt  did  not  pay  the  bill  when  presented.  The  defend- 
sBt's  counsel  contended  that  there  was  no  case  to  go  to  the  jury,  inasmuch  as 
^ACQi  the  defendant,  *being  a  gratuitous  bailee,  was  liable  only  for  gross  n^gli* 
^  gence ;  and  the  loss  of  his  own  money,  at  the  same  time  as  the  plaintiff's, 
shewed  that  the  loss  had  not  happened  for  want  of  such  care  as  he  would  take 
<tf  his  own  property.  The  Lord  Chief  Justice  refused  to  nonsuit  the  plaintiff, 
bat  took  a  note  of  the  objection.  The  defendant  called  no  witnesses.  His 
lordship  told  the  jury  that  it  did  not  follow  from  the  defendant's  having  lost 
his  own  money  at  the  same  time  as  the  plaintiff's,  that  he  had  taken  such  care 
of  the  plaintiff's  money  as  a  reasonable  man  would  ordinarily  take  of  his  own; 
and  he  added,  that  the  fact  relied  upon  was  no  answer  to  the  action,  if  they 
believed  that  the  loss  occured  from  gross  negligence:  but  his  lordship  then  said 
that  the  evidence  of  gross  neffligence  was  not,  in  his  opinion,  satisfactory. 
Verdict  for  the  plaintiff.  In  Hilary  term  last.  Sir  James  Scarlett  obtained  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  be 
eotered,  or  a  new  trial  be  had. 

Sir  John  Campbell^  Attomey-Ooneral,  and  E.  F.  Stchardsj  now  shewed 
cause.  No  leave  was  reserved  to  enter  a  nonsuit.  The  plaintiff  does  not  con- 
tend that  the  defendant,  being  a  gratuitous  bailee,  is  liable  for  other  than  gross 
negligence.  It  is  a  well  known  principle,  that,  in  contracts  which  are  benefii- 
eiai  solely  to  the  owner  of  the  property  holden  bv  another,  the  holder  is  respon- 
sible for  nothing  less  than  gross  neglect.(a)  The  question  of  neglect  was  for 
the  jury;  it  cannot  be  said  that  they  had  no  evidence  before  them.  Keeping 
«2^1  the  money  in  an  open  tap-room  was,  at  any  *rate,  conduct  which  the 
-'  jury  might  interpret  as  gross  negligence;  the  moro  so,  as  the  defendant 
himself  described  this  as  unfortunate.  He  might  have  placed  the  money  in  the 

(•)  JooM  on  Bailmento,  p.  22,  (U.  2),  and,  ftirther,  p.  119,  (III.  2). 
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infaabited  pari  of  the  boose.  <  Tbat  hit  mdney  wm  in  tlra  nune  plaoe  ifitb  that 
of  the  plaintiff  is  no  answer;,  it  does  not  follow  that  a  person  who  is  gionlj 
oareless  in  keeping  his  bwn  property/ is  entitkd  tobe  as  negligent  in  keeping 
that  of  another.  The  marginal  note  of  Shiells  1^  Blackbame,  1  H.  BL  158, 
wonM  indeed,  at  first  sight,  appear  to  eountenaaoe  the  dootrine  that  such  a 
defence  was  good,  and  thalL  as  ai  pare  matter  of  kw,  the  action  wonld  no*  lis. 
But  the  case  itself  was* decided*  simply  on  the  groimd  that  gross  negligenee  was 
not  in  hat  proved.  The  alleged  neglect  consisted  in  entering  some  drtued 
leather,  some  of  idifoh  belonged  to  the  bailor  ^md  some  to  the  defendant,  as 
wtaught  leather,  at  die  onstom  hoose^  which  wasa  mistake  not  implying  extra- 
ordinary carelessness*  This  appears  to  haTC  beenlihe  yiew  taken  by  ali  the 
jndges. 

'  Sirt/.  8caiieU9xA  Oomyn,  CQUtrk.  The- judge  -having  taken  a  note  of  the 
4»bjection  that  there  was  no  case  for  the  jnry,  it  mnst  be  nnderstood  that  leaTe 
to  enter  a  nonsuit  ^as' reserved.  The  defendant  does  not  contend  £ar  the  nbas- 
Inte  proposition^  that  a  grataitous  bailee^  who  keeps  another  person's  g0€i^  as 
oare&Uy  as  his  own,  cannot  become  liable  for  the  loss,  or  be  gnilty  of  groes 
negligence.  The  objection' to  thi«  verdict  is^  that  the  plaintiff,  upon  whom  the 
burthen  of  proof  lay,  did  not  make  out  a  prima  fcoie  case  of  gross  negligenos. 
The  Oonrt  is  to  determine,  whether  the  facts  proved  ^tisfied  the  words  Yit^iMi 
<<  gross  negligence.^'  The  mere  loss  of  the  goods,  of  course^  cannot  t 
supply  a  *prinMt  fade-case. '»The  proof  here  went,  at  the  utmost,  no  further  than 
^he  proof  in  Shiells  t):  Bkdcbn^ney  1  H.\B1.  158j  and  the  loss  of  the  defend- 
ant's own  goods  was  at  any  rate  a  strong  lact  in  his  fiivour.  In  Udells  v. 
Blackbume,  1  H.  BL  158,  the  Oourt  decided  the  question-whether  the  iiuHs 
-made  out  a  legal  case  of  gross  negligence^ and  set  aside  the  verdict  becsnsn^  they 
did  not. 

Tauntonf,  J.  I  have  felt  some  doubt  in  this  case;  but^  after  the.basi  oon- 
'sideration  I  can  give  it,  I  think  the  rule  ought  not  to  be* madeabsolote.-  The 
counsel  for  the  plaintiff  properly  admitted  that,  as  this  bailment  was  for  the 
benefit  of  the  bailor,  and  no  remuneration  was  given  to  the  bailee,  the  notacn 
would  not  be  maintainable,  except  in  the  case  of  gross  negligence,  ' 'The  sole 
question,  Uierefore,  is,  whether  there  was  any  pr^  of  such  negligence.  If 
there  was,  the  appUcation-  for  a  nonsuit^  at  any  rate,  cannot  be  granted  ^  nnd  it 
is  almost  (though  not  quite)  equally  clear  that' the  defendant  must  be  bonnd  by 
the  decision  to  which  the  jury  has  come.  A  great  deal  has  been  said  on  the 
point,  whether  the  existence  of  gross  negligence  is  a  question*  of  kw  or  UtiL,  It 
is  not  necessary  to  enter  into  that  as  an  abstract  question.  Such  m  question 
will  always  depend  upon  circumstanoes.  There  may  be  cases  where  the  qoea- 
tion  of  gross  negligence  is  matter  of  law  more  than  of  fkct^  and  others  'wmre 
it  is  matter  of  fact  more  than  of  law.  An  action  brought  against  an  attorney 
for  negligence  turns  upon  matter  of  law  rather  than  fact.'  *\t  charees  r«<>Ai 
the  attorney  with  having  undertaken  to  perfonn  the  business  propeny,  ■> 
and  alleges  that,  from  his  failure  so  to  do,  such  and  such  injuries  resulted  to 
the  plaintiff.  Now,  in  nineteen  cases  out  of  twenty,  unless  Uie  Court  told  the 
jury  that  the  injurious  results  did,  in  point  of  law,  follow  from  the  misconduct 
of  the  defendant,  tiiey  would  be  utteriy  unable  to  form  a  judgment  on  the 
matter.  Tet,  even  there,  the  jury  have  to  determine  whether,  in  point  of  fret, 
the  defendant  has  been  guilty  of  that  partioular  misconduct.  On  the  other 
hand,  take  the  case  of  an  action  against  a  surgeon,  ibr  negligence  in  the  treat- 
ment of  his  patient.  What  kw  can  there  possibly  be  in  the  question,  whether 
each  and  such  conduct  amounts  to  ne^igence?  That  must  be  detennined 
eatirely  by  the  jury.  Without,  therefore,  laying  down  any  abstract  rule,  we 
may,  I  think,  with  perfect  safety  say  that,  in  the  present  case,  the  question  was 
entirely  for  the  jury.  It  is  feet,  not  law.  The  circumstances  are  eztrsmdly 
nmple.  The  defendant  receives  money  to  be  kept  for  the  plaintiff.  What  care 
does  he  exercise  ?    He  puts  it,  together  with  money  of  his  oWn  (which  I  think 
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nrfMllj  iamaterial,)  int^ihe  till  of  a  paUib  liimfle.  We  migbt  oertunly  hnrt 
admoreexpiittte^eiioeasto  the  ezaei  state  of  the  box;  in  what  pkoe  it 
m;  ind  whil  olaas  of  sCrangen ireqaented  the  roonn.  If  there  mis  no- negK- 
[ieiioe,  if  the  box  was  loeked  up  and  pat  in  a  safe  plaoe^  and  pToper  eare  taken 
if  \i,  theae  were  dicnmstances  which  the  defendant  had  the  nest  meens  of 
movmgy  and,  blowing  them;  he  might  hoine  exonerated  himaellL  In  the  ab- 
okoe,  UtereCne,  of  evidenoe  to  that«ffeet^  I  think  Uiat  there  was  a  prima  faeie 
ue  of  gMtt  negtigenee,  which  required  an  answer  on  the  defendant'si  part 
u^goi  Thephrtse  <^  gross  negligenoO)''  *meaas  nothing  more  than  a  gveal'sod 
'  "^  aggn?ated  degree  of  n^tigenee,  as  distingmriied  from  ne^igeiiee  of  a 
iwer  degree.  (EQie  case  of  ShieUs  v.  Bkekbume,  1  H.  Bl.  158,  created  at  first 
omedemeof  donbt  in Ditr'ffliiidi;  It  was  said  that  theCowty  in  that  case, 
rated  Sie  matter  as  a  qnestion  ci  laWy-Hind  [set  aside  the  YSrdiot,  beeanee  the 
hiag  diirged,  the  false  description  of  leiitiierlnvthe  entry,  did  not  amount  to 
sroas  B^l^Qoe ;  and  thwifore  the  jury  had  mistaken  the  law.  I  do  not  yiew 
Ik  cue  in  that  Hght.  The  jury  there  found,  that  in  fact  the  defendant  had 
Ken  gniitj  of  n^ligence ;  but  the  Court  thought  that  they  had  drawn  a  ^tn^mg 
onelooon  as  to  £ai  fiust.  The  case,  therefbre,  does  not  stand  against  the  een- 
doaoD  to  which  I  hare  come.  It  does  not  appear  certainly  from  the  report, 
low  the  case  was  treated  at  the  trial,  nor  what  the  Judge  said  in  ramming  up. 
Botldonot  find  it  laid  down, as  A  rede,  that  in  every  case  the  question  of 
HgiiseiMe  is  to  be  matter  of  law.  The  ordinary  "preetioe  is,  to  leafe  it  to  the 
ttj,  whether  sneh  negligence  has  bc^tf  proved  as  the  plaintiff  has  charged  in 
OS  dedaiaCion.  If  the  negligenoe  so  charged  be  insufficient  to  give  a  Ti^  of 
etioo,  the  defendant  may  move  in  arrest  of  judgment. 
Pattisov,  J.  '  It  is  agreed  on  all  hands  that  the  defendant  is  not  Kabte, 
nieis  he  hiss  been  guilty  of  gross  negKgetice.  The  difficulty  lies  in  deteriMB- 
hg  what  is  gross  n«gligenoe,  and  whether  that  is  to  be  decided  by  the  jury*  or 
le  Court  If  the  Court  is  to  decide  it,  and  no  evidence  has  been  given 
12531  that  satisfies  the  Court,  t^ere  ouffht  to  have  been  a  nonsuit.  If  Idie 
^  *jaiy  was  to  decide,  I  cannot  feel  a  doubt  that  there  was  some  evidence 
^  thesi.  I  agree  that  the  onus  probandi  was  on  the  plaintiff.  It  appeared, 
hj  the  efidenee  ef  what  the  defendant  had  sidd,  that  the  money  committed  to 
kb  ehiige  was  laid  in  a  box  in  the  tap  room,  which  room  was  open  on  a  Sun- 
iijfthoaffh  the  rest  of  the  premises  were  not  Under  these  circumstances, 
Aeie  can  be  ao  nonsuit ;  for  there  was  a  suffioientcause  to  go  to  the  juTy.r  Whe- 
Iber,  in  the  abstract,  the  question  of  i^ige\ioe  be  for  the  jury  or  the  Court,  I 
^Biak  it  mmecessary,  as'  my  brother  Taunton  says,  to  determine.  The  pre* 
Mt,  at  all  events,  was  a  question  of  fact,  and  therefore  for  the  jury.  The 
E^&enl  question  I  approach  with  much  diffidence.  I  do  not  know  any  thing 
■ottdifimlt,  than  to  say,  inmsxed  questione  of  kw  and  fact,  what  is  for  the 
Coort,  and  what  for  the  jury:  In  the  present  ease,  the  principal  doubt  in  my 
mind  iron  fraa  the  case  of  Shiells  v.  Blackbume,  1  H.  Bl.  158.  The  facts 
b  that  case  were  not  disputed.  It  appeared  that  the  defendant,  being  employ- 
el  (without  reward)  to  send  out  some  dreued  leather,  entered  it  at  the  Custom 
Boaae,  together  with  some  dressed  leather  of  his  own,  as  foroughi  leather,  in. 
^ooaeqaeaee  of  whioh  the  whole  was  seised*  Whether  that  amounted  to  gross 
>«gli^nce,  must  have  been  a  question  for  the  jury.  The  report  does  not  say 
how  thej  were  dbeeted,  nor  whether  the  judge  told  them  that,  in.  his  opinion, 
tt  vu  gron  uealigence.  At  first,  I  conceived  that  nothing  appeared  from  the 
Import,  except  that  the  Court  thought  it  was  not  a  case  of  gross  negligence.  But, 
•2^1  on  looking  into  the  case,  I  find  the  Court  thought  that  the  jury  *had 
fonad  the  fieust  erroneously,  and  sent  the  issue  to  another  jury.  So  that, 
^  the  peaent  case,  the  only  remaining  question  is,  whether  -the  judce  left  the 
^l^J^w  properly.  At  first,  I  understood  that  the  question  left  had  been, 
voetber  the  defendant  had  used  ordinary  and  reasofiable  <^re,  which,  although 
It  majhe  a  useful  criterion  in  determining  the  question  whether  there  has  been 
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gross  nefflieenoe,  is  certainly  not  the  same  question.  Bnt  it  seems  that  his 
lordship  left  it  to  them  to  say,  whether  there  had  been  eross  negligence ;  and 
that  what  he  had  said  respecting  ordinary  care,  was  merely  by  way  of  illoBtra- 
tion.  We  cannot,  therefore,  disturb  the  verdict.  Whether  I  should  hare  found 
the  same  verdict,  is  quite  immaterial. 

Williams,  J.  The  only  question  before  us  is,  whether  the  Judge  should 
have  said  that  the  case  was  not  made  out  on  the  part  of  the  plaintiff,  or  should 
have  lefb  it  to  the  jury?  If  the  judge  be  obliged  to  lay  down  a  rule,  it  is  ex- 
tremely difficult  to  discover  what  that  rule  ouffht  to  be.  Who  can  say  where 
''  gross  negligence"  begins  ?  Can  it  be  other  tnan  a  question  of  &ct  ?  The 
case  was  properly  left  to  the  jury.  The  report  of  Shietls  v.  Blackbnme,  1  H. 
Bl.  158,  does  not  state  how  the  case  was  submitted  to  the  jury.  In  Beeoe  v. 
Bighy,  4  B.  &  Aid.  202,  which  was  an  action  against  an  attorney  for  negli- 
gence, Abbott,  0.  J.  left  it  to  the  jury  to  say,  whether,  under  the  circumstances, 
the  defendant  had  used  reasonable  care  and  diligence :  he  did  not  take  it  from 
their  cognizance,  and  pronounce  his  own  opinion ;  and  the  verdict  was  no^r 
not  disturbed.  In  *Moore  v.  Mourgne,  2  Oowp.  479,  where  the  defen-  ■- 
dant  was  charged  with  negligence  in  insuring  at  a  wrong  office,  Lord  Mansfield 
states  his  own  direction  thus : — "  My  direction  to  the  jury  was  general ;  that  if 
they  thought  there  was  gross  neeligence,  or  the  defendant  had  acted  mal&  fide, 
they  should  find  for  the  plaintiff/'  In  that  case,  again,  we  see  that  the  Judge 
did  not  take  into  his  own  hands,  as  a  question  of  law,  what  was  gross  negligence 
and  what  not;  and  there  the  Court  above  would  not  grant  a  new  trial.  On  the 
facts  which  were  before  the  Judge,  in  the  present  case,  it  would  have  been 
impossible  for  him  to  pronounce  a  rule.  It  is  a  question  of  less  importance, 
whether,  under  the  particular  circumstances,  there  was  any  evidence  to  go  to  a 
jury;  but  I  think  there  was.  Whether  there  was  enough  to  satisfy  their  minds 
properly,  is  another  question :  one  man's  judgment  is  satisfied  with  a  certain 
degree  of  evidence,  another's  mind  with  less ;  but  I  question  if  it  can  be  said 
that  the  manner  in  which  this  money  was  left  in  the  tap  room,  was  not  loose 
custody.    At  all  events,  there  was  evidence  for  a  jury. 

Lord  Denman,  C.  J.  It  appeared  to  me  that  some  desree  of  n^ligenoe  was 
dearly  proved  in  the  first  instance.  I  thought,  and  I  stm  think,  it  impossible 
for  a  judge  to  take  upon  himself  to  say  whether  negligence  is  gross  or  not.  I 
agree  to  all  the  legal  doctrine  in  Shields  v.  Blackbume,  1  H.  Bl.  158,  which 
is,  that  a  bailee  without  reward  is  not  liable  to  an  action  without  proof  of  gross 
negligence.  I  do  not  find  a  word  there  to  the  effect  that  the  judge  is  to  say 
whether,  in  fact,  negligence  is  gross  or  not.  I  certainly  did  not  take  the  view 
which  *the  jury  did  of  this  case,  and  I  pressed,  as  strongly  as  possible  r^ogg 
mv  opinion  upon  them.  Whether,  if  I  had  heard  all  thev  said  to  each  *- 
other,  and  had  possessed  all  their  experience,  I  should  have  changed  my 
opinion,  I  cannot  say ;  but  certainly  the  question  was  for  them. 

Bole  discharged. 


The  KINa  against  GABSIDE  and  MOSLET.     Thursday,  Nov.  20. 

On  the  application  of  the  Attorney-General,  the  Gonrt  of  King's  bench  will,  as  of  conna, 
grant  a  habeas  corpns  to  bring  up  prisoners  conyicted  and  sentenced  to  death  at  the 
assizes,  and  a  certiorari  to  remore  into  this  Court  the  record  of  the  conviction  and 
judgment. 

The  prisoners  were  nnder  sentence  for  murder.  On  their  being  brought  before  the  Coort 
nnder  the  writ  of  habeas  corpus,  and  being  asked  what  they  had  to  saj  why  execotaoa 
should  not  be  awarded  against  them,  one  of  them  pleaded  ore  tenus,  that  the  king,  hy 
proclamation  in  the  Gazette,  had  promised  pardon  to  any  person,  except  the  actnal 
murderer,  who  should  give  information,  whereby  such  murderer  should  be  apprehended 
and  convicted ;  and  that  he,  not  being  the  actual  murderer,  had  given  such  informatioOy 
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•ad  tberebj  entitled  himself  to  the  pardoa :  Held,  on  demnrrer  oretenus  bjthe  attor- 

nej-General,  no  saiBeient  plea. 
The  prifiooen  were  convicted  and  sentenced  at  the  assizes  for  the  county  of  Chester.    The 

Court  awarded  execution  to  be  done  upon  them  bj  the  marshal  of  the  Marshalsea, 

suisted  bj  the  sheriff  of  Surrey. 
The  Goort  refused  to  bear  an  applicaton  from  a  sheriff,  into  whose  custody  the  prisoners 

had  been  remoTed,  praying  that  the  order  to  do  execution  might  not  be  made  upon  him. 

On  a  fonner  day  in  this  tonn  (NoTember  6th),  Sir  John  Campbell  moyed, 
18  Attomey-Gkneraly  for  a  certiorari  (directed  to  the  juatices  of  oyer  and  termi- 
ner and  general  gaol  deliyery  in  and  for  the  county  of  Chester),  to  remove  into 
th]£  Coart,  the  record  of  the  conviction  of  James  Garside  and  Joseph  Mosley, 
at  the  kst  assiies  for  the  county  of  Chester,  and  of  the  judgment  asainst  them 
on  an  indictment  for  the  murder  of  Thomas  Ashton ;  also  for  a  habeas  corpus 
to  the  constable  and  keeper  of  the  gaol  of  Chester  to  bring  up  the  prisoners,  in 
order  that  execution  might  be  awarded  by  the  Court. 

The  Attorney-General,  in  making  the  motion,  said  that  he  considered  himself 
^g^n  entitled  to  the  writs  as  of  *ngbt;  but  from  respect  to  the  Court,  and  for 
-'  his  own  justification  in  the  course  adopted,  he  stated  the  grounds  of  bis 
application,  as  follows : — ^The  prisoners  were  convicted  on  the  6th  of  last  Au- 
gust, before  Parke,  B.,  at  Chester,  and  were  sentenced  to  be  executed  on  the 
following  Friday ;  but  a  question  arose  whether,  since  the  statute  II  G.  4,  and 
1  W.  4,  c.  70,  B8.  13, 14,  15,  the  sheriffa  of  the  city  or  the  sheriff  of  the  county 
were  bound  to  execute  such  sentence  ;(a)  and  both  parties  refusing  to  do  it,  the 
prisoners  have  been  from  time  to  time  respited.  The  last  respite  expires  on 
the  18th  instant.  Indictments  were  preferred  at  the  county  sessions  against 
the  sheriff  of  the  county  and  sheriffs  of  the  city :  the  former  bill  has  been 
thrown  out,  and  the  latter  returned  a  true  bill.  An  ex-officio  information  has 
aince  been  filed  against  the  sheriff  of  the  county,  but  some  time  must  elapse  be- 
fore these  proceedings  can  be  brought  to  a  decision ;  and  a  motion  for  a  man« 
damna  would  be  attended  with  similar  delay,  as  there  are  facts  in  dispute  be« 
tweoD  the  parties.  The  present  application  therefore,  is  made  to  this  Court,  to 
which  it  belongs,  in  the  exercise  of  its  superior  functions,  to  see  the  sentences 
of  oonrts  carried  into  effect,  and  which  will  make  such  order  here  as  the  case 
requires.  It  is  unnecessary  for  that  purpose  to  decide  the  question  in  dispute 
between  the  sheri£b;  this  Court  may  direct  execution  to  be  done  by  the  sheriff 
of  the  county  of  Chester,  bv  those  of  the  city,  by  the  sheriff  of  Middlesex,  or 
by  the  marshal  of  the  King^s  Bench.  Among  the  authorities  upon  this  subject 
^Ago-i  before  the  Revolution,  are  ^Thomas  Middleton'scase,  Poph.  131,  Sir  Wal- 
-'  ter  Raleigh's  case,  Cro.  Jao.  495  (and  see  2  How.  St.  Tr.  33),  R.  C.'s  case 
Cro.  Car.  176,  (referred  to  in  2  Hale's  P.  C.  4,  as  Coxe's  case),  Le  Roy  ».  Cor- 
bet, Okey,  et.  Barkstead,  1  Sid.  72,  The  King  v.  William  Dale,  2  Show.  511^ 
uid  the  precedents  there  cited.  In  2  Hale's  F.  C.  pp.  4,  5,  the  doctrine  as  to 
this  power  of  the  Court  in  capital  cases  is  clearly  laid  down.  Amons  the  pre- 
cedents after  the  Revolution,  are  those  in  the  cases  of  Rex  v.  RatcHffe,  Fost. 
Crown  Case,  40,  (S.  C.  1  Wils.  160),  Rex  v.  Athoe,  1  Stra.  653,  and  Rex  v. 
Royce,  4  Burr.  2073;  6  Burr.  2797.  In  Rex  v.  Taylor,  5  Burr.  2793,  the 
prisoner  was  brought  before  the  Court  on  a  habeas  corpus  to  the  Sheriff  of  Sur- 
rey, and  the  sentence  (burning  in  the  hand)  executed  by  the  marshal.  In  the 
case  of  Earl  Ferrers,  Fost.  Crown  Cases,  139,  this  question  was  put  to  the 
Judges  by  the  House  of  Peers :-»''  Supposing  a  peer  so  indicted  and  convicted'' 
(of  murder  before  the  lords  in  parliament)  <<  ought  by  law  to  receive  such 
judgment  as  aforesud"  (under  25  G.  2,  c.  37,)  <<  and  the  day  appointed  by  the 
jodgment  for  execution  should  lapse  before  such  execution  done,  whether  a  new 
time  may  be  appointed  for  the  execution,  and  by  whom  V*    And  the  answer 

(^  ?or  the  particalan  of  this  dispute,  wbicb  tbe  Attomay-General  here  sbortlj  stated, 
aee  Bex  ».  Antrobus,  tried  13th  Febmaiy,  1836,  post 
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was,  ^  Supposing  the  day-  appointed  by  tbe  jadgmeot  fbr  execution  sboTl^d  Ia|iBe 
before  such  Qxecation  done  (wjiioh,  however,,  the  !air  wil!  not  presume^  we 
are  all  of  opioioo,  that  anew  time  may  be  appointed  for  the  exeention  either 
by  the  High  Court  of  Parliament  before  which  such,  peer  shall  have  bem  a/t- 
tainted,  or  by  th&  Oonrt  of  King^s  Bench,  the  parliament  net  then  ^tting ;  ih» 
record  of  the  aHainder  being  properly  removed  into  that  Court/'  That  a  cer- 
tiorari and  ^habeas  corpus  issue  as  of  course  on  the  application  of  the  r«MQ 
Attorney  Geteral,  appears  sufficiently  ftom  Rer  v,  Thomas,  4  M.  &  S.  ^ 
442,  and  the  authorities  cited  in  note  (S  Burr.  1809,)  to  Rex  v,  Biattams,  1 
East,  dOd. 

(As  to  the  power*  of  the  Court  to  award  execution,  or  to  sentence,  Pattkso5, 
J.  cited  Bex  v.  Rogers  and  others,  8  Burr.  1809,  and  Sir  James  Scarlett,  ami- 
cus curisB  mentioned  Rex  v.  Yandell,  4  T.  R.  521. 

Pxa  CuRiAMj^a)  Writs  granted'. 

On  the  18  th  or  November  the  trwo  prisoners  were  brought  into  court,  in  the 
custody  of  the  constable  and  keeper  of  the  gaol  of  Chester. 

Sir  John  Campbell,  Attomey-Oeneral  (with  whom  was  Wightman,)  hiformed 
the  Court  that  the  constable*  and  keeper  of  the  gaol  of  Chester  had  made,  his 
return  to  the  habeas  corpus.  On  the  Attomeyi-General*^  motion,  the  retorn 
was  then  read,  setting  forth  the  original  commitment,  and  its  cause ;  the  trial> 
conviction,  and' sentence,  and  the  several  respites,  by  letters  from  the  Secretary 
of  State.  The  Attorney-General  also  informed  the  Coort^  that  the  indictment 
and  record  of  conviction  had  been  returned  under  the  certiorari,  and,  they  also 
were  read^  upon  his  motion.  (6^  The  Attorney-Gkneral  then  moved  that  the 
prisoners  should  be  asked  if  tney  had  any  thins,  to  say  why  execution  should 
not  he  awarded.  The  prisoners  having  been  called  upon  accordingly,  and  ris- 
ing in  their  places, 

*Dnnn,  for  the  prisoner  Gkrside,  asked  for  three  days  to  answer,  and  rM^-Q 
ciled,  as  a  precedent,  Itex  v.  Ratcliffe,  Post.  Crown  Cases,  40,  S.  C  1  ^  ^*^ 
Wils.  150. 

Sir  John  GampbeU,  Attorney-General,  contri.  Nothing  is  alleged  to  ahew 
any  possibility  that  time  may  be  of  use  to  the  parties.  In  Rex  v,  Eatdifie, 
Fost.  Crown  Cases,  41>,  S.  C.  1  Wils.  150,  thirty  years  had  elapsed  since  the 
conviction,  and  the  identity  was  disputed.  Here  the  prisoners  have  acknow- 
ledged their  identity  by  rising  when  they  were  called  upon  by  name.  In  Rex 
th  Rogers  and  others,  8  Burr.  1S09,  time  was  prayed  on  behalf  of  one  of  the 
defendants,  but  reftised  on  the  ground,  that  no  pretence  was  stated  for  it,  and 
that  it  could  be  of  no  service  to  the  prisoner  so  applying;  and  the  case  wa9 
distinguished  from  that  of  Mr.  Ratcliffe,  where  it  might  have  been  a  doubt 
whether  the  prisoner  woul^d  plead  non-identity  or  the  act  of  grace. 

Dunn,  being' then  asked  by  the  Court  if  he  had  any  ground  to  assign  fdr  the 
d^lay,  stated  that  he  had  not  vet  had  an  opportunity  of  communicating  with 
the  prisoner,  and  had  but  just  heard  the  retums^  to  the  habeas  corpus  and  oerti- 
orari ;  that  in  Rex  v.  Ratcliflfe,  Fost.  Crown  Cases,  40,  S.  Q.  1  Wils.  15a,  the 
Court  granted  a  delay  without  knowing  what^  course  the  prisoner  intended  to 
take,  or  whether  he  would  plead  either  the  non-idientity  or  the  act  of  grace,  no 
ground  at  all  being  stated ;  and  that  the  act  of  the  prisoners  just  referred  to 
by  the  Attomey-Oeneral,  could  not  reasonably  be  construed  ikito  an  acknowledg- 
ment of  identity.  The  Jtidge8(c)  oonfbrred  fftr  a  short  time  out  of  Court,  and 
upon  their  return, 

*Lord  Denm AN,  C.  J.  said :  No  groimd  has  been  sugg^ted  fbr  doubt-  p4»»i 
ing  whether  these  are  the  parties  convicted,  or  whether  execution  may  L 
legally  be  carried  into  effect.    But  the  proceedings  which  it  is  now  soo^fat  to 

(d\  Lord  DenmaDi  0.  J.,  Tannton,  Patteson,  and  Williams,  Js. 

\b)  There  was  an  IndorMiB^nt  on  the  record,  for  wbloh  see  p.  1T4,  poet. 

(e)  Lord  Denman,  0.  J.,  Taunton,  Fat^BSon,  and  WUUaaM^  A. 
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eofoioe  Beiflg  so  severe  ia  ite  coiMeq«»vee,  nad  the  Court  kiirhg^  oiify  homt,  for 
the  irat  time  heard  Ihe  i«cord  aiMt  return  read,  and  iSbe  prisoner  Oarside^s 
oouBsel  hwnng  had  no  oppertuttity  to  hear  fhem  before,  we  think,  in  the  exer- 
cise of  the  dtsereHton  Tested  in  as,  with  a  wish  to  act  favoarably  towards  per- 
sons in  the  situation  of  the  prisoirars,  that  we  shall  do  best  in  abiding  by  the 
preoedeot  set  im  Mr.  Batehffe's  eafle,  Fost.  Crown  Gases,  40,  8.  C.  1  Wib. 
150,  rathet  fhaa  thali  ftimished  by  Rex  e.  Sogers,  S  Barr.  Id0&.  I  think 
this  the  safest  side,  tiioajeh  I  see  no  reason  to  doubt  that  execution  will  be 
awarded  and  no  grooad  of  hope  for  the  prisoners.  In  Rex  v.  Bogets,  8  Burr. 
1S09,  fi»  ground  bring  shewn  for  delffjr^  the  Court,  itt  the  exenoise  of  its  disciV' 
tloUi  proeeeded  wHh  the  case  and  vmrded  execfution.    In  Rex  t.  RstcHfi^, 


Fesi.  Crown  Gases,  40,  8.  C.  1  WSsi  150-,  eouxrsel  (according  to  the  report  in 
Foster)  prayed  for  a-  few  days'  time,  that  they  mfgnt  have  an  opportunity  of 
knowing  from  the  prisoner  himself  the  truth  and  merits  of  his  case,  which  waar 
granted.  We  Ihxok  it  right  to  fbllow  the  kltcr  course.  We  therefore  otder 
that  the  prisoners' be  committed  to  the  gaol  of  Kewgate,  and  that  they  may  be 
\mm^  to  thi9  bar*  again*  on  Thursday  moming,  Novembei  20th,  by  the  keeper 
of  Mwgate.((i)  The  application  for  timer  has  beeti  macfe  act  tie  one  prisoner 
only,  but  the  order  will  be  the  same  as  to  both. 

iMjo-]       *I>^i^  prayed  that  the  Judge's*  nete^s  of  the  trial  might  be:  'm  CouM 
-*  when  ^»  prisoners  came  up  again. 
Lord  Dbrican,  G.  J.    It  is  quite  clear  that  that  applicstton  cannot'  be 


On  this  day  the  priisoters  were  aetin  brought  into  eottr^(&)'and  the  Attor*^ 
uey^General  moved,  as  befere,  thait  they  sfaoulcf  be  asked  what  they  had  to*  say 
why  the  Court  should  not  proceed  to'  award  execution  against  them  upon  iMt 
attainder.  I>nnn  mcfred  that  the  return  to  the  habeas  corpus,  and  the  re^oord 
of  oonmtion  should  be  siowiy  read'  ^yeaty  and  they  were  read'  aoeordingiy. 

2>iMm,  for  tibt  prisoner  Garside;  The  prisoner  desires  to  plead  ore  tenuis 
(whieh  he  may  do,  Thomas  Dean's  ease*,  I  Leach's  Grown  Cases,  p.  476j  4th 
ed.)  thai  ite  Court  ought  not  to  awttd  execution,  because  he  is  entitled  to  par- 
don by  the  king's  prochmatiotf.  ^rdf  DsRKair,  C.  J.  The  prisouer  miiy 
now  plead  it.]  Tl!^  prisoner,  then^  pleads.  That,  By  prociamation  in  the  Gn- 
lette  of  January  0th  1831  (the  prisoders  not  being  then  hL  custody,)  after  stat^ 
ing  a  representation  made  to  the  king,  9lr:  Thomas  Ashton  <it  Wemeth,  near' 
Stoekyort,  had,  on  Ifon^y  the  9d  of  thuaary,  been'  killbd  by  A  pistol  shot^ 
fired  by  some  evil-dfaposed  person  uuknowti,  his  Majesty;  fbr  the  better  apprei' 
hendii^  and  bringing  to  justice  the  persons  concerned  in  the  felony  befere-men^ 
lioiied,  was  plea^d  to  promise  his  most  gracious  pardon  1»  any  of  tiiem  ex- 
cept the  person  who  actually  fired  the  shot,  who  should  d&scovsr  his  accomplice 
"^731  ^  Aooomplieee  *ehereitt,  so*  that  be,  she  or  they  xiright  be- apprehended 
^  and  cenricted  thereof:  that  he,  OarmdCj  being  one  of  the  persons  con*' 
oemed  in  the  said  felony,  but  not  the  person  who  actuidly  fired  the  rtiot,  <^d,  on 
Acj  befbre  any  infomiation  had'  been  given  by  any  other  person,  touching  the 
penmia  ooaoemed  m  the  said'  felony,  discover  his  akscompliceS  thereiu ;  and 
that)  in  consequence  of  sueh  discovery,  Joseph  Moi^ey  was  appehended'  fer  the 
said  felony,  and  was  convicted  thereof  ^  that  the  Mr.  Ashton,  mentioned  in  the 
proelamation,  was  the  same  person  of  whose  muider  Moselev  wftS'  so  coa^^ 
▼ieted ;  and  that  by  reason  of  the  premises,  Garside  was*  of  l^fgal-  right  entitled 
to  pardon.  If  any  question*  can  be  raised  whether  or  not  a  proclamation  like 
this  ia  equivakntt  to-  an  act^  pardon,,  the  Cburt  wiir  determmer  it  equitlably  hi 

(«)  The  cemflBritaiiflt  WMP,  to  his  If^es^  gM,  Jle.,  tobe"  by  the  keeper,  fte.,  kept  ia 
tafe  eaatody  <<mitil  thtj  BhaU<  be  se^eially  froa  tiieaae  dieefaaiged  hy  doe  coanv  of 
Uw  f  and  that  th«.k«efiar,  ^.,  or  hk  deputy^  do^  bribg.the  gatdpnaoaen  tO'  the  bar  of 
the  aaid  Coart  hereon,  ^  The  respitfl  ezDiiing,  on  the  ISth .  of  MoT6mber„  a  ferther  res^ 
|ate  vas  mntedl 

(&y  Befete  Lard  DenBBum,  (51 X,  Tkoatbu,  Patteaotf,  aad  WUHuAsf- Jf. 


140         Rex  v.  Gabside  and  Moslet.    M.  T.  1834.        [273 

favonr  of  the  prisoner.  Lord  Mansfield,  in  Bex  v.  Rudd,  1  Cowp.  334,  says 
"  There  are  three  ways  in  kw  and  practice,  which  give  accomplices  a  right  to 
a  pardon  -"  and  the  third  case  he  states  of  such  right  is,  that  of  "  persons  to 
whom  the  king  has,  by  special  proclamation  in  the  Gku^tte  or  otherwise,  pro- 
mised his  pardon/^     That  is  the  case  of  Oarside. 

Sir  John  CampbeUy  Attomey-Qeneral,  demurred  to  the  plea,  ore  tonus.  The 
matter  pleaded  goes  to  shew,  that  Oarside  ought  not  to  have  been  prosecuted. 
But  a  promise  of  pardon  could  not  have  been  pleaded,  even  in  bar  of  the  indict- 
ment. And,  as  to  an  actual  pardon,  Blackstone,  4  Comm.  c.  31,  after  stating 
that  a  pardon  must  be  under  the  great  seal^before  stat.  6  G.  4,  c.  25,  s.  1, 
and  7  &  8  G.  4,  c.  28,  s.  13,)  sajs,  p.  401,  ''  We  may  observe,  that  a  pardon  by 
act  of  parliament  is  more  beneficial  that  by  the  King's  charter ;  for  a  man  is 
not  *^bound  to  plead  it,  but  the  Court  must  ex  officio  take  notice  of  it ;  pwrA 
neither  can  he  lose  the  benefit  of  it  by  his  own  lachei  or  negligence,  as  ^ 
'  he  may  of  the  king's  charter  of  pardon.  The  king's  charter  of  pardon  must 
be  specially  pleaded,  and  that  at  a  proper  time  :  for  if  a  man  is  indicted,  and 
has  a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his  trial  by 
pleading  the  general  issue,  he  has  waived  the  benefit  of  such  pardon.  But, 
if  a  man  avails  himself  thereof  as  soon  as  by  course  of  law  he  may,  a  pardon  may 
either  be  pleaded  upon  arraignment,  or  in  arrest  of  judgment,  or  in  the  present 
stage  of  proceedings,  in  bar  of  execution."  The  present  plea,  therefore,  if  it 
could  ever  have  been  available,  is  too  late.  Besides,  it  was  a  question  left  to 
the  jury,  whether  or  not  G^rside  was  the  party  who  fired  the  shot,  and  their 
finding,  indorsed  on  the  record,  is,  ''The  jurors  say,  both  guilty;  the  blow 
inflicted  by  James  CUrside.''  Had  this  been  otherwise,  the  case  would  hare 
been  one  for  the  mercy  of  the  crown,  but  nothing  more. 

Dunn^  in  support  of  the  plea.  The  pardon  could  not  have  been  pleaded  at 
the  trial,  because,  at  the  time  of  pleading,  the  condition  had  not  been  fulfilled 
by  the  conviction  of  Mosley.  The  indorsement  referred  to  is  not  part  of  the 
record  ]  the  matter  specially  found  was  no  part  of  the  issue  upon  the  indictment. 
It  would  be  of  very  mischievous  consequence  to  hold  that  the  king's  promise  of 
pardon  was  not  equivalent  to  a  pardon.  In  the  case  of  Thurtell  and  others, 
tried  for  murder  in  1824,  one  of  the  defendants,  who,  upon  inducements  held 
out  by  magistrates,  had  given  information  leading  to  a  £scovery  of  the  body, 
applied  to  the  Court,  be&re  his  arraignment,  to  have  his  trial  put  off,  that  he 
might  petition  for  a  pardon ;  that  application  was  refused ;  *but,  after  r^cAyc 
his  conviction,  time  was  given  him  to  lay  the  case  before  the  secretary  ^ 
of  state,  and  a  conditional  pardon  was  granted. 

Mosley  being  asked  whether  he  had  any  thing  to  say  why  execution  should 
not  be  awarded,  merely  said  that  he  was  not  guilty. 

Lord  Denman,  C.  J.,  after  shortly  recapitulating  the  proceedings  which  had 
taken  place  before  the  Court,  continued  as  follows : — ^The  counsel  for  the  pri- 
soner Garside  has  contended  that,  by  the  terms  of  the  proclamation  which  has 
been  referred  to,  he  has  a  legal  right  to  the  benefits  of  a  pardon,  and  a  passage 
has  been  cited  in  support  of  this  proposition,  from  a  judgment  of  Lord  Mansfield 
in  Bex  v.  Budd,  1  Cowp.  334.  But  it  is  clear  that,  in  that  part  of  his  judg- 
ment, Lord  Mansfield  does  not  speak  of  leeal  rights  in  the  strict  sense ;  of  such 
rights  as  would  constitute  a  defence  to  an  indictment,  or  an  answer  to  the  ques- 
tion why  execution  should  not  be  awarded;  for,  after  enumerating  the  <<  three 
ways  in  law  and  practice,  which  give  accomplices  a  right  to  a  pardon,''  he  adds, 
« and  in  all  these  cases  the  Court  will  bail  them,  in  order  to  give  them  an 
opportunity  of  applying  for  a  pardon."  The, application  to  the  Court,  therefore, 
in  that  case  is  only  that  the  party  may  be  bailed,  for  the  purpose  of  investing 
himself  with  a  legal  right  which  he  did  not  before  possess.  In  the  case  of 
Thurtell  and  others,  which  has  been  referred  to,  the  learned  Judge  delayed  the 
execution  in  order  that  an  application  might  be  made  to  the  secretary  of  state ; 
but  that  was  not  givmg  effect  to  a  legal  right :  the  Judge  only  exercised  a 
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discretionary  aathority  ;  and,  acting  with  that  extreme  caution  which  I  hope 
^761  ^^^  always  prevail  in  *sach  cases,  allowed  time  for  the  Crown,  if  it  so 
-*  thought  fit,  to  give  effect  to  any  contract  that  might  have  heen  entered 
into  with  the  prisoner.  I  need  not  now  go  into  the  particular  circumstances  of 
this  case ;  they  may  he  properly  looked  into  hy  the  secretary  of  state  when  he 
has  to  consider  whether  or  not  he  shall  recommend  a  pardon,  hut  they  cannot 
affect  the  decision  of  this  Court :  they  can  only  weigh  so  far,  that  we  shall  be 
careful  not  to  prevent,  by  too  great  expedition,  the  enforcing  of  any  representa- 
tion that  may  be  made  elsewhere  upon  the  grounds  which  have  been  here  stated. 
We  are  not  to  presume  that  any  promise  made  by  the  King  even  to  the 
meanest  and  most  criminal  of  his  sul^ects  will  not  be  sacredly  observed.  There 
has,  indeed,  been  sufficient  opportunity  already  for  an  application  of  this  kind, 
if  grounds  existed  for  it;  but  still,  in  the  award  of  ^ecution  we  are  about  to 
make,  we  will  give  such  time,  that  if  the  prisoner  Garside  has  brought  himself 
vithin  the  promise  upon  which  he  relies,  he  may  be  enabled  to  benefit  by  it. 
I  state  this,  however,  without  meaning  to  convey  any  hope.  The  other  prisoner 
has  said  nothing  but  that  he  is  not  guilty.  The  Court,  therefore,  has  only  to 
proceed  in  the  execution  of  its  duty  according  to  the  course  which  ha^  always 
prevailed. 

The  prisoner  being  again  asked  what  they  had  to  say,  why  the  Court  should 
sot  award  execution  against  them  upon  their  attainder,  answered  nothing. 

M.  Z>.  Hillf  then  prayed,  on  behalf  of  the  sheriff  of  Middlesex,  that  the 
avard  of  execution  might  not  be  directed  to  him.  [Lord  Denman,  C.  J.  We 
think  we  ought  not  to  hear  you.  We  have  power  to  order  execution  where  we 
^nTYi  think  proper,  and  the  sheriff  is  not  a  *party  before  us.]  The  Court  has 
^  transferred  the  prisoners  to  the  custody  of  the  keeper  of  Newgate,  the 
minister  of  the  sheriff,  and  has  directed  him  to  bring  them  up  to-day ;  that 
brings  the  sheriff  before  the  Court.  It  has  been  found  convenient  that  prisoners, 
onder  circumstances  like  the  present,  should  be  lodged  in  Newgate,  but  that 
convenience  may  be  obstructed  in  future,  if  the  conseouence  is  that,  by  the 
aoeident  of  its  being  afforded,  the  duty  of  superintending  the  execution  is  thrown 
opon  the  sheriff.  There  are  authorities  to  shew  that  the  power  of  the  Court 
has  not  been  so  exercised  before,  as  to  throw  it  upon  the  sheriff  to  perform  this 
duty  under  similar  circumstances. 

Lord  Denbian,  C.  J.  The  reasons  of  expediency  referred  to  may  be  fit  to 
be  weighed  among  others,  but  we  think  we  are  not  competent  to  hear  any  argu- 
ment on  this  subject. 
Taunton,  Patteson,  and  Williams,  Js.,  concurred, 
Taunton,  J.,  then  addressed  the  prisoners  to  the  following  effect: — ^You 
were  indicted  and  tried  at  the  Chester  assizes  for  the  murder  of  Thomas  Ash- 
ton,  and  upon  your  trial  convicted.  Sentence  was  then  pronounced  upon  you, 
and  remains  to  be  carried  into  effect,  difficulties  in  form  havine  intervened  which 
have  delayed  its  execution.  You  have  been  brought  here  by  writ  of  habeas 
corpus,  and  are  now,  not  to  receive  sentence,  for  that  has  already  been  passed, 
bat  to  hear  the  order  of  this  court.  That  order  is,  that  execution  be  done  upon 
you,  James  Grarside,  and  you,  Joseph  Mosley,  on  Tuesday  next,  pursuant  to  the 
^•jo-i  sentence  pronounced  upon  you  as  it  appears  by  the  record,  and  according 
J  to  *due  form  of  law;  and  the  court  orders  that  you  be  committed  to  the 
custody  of  the  marshal  of  the  Marshalsea  for  the  purpose  aforesaid,  and  that  he 
do  execution  upon  you  in  pursuance  of  the  judgment  pronounced  against  you, 
according  to  law,  and  that  the  sheriff  of  the  county  of  Surrey  assist  the  marshal 
in  doing  the  said  execution. 

The  prisoners  were  executed  at  Horsemonger  Lane  gaol,  Surrey,  on 
the  following  Tuesday. 
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BCnVMAN  offairtBt  TAYLOR  and  Odiers.    JVu2ay,  Nov.  21. 

Declaration  in  corenant  stated  that,  bj  indenture,  after  reciting  that  pltuntiff  had  indented 
certain  improremente  in  tlie  constmction  of  icoms,  and  obtained  letters-patent  forsoch 
inTeotion,  and  that  he  bad  agveed  with  defendant!  to  let  them  nie  the  said  invieBtioa 
for  a  certain  part  «f  the  term  fraaied  hj  the  letlers^p#tent,  ia  conwderation  of  certain 
CDTeoants,  Ac.,  plaintiff  covenanted  to  permit  defendants  to  use  and  hare  the  besffit  of 
snch  invention  and  patent,  and  defendants,  in  consideration  of  the  grant,  &€.,  cove- 
nanted to  perform  the  agreement  on  their  part  Breach,  non-performance.  Pleas,  after 
setting  out  the  patent,  that  the  snppoaed  invention  therein,  and  in  the  declaration  men- 
tioned, was  not  nor  is  a  new  invention ;  and  the  plaintiflf  was  not  the  first  or  true  in- 
ventor of  the  lii4)fOvemeots  in  the  said  iAdentnre  and  letten«patent  mentioned : 

0eld,  on  general  demwrrer,  that,  if  the  pleas  amounted  to  a  denial  of  the  plaintiff  having 
invented  the  improvements,  in  the  sense  in  which  the  deed  alleged  him  to  hare  done 
so,  the  defendants  were  estopped  bj  their  recital  in  the  deed  from  contradicting  that 
fact.  And,  that,  if  the  pleas  did  not  amonnt  to  snch  denial,  but  were  intended  merely 
to  allege  that  the  plaintiff  was  not  tlvs  sole  inventor,  or  Chat  the  Invention  had  taken 
place  long  before  the  ptAent  was  gvanted,  snch  plea«  were  no  ajuwer  to  the  acticMS. 

There  ma/  be  aa  estoppel  bj  matter  of  recital. 

Covenant.  The  declaration  stated,  that  by  indenture  of  the  10th  of  May, 
1824,  after  recitiiig  that  the  plaintiff  had  tn^nented  certain  ixaproYemeiitB  in  the 
Gonstroction  of  loomB  for  weavixig,  commonly  termed  <<  power  looms,"  and  had 
obtained  his  majeatVa  lettera-pateni  oontaining  a  grant  to  the  plaintLff,  his 
t^cntan,  &c.,  for  the  sole  use,  benefit;,  and  advantage  of  ike  aaia  inyention, 
with  full  power  to  vend  the  same  for  a  eertain  term  of  years,  and  thai  the 
plaintiff  had,  by  an  instnunent  in  writing  under  his  hand  and  seal,  described 
and  ascertaioed  the  nature  of  the  said  inyention,  and  the  majaner  of  perform- 
ance, and  had  caused  3uch  instrument  to  be  enrolled  a^jreeably  to  the  terms 
and  oonditions  of  the  said  letters-patent;  and  that  the  pLuniaff  had  screed  wiUi 
the  defendants  to  ''^nmt  them  to  use  the  said  invention  in  manofio-  r^oTO 
turing  woollen  and  worsted  for  auch  a  quantity  of  the  said  looms  as  the  ^ 
defendants  should  order  or  sive  directions  for  the  making  of  within  three  years 
from  the  date  of  the  said  inaenture,  not  exceeding  500  in  the  whole,  for  eo  long 
of  the  said  term  granted  by  the  said  letters-|mtent  ae  was  then  unexpired,  auf 
jeot  to  the  regulations  ana  in  manner  thereinafter  contained,  in  consideration 
4xf  the  sum  of  2/.  2«.  as  a  premium  to  be  paid  for  each  loom,  exclusive  of  the 
price  of  such  loom,  at  or  beiore  the  delivery  of  the  same,  and  upon  oertain  other 
terms  which  the  declaration  stated,  the  plaintiff,  for  and  in  consideration  of  the 
said  sum  of  21.  2s, f  &o.,  and  of  the  covenants  sod  8jp;reements  in  the  said  inden- 
ture contained  on  the  part  of  the  defendants,  did,  for  himself,  his  heirs,  execu- 
^rs,  &c.,  covenant^  promise,  and  agree  to  and  with  the  defendants,  their  execu- 
tors, &c.f  that  the  plaintiff,  his  heirs,  &c.,  should  and  would  permit  and  suffer 
the  defendants  to  use  and  have  i^e  benefit  and  advantage  of  the  said  invention, 
and  the  said  letters-intent  for  so  many  of  the  said  power  looms,  &c.,  (stating 
covenants  by  the  plaintiff  in  pursuance  of  the  above  apeement:)  and  for  and 
in  consideration  of  the  grant  and  permission  in  the  said  indenture  so  given,  &c., 
the  defendants  did  thereby  for  themselves  jointly  and  sevendlv,  ana  for  their 
joint  and  several  heirs,  executors,  i/o.^  covenant,  promise,  and  agree,  to  and 
with  the  plaintiff,  his  executors,  &c.,  to  pay  the  plaintiff,  his  executors,  &c.,  the 
mud  sum  of  21, 2s.  over  and  above  the  price  of  the  said  looms,  and  also  a  certain 
yearly  payment  for  the  same,  &o.,  as  by  the  said  indenture,  &c.  Averment, 
that,  although  the  term  for  and  during  which  the  sole  use  and  benefit  r^^ 
of  the  said  invention,  with  power  *to  vend  the  same,  was  granted  to  the  ^ 
plaintiff  by  the  said  letters-patent,  is  not  yet  expired,  and  although,  &c.,  (the 
declaration  then  averred  that  the  defendants  had  availed  themselves  of  the  mnt 
and  permission  covenanted  for  as  above  stated,  and  that  the  payments  stipiSmted 
to  be  made  by  them  had  not  ceased  to  accrue,)  and  although  the  said  plaintiff 
hath  fulfilled  all  the  covenants  and  agreements  in  the  said  indenture  mentioDed 
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&  his  paM  «6  be  perfonMHl;  yet,  &Bw    Breaoh)  lion-piayinent  6f  tke  2/.  2s.,  &«., 
id  D0«-fiiIfikDeii4  of  other  covenentB. 

Pleas:  Firsiy  Tkat  the  letteans^tent  in  the  raid  declaration  and  indenture 
KBlaeaed  wei<e  aad  are  aa  foliows.  The  leiiters-patent  were  then  set  out,  begin- 
iag  with  the  followikkg  recital:*— '"^^  Whereas  Robert  Bnwmaii,  of,  ^.,  hath  by 
is  petickMt  hombly  vepreaented  nato  us  that  he  haih  invented  improvements  in 
ke  eonaftrMtaon  4^  leoms  for  weaving  varionia  sorts  of  olethe^  which  looms  may 
s  set  ha  motion  by  any  adeqnate  {)ower;  that  he  is  the  first  and  true  inventor 
bereof ;  and  that  the  same  nave  never  been  practised  b;^  tiny  dther  person  ol: 
enoos  whonuoever  te  hia  knowledge  or  belief:  the  petitioner,  therefore,  most 
ombly  prayed,  Ac. }  and  we  being  willing^'"  &o.  Then  fellowed  the  grant  t^f 
le  patent,  to  which  were  added  these  provisoes,  among  others,  all  of  which  were  scft 
■t  m  the  plea:-— '^Provided  always,  and  these  our  letters-patent  are  ^tid  shall 
e  apon  this  eonditkm,  thaft  if  lit  any  time  during  the  aaid  term  hereby  granted, 
;  shall  be  made  appear  to  us,  our  heiiB,  &o.,  th»t  this  our  grant  k  contrary  to 
nr,  or  prejudicial  or  inconvenient  to  oar  subjects  in  general,  or  that  the  said 
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iaveation  is  not  a  new  invention  as  to  the  public  use  and  exercise  thereof 
in  that  said  part  of  our  United  Kingdom,  &c.,  (England,  "^Wales,  and 
terviek-opoB-Tweed,)  or  not  invented  and  found  out  by  the  said  Robert  Bow- 
lan  as  aforaaid,  then  upon  significadon  or  declaration  thereof,  to  be  rafade  by 
IS,  oar  heixs,  Ae.,  these  our  letters-patent  shall  forthwith  eease,  determine,  atfd 
«  utterly  void,"  Ac.  There  was  also  a  proviso  avoiding  the  patent  if  the  said 
Mwtt  Bowman  should  not  particularly  describe  and  ascertain  the  nature  of  his 
iirention,  and  in  what  manner  the  same  was  performed,  by  writing  under  his 
and  and  seal,  and  eaose  the  same  to  be  earoUod  in  chancery  within  sik  calen^ 
kr  months  next  after  the  date  of  the  patent.  The  plea  then  laverred  '*  that  the 
lid  supposed  invention  in  the  said  declaration  and  letters-patent  menftioned  was 
lot,  nor  ia,  a  new  invention."  Secondly,  the  defendants  pleAded,  <<that  the 
aid  plaintiff  was  not^  nor  i%  the  first  cv  true  inventor  of  the  said  improvements 
n  the  conatmotion  of  looms  mentioned  in  the  said  indenture  and  in  the  said 
lettefs^wtcnt  above  set  forth."  Thirdly,  they  pleaded  that  the  plaintiff  did 
not  withiB  aix  oalen^  months,  &e.,  or  at  any  time,  cause  an  instrument  in 
vritiag,  particukriy  describing  and  ascertaining  the  nature  of  his  said  invention 
in  the  nid  letters-patent  and  indenture  mentioned,  and  in  what  manner  the 
ame  was  performed,  to  be  enrolled  in  chancery  as  required  by  the  letters- 
aatent;  whereby  the  said  letters-patent  becanoe,  and  were  at  the  time  of  the 
naking  of  the  indentmre  void  and  determined. 

The  plaintiff  demurred  generally  to  each  of  these  pleas,  and  the  defendants 
ohwd  in  demurrer.     There  were  also  issues  in  fact. 

Towdifuonf  in  support  of  the  demurrers.  The  defendant  is  estopped  from 
noA-i  alleging  the  matter  stated  in  *the  pleas.  He  has  admitted  by  the  recital 
-'  of  hia  own  indenture,  as  stated  in  the  declaration,  that  the  plaintiff  in- 
rented  the  improvements  for  which  the  letters-patent  were  granted.  He  can- 
not then  deny,  as  he  attempts  to  do  by  his  first  and  second  pleas,  that  the  in- 
vention was  new,  or  that  the  plaintiff  was  the  first  inventor.  The  recital, 
takiag  the  word  '*  invented"  in  the  popular  acceptation,  is  direetly  contradic- 
tory to  the  pleas,  and  means  that  he  was  the  first  inventor  oi  a  new  invention. 
The  parties  executing  the  indenture  must,  from  the  nature  of  the  transaction, 
bave  anderstood  the  word  "  invented"  in  that  sense.  It  is  evidently  so  used  in 
the  recital  of  the  patent,  as  set  out  in  the  first  plea  ^  for  that  recital  would 
otherwise  be  inconsistent  with  one  of  the  provisoesw  And  if  the  sense  now 
assigned  by  the  plaintiff  is  that  in  which  the  parties  to  the  indenture  meant  to  use 
it,  me  estoppel  is  completely  raised.  On  the  matter  of  the  third  plea,  no  dottbt 
can  arise  as  to  the  recital  in  the  indenture ;  for  the  words  of  the  recital  and  plea 
aic  expressly  contradictory  to  each  other.  Here  then  is  an  estoppel  of  the  second 
elaai  of  the  three  enumerated  in  Go.  Litt.  852  a.,  viz.,  '<  By  matter  in  writing,  as 
by  deed  indented;"  instances  of  which  are  given  in  Com.  Dig.  Estoppel  (A  2.) 
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Nor  can  it  be  sidd  here  that  the  redtal  is  of  a  generality,  in  which  case  the 
matter  may  be  pleaded  to,  though  not  where  the  recital  is  specific,  as  is  ex- 
plained in  Com.  Dig.  Estoppel  (A.  2),  and  in  the  notes  to  Rainsford  v.  Smith, 
Dyer,  196,  a.  Hayne  v.  Maltby,  3  T.  R.  438,  which  will  be  relied  upon  on 
the  other  side,  is  a  case  which  perhaps  would  be  differently  determined  if  recon- 
sidered now,  when  *the  principles  of  law  on  this  subject  have  been  more '  r^go 
clearly  defined.  At  all  events,  it  is  distinguishable  from  the  present  ■- 
case.  There  the  articles  of  agreement  did  not  recite  that  the  invention  was 
original,  but  merely  that  the  plaintiffs  were  the  assignees  of  the  patent ;  the 
case  was  argued  on  this  ground  for  the  defendant,  and  it  was  admitted  that  be 
might  be  estopped  from  denying  what  the  deed  did  recite,  viz.,  that  the  plain- 
tiffs were  in  possession  of  a  patent.  On  the  other  side,  the  case  was  compared 
to  that  of  a  tenant  pleading  nil  habuit  in  tenementis.  The  Judges  took  dif- 
ferent views  of  the  subject;  the  judgments  of  Lord  Kenyon  and  Ashhurst,  J. 
proceeded  chiefly  on  the  assumption  of  fraud,  which  was  not  borne  out  by  the 
statements  on  the  record.  Buller,  J.  referred  th^  case  wholly  to  the  true  prin- 
ciple, that  of  eviction,  but  applied  it  erroneously.  Ue  says, ''  I  think  that  the 
case  of  landlord  and  tenant  is  not  unlike  this;  for  the  fi&cts  in  this  case  disclosed 
by  the  pleas  are  equivalent  to  an  eviction  of  the  tenant.  As  long  as  the  tenant 
holds  under  the  lease,  he  is  estopped  from  denying  his  landlord's  title ;  but 
when  he  is  evicted,  he  has  a  right  to  show  that  he  does  not  enjoy  that  which 
was  the  consideration  for  his  covenant  to  pay  the  rent."  But,  supposing  that 
the  plaintiff  in  that,  or  in  the  present  case,  had  not  been  the  original  au^or  of 
the  invention,  the  defendant  might  nevertheless  have  continued  in  the  full  use 
and  enjoyment  of  the  privilege  conveyed  to  him.  To  make  the  case  equivalent 
to  an  eviction,  it  should  have  been  shewn  that  the  patent  was  repealed,  or 
openly  infringed.  In  the  absence  of  such  facts,  the  allegations  of  the  defend- 
ant amounted  to  nothing  more  than  a  plea  by  a  tenant  of  nil  habuit  in  tene- 
mentis. That  defence,  coupled  with  the  fact  of  eviction,  is  good,  though  not  so 
^without  it.  Oibbs,  0.  J.  says,  in  Taylor  v,  Zamira,  6  Taunt.  527,  r^noi 
^<  In  every  plea  of  eviction  there  is  an  averment  that  the  lessor  had  not  ^ 
a  perfect  title  when  he  demised,  but  that  fact  alone  would  not  suffice;  to  con- 
stitute a  plea,  to  it  must  be  added  the  fact,  that  the  lessee  was  in  oonsequenoe 
evicted ;  the  whole  is  a  defence :"  and  the  passage  containing  these  words  is 
cited  and  relied  upon  by  Parke,  J.  in  Pope  v.  Biggs,  9  B.  &  C.  256.  The  nut- 
ter here  pleaded  amounts  merely  to  an  allegation  that  the  plaintiff  had  not 
power  to  give  the  license ;  there  is  no  allegation  of  fraud,  or  want  of  enjoyment 
or  eviction  either  by  recal  or  by  open  invasion  of  the  patent.  It  is  a  common 
stipulation  in  contracts  of  this  kind,  that  if  the  licensee  be  disturbed  in  the  vse 
of  the  patent,  and  the  patentee,  upon  notice  of  such  disturbance,  omit  to  take 
legal  measures  against  the  wrong-doer,  payment  of  the  rent  shall  cease.  The 
defendant  here  might  have  protected  himself  by  such  a  clause  if  he  had  thought 
proper. 

WightmaUf  contr&.  As  to  the  general  doctrine  of  estoppel,  it  is  not  to  be 
collected  with  any  certainty  from  the  old  cases  that  mere  matter  of  recital  doefe 
estop ;  for,  in  those  cases  (the  pleadings  of  which  are  not  fully  stated,)  that 
which  is  said  to  be  recital  is  so  mixed  up  with  the  operative  parts  of  the  deed, 
that  the  estoppel  may  perhaps  be  referable  to  those  parts  rather  than  to  the 
matter  of  recital.  Estoppels  are  so  called,  according  to  Lord  Coke,  Go.  Liti 
352  a.,  *'  because  a  man's  own  act  or  acceptance  stoppeth  or  doseth  up  his 
mouth  to  allege  or  plead  the  truth  ;'*  and  in  Palmer  v,  Ekins,  2  Ld.  Raym.  1558, 
it  was  said  and  appears  admitted,  that  *^  estoppels  are  odious,  and  not  to  be 
^construed  or  raised  by  implication."  And  in  Co.  lait,  352  b.,  among  moK 
the  rules  laid  down  respecting  estoppels,  are  these — '<  Secondly,  that  *- 
every  estoppel,  because  it  concludeth  a  man  to  allege  the  truth,  must  be  oertain 
to  every  intent,  and  not  to  be  taken  by  argument  or  inference.  Thirdly,  evm 
estoppel  ought  to  be  a  precise  affirmation  of  that  which  maketh  the  estoppeli 
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ind  not  iohe  spoken  impersonally/^ — "Neither  doth  a  recital  conclude/ because 
it  18  no  direct  affirmation.''  Now  the  words  relied  upon  in  this  case,  to  raise 
the  estoppel,  are,  as  stated  in  the  declaration,  "after  reciting  that  the  said 
phdntiff  had  invented  certain  improyemeuts  in  the  coustruction  of  looms  for 
weaving/'  These  words  clearly  fall  within  the  rules  laid  down  by  Lord  Coke, 
and  are  insufficient  to  create  an  estoppel.  Not  only  are  they  mere  recital,  but 
thej  do  not  precisely  and  with  certainty  affirm  what  the  defendant  now  denies. 
The  plaintiff  is  obliged  to  contend  that  the  word  "  invented"  implies  that  he 
was  the  first  inventor,  and  of  a  new  invention.  But  (as  to  the  latter  supposi- 
tion) he  might  have  invented  the  contrivance  fifty  years  ago  and  suffered  it  to 
be  used  by  so  many  persons  since,  that  the  license  to  use  it  now  was  of  no  bene- 
fit to  the  defendant;  in  that  case  the  plaintiff  would  be  the  inventor,  and  yet 
the  defendant  would  not  be  estopped  from  saying  that  the  invention  was  not 
new.  An  estoppel,  being  strictissimi  juris,  will  not  be  held  to  attach  upon  anjr 
statement  which  can  by  possibility  be  consistent  with  that  of  the  deed.  [Pat- 
TB80N,  J.  It  is  consistent  with  these  pleas  that  the  circumstance  of  the  inven- 
tion not  being  new,  or  the  plaintiff  not  being  the  first  inventor,  may  have  been 
confined  to  the  knowledge  of  the  defendant.  Tatjnton,  J.  Why  are  we  to 
*2861  P™*'*™®>  ^o™  *^®  ^^^  *"  invented,"  that  the  inventing  was  many 
-^  years  affo  ?  Although  this  is  a  case  of  estoppel,  the  intention  of  the 
parties  to  the  deed  must  be  collected  from  all  the  circumstances,  and  the  words 
eoQstraed  according  to  their  plain  and  jfrimary  signification.  It  would  be  better 
to  say  that  there  should  be  no  estoppels  than  to  adopt  all  sorts  of  artifices  and 
stratagems  to  evade  the  law  which  allows  them.  If,  as  we  are  required  to  sup- 
pose, ail  the  parties  knew  the  plaintiff  not  to  be  the  first  inventor,  would  they 
have«  nsed  the  words  which  appear  in  this  deed  f]  The  question  is  what  mav 
be  tike  ease  consistently  with  the  deed,  and  what  it  is,  strictly,  that  the  defend- 
ant is  estopped  from  denying.  <<  Inventing"  does  not  necessarily  imply  first 
inventing.  Two  may  invent  the  same  thing.  And  nothing  is  to  be  taken,  in 
favour  of  an  estoppel,  by  inference  or  argument.  Hayne  v.  Maltby,  3  T.  R. 
438,  is  conclusive  in  favour  of  the  defendant.  It  is  said  that  the  pleas  here  are 
like  nil  habuit  in  tenementis,  pleaded  by  tenant  against  landlord,  without  shew- 
ing eviction.  But  the  case  between  landlord  and  tenant  is  not  like  this ;  while 
the  tenant  has  the  enjoyment  of  the  land,  he  has  no  right  to  say  that  the  land- 
lord has  no  title;  he  has  the  entire  benefit  of  all  that  he  bargained  for.  The 
defendant  here  has  not  that,  if  all  the  world  has  an  equal  right  to  use  the  in- 
vention. He  bargained  for  the  exclusive  privilege,  and  he  has  it  not  if  any  one 
may  interfere  with  him,  although  no  one  may  have  yet  chosen  to  do  so.  There 
cannot,  from  the  nature  of  the  case,  be  an  actual  eviction,  as  there  is  of  land. 
Two  of  the  Judges,  in  Hayne  v,  Maltby,  8  T.  R.  441,  expressly  distinguish  a 
^Q-ft  case  like  the  present  *from  that  of  landlord  and  tenant.  [Lord  Den- 
-'  MAN,  G.  J.  This  point  may  be  as  you  'put  it,  because  in  the  case  of  a 
party  licensed  under  a  patent  it  is  only  the  right  that  is  conveyed.]  The  mo- 
ment it  is  found  that  the  invention  is  not  new,  he  is  evicted ;  he  may  make 
the  same  machines,  but  it  is  no  longer  under  the  right  which  was  conveyed  to 
him. 

TamUnion^  in  reply.  According  to  the  line  of  argument  that  has  been  taken, 
the  pleas  are  no  defence.  If  it  be  consistent  with  the  word  <<  invented"  in  the 
recital  of  the  deed,  that  the  invention  took  place  fifty  years  before  the  granting 
of  the  patent,  or  that  some  other  person  had  also  invented  the  same  thing,  and 
the  pleas  only  deny  the  inventing  to  the  extent  of  either  of  those  interpreta- 
tiona,  then  it  is  not  shewn  that  the  plaintiff  had  a  bad  title  to  the  patent,  or 
conveyed  an  imperfect  one  to  the  licensee.  The  invention  might  be  old,  but 
never  yet  brought  into  public  use.  Another  person  might  have  invented  the 
Mine  thing,  but  have  never  made  it  known  before  the  plaintiff  took  out  his 
petent  The  pleas,  therefore,  upon  this  view  of  them,  do  not  necessarily  con- 
tradict the  declaratioli.    Either,  then,  the  defendant  is  estopped  by  a  specifio 
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reoitalf  or  his  pleas  are  no  answer  io  tiia  aoHoBi.  It  is  4Mid  tbiat  ihe  4oolriDft  as 
to  evictioQ  does  not  apply,  beoause  Iba  iioanse  hare  is  to  ei^^  the  riffhic  bii^ 
in  the  first  place,  ike  right  is  Jiot  ^leoessanlj  impaacbedf  as  has  joBi  htia  Aewa; 
and  secondly,  the  lease  here  is  not  properlv  of  «  right,  but  «f  the  benefl  of 
UMng  the  inventbn ;  the  profit  of  weavn^  cloth  by  these  looass.  A  tuw  of  4he 
Bame  privilege  by  others,  in  op&n  defiance  ai  the  license^  would  have  been  aa 
eviction^  accordii:^  '''to  me  jadgment  of  Gibbs,  C.  J.,  betee  oUed,  (in  j^moo 
TEaylor  v.  Zamira,  6  Taunt.  $27) :  there  would  have  been  «  want  of  i^t  1- 
and  A  non-enjoyment.  Aeeording  to  <he  argament  for  the  defendanl,  ibi 
Ccetksee  pays  for  the  right,  not  the  enjoyment;  and  if  4ie  haa  not  the  right,  ii 
not  bound  to  pay.  But  that  is  contrary  to  the  q>inion  of  the  Judges  in  Taykr 
».  Hare,  1  New  Rep.  262.  Thei«  the  plaintiff,  havmg  hived  the  defendanf i 
jpatent  for  a  term,  at  100/.  a  year,  and  used  it  for  several  yeai%  discoYered  that 
another  person  had  invented  the  aame  thing,  and  publicly  «sed  it  in  Englaad^ 
be&ie  the  defendant  obtained  his  patent.  The  pluntiff,  therefore,  brought  aa 
action  for  money  had  and  received,  to  recover  hick  the  unonnt  of  his  aaand 
payments.  But  Heath,  J.,  observed,  ^'  It  might  as  well  be  said,  that  if  a  maa 
lease  land,  and  the  lessee  pi^  ren^  and  afterwards  be  evioted,  he  shall  leoorer 
baols  the  rent^  though  he  has  taken  the  fruits  of  the  land/'  And  Chambre,  J^ 
eaid,  <<Both  parties  have  been  mistaken;  the  defendant  has  thrown  away  his 
jnoney  in  obtaining  a  patent  for  his  own  invention ;  not  ao  tbe  plaintiff,  &r  he 
lias  had  the  use  of  another  person'a  invention  for  his  monesy^"  ][Lord  Dbn BUJC^ 
C.  J.  The  subject  was  considered  thexe  so  far  as  the  purposes  of  that  eaK 
reqnbed.]  The  reasoning  applies  here.  A  monopoly  in  the  use  of  the  inven- 
tioo  18  what  the  licensee  of  a  patent  pays  for.  As  to  the  dictum  of  Lord  Goke, 
Co.  Litt  352,  b.,  that  a  recital  does  not  eondude,  that  eaa  be  only  where  the 
recital  is  of  matter  foreign  to  the  oontract ;  not  where  the  matter  reeited  ife  the 
Jbundation  of  the  obligation,  as  it  is  here.  Thus  in  Gorraot's  *oaae|  rMoe 
!Dyer,  196,  a.  note  (41),  in  debt,  the  condition  of  the  obligation  was,  ■- 
*^  if  the  defendant  shovld  suffer  ^plauUiffto  enjo^  his  right  tk  sitch  a  lm»d;*' 
defendant  pleaded  that  plaintiff  had  no  right,  and  on  demcuner  it  was  held  good; 
but  it  is  added  that  if  it  had  been  tohereoi  the  obligee  had  right,  it  would  havs 
been  otherwise. 

Lord  Denman,  C.  J.,  after  stating  theeubstanceof  the  declairadon  and  plsss, 
proceeded  as  follows :— -The  pbintiff  contends  that  these  pleas  are  bad,  because 
the  defendant  is  estopped  by  his  deed  from  pleading  them»  It  is  anawered,  si 
to  the  first  plea,  that  it  is  not  inconsifitent  with  the  £ed ;  but  we  think  it  is  so, 
and  if  not,  that  it  is  no  defence.  If  by  saying  that  the  supposed  invention  is 
not  new,  it  is  only  meant  that  it  was  discovered  by  the  pUintiff  fifty  years  ag<H 
that  is  no  reason  that  he  should  not  now  have  taken  out  a  patent  for  it  So  as 
to  the  second  plea,  that  the  plaintiff  was  not  the  first  or  true  inventor :  that 
averment  either  denies  that  he  invented  the  contrivance,  or  denies  that  he  wu 
the  sole  inventor.  The  answer  is  the  same  as  that  just  given :  in  the  one  oaie 
the  defendant  states  what  he  is  estopped  from  alleging^  because  it  contradioti 
the  recital  of  his  own  deed ;  in  the  other,  he  gives  no  answer  to  the  dedaratioo. 
The  thii^  plea  puts  a  fact  in  issue  in  direct  contradiction  to  the  recital  of  the 
deed.  The  doctrine  of  estoppel  has  been  guarded  with  great  fitrictness;  not 
because  the  party  enforcing  it  necessarily  wishes  to  exclude  the  truth,  for  it  is 
rather  to  be  supposed  that  that  is  true  which  the  opposite  party  has  already  n- 
cited  under  his  hand  and  seal;  but  because  '''the  estoppel  ma^  exclude  ^^90 
the  truth.  However,  it  is  right  that  the  construction  of  that  which  b  ^ 
to  create  an  estoppel  should  be  very  strict.  As  to  the  doctrine  laid  down  ia 
Co.  Litt.  352  b,  that  a  recital  doth  not  conclude,  because  it  is  no  direct  affinasp 
tion,  the  authority  of  Lord  Coke  ia  a  very  great  one;  but  still,  if  a  party  htf 
by  his  deed  recited  a  specific  fact,  though  introduced  by  ''  whereas,"  it  seenie 
to  me  impossible  to  say  that  he  shall  not  be  bound  by  his  own  assertion  so  msde 
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uder  Mai.  This  pomi  wbb  much  ocmsidered  in  Laumon^  executor  of  Griffitk9, 
V.  TnmtTt,  1  A.  &  B.  792,  8  N-  &  M.  603,  {Trmity  term,  1834.)  There 
could  have  been  no  case  In  which  the  Oourt  would  hare  been  more  strongly 
iielined  to  stro^le  againat  the  doctrine  of  estoppel  than  Jthat  The  action  was 
opoD  A  bend.  The  oondiilon,  set  out  on  ojer,  recited  that,  bj  indenloxe  of 
lease  between  the  phuntiff 's  testator  aod  the  defendant,  the  testator  demised 
premises  to  the  defendant  at  the  jearly  rent  of  17 OL ;  and  the  condhien  wae, 
pajment  to  ike  testator  of  that  aum.  The  defendant  pleaded  that  the  lease  in 
the  condidon  mentioned  was  a  lease  the  reddendum  of  which  was  140/.  onlj, 
and  that  ihat  sum  had  always  been  paid ;  to  which  the  plaintiff  replied  that  the 
jearlj  mm  of  170/.  had  nx)t  been  pud.  On  demurrer  it  wae  held,  that  the  de- 
fendant was  estopped  firom  pleadii^  a  lease  at  140/.,  which  was  in  effect  the 
same  as  saying  that  there  was  no  lease  at  170/.  as  mentioned  in  the  bond.  This 
was  as  strong  a  case  as  can  be  coneeiired ;  and  the  averment  oreating  the  estop- 
pel was  introdnoed  by  way  of  recital:  yet  this  Court,  upon  the  greatest  consi- 
^oQiTt  deration  of  the  oasee  ancient  and  modem,  decided  &r  the  estoppel.  I 
^  do  '*^ot  think  it  necessary,  in  deciding  the  present  ease,  to  enter  into  a 
minnte  examination  of  the  authorities^  they  were  fully  considered  on  that  ocear- 
Am;  and  I  think  the  case  of  Hayne  v.  Maltby,  3  T.  R.  438^  has  been  snfl- 
dently  distinguished  from  that  before  us,  in  the  course  of  the  argument. 

Taunton,  J.  The  law  of  estoppel  is  not  so  unjust  or  absurd  as  it  has  been 
too  moeh  the  custom  to  represent.  The  principle  is^  that  where  a  man  has 
entered  into  a  solemn  enga^ment  by  deed  under  his  hsnd  and  aeal  as  to  certain 
ftcts,  he  shall  not  be  permitted  to  deny  any  matter  which  he  has  so  asserted. 
The  question  here  is,  whether  there  is  a  matter  so  asserted  by  the  defendant 
under  his  hand  and  seal,  that  he  shall  not  be  permitted  to  deny  it  in  pleading. 
It  Is  said  that  the  allegation  in  the  deed  is  made  by  way  of  recital,  but  I  do  not 
see  that  a  statement  such  as  this  is  the  leas  positive  becaase  it  is  introduced  by 
a  "whereas."  Then  the  defendant  has  pleaded  that  the  supposed  invention,  in 
the  declaration  and  letters-patent  mentioned,  was  not  nor  is  a  new  invention. 
These  words,  <<  was  not  nor  is  a  new  intention/'  must  be  nnderstood  in  the  same 
sense  as  the  words  "  had  invented,"  in  the  reeital  of  the  deed  set  out  in  the 
dedatation,  and  must  refer  to  the  time  of  granting  the  patent :  and  if  the  inven- 
tba  oonld  not  then  be  tenned  a  new  invention,  it  could  not,  I  think,  have  been 
truly  said  in  the  deed  that  the  pUintiff  ^<  had  invented"  the  improvements,  in 
the  sense  in  which  the  deed  uees  the  words.  Then  the  plea  directly  negatives 
the  deedy  and  comes  within  the  rule  that  a  party  shall  not  denv  what  he  has 
i^AAoi  Asserted  by  his  solemn  instrument  *under  hand  and  seal.  As  to  the 
^^•1  case  of  Hayne  %  Maltby,  3  T.  B.  438, 1  acknowledge,  with  unfeigned 
remct,  that  it  does  not  become  me  to  criticise  the  opinions  of  Judges  so  great 
aoa  eminent  as  those  who  sat  here  when  that  case  was  decided  j  but  it  is  not 
neoessarv  to  examine  into  the  grounds  of  the  judgments  there  delivered,  because 
I  think  Mr.  Tondinion  has  distinguished  that  case  from  the  present.  Here 
there  is  an  express  averment  in  the  deed,  that  the  plaintiff  is  the  inventor  of 
the  improvements;  there  the  articles  of  agreement  averred  nothing  as  to  the 
oiiginalitv  of  the  invention,  but  merely  stated  that  the  plaintiffs  were  the  assig- 
nees of  the  patent,  which  they  might  have  been,  though  the  assignor  was  not 
the  original  inventor.  And  besides,  though  I  do  not  rely  much  upon  that,  the 
Judges  there  differed  in  the  reasons  which  they  assigned  for  their  judgmente. 
It  is  snfficient,  however,  to  say,  without  derogating  from  the  authority  of  those 
learned  Judges,  that  that  case  is  very  distinguishable  from  the  present.  I  am 
of  opinion  tcuit  the  demurrers  here  are  well  grounded,  and  the  plaintiff  entitled 
to  judgment.  ^ 

Fattsson,  J.  The  third  plea  distinctly  raises  the  question  of  estoppel ;  the 
first  and  second  not  so  directly.  The  declaration  sete  out  a  recital  in  the  deed 
between  these  parties;  and  it  is  necessary  to  consider  the  meaning  of  the  words 
ihete  used*    It  ie  said  that  in  a  case  of  estoppel  nothing  is  to  be  taken  by  way 
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of  intendment.    But  before  we  come  to  the  qaestion  of  estoppel  we  mnst  exa- 
mine the  construction  of  the  deed.     The  words  are,  ^'  that  the  plaintiff  had 
invented  certain  improvements/'  and  had  obtained  his  Majestv's  letters-   r^ogs 
patent  *for  the  sole  use  of  the  said  invention.     This  recital  can  only   ^ 
mean  that  he  had  invented  a  new  machineij,  for  which  he  had  obtained  the 
patent.     If  it  meant  that  he  was  not  the  first  inventor;  it  would  be  absurd. 
That  being  so,  the  pleas  are,  first,  that  the  invention  is  not  new ;  secondly,  that 
the  plaintiff  is  not  the  first  inventor.     Then,  if  those  assertions  are  used  in  the 
same  sense  as  the  words  '^  had  invented''  in  the  deed,  they  contain  a  direct 
denial  of  the  matter  there  recited ;  if  not  used  in  the  same  sense,  they  are  no 
answer  to  the  declaration.     The  only  authority  cited  for  the  proposition  that 
no  estoppel  can  be  recited  is  that  from  Co.  Litt.  852  b.     It  is  not  denied, 
however,  that  there  have  been  many  cases  in  which  matter  of  recital  has  been 
held  to  estop;  but  then  it  is  said  that  the  recital  in  those  cases  has  been 
inseparably  mixed  with  the  operative  parts  of  the  deed.     But,  if  that  be  a 
text,  the  case  is  so  here.      The  deed  recites  that  the  plaintiff  has  invented 
improvements  and  obtained  a  patent  for  the  invention,  and  then  it  proceeds 
to  a  demise  of  the  very  subject-matter  for  which  the  patent  is  so  granted. 
I  cannot  separate  these  things,  and  I  therefore  think  the  recital  here  comes 
within  the  description  which  Mr.  Wightman  has  given  of  the  law  laid  dovn 
by  the  old  cases.     The  passage  in  Lord  Coke  must  be  taken  with  some  Httle 
aualification :  and  Lainson  v.  Tremere,  1  A.  &  E.  792,  3  N.  &  M.  603,  ia  a 
airect  authority  to  shew  that  there  may  be  an  estoppel  by  matter  of  recital 
In  Hayne  v.  Maltby,  8  T.  R.  438,  the  recital  contained  no  assertion  of  right  in 
the  plaintiffs  except  as  assignees ;  and  the  plea  did  not  deny  that.*    The  case 
was  not  properly  one  of  estoppel.     How  far  *the  principle  of  eviction  r^^oi 
was  applicable,  it  is  not  now  material  to  consider.     In  Oldham  v,  Lang-  ^ 
mead,  3  T.  R.  439,  ^here  cited,  where  the  action  was  brought  by  the  assignee 
of  the  patentee  Jigainst  the  patentee.  Lord  Kenyon  would  not  allow  the  latter 
to  shew  that  the  invention  was  not  a  new  one,  against  his  own  deed.   As  estop- 
pels are  mutual,  that  is  a  strong  authority  to  shew  that  the  assignee,  if  he  had 
DV  deed  admitted  the  invention  to  be  new,  would  have  been  estopped  from 
pleading  the  contrary.     And  the  current  of  authorities,  and  particularly  the 
late  case  of  Lainson  v.  Tremere,  1  A.  &  E.  792, 3  N.  &  M.  603,  shew  that  there 
may  be  an  estoppel  by  recital  in  a  deed.     The  plaintiff  is  entitled  to  judgment. 
Williams,  J.    I  am  of  the  same  opinion.    A  passage  has  been  cited  from 
Lord  Coke,  in  which  he  says  that  an  estoppel  must  be  certain,  and  not  to  be 
taken  by  argument  or  inference.   But  to  give  the  words  of  this  recital  the  sense 
ascribed  to  them  by  the  plaintiff,  is  no  argument ;  it  is  only  making  use  of  the 
common  understanding  of  a  phrase  in  the  English  language.     When  it  is  said, 
as  in  this  deed,  that  a  party  ''  had  invented"  an  improvement,  it  means  that  he 
was  the  inventor  of  it  so  as  to  make  that  invention  available  under  the  law  of 
patents.     The  words  '*  had  invented"  must,  then,  without  any  argument,  mean 
that,  the  contrary  of  which  is  averred  in  the  first  and  second  pleas.     The  ques- 
tion, therefore,  upon  these,  is  the  same  as  upon  the  third  plea,  as  to  which  there 
is  no  doubt.     Then  the  only  question  is,  whether  a  recital,  not  being  a  direct 
assertion,  can  estop  the  party  who  has  made  it :  no  decision  has  been  cited  to 
the  contrary ;  and  this  court  lately  determined  in  '^'favour  of  such  an  es-  r^o^ 
toppel  in  Lainson  v.  Tremere,  I  A.  &  E.  792  ;  3  N.  &  M.  603,  where  ^ 
the  doctrine  of  estoppels  was  carefully  and  fully  considered,  and  where  the 
estoppel  in  question  depended  as  much  upon  a  recital  as  that  in  the  present 
case.  Judgment  for  the  plaintxff.(a) 

(a)  The  following  case  was  argued  and  decided  in  Hilary  term,  1835. 

Bowman  agfamtt  Robtbok  and  another.    Tkurdt^f  January  29, 1835. 
Declaration  stated  the  execntlon  of  a  deed  by  plaintiff  and  defendant  ]  the  plea  did  not 
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rrhe  KINO  agatnU  The  Sheriff  of  DEVON.     Friday,  Nov.  21. 

rale  nisi  was  obtained  for  an  attachment  against  defendant  for  non  payment  of  monej 
^Qiraant  to  an  award ;  and  on  argument  in  the  Bail  Conrt,  the  Judge  there  made  the 
nle  absolute.  The  sherifif  levied  for  the  amount  claimed.  A  rule  was  then  obtained, 
»Uio^  on  the  sheriff  to  shew  cansci  among  other  things,  why  he  should  not  retain  the 
nm  leried  till  farther  order  of  the  Court;  and  npon  such  rule  being  discussed  in  the 
hll  Court,  it  was  admitted  that  the  object  in  applying  for  the  rule  was  to  obtain  a  revi- 
Bon  of  the  judgment  giyen  in  the  Bail  Oourt 

ii  that  the  matter,  having  been  decided  by  a  Jndge  in  that  Court,  ought  not  now  to 
it  itheard ;  and  that  the  proceedings  since  the  attachment  did  imt  entitle  the  defend- 
ttt  to  reopen  it.  « 

b  a  cause  of  Webber  against  Partridge,  in  a  former  term,  a  rule  nisi  was 
Uined  for  an  attachment  against  the  defendant  Partridge  for  non  performance 
in  award,  by  which  he  was  directed  to  pay  the  plaintiff  a  sum  of  money, 
to  objections  to  the  award  were  heard  before  Patteson,  J.,  in  the  Bail  Court, 
d  eTentually  the  rale  was  made  absolute.  The  defendant,  howeyer,  obtained 
mmmoas  to  shew  cause  before  Patteson,  J.,  why  the  proceedings  upon  the 
teehment  should  not  be  stayed ;  and  upon  that  occasion  the  learned  judge  was 
bd  to  review  his  former  decision.  He,  however,  refused  to  do  so,  or  to  inter- 
(v  with  the  proceedings ;  and  the  sheriff  of  Devon  levied  under  the  attachment, 

feartne  the  execution,  but  alleged  new  matter,  upon  which  the  replication  took  issue. 
Vxt  d«ed  was  put  in  at  the  trial,  and  its  recital  dhrectly  contradicted  the  new  matter 
iDeged  in  the  plea.  Held,  nevertheless,  that  the  defendant  was  not  precluded  from  sub- 
aittiDg  such  matter  of  defence  to  the  jnry,  inasmuch  as  the  plaintiff  had  not  pleaded 
Ae  recital  of  the  deed  by  way  of  estoppel. 

^  the  judge  at  nisi  prius  having  treated  such  deed  as  conclusive,  and  directed  a  ver- 
iiet  for  the  plaintiff,  the  Court  granted  a  new  trial  without  entering  into  ihe  question 
•iKther  the  plea  was  or  was  not  bad. 

Tk3  vu  an  action  of  covenant^  by  the  plaintiff  in  the  preceding  case,  on  an  indenture 
bIat  to  that  referred  to,  ante,  p.  278.  The  declaration  was  the  same  as  in  Bowman  v. 
yior.  except  as  to  the  names  of  the  defendants.  The  defendants  pleaded,  1,  non  est 
<iub;  2, 3,  and  4,  the  same  pleas  as  the  1st,  2d,  and  3d  in  Bowman  v.  Taylor;  5,  a 
ther  breach  of  the  conditions  of  the  letters-patent  The  replication  took  issue  on  all 
•e  pleas.  (There  was  also  a  second  count,  with  pleadings  substantially  raising  the 
■e  qoestions). 

^  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  at  Ouildhall  after  Hilary  term, 
%  the  plaintiff  put  in  the  counterpart  of  the  indenture  described  in  the  declaration, 
Wi  coanterpart  was  executed  by  the  defendants.  The  Lord  Chief  Justice  held  the 
ikal  in  this  deed  to  be  conclusive  on  the  issues  joined  upon  the  second  and  third  pleas, 
M  to  preclude  the  defendants  from  giving  evidence  in  support  of  these  pleas ;  and  (the 
kiduts  then  not  insisting  on  the  fourth  and  fifth  issues)  a  verdict  was  taken  generally 
the  plaintiff  leave  being  given  to  move  for  a  new  trial,  on  the  ground  that  the  infer- 
i*to  be  drawn  from  the  deed,  as  to  the  truth  of  the  allegations  in  the  pleas,  ought  to 
n  been  left  to  the  jnry,  with  such  evidence  as  the  defen&nts  might  have  brought  for- 
ti  in  support  of  their  second  and  third  pleas.  F,  PoUoek  obtained  a  rule  accordingly 
fcBiet  term  last. 

w  W,  W.  /UZeU,  Solicitor-General,  and  Tbrnimson,  now  shewed  cause,  and  contended 
tt  the  pleas  themselves^were  clearly  bad,  according  to  the  decision  in  Bowman  v.  Taylor, 
i  bj  icalogy  to  the  case  of  landlord  and  tenant.  They  referred  to  Yooght  v.  Winch, 
1.4  Aid.  662;  Hayne  v.  Maltby,  3  T.  R.  438;  Doe  d.  Bullen  v.  Mills,  ante,  p.  17 ;  and 
fkr  V.  Zaoira,  6  Tannt.  524.  And  they  urged  that,  if  the  pleas  were  bad,  the  Court 
ll^  would  not  send  down  the  cause  to  a  new  *tria],  inasmuch  as  the  plaintiff  might 
:J  hare  judgment  non  obstante  veredicto,  even  if  the  issues  on  those  pleas  were  found 
*fte  defendant. 

fc  f'  PcUoek  Attorney-General,  and  Wiffhtmanj  in  support  of  the  rule,  were  stopped 
flit  Court  (Lord  Denman,  C.  J.,  Littiedale,  Patteson,  and  Coleridge,  Js.) 
^(d  Dmuv,  C.  J.    We  are  all  clearly  of  opinion  that  there  must  be  a  new  trial ;  a 
•ofic  ittoe  in  fact  having  been  joined,  and  evidence  offered  upon  it  at  the  trial,  which 
"•  wt  re«dved.  Rule  absolute. 

*oih  psitics,  by  couent,  had  leare  to  amend  the  pleadings  withoat  costs. 
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and  was  ruled  to  return  the  writ.  A  rale  was  obtained  in  this  term  by  the  de- 
fendant, calling  on  tha  sheriff  ta  shew  eaise  wl^  he  should  not  retain  the  sum 
of  161/.  levied  *under  the  attachment,  till  farther  order  of  this  ooort;  r^^- 
aftdiriijheBko«ddnoitefimiidfieth0d8fai]dftiifttkesiimofIO^2».,levied  ^  ^* 
at  Hhe  same  time  for  fees  and  poundage.  Agdnst  tirn  rale  Jerem j  shewed 
cause  in  the  Bafl'  Court  before  Littledsie,  J".,  mxo  referred  die  matter  to  the  M 
court.     And  now,  as  to  that  part  of  the  rule  which  related,  to  the  I&IL^ 

JStre,.  on  bdialf  of.  the  de£endaat|;  stated  that  the  sheriff  had  tha  money  ki  Ids 
hands,  and  was  ready  to  obey  such  order  as  this  oautt>  sboiriid  make  raspe^tiBe 
it;  and  he  adttntted-  thaS  this  part  of  the  motion  was  mad^  fbr  the  porpoee  or 
reviewing  the  decision  of  Patteson,  J.  on  the  motion  fbr  the  attachment,  and  of 
haying  the  money  paid  over  to  the  defendant  if  the  court  should  reverse  thst 
decision.  [Taunton,.  J.  The  auestion  has  been  disposed  ol  The  mngle 
judge  represents  the.  full  court.  If  such  ai^licatibns  were  permitted,  the  partj 
who  failed  before  the  single  judge  would  always  come  to  this  court  for  a  ^ehea^ 
ing.J  Here  the  matter  is  itecaUed  before  this  court,  by  the  sheriff  retaining  the 
money  to  await  their  order.  [Loid  Denman,  CI  J.  llie  cause  may  be  in  court 
fbr  other  purposes,  but  not  for  thi&     We  cannot  cehear  it] 

The  OonRT,(a)  a&  to  this  part  of  the  applToation,  discharged  the  rule.(&} 
The  other  part  of  th&  rule,  which  was  obtained  on  the  ground  that  the  shenfl 
had  claimed  larger  fees  than  he  was  entitled  tOj,  was  referred  to  the  master,  as 
well  as  the  costs  of  this  rule. 


*The  EIK<€F  affmntt  SBBPHERIX    Friadyi  Jfbv:  21.  [^ 

By  the  charters  of  the  borough  of  IfarlborotigB,  the  borsesses  wer^  exempt  fSrom  salt  of 
flbires  and  bundredB,  and  au  pleas  and  plaints  except  pleas  of  t&e  crown,  from  dneI|Sad 
from  being  impleaded  oat  of  the  borough  in  pleas  concerning  tenements  in  the  boroagh, 
and  from  all  secular  exactions :  the  borough  had  also  fairs  and  markets,  and  a  prisaa 
for  custody  of  persons  till  delf^ered  by  Taw,  and  power  to  send  to  the  coontj  gaol  {ffi- 
soners  apprehended  for  treason^  murder,  felony,  or  suspicion  of  ftlony :  there  was  also 
a  power  to  make  by-laws  for  the  gotemment  of  the  inhabitants,  and  to  hare  courts 
leet  and  courts  of  piepoudre*;  there  were  botougfa  Justice^  who  were  prohibited  from 
determining  felonies  without  special  mandate  from  the  crown;  tire  mayor  was  coroner, 
escheator^  and  clerk  of'the  mnnket,  and  there  was  anon-intromittantclaase  as  toother 
justices,  escheators,  coroners,  or  clerks  of  the  market. 

In  practice,  the  county  magistrates  exercised  no  juristfictfon  wMiln*  the  boitmgh,  their 
warrants  being  backed  by  the  borough  magistrates.  There*  were  borough  quarter  ses- 
sions, at  whichr  misdemeanors' wiere^ed,  but  not  felonres;  There  was  a  borough  gaol, 
supported  by  the  borough,  in  which  prisoners  were  sometimes  placed  previous  to  exami- 
nation. Prisoners  to  be  tried  at  the- borough  quarter  sessions,  or  remaining  in  custodj 
for  any  time,  were  confined  in  a  county  bridewell  within  the  Ikirough  at  the  expense  of 
the  borough.  Ptisoners  charged  with  felonies  committed  within  the  borough  were  tried 
at  the  county  assizes,  and  prertbusly  confined  in  the  said  county  bridewell,  or,  where  the 
offences  were  heavy,  hx  the  county  gaol  without  the  borough,  in  which  case  the  borongfa 
paid  the  expense  of  conveying- them  to  the  county  gaol ;  but  the  county  paid  the  ex- 
pense of  conveying  them  f]:om  the  county  bridewell  to  the  assixes,  and  maintained  thea 
in  the  county  gaol  without  the  borough.  The  borough  paid  the  expenses  of  passing 
vagrants,  and  of  inquests,  the  mayor  acting  as  coroner.  Tte  borough  impaired  a  bridge 
within  the  borou(^.  The  above  borough  expenses  wei«  defiayed  by  a  borough  rate, 
first  levied  in  1776.    Mb  county  rate  had  been  levied  in  it 

Held,  that  M*.  was  a  place  with  a  separate  jurisdiction,  derived  fWmi  charter,  andfone  wbicht 
before  stat  55  G.  3,  c.  51,  was  subject  to  rates  in  the  nature  of  county  rates,  imposed 
by  its  own  justices;  and,  therefore,  by  the  proviso  in  sect  1',  was  exempt  from  coontf 
rates. 

Tmfl  was.au  indiotmeniagfonat  one  of  thehjgh.coBstaUes  of  the.  borough  of 

((^Lord  Denman,  G.  J.,  Taunton,  Patteson,  and  Williams,  Js.. 

(6)  See,  as  to  daoisioiia  al  chambaia,  Ut^m.ThMAfbbkkhop  of  Yoili,  lJLME.3m* 
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MbonMgby  WMIb^  tint  iiotr  obeying  an  order  of  the  |(x8tieeff  hx  qnarter  sessions 
r  tliai  eonmtfy  whkb  order  ooamaniifed  hkn  to^  isaner  his  warrant  to  the  over- 
«9  of  two  several  poriaheff  ib  the  borough,  to  coHect  and  levy  &r.  lis,  f6r  the 
irpoM»  of  the  oeviity  rate^  for  the  said  county.  Pies,  not  gnilty.  On  the 
kl  before  Park,  J.  at  the  J^on  Sprang  Assizes,,  1881,  a  venfict  of  gnilty  was 
km  by  eanaest,  snljoette  tfee  opinion  of  tfke  eourt  npon  the  following  case : — 
Tbe  charier  graated  to  the  berongh*  of  Marlborongh,  Tl^  of  April,  4  James  2'^ 
tttaiBs  aB  inspaKiflMiB  of  all  the  preeedfeg  chartenr.  This  charter  was  to  be 
igi^-.  eMi0id«red  aa  p^ar^  of  the  case.(a)  ^e  mayor  and  two  burgesses  act  as^ 
'  ^^-^  jualiees  within  the  borough;  the  county  magistrates  exercise  no  jurisdib- 
Hi  widuB  H.  Tbm  praotfiso  is  and  has  aPways  bc^,  to  cause  the  warrants  of. 
IS  coQBty  OMgiatraitev  le^  be  baelNNi  hj-  the  boroneh  justices.  The  borough 
sdces  hold  aessions  every  quarter  at  the  guildhall,  of  the  borough,  and  try 
Ueoieaaems.  Thera  ia  a  borough  gao!,  and  prisoners  are  occasionally  placed 
itre  previous  to  ecaminalioD.  A  doctor  ib  paid  for  attending  the  poor  fbp 
Biahioay  and  for  altendliig^  Ott  ihe  prSsooers.  The  expense  of  keeping  up  this 
lol  ia  borne  by  the  borough.  If  prisonerr  are  to  be  tried  at  the  borough 
moDfl^  or  aro  to  remam  ih  custody  for  any  tirae^,  they  are  sent  to  a  counj^  pri- 
u,  situate  within  the  boro«i|h.  It  ib  the  bridewelf  of  the  county  of  Wilta.j^ 
laezpesaa  of  nnintaiBfar  them  there  is  paicf  by  the  borough,  whenever  the 
usler  of  tk»  bridew^  aendb  in  the  aocount,  wh&h:  he  dbea  quarterly.  The» 
■ragb  pa^B  hkfr  a  si^ary^  and  be  is  also  paid  a  salary  by  the  county;  he  is. 
^yoiated  if  tiie  ooimty  joatieee.  When  persons-  are  charged  widi  f^onies 
immftted witius' titebwoa^,  they- are genera^y  sent  to  the  countv  bridewelt 
ithin  the  bosooghi  for  trial  at  the  county  assises ;  but  when  the  offences 
bofed  are  heavy>  Ae  paaonere  are  sent  at  once  to  the  county  gaol  at  Fisher^ 
Q,  Dear  Salisbury,  for  triid'at  the  assises :  the  borough  pa^s  the  expense  of. 
nvejiDgtfaem* there,  but  the  expense  of  maintahiitog them  in  the  county  gaoF 
Btil  the  assizes,  and  of  conveying  them  from  the  county  bridewell  to  the  as- 
MQ-i  siaea^  i»  borne  by  the  eounty.  Tbe  bcmmgh  pays  the  expense  *of  pas- 
*  BDg  vagn&ts  :•  the  mayor  acts  as  coroner  within  the  borough ;  the  ex-> 
oiae  of  in^eaiai  are  heme  1^  theborougb.  There  is  a  bridge  within  the  bo- 
Migb,  the  ezpemo'of  lepaTriag  which  is  borne  by  the  borou^.  The  corpora.* 
on  has  hodb  witfaitt  the  borough.  A  rate  ir  generally  made  once  a  year  upon 
te  two  frntkcB  wilhin  the  borough :  none^has  been  foimd  earliier  than  17/5,. 
id  that  imte  waa*  poiin  oil  behalf  of  the  defendant,  and  was  set  out  in  the  case, 
t  ■ppcancid  t»  iMLitopoae^  by  the  justices  of  the  borough,  at  the  borough  quar- 
r  seasione;  and  it  was'ft  rate  upon  the  twe  parishes  f6r  the  purposes  men- 
onedi  i»  the  aete  12'  €H.  2,  e.  29,  and  13'  GP.  2,  c.  18,  assessing  the  proportioa 
ir  eaeb  pariah,  and  oonmianditog  the  chief  constables  of  the  borough  to  dismandl 
I,  and  the  oftnvohwaadeitS'and  oveneers  to  pay  it  out  of  the  money  collected. 
tt  tbe  relief  of  the  poor :  and  the  chief  conatabllas  were  directed  to  pay  it  over 
>  C.  B.,  naiding  within  the  said  borough  and  town  of  Marlborough,,  wiiom  tbe^ 
ndcoait  had  appointed  treasurer  and'  receiver  y  with  power  to  the  high  oonstiK 
Itf  in  eaae  of  noii'^ynient  by  t&e  churchwardens  and  overseers,  to  levy  tha 
Boaey  by  distress  and  sale  of  &e  goods  of  the  said  churchwardens  <md  over- 
eers,  by  wurrspt  under- the  hanch  and'seals  of  two  or  more  justices  of  the  peaces 
t  and  residing  in  tiie  asid  boronghw 

&Dflar  ratse  have  bean  constantly  made  and  paid  since  the  making  of  the: 
bovew  Tike  expeoaes  and  charges  before  mentioQed  as.  being  paid  and  borne  by 
he  bonw^  together- with  other  expenses,,  are  borne  out  of  the  funds  so  raised. 
Ui.ocder  on  the- borough,  mad^  by^the  county  justices  ill  IB  19,  for  payment  ot. 

warn  tewardfr  the-eoonty  rate,  was  appealed  against  and  quashed;    No  county 
f^jfyn  ^^^  ^^^  *^  <Ay  o^er  time  ^charged  on  the  borough,  until  that  out  ot 
**  witteli  tins  indMtment*  arose. 

(a)  Ste  page  90t^  posL 
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For  the  defendant  there  was  pat  in  an  order  of  court  made  at  the  aaeises  for 
the  county  of  Wilts,  5th  March,  1825,  ordering  the  churchwardens  and  over- 
seers of  the  parishes  in  the  borough  to  pay  to  the  prosecutor  of  a  person  con- 
victed,  before  the  court,  of  felony  committed  within  the  borough,  a  specified 
amount  for  expenses  and  loss  of  time.  Whether  any  payment  was  made  under 
this  order,  did  not  appear.  The  prosecutor  having  appUed  for  his  expenses  of 
this  prosecution  to  be  paid  out  of  the  county  rate,  the  application  was  resisted 
by  the  county  justices ;  and,  it  appearing  that  the  felony  waB  committed  within 
the  borough  of  Marlborough,  which  did  not  contribute  to  the  county  rate,  the 
Judffe  made  no  order  on  the  county. 

The  corporation  of  Marlborough  furnish  their  own  town-hall,  in  which  the 
business  of  the  county  quarter  sessions,  as  well  as  their  own  has  always  been 
conducted. 

The  question  submitted  in  this  case  was,  whether  the  county  justices  had 
power  to  make  the  rate  mentioned  in  the  indictment.  If  this  Court  sh^  hold 
in  the  affirmative,  the  verdict  was  to  stand ;  otherwise,  to  be  set  aside,  and  a 
verdict  to  be  entered  for  the  defendant. 

The  charters,  set  forth  in  the  charter  of  James  2,  annexed  to  the  case,  con- 
tained grants  of  fairs  and  markets,  with  quittance  of  shires  and  hundreds,  and 
of  suits  of  shires  and  hundreds,  and  of  all  manner  of  pleas  and  plaints  except 

Sleas  of  the  crown,  with  exemptions  from  several  other  species  of  charges  and 
uties ;  and  a  charter  (of  6  John)  contained  a  ^rant  that  the  burgesses  should 
be  ^'quieti  de  omnibus  aliis  secularibus  exactionibus  *tam  per  mare  f^qao 

nm  per  terram  ubicunque  venerint  in  totam  terram  noetram ;  and  "- 
her,  *<  quod  nullus  eorum  faciat  duellum }"  and  it  added  '<  prohibemus  ne 
ponantur  in  placito  de  aliquo  tenemento  ejusdem  burgi  nisi  in  eodem  borgo." 
A  charter  of  18  Eliz.  incorporated  the  borough,  and  granted  that  the  mayor, 
burgesses,  and  their  successors  should  for  ever  have  (a)  ''a  prison  or  gaol  in 
some  convenient  place  within  the  borough  aforesaid,  according  to  their  discre- 
tions, to  be  there  limited  and  assigned,  safely  and  securely  there  to  keep,  by  the 
said  mayor  and  burgesses  or  their  deputies,  all  and  singular  the  persons  to  be 
from  time  to  time  apprehended  or  taxen  within  the  same  borough,  and  aU  other 
persons  for  any  cause  happening  to  be  sent  to  the  prison  or  gaol  aforesaid,  un- 
til they  shall  be  delivered  therefrom  according  to  form  of  law :  and  that  it  may 
and  shall  be  lawful  to  the  same  mayor  and  burgesses  and  their  successors,  at 
their  pleasure,  henceforth  from  time  to  time  [to  send]  the  prisoners  whomsoever 
who  shall  happen  to  be  apprehended  for  treason,  muSrder,  felony,  or  suspicion  of 
felony  within  the  borough  aforesaid,  to  the  common  gaol  of  our  county  of  Wilts; 
commanding,  and  by  the  tenor  of  these  presents  firmly  enjoining,  the  keeper  of 
the  same  gaol  for  the  time  being  the  same  prisoners  and  every  of  them  from 
time  to  time  to  receive,  and  safely  and  securely  keep  them  there,  until  they  shall 
be  delivered  therefrom  according  to  form  of  law."  The  same  charter  gave 
power  to  make  laws,  &c.,  for  the  government  and  rule  of  artificers  and 
other  inhabitants,  and  '<  that  the  aforesaid  mayor  and  burgesses  of  the  said 
borough  and  town  of  Marlborough  aforesaid,  have,  hold,  receive,  and  enjoy, 
*and  may  and  shall  be  able  to  have,  &c.,  so  many,  so  great,  the  same,  r^(^ 
such  sort  of,  and  the  like,  courts  leet,  law  days,  courts  of  piepoudre,  ■• 
fines,  amerciaments,  views  of  frankpledge,  goods  and  chattels  waived,  estrays, 
goods  and  chattels  of  felons  and  fugitives  and  persons  put  in  exigent,  felons  d 
themselves,  deodands,  and  all  other  profits,  commodities,  rights,  jurisdictions, 
privileges,  easements,  and  emoluments  whatsoever,  as  and  which  the  aforesaid 
mayor  and  burgesses  of  the  aforesaid  borough  and  town  of  Marlborough,  <» 
their  predecessors,  and  burgesses  of  the  boroush  and  town  aforesaid,  ever  had, 
held,  received  or  enjoyed,  or  ought  to  have,  hold,  or  enjoy,  within  the  borough 
and  town  aforesaid  by  reason  or  pretext  of  any  charter,"  &c.   The  same  charter 

(a)  The  original  charter  of  18  Blis.,  was  In  Latin. 
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of  Elisabeth  farther  granted,  that  the  mayor  and  two  other  burgesses  of  the 
boroogh,  by  the  mayor  for  the  time  being  to  be  named,  or  two  of  them  (of 
whom  the  mayor  for  the  time  being  to  be  one),  "  may  be  and  shall  be  the  jus- 
tioes  of  na,  onr  heirs  and  successors,  to  keep  the  peace  of  us,  our  heirs  and  suc- 
cessors, within  the  borough  aforesaid,  and  may  have  full  power  and  authority 
to  keep  the  peace  of  us,  our  heirs  and  successors,  and  to  do  and  execute  all 
other  ^ings,  which  to  a  justice  of  the  peace  of  us,  our  heirs  and  successors,  in 
any  of  our  counties  of  England,  pertain  to  be  done  and  executed  for  the  good 
keeping  of  the  peace  of  us,  our  heirs  and  successors,  and  for  the  quiet  rule  and 
safe  goyemment  of  the  people  of  us,  our  heirs,  and  successors,  in  all  and  singu- 
lar their  articles  within  the  borough  aforesaid,  according  to  the  force,  form,  and 
effect  of  the  statutes  and  ordinances  thereupon  passed  to  keep  and  cause  to  be 
*3041  ^^P^'  '^^^  ^  punish]  all  those  who  shall  be  found  acting  or  offend- 
J  ing  against  *the  force  and  effect  of  the  statutes  and  ordinances  aforesaid, 
according  to  the  law  and  custom  of  our  kingdom  of  England,  as  fully  and  en- 
tirely and  in  as  ample  manner  and  form  as  justices  of  the  peace  in  our  county 
of  Wilts,  or  elsewhere  within  our  kingdom  of  England,  haye  heretofore  done  or 
exercised  or  hereafter  shall  do  or  exercise,  out  of  the  borough  and  liberties  afore- 
said, «0  nevtrthdets  thcU  the  Mid  justices  of  the  peace  within  the  said  borough  and 
town  of  Marlborough  aforesaid,  for  the  time  being,  do  not  proceed  to  the  deter- 
mination of  any  felony/  without  the  special  mandate  of  us,  our  Jieirs,  or  succes- 
mrt."  Then  followed  a  grant  that  the  mayor  for  the  time  being  should  be 
^cheater,  coroner,  and  cle^  of  the  market ;  **and  that  no  other  justice,  escheator, 
coroner,  or  derk  of  the  market,  of  us,  our  heirs,  and  successors,  into  the  said 
hanmgh  or  the  precincts  of  the  same  in  anywise  howsoever  enter  or  intromit 
themselves,  or  himself,  there  to  do  and  execute  anything  there  which  to  the  office 
of  justice,  escheator,  coroner,  or  derk  of  the  market,  pertains  there  to  he  done 
a^  performed  " 

The  case  was  argued  in  this  term,  (Noyember  15th,)  before  Lord  Denman, 
C.  J.,  Taunton,  Patteson,  and  Wiluams,  Js. 

Barstow,  for  the  prosecution.  The  question  arises  on  stat.  55  Ot.  8,  c.  51, 
^onpL-t  B-  l'(<^)    This  is  not  a  case  within  *the  exception  in  the  proviso  of  that 

"^J  section.  In  Rex  v.  Clarke,  6  B.  &  Aid.  665,  it  was  held  that  the  pro- 
viso applied  to  cases  only  where  the  franchise  claiming  the  exemption  had  juris- 
diction co-extensive  with  that  of  the  county  justices.  Now  here  the  justices  of 
the  borough  cannot  try  felonies,  as  the  county  justices  can.  It  is  true  that 
Lord  Tenterden,  in  that  case,  page  672,  insisted  upon  the  fisMSt  that  Bath,  the 
place  claiming  the  exemption,  was  not  liable  to  a  rate  in  the  nature  of  a  county 
rate  before  the  stat.  55  G.  8,  c.  51,  whereas  here  there  is  a  separate  rate  for  the 
borough.     And  in  Mercer  v.  Davis,  10  B.  &  0.  617,  it  was  held,  that  borough 

(a)  55  G.  3,  c  51,  s.  1,  reciting  that  the  laws  now  in  force  are  fonnd  Ineffectual  for  the 
correction  of  the  disproportionB  in  coanty  rents,  enacts,  that  it.  shall  be  lawful  for  the 
justices  of  the  peace  of  counties,  at  their  general  or  quarter  sessions,  ^c,  to  order  a  fair 
and  equal  countj  rate,  for  certain  purposes, ''  in  places  within  the  respective  limits  of 
their  commissions ;"  provided  also,  that  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  give  any  jurisdiction  to  the  justices  of  the  peace  of  the  said  several 
coaoties,  over  any  places  situate  within  the  limits  of  any  liberties  or  franchises  having  a 
separate  jurisdiction,  which  before  the  passing  of  this  act  were  subject  to  rates  in  the 
nature  of  county  rates  imposed  and  assessed  by  the  justices  of  the  peace  for  such  liberties 
or  franchises,  or  which  were  exempt  from  the  rates  of  the  county  in  which  they  lie,  either 
in  the  whole  or  in  part ;  nor  to  alter  any  proportion  of  county  rate  payable  by  any  liberty 
or  franchise  having  a  separate  jurisdiction,  as  established  between  the  county  and  the 
said  liber^  or  franchise,  provided  such  exemption  or  proportion  shall  have  been  created 
by  or  derived  from  grant,  charter,  or  any  special  local  act  of  parliament ;  nor  to  compel 
any  such  liberty  or  franchise,  paying  to  some  one  or  more  of  the  rates  specified  in  the 
preamble  of  an  act  passed  in  the  twelfth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Second,  intituled  '  An  Act  for  the  more  easy  assessing,  collecting  and  levying  County 
Rates'  to  pay  to  any  other  Rate  therein  mentioned,  to  which  such  Liberty  or  Franchise 
was  sot  liable  to  contribute  before  the  passing  of  the  said  Act" 
Vol.  XXIX.— 11 
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joatiofis  might  impose  a  rate  at  Maidstone^  where  there  waa  a  non-intromittant 
clause,  bat  the  justicos  had  no  power  to  try  felonies.  That,  however,  does  not 
shew  that  Maidstone  was  exempt  from  the  general  connty  rate;  for  Bayley,  J., 
says,  page  624,  '<  We  ^have  been  pressed  with  the  deci^on  in  Bex  v.  p^g 
'  B,  5  B.  &  Aid.  665:  and  if  that  were  applicable  to  this  case,  we  ■- 


Clarke,  5  B.  &  Aid.  665;  and  if  that  were  applicable  to  this  case,  we 
should  have  to  decide  another  question;  viz.  whether  the  borough  of  Maidstone 
can  raise  its  own  rate  for  some  purposes,  and  be  liable  to  the  general  eountj 
rate  for  others/'  That  is  precisely  the  question  in  the  present  case.  No  exemp- 
tions given  by  the  charters,  antecedently  to  the  statute,  can  be  construed  to 
protect  from  the  charges  imposed  by  the  statute.  The  city  of  London,  which 
possesses  charters  granting  exemptions,  in  very  general  words,  does  not  claim 
them  as  against  charges  subsequently  imposed;  Norton's  Commentaries  on  the 
History,  &c.,  of  London,  book  2,  ch.  2,  p.  865.  Here  the  borough  brings 
expenses  upon  the  county.  The  borough  justices,  are  to  send  felons  to  the 
brviewell  or  county  saol;  and  the  expense  of  maintaining  and  moving  the  felons 
afterwards  £ftlls  on  the  county. 

FoUetf,  contri.  The  statutes,  independently  of  the  exempdons  in  the  char- 
ters, are  sufficient  to  protect  the  borough  from  the  rates.  The  justices  of  the 
borough  exercise  the  full  powers  of  justices  of  the  peace :  the  power  to  try  felo- 
nies is  not  among  the  regular  powers  of  a  justice  of  peace.  They  have,  there- 
fore, a  separate  jurisdiction;  and  the  non-intromittant  clause  is  without  exception 
as  to  the  jurisdiction  of  a  justice  of  peace.  The  words  are  not  distinguishable 
from  those  used  in  Mercer  v.  Davis,  10  B.  &C.  617;  and,  in  fact,  the  case  shews 
that  the  justices  of  the  county  exercise  no  jurisdiction,  as  such,  within  the 
borough:  they  cannot  even  apprehend  for  a  felony  committed  there.  r^Qn 
Neither  do  they  '''try  such  felonies.  Then,,  as  to  the  expense  said  to  be  '^ 
brought  upon  the  county,  the  borough  rate  repays  the  expenses  properly  belong- 
ing to  the  borough  itself:  it  maintains  its  own  gaol,  and  supports  the  prisoners 
tried  at  its  own  sessions.  The  first  statute  imposing  a  general  county  rate  w&s 
12  G.  2,  0.  29,  the  5th  section  of  which  exempts  places  from  contributing  to 
aay  particular  rate  to  which  they  were  not  before  liable.  Then  stat.  13  6.  '2, 
c.  18,  s.  7,(a)  shews  that  this  exemption  extends  to  such  places  as  have  com- 
missions of  the  peace  within  themselves,  and  are  not  subject  to  the  jurisdiction 
of  the  commissions  of  the  peace  for  the  counties;  and  power  is  given  to  pfsong 
such  places  to  raise  rates  for  ^themselves.  This  applies  in  terms  to  the  ^ 
case  of  Marlborough;  and,  in  fact,  a  rate  has  been  raised  there  ever  since  1775; 
and  the  county  has  never  imposed  any  rate  besides  that  which  was  quashed. 

(a)  Stat  13  G.  2,  c.  l%.c.  7,  recites  the  stat  12  O.  2,  c.  29,  and  goee  on  as  follows: 
^  but  there  being  a  proTi^o  in  the  said  act,  that  the  same,  or  any  thing  therein  contained, 
shonld  not  extend,  or  be  constrned  to  extend,  to  make  any  persons,  liberties,  diyisions,  or 
places  liable  to  pay  to  any  rate  to  be  made  in  pnrsnance  of  the  said  act,  to  which  snch 
person,  &c.,  did  not,  or  was  not  liable  to  contribnte  before  the  passing  thereof;  some 
doubts  have  arisen  whether  the  said  act  doth  extend  to  liberties  and  franchise,  which  are 
not  within  the  jurisdiction  of  the  commissions  of  the  peace  for  the  counties  in  which  such 
liberties  and  franchises  lie,  and  so  never  did  nor  were  liable  to  contribute  to  the  s&id 
county  rates ;  to  the  end  therefore  that  such  liberties  and  franchises  may  not  be  whollr 
deprived  of  the  benefit  of  the  said  in  part  recited  act,  it  is  hereby  declared  and  enacted 
by  the  authority  aforesaid.  That  where  any  liberties  or  franchises  within  that  part  of  Great 
Britain  called  England,  hare  commissions  of  the  peace  within  themselres,  and  are  not 
subject  to  the  jurisdiction  of  the  commissions  of  the  peace  for  the  counties  in  which  such 
liberties  or  franchises  lie,  and  do  not,  nor  did  before  the  making  of  the  said  in  part  re- 
cited act,  contribute  or  pay  to  the  several  rates  made  for  the  said  counties ;  it  shall  and 
may  be  lawfhl  to  and  for  the  justices  of  the  peace  of  such  liberties  and  franchises,  within 
the  respective  limits  of  their  commissions,  to  have,  use,  and  exercise  all  and  singular  the 
powers,  authorities,  and  methods,  given  or  prescribed  by  the  said  in  part  recited  act,  and 
all  such  liberties  and  franchises  are  hereby  declared  to  be  subject  thereto,  in  the  same 
manner  to  all  intents  and  purposes,  as  counties  at  large  are ;  any  thing  in  the  said  in 
part  recited  act  contained,  or  any  law,  usage,  or  custom  to  the  contraiy  thereof  in  anywise 
notwithstanding." 
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The  Stat.  M  O.  3,  o.  51,  b.  1,  besides  the  exemption  of  plaoes  bating  a  separate 
jnrisdiction,  and  subject  to  their  own  rates,  continnes  the  exemption  of  the 
plioes  exempted  by  12  G.  2,  o.  29.  In  Rex  v.  Clarke,  5  B.  &  Aid.  665,  it 
tppeired  that  no  boroagh  rate,  in  the  nature  of  a  eonntj  rate,  had  been  levied 
within  the  boroagh  of  Bath  before  stat.  55  G.  3,  o.  51 :  and  the  county  justices 
were  deprryed  of  their  jurisdiction  only  so  long  as  the  borough  magistrates  did 
not  make  default,  so  that  the  jurisdictions  were  not  entirely  separate ;  and  it  did 
not  appear  that  the  warrants  of  the  county  magistrates  required  to  be  backed  by 
the  borou^  magistrates.  There  are  certunly  dicta  in  that  case,  of  which  the 
authority  is  questionable.  From  the  language  of  Bayley,  J.,  in  Mercer  v.  Davis, 
10  B.  &  C.  623,  it  is  clear  that  he  understood  the  non-intromittant  elause  to 
give  the  justices  of  the  borough  power  to  levy  a  rate  in  the  nature  of  a  county 
fate:  and  the  whole  tenor  of  the  acts  shews  that  it  was  not  intended  that  any 
place  should  be  liable  to  both  rates.  It  is  true  that  the  charter  ci  Marlborough 
gifes  power  to  send  prisoners  to  the  county  gaol,  and  that,  so  far,  the  county  is 
p«t  to  an  expense;  but  the  question  must  be  decided  only  by  the  eflRsct  of  the 
words  in  the  statutes,  which  do  not  refer  to  the  distribution  of  the  expense : 
and  the  expense  seems  to  be  veiy  slight.  [Taunton,  J.  Cannot  the  county 
*3091  ^'^^P®^  ^^®  borough  to  repay  such  expenses  T]  Even  if  that  be  so,  it 
-I  (k)es  not  shew  that  the  county  justices  caa  levy  a  *rate.  The  indictment 
ii  for  disobeying  their  order  to  levy  the  rate. 

BanUw,  in  reply.  The  construction  of  the  word  <'  separate  jurisdiction^ 
hn  been  strained  too  far.  A  bench  warrant,  granted  by  the  county  justices  at 
qoarter  sessions,  would  not  require  to  be  backed  by  the  borough  magistrates : 
the  justices  do  interfere  in  the  borough  when  assembled  at  quarter  sessions. 
The  rate  which  the  borough  justices  have  power  to  levy  within  the  borough,  is 
a  rate  for  partial  purposes  only,  and,  therefore,  the  argument  drawn  from  the 
fiietof  such  levy  is  inapplicable  here;  so  far,  at  least,  as  the  rate  here  contended 
far  is  for  other  purposes.  The  object  of  stat.  55  6. 3,  o.  51,  was  to  correct  the  dis- 
proportions in  the  assessments  of  county  rates :  the  borough  must,  therefore,  con- 
tribute, so  far  as  it  creates  expense.  This  is  the  construction  put  upon  the  ex- 
emptmg  section,  stat.  12  O.  2,  c.  29,  s.  5,  in  Bum's  Justice,  County  Rate, 
vol.  i.  p.  922,  Ghitty's  ed.  (26th,  1831).  ^  As,  for  instance,  where  by  stat.  22 
H.  8,  c.  5,  towns  corporate  ace  charged  for  the  repairing  of  bridges  within  their 
respoBtive  liberties,  and  the  counties  for  the  bridges  out  of  such  liberties ;  in 
neh  a  case  a  town  corporate  ought  not  to  be  charged  towards  the  bridges  in  the 
eoonty  at  large ;  and,  consequently,  ought  to  have  an  abatement  in  the  rate 
charged  upon  them,  in  mch  proportion  as  the  eapense  of  bridges  is  to  the  whole 
expense  of  the  several  articles  charged  upon  the  siud  general  county  rate :  as  if 
tbe  expense  of  bridges  be  a  tenth  part  of  the  whole  expense  chargeable  upon  the 
tgiQI  county  rate,  then  such  town  corporate  shall  have  an  Abatement  of  one 
^  shilling  for  every  ten  which  it  would  otherwise  be  charged  with  in  such 
itte."  Owr.  adv.  vuii. 

Lord  DiNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  qaestion  is,  whether  the  justices  of  the  peace  of  WiUahire  have  a  ri^ht 
to  enforce  a  county  rate  in  the  borough  of  Marlborough,  Jhe  charter  of  which 

S'res  the  borough  justices  power  to  commit  felons  to  the  county  gaol,  but  pro- 
bits  them  from  trying  felonies  ;  at  the  same  time  containing  a  ne  intromit- 
tant  claose.  The  only  facts  in  the  case  applicable  to  this  question  are,  that  the 
Wmgh  justices  act  within  the  borough,  and  the  county  justices  exercise  no 
jarisdiction  there;  that  the  borough  justices  have^  since  1775>  levied  rates  in 
the  nature  of  county  rates,  and  that  the  county  has  never  rated  the  boroughv 
The  borough  has  a  gaol  of  its  own,  and  a  countv  gaol  is  also  locally  situate 
within  the  borough ;  the  prisoners  apprehended  for  felonies  committed  within 
the  borough  have  been  apprehended  by  warrants  of  the  county  justices,  backed 
I9  the  borough  justices.  The  expenses  of  oonveying  them  for  trial  from  Marl- 
Wmgh  to  Fisherton  gaol^  near  Salisbury^  for  the  9mwmj  hftve  been  paid  bj 
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the  borough;  bat  the  expenses  of  maintaining  them  in  the  goal,  and  of  conyejing 
them  from  that  saol  to  the  assizes,  by  the  county. 

Under  these  circumstances  we  think  there  must  be  judgment  for  the  defend- 
ant. There  is  some  confusion  in  the  cases  on  the  subject,  which  appear,  at  first 
sight,  not  easy  to  be  reconciled.  As  our  opinion  is  founded  on  the  words  in 
the  proviso,  55  O.  8,  c.  51,  s.  1,  and  the  24th  '^'section  of  the  same  sta^  r^oyt 
tute,  we  think  it  is  not  necessary  to  discuss  the  decisions.  The  proviso,  *- 
after  authorising  the  justices  of  the  peace  of  the  several  counties  in  England,  at 
their  sessions,  to  make  a  fair  and  equal  county  rate,  goes  on  and  says,  "  Pro- 
vided also"  (his  lordship  then  read  the  proviso).  With  this,  the  24th  section, 
authorising  rates  for  counties,  towns,  and  other  places  having  commissions  of 
the  peace  within  themselves,  agrees.  (His  lordship  then  read  the  24th  section.) 
It  is,  we  think,  sufficient  to  say,  that  the  case  is  within  the  proviso.  Marl- 
borough is  a  place  having  a  separate  jurisdiction ;  and  it  was,  before  the  paasinff 
of  the  act,  subject  to  rates  in  the  nature  of  county  rates,  imposed  and  assessed 
by  its  own  justices.  Both  conditions  therefore  are  satisfied.  We  are  aware 
that  this  construction  is  not  consistent  with  some  of  the  decisions  to  be  found 
in  the  cases  cited,  or  rather  with  the  expressions  used  by  Lord  Tenterden  in 
Rex  V.  Clarke,  5  B.  &  Ad.  672,  that  the  jurisdiction  of  the  borough  magistrates 
must  be  coextensive  with  that  of  the  county  magistrates,  and  with  what  Mr. 
Justice  Bayley  states  in  the  beginning  of  his  judgment  in  the  same  case.  Bnt 
this  case  does  not  admit  of  a  decision,  owing  to  the  mixed  and  incongruous  cir- 
cumstances whereof  it  is  composed,  without  conflicting  with  some  previous  opin- 
ion.    The  safest  mode  is  to  abide  by  the  words  of  the  statute. 

Yerdict  to  be  entered  for  the  defendant.(a) 


♦Sir  JAMES  SHAW,  Bart.,  against  POYNTER.     Saturdavy    ^^^^ 

Nov.  22.  L^^ 

On  retam  to  habeas  corpus,  it  appeared  that  an  action  was  commenced  in  the  Lord 
Major's  Oonrt  in  London,  for  penidties  under  a  by-law,  which  by-law  was  founded  on 
a  custom,  that  no  artificers  or  handicraftsmen,  or  other  shopkeepers  or  traders  bj 
retail,  being  free  of  the  city,  should  be  permitted  to  employ,  hire,  or  set  on  work  in  any 
such  handi(*raft  or  manual  occupation  within  the  city  or  liberties,  any  person  not  being 
free  of  the  city  or  apprentice  to  a  freeman.  The  by-law,  after  stating  that  the  custom 
had  been  infringed,  to  the  prejudice  of  many  poor  handicraftsmen  and  others,  being 
freemen,  prohibited  under  a  penalty  the  employment  of  any  person  contraiy  to  the 
custom ;  and  it  added  several  provisoes,  exempting  certain  cases  from  the  operation  of 
the  clause.  The  provisoes  immediately  followed  the  enacting  part,  but  formed  dis- 
tinct sentences,  and  were  not  incorporated  with  it  by  reference.  The  declaration  in 
the  suit  was  founded  on  the  by-law,  and  charged  the  defendant,  a  freeman,  with  set* 
ting  one  W.  C.  on  work  ".in  the  manual  occupation  of  a  butcher,"  within  the  liberties 
of  the  city,  such  person  being  a  foreigner  from  the  liberties,  contrary  to  the  by-law : 

Held,  that  the  custom,  as  set  out,  was  good. 

Also,  that  the  by-law  was  good,  though  it  gave  no  -exemption  from  the  penalty  in  case 
freemen  should  not  be  found  to  undertake  the  employment.  And  that  the  declaration 
was  good,  though  it  did  not  aver  that  such  freemen  could  have  been  found. 

Also,  that  it  was  not  necessary,  in  the  declaration,  to  negative  the  exceptions  contained 
in  the  provisoes. 

Also,  that  the  offence  was  sufficiently  described  in  the  declaration,  by  stating  that  the  de- 
fendant "  set  on  work  m  the  manual  occupation  of  a  btUeher,  one  W.  G.,''  ^c. 

This  was  an  action  of  debt  commenced  in  the  Lord  Mayor's  Court  by  the 
Chamberlain  of  the  city  of  London,  for  a  penalty.  The  defendant  having 
pleaded,  a  habeas  corpus  waa  sued  out,  and  a  return  made  by  the  lord  mayor, 
aldermen,  and  sheriffs. 

(a|  See  stat  6  &  6  W.  4,  c  76,  ss.  U2,  113,  114,  117,  as  to  the  future  liabill^  of  cer> 
tain  boroughs  to  county  rales. 
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The  retarn  stated  an  immemorial  oustom  of  the  city,  '^  That  no  person  or  per- 
sons sboald  be  willingly  suffered  to  exercise,  use,  or  occupy  any  manual  occu- 
pation or  handicaft,  or  to  sell  or  put  to  sale  any  wares  or  merchandizes  by  retail 
in  any  shop  inward  or  outward,  or  other  place  or  room  kept  for  shew,  sale,  or 
putting  to  sale  any  wares  or  merchandizes  by  retail  within  the  said  city  or 
liberties  thereof,  unless  he  or  they  were  free  or  apprentice  or  apprentices  with 
some  that  be  free,  and  bound  by  indenture  according  to  the  custom  of  the  said 
dty ;  nor  shall  any  artificers,  or  handicraftsmen,  or  other  shopkeepers  or  traders 
by  retail,  being  tree  of  the  said  city,  be  permitted  to  employ,  hire,  or  set  on 
^131  ^^^^  *^^  *^y  ^^^^  handicraft  or  manual  occupation,  or  in  buying,  selling 
•'  or  exposing  to  sale  by  retail  any  wares  or  merchandizes  within  the  said 
dty  or  liberties  thereof,  any  person  or  persons  whatsoever  not  being  free  of  the 
said  dty  or  apprentice  or  apprentices  as  aforesaid."  The  return  also  stated,  in 
the  usual  manner,(a)  the  custom  for  the  mayor  and  aldermen,  with  the  consent 
of  the  common  council,  to  put  and  ordain  fuU  remedy,  if  any  custom  in  the  said 
dty  obtained  and  used  is  or  hath  been  in  any  part  hard  or  defective,  or  any 
thing  in  the  same  city  newly  arising  should  or  shall  need  amendment,  ic.{a) 

The  return,  then,  after  stating  the  confirmation  of  the  customs  of  the  city  by 
authority  of  Parliament  under  Kich.  II.,  went  on  to  certify  that  at  a  common 
council,  held  July  4th,  in  the  11th  year  of  the  reign  of  Queen  Anne  (1712),  it 
was  ordained  and  enacted  as  follows : — <<  Whereas  l)y  the  laws  and  customs  of 
this  dty  of  London,  no  person  or  persons  should  be  willingly  suffered,"  &c. 
(stating  the  custom  verbatim  as  above  set  out,  as  to  exercising  occupations  or 
handicrafts,  and  selling  by  retail,  and  as  to  employing  persons  in  such  occupa- 
tions and  retail  selling,  &c. :)  "  the  which  laws  and  customs  notwithstanding, 
divers  persons  not  being  free  of  the  said  city  do  use  and  exercise  sundry  manual 
occupations  or  handicrafts  within  the  same  city  or  the  liberties  thereof,  and  seve- 
ral other  artificers  and  handicraftsmen  and  other  shopkeepers  and  traders  by 
retail,  being  freemen  of  this  city,  not  regarding  the  same  laws  and  customs, 
nor  the  oath  which  they  have  taken  to  the  said  city  at  such  time  as  they  were 
Ml  J -I  made  free,  for  the  ^maintenance  of  the  franchises  and  customs  thereof, 
^  have  of  late  not  only  willingly  employed,  hired,  and  set  on  work  within 
the  said  city  and  liberties  thereof  divers  foreigners  from  the  liberties  of  the 
same  dty  in  divers  and  sundry  handicrafts  and  manual  occupations,  and  in  buy- 
ing and  selling  and  exposing  to  sale  by  retail  divers  wares  and  merchandises 
within  the  said  city  and  liberties  thereof,  but  have  also  refused  to  .take,  employ, 
and  set  on  work  in  their  trades  and  occupations  the  honest  poor  citizens  and 
fipeemen  of  the  same  dty,  to  the  great  hinderance,  loss,  and  prejudice  of  the 
said  poor  citizens,  and  to  the  utter  undoing  of  a  great  number  of  the  said  poor 
haDdicraftsmen  and  other  persons  bred  to  trades  and  not  of  ability  to  set  up  the 
same,  being  citizens  and  freemen  of  the  said  city,  unless  some  speedy  remedy 
be  herein  provided :  For  reformation  whereof  be  it  enacted,"  &c.  The  by-law 
then  preceded  to  enact,  <<  That  no  person  whatsoever  not  being  free  of  the  said 
dty  shall  at  any  time  after  the  feast  day  of  St.  Michael  the  Archangel  now 
next  ensuing,  by  any  colour,  way,  or  mean  whatsoever,  directly  or  indirectly, 
by  himself  or  any  other,  use,  exercise,  or  occupy  any  art,  trade,  mystery,  man- 
ual occupation,  or  handicraft  whatsoever,  or  keep  any  shop  or  other  place  what- 
soever, inward  or  outward,  for  shew,  sale,  or  putting  to  sale  of  any  wares  or 
merchandises  whatsoever  by  way  of  retail  within  the  said  city  or  the  liberties 
thereof,"  under  a  penalty  of  5/.  for  each  offence.  It  was  further  enacted, 
**  That  no  person  or  persons  now  being  free  of  this  city  of  London,  or  who 
hereaf^r  shall  be  free  of  the  same,  shall,  after  the  said  feast  day  of  St.  Michael 
the  Archangel,  by  any  colour,  way,  or  mean  whatsoever,  set  on  work  in  any 

(a)  See  Clark  v.  Danton,  I  B,  &  Ad.  92 ;  and  the  Case  of  the  City  of  London,  8  Bep. 
121b. 
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manual  ocenpal^on  or  handicnft  witliin  the  said  mty  or  ^he  liberties  r^i  5 
thereof,  any  person  or  persons  being  a  foreigner  or  foreigners  from  the  >- 
liberties  of  the  said  city,  knowing  or  haTine  dne  notice  given  to  him  or  them 
that  sach  person  or  persons  so  by  him  or  tnem  to  be  set  on  work  is  or  are  m 
foreigner  or  foreigners  as  aforesaid ;  upon  pain  of  forfeiture  of  5^.  of  lawfal, 
&c,f  for  every  time  that  any  snch  person  or  persons  shall  offend,  commit,  or  do 
any  thing  contrary  to  the  purport,  true  intent,  and  meaning  hereof."  Also, 
diat  no  freeman  keeping  any  shop,  fto.,  for  shew,  sale,  or  putting  to  sale  of 
wares  or  merchandises  by  retail,  or  using  any  art,  trade,  &c.,  within  the  city  or 
liberties,  shall,  after,  &o.,  ''  directly  or  indirectly  employ,  retain,  or  keep  in  his 
service  as  a  journeyman  or  hired  servant  in  buying,  selUng,  or  exposing  to  sale 
any  wares  or  merchandises  whatsoever  by  way  of  retail,  any  person  not  being 
free  of  the  said  city,  knowing  or  having  due  notice  given  to  him  that  such  per- 
son so  by  him  employed,  retained,  or  kept,  is  not  free  of  the  said  city,  upon 
pain,"  &e.,  as  before.  <'  Provided,  nevertheless,  that  nothing  herein  contained 
shall  be  construed  to  prohibit  any  citiien  and  freeman  of  this  city  from  keeping 
in  his  service  any  person  being  under  the  age  of  twenty-one  years  upon  trial,  in 
order  to  be  bound  his  apprentice,  for  any  time  not  exceeding  three  months. 
Provided  also,  that  nothing  herein  contained  shall  be  taken  or  construed  to 
extend  to  charge  any  freeman  of  this  city  dealing  in  coarse  or  heavy  goods 
from  employing  any  servant  hired  for  yearly  wages  and  dwelling  with  him,  in 
the  weighing,  rummaging,  loading,  or  unloading  any  goods  or  merchandises  in 
the  way  of  his  trade,  or  in  any  laborious  work  not  concerning  the  art,  skill,  and 
mystery  of  the  same,  any  thing  herein  contained  to  the  contrary  notwithstand- 
ing. Provided  ^always,  that  this  act  or  any  thing  herein  contained  shall  i-M-ii* 
not  in  any  wise  extend  to  be  prejudicial  or  hurtful  to  the  governors  of  *- 
Christ's  Hospital  and  Bridewell,  or  to  any  other  of  the  hospitals  belonging  to 
the  said  city  for  the  time  being,  for  the  setting  on  work  either  strangers  or  for- 
eigners within  the  said  houses  or  any  of  them ;  neither  to  the  said  strangers  Of 
foreigners  that  shall  so  happen  to  work  therein  nor  to  any  of  them ;  neither  to 
any  freeman  or  woman  of  the  same  city  for  having  or  setting  on  work  any 
apprentice  or  apprentices  at  any  time  hereafter  in  any  art,  trade,  mystery, 
manual  occupation,  or  handicraft  within  the  said  city  or  liberties  thereof;  nor 
to  any  such  apprentice  or  apprentices  that  shall  so  serve,  so  as  his  or  their 
indenture  of  apprenticeship  be  enrolled  in  the  chamberlain's  office  of  the  said 
city  according  to  the  ancient  custom  of  the  said  city  in  that  behalf  used  and 
observed."  There  was  a  further  proviso,  that  the  enactment  should  not  extend 
to  freemen  setting  on  woi^  any  persons  being  felt-makers,  capthickers,  carders, 
spinners,  knitters,  or  brewers,  or  to  any  person  keeping  a  brewhonse  in  the  dtj 
or  liberties,  for  working  or  using  any  of  the  said  crafts  or  occupations  within 
the  same.  The  penalties  were  made  recoverable  by  action  of  debt  in  the  name 
of  the  chamberlain,  in  any  of  Uie  city  oourts  of  record,  and  the  byrlaw  pre- 
scribed the  mode  of  applying  such  penalties  when  recovered.  The  return  added 
that  the  by-kw  was  duly  published,  and  still  continued  in  force. 

The  return  then  stated  the  proceedings  at  the  suit  of  the  plaintiff  against  the 
defendant,  and  the  declaration,  which,  after  reciting  so  much  of  the  above  by- 
law as  related  to  the  employment  of  foreigners  in  any  manual  occupation  or 
handicraft,  &c.,  and  to  the  mode  of  recovering  *and  applying  penalties,  r^coiy 
proceeded  to  state  that  the  defendant,  not  regarding  the  said  act  of  com-  ^ 
men  council,  nor  the  penalties  therein  contained,  after  the  feast  of  St.  Michael 
mentioned  in  Uie  said  act,  and  before  the  affirming  of  the  bill  original  in  this 
suit,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  uf  affirming  the  bill,  &c.  (he  the  defendant  being  then  free  of  the  snid 
city,)  did  set  on  work  in  the  manual  occupation  of  a  butcher  one  William 
Cooke,  within  the  liberties  of  the  said  city,  that  is  to  say  in  the  parish  of  St. 
Helen,  London,  being  then  a  foreigner  from  the  liberties  of  the  said  city,  he, 
the  said  defendant,  knowing  and  having  due  notice  given  to  him  that  the  said 
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William  Cooke,  at  the  time  he  iraa  set  on  work  by  the  said  defendant  as  afere- 
said,  was  a  foreigner  from  the  liberties  of  the  said  city,  contrary  to  the  trtie 
intent  and  meaning  of  the  said  act  of  common  oonncil,  whereby  the  said  defend*- 
ant  hath  forfeited,  fto.  The  plea  was  nil  debet,  whereupon  issne  was  joined, 
and  the  same  remained  mdetermined.  And  this  the  lord  mayor,  aldermen,  and 
sherifis  stated  to  be  the  only  oanse,  &o. 

In  Michaelmas  term,  1833,  a  rnle  nisi  was  ol>tained  for  a  procedendo;  and  in 
the  following  term,  (January  15th,  1834,) 

PiaU  showed  canae.  First,  the  by-law  is  bad,  as  being  in  restraint  of  trade 
and  labour  genei^ly.  If  it  be  consistent  with  the  custom,  both  are  unreason* 
able  and  Toid.  In  Oom.  Dig.  By-law  (C.  3),  the  following  instances  are  given 
of  by-laws  like  the  present,  which  have  been  held  bad,  as  being  in  restraint  of 
^g^^^  trade;  vis.  ^that  no  one  use  his  trade  in  such  a  town,  who  was  not 
*  J  Apprentice  there  at  the  same  trade."  Or,  "  that  no  apprentice  there 
nse  his  trade  till  seven  years  afterwards/'  Even  supposing  this  by-law  to  be 
good,  the  declaration  is  insufficient,  because  it  does  not  show  that  the  present 
oaae  may  not  have  &llen  within  one  of  the  provisoes.  [Denman,  C.  J.  Would 
not  that  be  matter  of  defence  ?]  The  pro^soes  are  returned  as  part  of  the  law 
itaelf.  It  oof^t  to  appear  that  the  declaration  negatives  the  exceptions  eon- 
uined  in  them.  The  dedaration  states,  that  the  defendant  set  on  work,  in  the 
manual  occupation  of  a  butcher,  one  W.  G.,  within  the  liberties  of  the  city, 
being  then  a  foreigner  from  the  liberties  of  the  said  city,  and  the  defendant 
knowing  him  to  be  so.  But  a  forngner  from  the  libefties  miffht  be  an  appren- 
tioe,  whose  indentures  were  properly  enrolled.  It  is  not  said  that  W.  G.  was 
not  so.  The  declaration  does  not  contain  any  averment  which  brings  the  case 
within  the  mischief  recited  in  the  by-law,  by  showing  that  there  were  freemen 
whom  the  defendant  might  have  employed.  It  may  be  said  that  this  is  no 
objectioB  to  the  count;  but  a  by4aw  on  which  such  a  count  may  be  framed 
cannot  be  reasonable.  In  Fasakerley  v,  Wiltshire,  1  Stra.  462,  a  by-law  of  the 
dty  of  London,  that  none  but  the  company  of  free  porters  should  intermeddle 
in  the  importing  or  exporting  of  com,  &c.,  was  held  good;  but  a  reason  there 
given  was,  that  the  city  was  under  an  obligation  to  provide  porters ;  otherwise, 
aa  appears  from  Cuddon  v.  Eastwick,  1  Salk.  148,  such  a  oy-la^  would  have 
been  nnreasonable.  Here  the  city  is  not  obliged  to  provide  freemen  for  the 
purpose  in  question.  In  Fasakerlev  t;.  Wiltshire,  1  Stra.  462,  it  appeared  that 
^<..q^  n  free  porter  was  present  when  the  ^defendant  intruded.  Again,  the 
•I  declaration,  following  the  by-law,  states,  that  the  defendant  employed 
W.  C.  in  the  ^  manual  occupation"  of  a  butcher.  There  is  nothing  in  the 
deelaration  which  defines  what  is  the  manual  occupation  referred  to  there.  It 
nwy  be  sweeping  the  shop,  or  performing  any  other  menial  office.  It  may, 
indeed,  he  said  that  the  by-law  is  equally  genersd ;  but  this  also  shows  the  un- 
reasonableness of  such  a  law.  [Taunton,  J.  Performing  such  menial  offioes 
would  not  be  evidence  of  exercising  the  manual  occupation  of  a  butcher.] 

FoQeUy  and  Gumey,  contrA.  Tne  last  objection  is  answered  by  The  Case  of 
the  Gtj  of  London  (or  Waffoner's  Gase),  8  Bep.  120  a,  where  the  return  set 
out  a  declaration  in  the  Lord  Mayor's  Gourt,  averring  that  the  defendant  used 
the  manual  occupation  of  a  tallow-chandler,  and  it  was  held  good.  There  is  no 
doabt  that  the  present  by-kw  would  be  bad,  if  not  warrant^  by  custom ;  but 
the  retnm  here  states  a  custom  which  supports  the  by-law.  It  is  said,  the 
declaration  does  not  show  that  there  were  freemen  who  might  hate  been  em- 

Eloyed.  But  it  is  enough  if  the  declaration  follows  the  enacting  part  of  the 
y  law,  which  is  the  part  grounded  upon  the  custom.  The  recital  of  the  by-law 
merely  introduces  the  enactiug  part,  by  stating  how  the  custom  has  been  de- 
parted from.  In  every  corporate  town  customs  in  restraint  of  trade  have  pre- 
vailed ;  if  the  custom  in  question  is  restrictive,  the  saaie  objection  applied  as 
strongly  in  Clark  v.  Denton^  1  B.  &  Ad.  92,  and  Shaw  v.  Pope,  2  B.  &  Ad. 
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465.  It  is  ui^ed  that  in  this  case  the  exceptions  subjoined  to  the  bj-law  p320 
are  not  Negatived ;  but  that,  if  an  objection,  applies  to  the  declaration ;  >- 
and  if  the  declaration  be  bad,  that  mav  be  ground  of  error  hereafter,  but  is  no  rea- 
son for  refusing  a  procedendo ;  Clark  v.  Denton,  1  B.  &  Ad.  92.  [Dsnman, 
C.  J.  There  only  one  count  was  objected  to.]  But  Lord  Tenterden  referred 
to  Horton  v,  Beckman,  6  T.  R.  760,  where  the  objection  applied  to  the  whole 
of  the  plaintiff's  bill ;  and  Lord  Eenyon  nevertheless  (on  reference  being  made 
to  the  case  of  Sherborn  v.  Bostock,  Fitzg.  51)  granted  a  procedendo,  saying, 
that  perhaps  the  proper  way  of  taking  advantage  of  any  defect  on  the  face  of  the 
proceedings  below  would  be  by  writ  of  error.  And  at  all  events,  the  supposed 
defect  here  is  no  ground  of  objection.  Where  the  enacting  part  of  the  law  de- 
clared upon  is  complete  in  itself,  it  is  enough  to  frame  the  declaration  upon 
that,  without  noticing  a  subsequent  proviso,  which  is  distinct  from  it.  It  was 
so  held  in  Steel  v.  Smith,  1  B.  &  Aid.  94,  where  the  proviso,  though  in  the 
same  section  of  the  statute  (55  O.  3,  c.  137,  s.  6,)  with  the  enacting  clause 
declared  upon,  was  entirely  separate  from  it.  And  this  rule  applies  as  well  to 
a  by-law  of  the  city  of  London  as  to  a  penal  statute.  As  to  the  meaning  of  the 
words  ''  set  on  work  in  the  manual  occupation,"  there  have  been  many  cases 
decided  on  the  stat.  5  Eliz.  c.  4,  s.  31,(a)  in  which  those  *words  in  a  r^oAi 
declaration  have  sufficed  as  a  description  of  the  offence  created  by  the  ■- 
statute.  [LiTTLEDALE,  J.,  referred  to  Pratt  v,  Eraser,  3  Camp.  14,  and  Cun- 
ningham V.  Watson,  3  Camp.  249.  Patteson,  J.  The  custom  in  this  case 
goes  further  than  that  in  Clark  v.  Denton,  1  B.  &  Ad.  94.]  That  was  equally 
in  restraint  of  trade.  [Taunton,  J.  Lord  Mansfield  says,  in  Beach  v.  Turner, 
4  Burr.  2450,  under  the  stat.  5  Eliz.  c.  4,  s.  31,  that  "  there  is  a  great  differ- 
ence between  setting  up  a  trade  and  working  in  it."]  Still  the  question  is, 
whether  such  a  custom  as  this  be  ffood  or  bad  -,  the  dictum  of  Lord  Mansfield 
does  not  reach  that  point.  A  simUar  custom  in  principle,  namely,  that  none 
but  free  porters  should  carry  com  within  the  liberties  of  the  city,  was  upheld 
in  Fazakerley  v.  Wiltshire,  1  Stra.  462,  and  it  was  admitted,  in  Cuddon  v.  East- 
wick,  1  Salk.  148^  that  a  by-law,  founded  on  that  custom,  would  be  good,  though 
the  contrary  was  held  there,  as  to  a  by-law  requiring  all  strangers  coming  into 
the  port  of  London  to  employ  city  porters.  Tne  custom  in  question  does  not 
prevent  persons  from  obtaining  employment  in  the  specified  trades  and  occupa- 
tions by  means  of  apprenticeship;  it  merely  established  in  the  city  of  London 
the  same  rule,  in  effect,  which  the  stat.  5  Eliz.  c.  4,  laid  down  for  the  whole  of 
England  and  Wales.  And  it  appears  by  rules  of  this  Court,  that  in  a  case  of 
Bosworth  V,  Budgen,  14  6.  2  (not  reported),  upon  a  habeas  corpus  to  the  lord 
mayor,  aldermen,  and  sheriffs  of  London,  this  very  custom  was  returned  and 
held  good,  and  a  procedendo  awarded.  As  to  any  present  inconvenience  which 
may  be  supposed  to  arise  from  the  manner  in  whicn  the  custom  is  *en-  r^ooo 
forced;  in  Shaw  v.  Pope,  2  B.  &  Ad.  465,  where  the  question  was  as  I- 
to  the  power  of  limiting  the  number  of  carts  in  the  city,  this  Court  would  not 
inquire  into  the  reasonableness  of  the  number  licensed.  It  is  said  that  perhaps 
there  may  not  be  freemen  in  the  city  ready  to  be  employed :  but  the  by-law 
recites  the  contrary ;  and  if  circumstances  have  altered  since  it  was  passed,  the 
citizens,  by  another  of  the  customs  set  out,  have  power  to  amend  it,  so  &r  a^ 
remedy  is  wanted.(6) 

(a)  Which  forbade  any  person  ^^  other  than  snch  as  now  do  lawftiUj  nse  or  exercise  aoj 
art,  mystery  or  manual  occupation,  to  set  up,  occupy,  use  or  exercise  any  craft,  mysteiyor 
occupation  now  used''  in  England  or  Wales,  "  except  he  shall  have  been  brought  op 
therein  seven  years  at  the  least  as  an  apprentice,  in  manner  and  form  above  said ;  nor  to 
set  any  person  on  work  in  such  mystery,  art  or  occupation,  being  not  a  workman  at  this 
day;  except  he  shall  have  been  apprentice  as  is  aforesaid,"  tc,  (Repealed,  saving  tbe 
custom  and  order  of  the  city  of  London,  Ac,  by  64  G.  3,  c.  96.) 

(b)  There  is  a  by-law  of  the  city  (22d  of  November,  1750,  24  G.  2),  which,  after  reciting 
that  of  Jnly  4th,  1712,  and  a  previous  one  of  April  15th,  1706,  and  reciting  also  th«( 
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Lord  DsNMAN,  C.  J.  The  objection,  that  it  ought  to  have  appeared  by  the 
declaration  that  this  oase  did  not  come  within  any  of  the  exceptions  to  the  by- 
kwy  has  been  already  answered.  It  woald  be  no  objection  in  this  court  to  a 
declaration  on  a  penal  statute,  and  the  same  rule  must  prevail  in  all  courts. 
The  matter  referred  to  is  contained  in  a  distinct  proviso,  and  forms  no  part  of 
the  description  of  that  which  is  prohibited.  It  would  be  matter  of  defence.  It 
is  also  objected  to  the  by-law  that  it  does  not  expressly  restrain  the  prohibition 
to  cases  in  which  a  qualified  person  is  present  and  might  be  employed ;  but 
such  an  objection,  if  good,  might  have  been  raised  in  almost  every  instance  of  a 
*^2R1  *^J*^^  ^  restraint  of  trade.  Whether  the  custom  now  returned  be 
^  yaUd  or  not,  is  a  question  which  we  will  take  time  to  consider.  If 
there  was  such  a  decision  in  14  O.  2,  as  has  been  referred  to^  we  should  be 
glad  to  be  furnished  with  it. 

LiTTEBALE,  J.  The  objection  that  there  is  matter  in  the  provisoes  which 
the  declaration  ought  to  have  negatived,  is  answered  by  many  cases }  as  Rex  v. 
Pemberton,  2  Burr.  1035, 1 W.  Bla.  230 ;  Ward  v.  Ward,  2  Chitt.  Rep.  582.(a) 
As  to  the  suggestion  that  there  may  have  been  no  qualified  persons  whom  the 
defendant  could  employ,  if  that  were  the  fact  he  mignt  offer  it  as  an  answer  in 
the  court  below.  With  respect  to  the  goodness  of  the  custom  there  n^ay  be 
some  doubt,  though  I  do  not  at  present  entertain  any. 

Taunton,  J.  The  other  objections  ought,  I  think,  to  be  overruled ;  but  I 
must  say  I  have  doubts  as  to  the  goodness  of  the  custom.  There  is  a  great 
difference  between  excluding  foreigners  from  setting  up  in  trades,  and  restraining 
a  qualified  person  from  employing  journeymen  who  are  foreigners.  But  if  this 
custom  has  already  been  held  good,  the  judgment  to  that  effect  may  be  shewn 
to  us. 

Pattbson,  J.  The  matter  in  the  provisoes  would  clearly  be  matter  of 
defence.  As  to  the  objection  drawn  from  the  use  of  the  words  *'  manual  occu- 
pation,'' the  answer  is,  that  those  words  must  have  a  reasonable  interpretation. 
The  question  as  to  the  custom  must  be  further  considered.  Cur.  adv.  vttlt. 
*3241  *^^  DxNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
->  After  stating  the  substance  of  the  by-law  upon  which  the  present  action 
was  brought,  his  lordship  said :  Such  a  by-law,  being  in  restraint  of  trade, 
must  be  grounded  on  a  special  custom,  and  a  custom  is  accordingly  alleged ; 
the  question  is,  whether  it  be  a  void  or  a  good  custom.  It  has  often  been  held 
that  customs  in  restraint  of  trade  were  good,  but  that  has  been  in  the  case  of 
persons  setting  up  as  masters.  The  statute  5  Eliz.  c.  4,  s.  31,  enacts  that  it 
shall  not  be  lawful  for  any  person  to  exercise  any  craft,  mystery,  or  occupation 
now  used,  except  he  shall  have  served  an  apprenticeship  ;  nor  to  set  any  person 
on  work  in  such  mystery,  art,  or  occupation,  except  he  shall  have  been  appren- 
tice as  is  aforesaid,  under  certain  penalties ;  and  in  Beach  v.  Turner,  4  Burr. 
2449,  which  was  an  action  against  a  journeyman  upon  that  clause  of  the 
statute,  Lord  Mansfield  said  that  "  this  act  of  parliament  meant  to  prevent 
persons  from  setting  up  the  trade,  being  unqualified  for  it;  or  employing 
unqualified  persons :  but  it  did  not  mean  to  give  a  penalty  against  both."  He 
was  of  opinion  that  the  act  forbade  the  master  to  employ  unqualified  persons  as 

tereral  of  the  mjeteries,  kc,  carried  on  within  the  city  and  liberties,  cannot  always  be 
supplied  with  a  sufficient  number  of  fit  and  able  jonmejmen,  being  freemen,  in  which 
cases  the  restrictions  of  the  aboTe  acts  may  be  prejudicial  to  the  trade,  kc,  of  the  city, 
enables  the  court  of  lord  mayor  and  aldermen  to  grant  license  to  any  person  free  of  the 
city,  and  residing  within  the  same,  or  the  liberties,  who  shall  satisfy  the  court  that  he  has 
nsed  his  best  endeaTonrs,  and  cannot  procure  a  sufficient  number  of  fit  and  able  journey- 
man, being  freemen,  to  hire,  retain,  employ,  and  set  on  work  in  his  mystery,  occupation 
or  haadicraft,  so  many  foreigners,  for  such  time  or  times,  and  under  such  restrictions  and 
conditions,  as  to  the  said  court  shall  from  time  to  time  seem  fit  and  necessary. 

(a)  Bot  compare  with  this  case,  Steel  v.  Smith,  I  B.  k  Aid.  94,  Yarasour  v.  Ormro,  6 
B.  k  C.  430. 
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journeymen,  tkongh  the  penalty  was  imposed  upon  him  only,  and  not  upon  the 
joameyman.  Here  the  master,  not  the  joumeymany  is  sued  for  the  penalty, 
and  that  ease  is  appiicable.  Whether  a  restriction  like  this  would  be  reasonable, 
if  now  introduced  for  the  first  time,  is  not  the  question,  but  whether  it  was  so 
anciently :  and  the  by-law  here  recites  that,  at  the  time  of  its  passing,  the 
custom  had  been  infringed,  to  the  great  hinderance,  loss,  and  prejudice  of  the 
honest  *poor  citizens  and  freemen,  and  to  the  utter  undoing  of  a  great  noo^ 
number  of  the  poor  handicraftsmen  and  other  persons  bred  to  trades  and  ■- 
not  of  ability  to  set  up  the  same,  being  citizens  and  freemen  of  the  said  city, 
unless  some  speedy  remedy  were  therein  provided.  I  think,  therefore,  thai  the 
custom  appears  not  to  have  been  unreasonable.  The  case  has  stood  over  in 
order  that  we  might  ascertain  whether  there  had  not  been  a  decision  in  favour 
of  the  present  custom  in  1742.  We  have  reason  to  think  that  such  a  deciaioB 
took  place ;  but  the  finct  is  not  so  strongly  established  as  to  govern  our  present 
judgment  if  the  custom  appeared  to  us  to  be  bad.  Rule  absolute.(a) 


*CONNOP  against  MEAKS  and  WOODS.     Sahmla^,  Nov.  22.    [*326 

The  statute  3  Jk  4  W.  4,  c.  98,  i.  7,  which  protects  Mils  of  ezchasge  payable  at  three 
months  or  less  from  the  operation  of  the  usury  laws,  extends  alM  to  warrants  of  at- 
torney giyen  to  secure  pigment  of  such  bills. 

Platt,  in  the  last  term,  obtained  a  rule,  calling  on  the  plaintiff  to  shew 

(a)  See  4  Vln.  Abr.  tit  By-laws,  (A.  2),  fB). 

A  copy  of  the  proceedings  in  Bosworth  v,  Budgen  was  laid  before  the  Oourt  subsequently 
to  the  above  argument  (Hilary  term,  1834),  with  an  affidavit,  entitled  in  the  cause  Shaw 
V.  Poynter,  and  sworn  by  the  clerk  to  the  plaintiff's  attorney.  The  papers  exhibited  were 
copies  of  a  rule  nisi  in  the  Court  of  King's  Bench,  Michaelmas  term,  14  G.  2,  for  a  pro- 
cedendo in  the  cause  of  Bosworth  v.  Bu<^n  |  two  rules,  enlarging  Uie  same,  and  a  rule 
absolute  for  a  procedendo,  Trinity  term,  16  Q.  3.  The  affidavit  verified  these  as  rules 
obtained  in  K.  B.  on  return  made  by  the  mayor  and  aldeimen  of  London  to  a  habeas 
corpus.  It  fhrther  stated  that  a  general  and  official  book  is  kept  in  the  Lord  Mayors 
Court,  wherein  all  returns  to  writs  of  habeas  corpus  are  entered  before  the  return  is  de- 
livered out  by  the  officer  making  the  same;  that  in  such  entry  it  is  not  the  practice  to 
insert  the  act  of  common  council  at  length ;  that  the  return  made  in  the  above  case  in 
1740,  is  duly  entered  in  the  return  book  used  at  that  time,  and  that  the  paper  annexed, 
marked  B.,  is  a  true  copy  of  such  entry  so  made  in  the  book,  together  with  the  note  or 
memorandum  made  at  the  foot  thereof;  that  the  return  not  having  been  filed  in  EL  B., 
the  deponent  could  not  obtain  it ;  and  that  the  record  in  the  cause  was  deposited,  as  be 
believed,  in  the  muniment-room  in  the  Quildhall,  and  that  he  could  not  obtain  it  there- 
from. He  also  swore,  that  the  by-law  upon  which  that  action  was  brought  was  the  same 
now  in  question.  The  document  marked  E.  was  headed,  "  Habeas  corpus  for  William 
Budgen,  returnable,"  kc ;  after  which  came  an  entry  of  the  return,  setting  out  the  foU 
lowing  custom :  "  That  no  person  or  persons,  being  fi^e  of  the  said  city  of  London,  shafl 
by  any  colour,  way,  or  mean  whatever,  set  on  work  in  any  manual  occupation  or  handicmft 
within  the  said  city  or  the  liberties  thereof,  any  person  or  persons  being  a  foreigner  or  for- 
eigners from  the  liberties  of  the  said  city,  knowing  or  having  due  notice  given  to  him  or 
them  that  such  person  or  persons  so  by  him  or  them  to  be  set  on  work,  is  or  are  a  for- 
eigner or  foreigners."  The  custom  for  amending  hard  or  defoctivo  customs,  Ac,  was  also 
stated ;  and  the  confirmation  of  customs  under  Richard  II.  The  return  then  certified  an 
act  of  common  council,  made  in  11  Ann.  (but  the  entry  merely  referred  to  the  by-law, 
and  did  not  set  it  out ;)  and  it  was  further  certified,  that  the  defendant  was  taken  and  de* 
tained  by  virtue  of  a  bill  original  affirmed  and  prosecuted  against  him  at  the  suitof  Johm 
Bosworth,  Esquire,  Chamberlain  of  London,  in  a  plea  of  debt  for  Si.  in  the  Lord  Kayor's 
Court,  the  tenor  of  which  said  bill  original  follows,  kc.  (but  it  was  not  set  out  in  thk 
entry ;)  upon  which  bill  the  parties  had  pleaded,  4c.  The  memorandum  subjoined,  and 
referred  to  by  the  affidavit,  was : — ^^  Note.  This  return  was  solemnly  argued  in  the  Coart 
of  King's  Bench,  and  by  the  unanimous  opinion  of  all  the  Judges,  a  procedendo  was 
awarded,  and  afterwards  the  cause  was  tried  in  the  Mayor's  Court,  and  verdict  and  jsdf- 
ment  for  the  plaintiit" 
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eaase  why  the  warnnt  of  atioiney  giren  by  tho  defendsiit  Heaks  in  this  oanae, 
tad  the  judgment  signed  thereon,  shonld  not  be  set  aside  on  the  ground  of 
usuTy.  The  plaintiff  had  discounted  several  bills  at  two  or  three  months  for 
Meaka,  upon  uguziooa  terms ;  and  some  of  the  bills  being  dishonoured,  Meaks, 
who  was  aoeefiKHr,  and  Woods  who  was  the  drawer  of  the  bills,  gave  the  plain* 
tiff  a  waaaat  of  attorney  for  the  amoont^  upon  which  judgment  was  afterwards 
entered  up. 

*3271       ^^^  ^^^  shewed  cause,  and  contended  fhat  the  statute  3  &  4  W.  4, 
-*   0.  98,  a.  7,(a)  which  repealed  the  usury  laws  as  to  bills  at  and  under 
three  nonths,  extended  also  to  wamnts  <tf  attorney  given  to  aeeiire  the  amount 
of  such  bills. 

Flatty  and  BaU^  contri.  The  clause  is  confined  by  its  terms  to  bills  and 
notes.  The  words  are,  "  nor  shall  the  liability  of  any  party  to  any  bill  of  ex- 
change (meaning  any  such  bill  or  note  as  before  mentioned;  '*  be  affected"  fto. 
That  expressly  refers  to  a  bill  or  note  only,  and  not  to  any  additional  security. 
The  present  is  the  case  of  a  warrant  of  attorney  given  to  secure  the  payment 
of  principal  and  usurious  interest ;  it  ought  to  be  considered  in  the  same  way 
is  if  there  had  been  no  bill  or  transaction,  and  this  security  had  been  given  in 
the  first  instance.  It  is  as  if  a  bond  had  been  entered  into  for  the  same  pur- 
pose. jTTaunton,  J.  According  to  your  argument  although  a  party  may 
give  a  bill  at  three  months  on  usurious  terms,  he  cannot,  if  su^  upon  such  bill, 
prevent  further  litigation  by  giving  a  warrant  of  attorney.]  He  may  give  a 
*3281  ^^g°^^^'  I^  ^^  *^  ^^^^  ^^^  ^^^  present  warrant  of  attorney  is  good, 
-^  the  usury  laws  may  always  hereafter  be  evaded  by  giving,  first,  a  bill  at 
three  months  for  the  usurious  loan,  and  then  a  warrant  of  attorney  to  secure 
the  amount  of  the  bill. 

Lord  DzNMAN,  G.  J.  To  hold  this  case  not  within  the  clauses  referred  to, 
would  in  a  great  measure,  render  the  enactment  nugatory.  The  words  are, 
^'nor  shall  the  liability  of  any  party  to  any  bill  of  exchange  or  promissory  note 
be  affected  by  reason  of  any  statute  or  law  in  force  for  the  prevention  of 
usury."  That  may  be  confined  to  bills  drawn  at  not  more  than  tnree  months : ' 
but  the  liability  on  this  warrant  of  attorney  is  a  liability  to  such  a  bill;  and  if 
we  decided  here  that  the  usury  laws  attached,  as  they  would  have  done  before 
this  statute,  the  **  liability"  of  a  party  to  a  bill  of  exchange  at  three  months 
would  "  be  affected"  by  reason  of  the  laws  in  force  for  the  prevention  of  usury. 
The  rule  must  therefore  be  discharged. 

Tauntow,  Patteson,  and  Williams,  Js.  concurred. 

Rule  disohaxged  without  costs,  this  being  the  first  decision  on  the 
statute. 


»o9oi  *ROE  dem.  BLAIR,  WOOD,  and  HAWTHORN  against  STREET 
^^^^  and  FAIRBANKS.     Saturday,  Nov.  22. 

In  ejectmeot  against  S.  4  F.,  where  it  is  shown  that  B.,  not  a  party  to  the  cause,  came 

(a)  3  &  4  W.  4,  c.  98,  s.  Y,  enacts,  "  That  no  bill  of  exchange  or  promissory  note  made 
pajsble  at  or  within  three  months  after  the  date  thereof,  or  not  having  more  than  three 
months  to  ron,  shall,  bj  reason  of  anv  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receire  or  allow  mterest  in  discounting,  negotiating,  or  transferring 
the  SAme,  be  void,  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange  or  promis- 
sory note  be  affected  by  reason  of  any  statute  or  law  in  force  for  the  prevention  of  usuiy, 
nor  shall  any  person  or  persons  drawing,  accepting,  indorsing,  or  signing  any  such  bill 
or  note,  or  lending  or  advancing  any  money,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively  for  the  loan  of  money  on  any  such  bill 
or  note,  be  subject  to  any  penalties  under  any  statute  or  law  relating  to  usury,  or  any 
other  penalty  or  forleitore :  any  thing  in  any  law  or  statute  relating  to  usury,"  &c., 
"  notwithstanding." 


164  Bob  d.  Buib  v.  Sibbet.    M.  T.  1834.  [329 

into  pouession  of  the  premises  under  an  onperformed  contract  of  sale,  and  that  8.  and 
F.  held  of  him,  notice  to  quit,  served  upon  S.  and  F.  is  sufficient. 

Notice  to  quit,  served  upon  F.'s  wife  on  the  premises  held  bj  F.,  is  sufficient  as  to  F/s 
premises. 

S.  and  F.  pleaded  severallj,  and  entered  into  separate  consent  rules,  F.  as  tenant  for  spe- 
cified premises  occupied  bj  himself,  S.  as  landlord  of  the  same  premises  specifying  thera 
to  be  occupied  bj  F.,  and  as  tenant  of  other  specified  premises  occupied  hj  himself. 
Service  of  notice  to  quit  on  F.  was  proved,  but  not  on  S.  After  verdict  for  the  plaintiff 
against  both  defendants,  the  Gourt  refused  to  direct  a  nonsuit  to  be  entered  as  to  the 
premises  occapied  bj  S. 

The  Judges  who  tried  the  cause,  being  asked  to  amend  the  postea  by  confining  the  ver- 
dict to  the  premises  occupied  by  F.,  refused,  saying  that  he  thought  the  verdict  pro- 
perly entered.  The  Court  refused  to  amend  the  verdict  to  the  same  eflfect,  by  the  Judge's 
notes. 

The  defendants  in  this  ejectment  pleaded  severalljy  and  entered  into  separate 
consent  roles.  Fairbanks  was  made  defendant  as  tenant  for  a  part  of  the  pre- 
mises, which  was  specified  in  his  consent  role;  Street,  by  another  single  rnle, 
was  made  defendant  as  landlord  for  a  part  of  the  premises,  specified  in  that  role 
and  therein  stated  to  be  in  the  occupation  of  Fairbanks,  and  as  tenant  for  an- 
other part,  also  specified  in  the  role.  On  the  trial  before  Tindal,  C.  J.,  at  the 
Derbyshire  Spring  Assizes,  1834,  the  case  opened  for  the  lessors  of  the  plaintiff 
was,  that  one  Joseph  Bainbri^e  had  come  into  possession  of  the  premises  under 
a  contract  of  sale  to  him,  which  had  not  been  carried  into  execution;  that  he 
had  underlet  to  Street,  and  that  Fairbanks  was  under-tenant  to  Street  of  part 
of  the  premises,  the  rest  being  occupied  by  Street  himself.  The  commencement 
of  Bainbrigee's  possession,  as  above,  was  proved;  and  also  that  the  defendants 
had  served  Bainbrigge  with  a  notice  that  they  held  under  him,  and  required 
him  to  appear  and  defend  this  action.  An  attempt  was  made,  but  ineffectually, 
to  prove  the  service  of  a  notice  to  quit  on  Joseph  Bainbrigge.  It  was  then 
proved  that  a  notice  to  quit  had  been  served  on  the  wife  of  Fairbanks,  tmqa 
in  a  house  *occupie4  by  Fairbanks,  on  the  premises  which  had  been  in  ■- 
the  possession  of  Joseph  Bainbrigge.  It  was  also  proved  that  a  notice  had 
been  served  upon  the  wife  of  Street,  but  not  on  the  premises.  The  notice  to 
quit  was  in  the  same  form  in  each  instance.  It  was  directed  to  Joseph  Bain- 
brigge, Thomas  Parker  Bainbrigge,  (son  of  Joseph  Bainbrigge,)  Street,  Fair- 
banks, and  all  other  persons  whom  it  should  conoero,  or  to  whom  that  notice 
should  be  delivered;  it  deduced  the  title  of  the  lessors  of  the  plaintiff  from  one 
Thomas  Bainbrigge,  deceased,  and  demanded  of  all  the  persons  to  whom  the 
notice  was  directed,  or  to  whom  it  should  be  delivered,  possession  of  all  the 
messuages,  &c.,  theretofore  belonging  to  Thomas  Bainbrigge,  then  or  late  in  the 
several  possessions  of  Joseph  Bainbrigge,  Thomas  Parker  Bainbrigge,  Street,  or 
Fairbanks,  or  any  of  them;  and,  in  particular,  the  notice  specified  certain  pre- 
mises as  being  respectively  in  the  possession  of  Thomas  Parker  Bainbrigge, 
Street,  and  Fairbanks.  The  Lord  Chief  Justice  was  of  opinion  that  a  notice  to 
Joseph  Bainbrigge  himself  was  not  necessary,  and  the  jury  found  a  verdict  for 
the  plaintiff;  his  lordship  reserving  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

In  Easter  term  last,  BcUguy  moved  accordingly. (a)     The  service  of  notice  to 
quit  was  insufficient,  inasmuch  as  Joseph  Bainbrigge  was  at  least  tenant  at  will, 

Ssee  Right  dem.  Lewis  v.  Beard,  13  East,  210;)  and  his  tenancy  could  not  be 
etermined  by  notice  to  the  actual  occupiers,  between  whom  and  the  lessors  of 
the  plaintiff  there  was  no  privity;  Pleasant,  Lessee  of  *Hayton  v.  Ben-  r^goi 
son,  14  East,  234.     Again,  as  to  Street,  there  was  no  good  service.  *- 

The  Court  took  time  to  confer  with  the  Lord  Chief  Justice  of  the  Common 
Pleas:  and  afterwards,  in  the  same  term  (April  21st), 

Lord  Denman,  C.  J.,  said,  that  it  was  sufficient  if  notice  was  given  to  tbe 

(a)  Friday,  AprU  18th,  before  Lord  Denman,  C.  J.,  Littledale,  Parke,  and  Pattesoiii  h- 
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aetaal  oeonpiero,  (aee  Doe  dem.  Morris  v,  Williams,  6  B.  &  0.  41 ;)  and  that 
good  notice  had  beea  g^ven  to  Fairbanks,  but  that  the  court  would  grant  a  rule 
to  shew  cause  why  the  verdiot  obtained  as  to  the  premises  in  the  possession  of 
Street  should  not  be  set  aside,  and  a  nonsuit  entered.(a) 

Rule  accordingly. 

In  Trinity  term^6)  last,  Goulbum,  Seijt.,  and  N,  R.  Clarke,  shewed  cause. 
The  plaintiff  is  entitled  to  retain  the  verdict  against  both  defendants;  the  only 
question  is,  how  much  of  the  property  will  be  liable  to  execution.  Street,  haying 
entered  into  the  rule  to  defend  as  landlord  for  the  premises  occupied  by  Fair- 
banks, is  a  party  to  the  suit  as  to  those  premises,  and  the  verdict  must  stand 
against  him,  to  that  extent  at  least.  The  risk,  as  to  the  execution,  will  rest 
with  the  lessors  of  the  plaintiff. 

Balgwf  admitted  that  he  could  not  support  the  rule.        Rule  discharged. 

An  application  was  subsequently  made  to  Tindal,  C.  J.,  at  Chambers,  that 
^Qooi  the  postea  might  be  amended  by  confining  the  verdict  to  the  premises 
^  mentioned  in  ^Fairbanks's  consent  rule.  The  Lord  Chief  Justice,  after 
referring  to  his  notes,  declined  to  make  an  order,  stating  that  he  considered  the 
verdict  to  be  rightly  entered.  A  rule  nisi  was  then  obtained  in  the  Bail  Court 
(November  12th),  before  Littledale,  J.,  for  the  same  purpose;  against  which 

GoMurHy  Serjt.,  and  Bum/reyy  now  shewed  cause.  Such  an  application  as 
this  should  be  made,  if  at  all,  to  the  judge  who  tried  the  cause,  and  it  has  been 
80  made  and  refused.(c)  There  is  nothing  to  amend  by  except  the  Judge's 
notes. 

Oowltn^j  ccmtri.  The  sheriff,  if  the  verdict  be  allowed  to  stand,  will  take 
out  execution  for  all  the  premises  mentioned  in  the  consent  rules;  for,  thoueh 
it  is  not  material  what  premises  are  named  in  the  declaration,  the  sheriff  will 
look  at  both  the  coiiBent  rules.  Now,  as  to  the  premises  occupied  by  Street, 
the  oourt  has  decided  nothing,  and  there  is  still  a  question  open,  whether  the 
service  was  good  as  to  those.  The  only  way  to  raise  this  question  is,  to  amend 
the  vcffdict  by  the  judge's  notes.  [Lord  Denman,  C.  J.  Then  you  want  the 
consent  rale  amended,  rather  than  the  verdict.  But  have  you  any  precedent  of 
the  court  amending  by  a  judge's  notes  T] 

Peb  CiTBiAM.(c^)  If  the  lessors  of  the  pkintiff  will  consent  to  limit  the  exe- 
cution, they  may  do  so :  but  this  application  is  not  supported  by  any  precedent, 
and  must  be  refused.  Rule  discharged. 


♦338]  *KING  o^aiVw*  BAKER.   ^Monday,  Nov.  24:. 

I 
Where  distmct  cognizances  are  made  for  the  same  goods  under  several  parties,  not  ap- 
pearing to  be  connected  in  interest,  if  one  of  the  cognizances  be  abandoned  at  the  trial, 
the  party  ander  whom  it  was  made  is  a  competent  witness  for  the  defendant. 

Reflsyin.  Cognizance,  1,  as  bailiff  to  the  commissioners  under  an  act  of 
9  G.  4,  for  building  a  bridge  over  the  Thames  at  Staines,  &c.,  stating  that 
Bamsbottom  and  Leiffh  were  tenants  to  the  commissioners,  and  that  defendant 
took  the  goods  as  a  distress  for  rent  due  to  the  commissioners  from  R.  and  L. 
There  were  two  other  cognizances  under  the  commissioners,  which  it  is  unne- 
oesaaiy  to  set  out.  4.  &>gniKanoe  as  bailiff  to  Ramsbottom  and  Leigh,  for  rent 
due  to  them  from  the  plaintiff.     To  the  first  three  cognizances  the  plaintiff 


(a)  See  Jones  dem.  Griffiths  v.  Marsh,  4  T.  B.  464. 

(6)  Wednesdaj,  Jane  II th,  before  Lord  Denman,  0.  J.,  Littledale,  Taanton,  and  Wil- 
liaau,  Js. 

(e)  See  Scongnll  v.  Campbell,  1  Chit  Rep.  383,  and  note  there ;  Henley  v.  The  Mayor 
of  Lyme  Bcgis,  6  Bing.  100. 

(d)  Lord  Deunan,  0.  J.,  Taunton,  Patteson,  and  Williams,  Js. 
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pleaded  sevepal  pleas  in  b«r,  tbe  substaoee  of  which  was:—!.  Jkml  of  the 
teEancj  of  B.  and  L.  uader  the  commiaeioiien :  2.  no  rent  in  aman :  3.  eric* 
tion  from  the  whole,  and  4,  eviction  from  part,  of  the  premiBee,  before  rent  due: 
5.  demises  (stated  in  two  of  the  pleas  to  be  rent  fr«e)  hy  the  oommiariooen  to 
plaintiff  before,  and,  6,  after  the  alleged  demises  to  R.  and  L.,  and  that  plain- 
tiff, under  the  demises  to  him,  was,  and  oontmaed  in  possession  until  and  after 
the  time  ef  the  taking,  &o.  To  the  fourth  oognisance,  he  pleaded  that  he  did 
not  hold  the  premises  as  tenant  to  Ramsbettom  and  Leigh,  in  manner  and  form, 
te.  Issues  were  tendered  and  joined  on  the  pleas  respecti-velj.  At  the  trisl 
before  Denman,  0.  J.,  at  the  sittings  in  Middlesex  after  Michaehnas  term,  1833, 
a  disputed  question  of  fret  arose  upon  one  of  the  issues  on  the  first  three  cog- 
nizances ;  and  the  defendant  tendered,  as  a  witness  on.  Ms  part  of  the  osm, 
Mr.  Ramsbottom  *under  whom  the  hist  cogniia&ee  was  made.  It  was  ^qoi 
objected  that  he  was  incompetent,  being  a  party  to  the  suit,  and  being  ■- 
ftlleffed  by  the  defendant,  who  called  him  as  a  witness,  to  be  entitled  to  a  retwa 
of  the  goods  if  the  plaintiff  should  fhil  in  his  action.  He  stated,  however,  on 
the  voir  dire,  that  he  did  not  employ  the  attorney,  and  the  defendant's  oooiisel 
saying  that  they  were  willing  to  abandon  the  last  issue,  the  evidence  was  ad- 
mitted. The  defendant  had  a  verdict  on  the  issues  arising  oat  of  the  first  eog> 
nisance ;  on  the  other  issue  the  verdict  was  for  tbe  plaintiff.  In  the  next  term 
a  rule  nisi  was  obtained  for  a  new  trial  on  account  <^  the  reception  of  Ransbotp 
tom's  evidence ;  and  in  the  present  term,  (a) 

Sir  James  Scarlett  and  AddphiUy  shewed  cause.  The  fret  that  one  of  the 
several  cognisances  was  made  under  the  witness  himself,  could  be  no  valid  ob- 
jection to  his  being  called.  The  person  under  whom  cognisance  is  made  is  not 
a  substantial  party  to  the  suit,  like  the  lessor  of  the  plaintiff  in  ejectment  He 
may  renounce  having  anything  to  do  with  it.  He  is  notiliable  to  oosts.  And 
these  were  cognizances  for  the  same  goods,  in  wholly  difierent  rights ;  in  the 
right  of  the  commissioners,  and  in  that  of  Ramsbottom  and  Lei^.  The  de- 
fendant could  not  succeed  on  both ;  as  it  was  held  in  the  case  c^ed  from  the 
Year-books,  Yearb.  East,  3  H.  6,  44b.,  in  SHngsby's  case,  5  Rep.  19  a.,  (and 
in  Toy's  case,  5  Rep.  38  b.),  where  ''  one  brought  a  replevin  aflaiast  two  pe^ 
sons  for  an  ox,  who  made  several  avowries,  each  by  himself  in  his  own  right; 
and  there,  *by  advioe  of  all  the  justices,  both  the  avowries  abated  for  p^e 
the  inconveniency,  that  if  both  the  issues  should  be  found  for  the  avow-  ^ 
ants,  the  Court  could  not  give  judgment  on  them  severally  for  one  and  the  same 
thing.''  At  all  events,  therefore,  me  defendant,  in  a  case  like  the  present,  most 
have  elected  to  proceed  on  one  avowry  and  abandon  the  other.  A  verdict  for 
him  upon  one  would  be  against  him  on  the  other ;  and  the  mtness  who  iw 
called  by  him  to  support  the  one,  proved  the  plaintiff's  case  on  the  other.  And 
Ramsbottom  here  was  called  to  defeat  that  cognisance  in  which  alone,  if  in 
either;  he  could  be  said  to  have  an  interest.  Upton  v,  Curtis,  1  Bing.  210,  (S. 
C,  more  fully,  8  B.  Moore,  52,)  will  be  cited  for  the  pkintiff,  bat  that  case 
does  not  appear  to  be  accurately  stated ;  and  at  all  events  it  seem  that  tbe 
question  turned,  not  upon  the  witness  being  a  party  undw  whom  eognisanoe 
was  made,  but  upon  his  having  an  actual  interest  in  the  subjeot-matter  of  the 
cause :  or,  if  anything  depended  upon  the  cognisance  made  under  him,  his  en- 
deuce  went  to  support  tluUi  cognisance,  not  to  defeat  it.  In  Golding  v.  Nine,  5 
Esp.  272,  which  may  also  be  cited,  there  were  two  cogniiaaoes,  one  under  a 
trustee  and  the  other  under  cestui  que  trust,  and  Gharabn,  J.,  is  said  to  have 
held  the  trustee  inadmissible  as  a  witness  for  the  defendant  But  tlMve,  thoui^ 
the  cognizances  were  under  different  persons,  the  interest  was  the  same,  and  the 
legal  title  was  in  the  party  called  as  a  witness.  ^Lord  ID^NfiCAN,  C.  J.  In 
Kirt  V.  Horn,  2  Camp.  92,  the  plaintiff  offered  to  give  in  evidenoe  declsratioos 
of  the  party  under  whom  cognizance  was  made,  ailing  that  he  was  in  realitj 

(a)  Nov.  15th,  before  l4ordDeniiia%  G.  J.,  Taanton,  Patteson,  and.  Williams,  Js. 
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4^ogi  the  defeadant  in  the  aotion ;  bat  Heath,  J.,  refoaod  to  admit  them.]  *Jf 
•>  it  ifl  alleged  here  that  a  return  of  the  goods  to  the  commissioners  would 
in  any  way  be  beneficial  to  Bamsbottom,  that  is  mere  matter  of  speculation, 
into  which  the  Court  will  not  outer.  As  to  the  effect  of  the  verdict  on  any  fu- 
ture proceeding,  that  might  have  been  provided  for  under  stat.  3  &  4  W.  4,  c. 
42,  sects.  26, 27,  by  indorsing  the  witness's  name  on  the  record.  Under  that 
statute,  at  all  events,  the  evidence  was  admissible. 

Sir  John  CampbeUy  Attorney-General,  and  ArMold,  contrd.  Upon  the 
pleadings  on  the  second  cognisance  it  stood  undisputed  that  the  defendant  seized 
as  bailiff  for  Bamsbottom  aud  Leigh,  and  that  the  return  which  he  prayed  was 
for  their  benefit.  Can  he  now  treat  that  as  a  fiction,  and  oall  Ramsbottom  or 
Leigh  as  a  witness  ?  The  case  here  is  in  reality  the  same  as  if  there  had  been 
only  one  cogniaanoe,  and  that  under  Bamsbottom ;  or,  as  if  there  had  been  a 
single  avowry,  and  Bamsbottom  had  been  the  avowant.  He  remains,  on  the 
hoe  of  this  record,  a  party  claiming  the  rent.  An  avowry  is  in  the  nature  of 
a  declaration  for  rent ;  the  avowant,  or  the  party  under  whom  the  defendant/ 
makes  cognisance,  is  an  actor.  This,,  therefore,  is  not  like  the  case  of  justifica- 
tion in  trespass  under  a  third  party.  The  question  here  is,  whether  the  party 
under  whom  cognizance  is  made  can  be  called  to  support  that  cognizance. 
If  the  defendant  succeeds,  that  must  be  established  by  a  general  nile.  In 
the  case  cited  from  the  Year-booka  (Yearb.  East,  S  H.  6,  44  b.),  it  ap- 
peared by  the  record  that  a  distress  was  made  of  the  same  goods  for 
two  landlords,  claiming  by  different  titles;  that  case  does  not  shew  that, 
if  there  had  been  a  trial,  either  of  the  defendants  might  have  taken  ad- 
MQ^i  vantage  *of  the  irregularity  apparent  on  the  avowries  to  call  the  other 
^  defendant  as  a  witness.  The  Court  there  exercised  a  summary 
authority  by  quashing  the  avowries.  Here  the  proper  course  for  the  de- 
fendant would  have  been,  to  apply  to  the  same  summary  jurisdiction  to  strike 
out  the  cognisance  under  Bamsbottom.  He  would  then  hai^  been  competent, 
because  not  a  party  on  the  record.  A  mere  proposal  to  abandon  the  cogni- 
lanoe  during  the  trial  could  not  have  that  effect.  In  Bell  v.  Smith  and  others, 
Tin  error),  5  B.  &  C.  188,  which  was  an  action  upon  a  policy  of  insurance,  the 
aeelaration  stated,  that  Armet  and  others  were  interested  in  the  policy,  and 
that  it  was  made  for  their  benefit.  On  the  trial  it  appeared  that  the  plaintifib 
below  had  effected  the  policy  as  agents  for  Armet  and  the  other  assured;  that 
Armet  had,  *  before  the  action  was  'commenced,  released  to  the  plainti£&  all 
actions  or  claims  which  he  might  have  against  them  by  reason  of  the  policy ; 
and  had,  after  action  brought,  joined  the  rest  of  the  assued  in  an  assignment  of 
all  their  policy  to  L.  and  B.  And  it  was  held,  notwithstanding,  that  Armet, 
being  8ul»tantially,  though  not  nominally,  a  party  to  the  action,  as  appeared  by 
the  statement  on  the  record,  could  not  give  evidence  for  the  plaintiffs.  It  can- 
not be  contended  that,  in  a  similar  case,  the  plaintiffs  could  make  such  a  party 
a  witness  abandoning  the  count  in  which  he  was  mentioned  as  a  person  mter- 
ested,  and  relying  upon  another  to  which  that  objection  did  not  apply.  Hart 
V.  Horn,  2  Gamp.  92,  does  not  show  that  the  defendant  in  replevin  may  call  the 
party  under  whom  he  makes  cognizance.  The  ^und  of  decision  there  ap- 
^9Qo^  pears  to  *have  been  that  the  plaintiff  might  have  called  the  party  to 
J  give  evidence  against  his  own  interest,  and  therefore  could  not  resort  to 
his  declaration8.(a)  It  may  be  questioned,  however,  if  this  is  a  correct  deci- 
sion ;  for  the  person  under  whom  the  cognizance  is  made,  is  substantially,  a 
party  on  the  record;  and,  if  so,  his  admissions  were  evidence  for  the  plain- 
t]ff.(6)    Gliding  v.  Nias,  5  Esp.  272,  is  not  materially  distinguishable  from 

(a)  The  ground  of  decision  is  so  stated  in  2  Stark,  on  Evid.  719,  2d  ed.,  but  does  not 
a^ww  espreasly  in  the  case. 

(6)  See,  as  to  a  lessor  of  the  plaintiir  in  ejectment,  Fenn  dem.  Pewtris  v.  Granger,  3 

CMll^m. 
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this  case.  Upton  v.  Curtis,  1  Bing.  219,  S.  0.  8  B.  Moore,  52,  though  less 
clear,  is  also  an  authority  for  the  plaintiff.  The  statute  8  &  4  W.  4,  c.  42,  a. 
26,  does  not  apply.  Here  the  objection  is,  not  that  the  yerdict  would  be  evi- 
denoe  against  the  witness  on  another  trial,  but  that  he  is  interested  in  the  re- 
sult of  this.  The  clause  referred  to  was  not  meant  to  let  in  the  eyidenoe  of 
persons  who  are  quasi  parties.  (See  Burgess  v.  Cuthill,  1  M.  &;B,ob.  315.)  [Lord 
Denman,  C.  J.  A  difficulty  certainly  arises  in  this  case  from  the  cognizance 
under  Ramsbottem  being  left  on  the  record.  The  case  involves  principles  of 
great  importance,  and  the  application  of  which  is  not  very  clear. 

Our.  adv.  vu2i. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Oourt.  After  stat- 
ing the  cognizances,  and  the  facts,  so  far  as  were  material,  his  lordship  said  : 
A  rule  was  granted  for  the  purpose  of  considering  whether  Mr.  BAmsbottom 
was  proporly  admitted,  and  after  argument  and  consideration  we  think  he  was. 

*We  are  of  opinion  that  the  plaintiff's  offer  to  abandon  the  issue  was  r^rooQ 
tantamount  to  consenting  that  the  verdict  should  be  found  against  him  on  t- 
that  issue.  Such  verdict  might  have  been  taken  at  the  moment ;  it  must  have 
been  entered  after  the  cause  was  tried,  because  the  case  stated  for  the  defendant 
on  that  issue  was  directly  contrary  to  that  found  in  his  favour.  The  witness,  there- 
fore, had  become  a  stranger  to  the  suit.  He  was  in  the  situation  of  a  person  under 
whom  a  defendant  justified  a  trespass,  but  who  had  not  employed  the  attorney  to 
defend,  after  the  defendant  had  submitted  to  a  verdict  on  that  issue,  but  reqaired 
his  evidence  in  proof  of  another :  or  he  may  be  compared  to  a  lessor  of  the 
plaintiff  in  ejectment,  whose  name  is  used  without  a  concurrence,  and  on  whose 
demise  a  verdict  has  been  entered  for  the  defendant,  while  he  is  a  neceasaxy 
witness  in  support  of  other  counts. (a)  The  nature  of  the  action  of  replevin 
indeed  makes  this  difference, — that  the  party  under  whom  cognizance  is  made 
is  asserted  by  the^  defendant  himself  to  be  entitled  to  a  return  of  the  goods ; 
but  this  assertion  is  only  conditional,  if  the  defendant  proves  his  issue,  and  it 
is,  in  truth,  retracted  by  his  submitting  to  a  verdict  thereupon. 

Several  authorities  were  quoted,  none  beariuff  on  the  point  directly.  The 
only  case  in  banc  is  *Upton  v.  Curtis,  1  Bing.  210,  but  there  is  reason  to  rM4A 
suppose  that  the  facts  are  not  reported  with  perfect  accuracy,  and  the  Court  *- 
only  held  that  an  intermediate  tenant  under  whom  cognizance  had  been  made 
(the  distress  being  taken  by  the  landlord)  was  not  admissible  to  prove 'the 
amount  of  the  subtenant's  rent.  This  may  have  been,  because  ke  had  an  in- 
terest in  reducing  his  own  rent  by  raising  that  of  his  tenant. 

One  nisi  prius  decision  of  a  most  learned  judge,  Mr.  Justice  Chambre,  was 
cited  against  the  admissibility  of  the  witness,  from  Espinasse's  Reports,  €k>ld- 
ing  V.  Nias,  5  Esp.  272.  But  the  principle  there  seems  to  have  been,  that  one 
under  whom  cognizance  is  made,  and  who  is  prim&  facie  the  party,  shall  not  be 
deemed  competent  merely  because  the  lesal  estate  in  respect  of  which  he  dis- 
trained was  held  by  Jiim  as  a  trustee  for  others :  a  principle  which  does  not  clash 
with  our  present  decision. 

We  think  that,  under  the  circumstances  of  this  case,  the  witness  stood  indif- 
ferent, and  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

{a\  The  following  case  is  put  in  Bull.  N.  P.  p.  285|  c.  7th  ed. :— *<  If  a  material  witness 
for  tne  defendant  in  ejectment  be  also  made  a  defendant,  the  right  way  is  for  him  to  let 
judgment  go  by  default ;  bat. if  he  plead,  and  by  that  means  admit  himself  to  be  tenant  ia 
possession,  the  Court  will  not  afterwards  upon  motion  strike  oat  his  name.  But  in  such 
case,  if  he  consent  to  let  a  verdict  be  giren  against  him,  for  as  much  as  he  is  proved  to 
be  in  possession  of,  I  see  no  reason  why  he  should  not  be  a  witness  for  another  defendant." 
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A  clerk  to  a  tradesman  entered  the  transactions  in  trade,  as  thej  occurred,  into  a  waste- 
book,  from  his  own  knowledge;  and  the  tradesman  copied  ihe  entries,  daj  bj  daj,  into 
a  ledger,  in  the  presence  of  the  clerk,  who  checked  them  as  they  were  copied :  Held,  that 
the  derk,  in  an  action  brought  by  the  tradesman  for  goods  sold  and  deliTered,  might 
QM  the  entries  in  the  ledger  to  refresh  his  memory,  although  the  waste-book  was  not 
prodaced,  nor  its  absence  accounted  for,  the  entries  in  the  ledger  being  in  the  nature  of 
entries  made  by  the  clerk  himself. 

Per  Patteson,  J.,  the  rule,  that  the  best  evidence  must  be  produced,  precludes  a  witness 
from  refreshing  his  memory  with  a  copy  of  an  instrument  which  might  itself  be  used 
for  refi^shing  his  memory,  as  much  as  it  precludes  the  admission  in  eyidence  of  the 
eopj  of  an  instrument  which  would  be  eTidence  in  itself. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general  issue.  On  tbe 
tml  before  the  secondary  of  the  citj  of  London,  on  the  list  of  October,  1834, 
a  derk  of  the  plaintiff  was  called  to  prove  the  order  and  sending  out  of  the 
goods ;  and  it  was  proposed,  on  the  part  of  the  plaintiff,  that  this  witness  should 
r^resh  his  memory  by  the  entries  in  a  ledger  which  he  produoed.  According 
to  the  statement  of  the  witness,  these  entries  had  been  copied  by  the  plaintiff 
firom  a  waste-book  into  the  ledger :  the  waste-book  was  kept  by  the  witness  him- 
self, and  entries  were  made  in  the  waste-book  by  him  as  the  transactions  oc- 
curred, from  his  own  knowledge :  the  entries  were  regularly  copied  from  thence 
into  the  ledger,  dav  by  day,  by  the  plaintiff,  in  the  presence  of  the  mtness,  who 
cheeked  them  at  the  time  of  such  copying,  and  ascertained  their  correctness. 
The  waste-book  itself  not  heinst  produced,  nor  its  absence  accounted  for,  the 
defendant  objected  that  the  lod^  was  only  a  copy,  and  could  not  be  used  to 
refresh  the  witness's  memory.  The  secondary  allowed  the  objection ;  and,  the 
witness  being  unable  to  recollect  the  transactions  without  the  assistance  of  the 
entries,  the  plaintiff  elected  to  be  nonsuited.  Brie,  obtained  a  rule  in  this  term 
(Nov.  6th)  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had. 

,^421  *  ^'  ^'  l^^^^^^y  °o^  shewed  cause.  The  witness  could  not  look  at 
-^  thb  document.  The  absence  of  the  waste-book  was  not  accounted  for : 
and  the  ledger  was  only  a  copy  of  the  waste-book.  In  Jones  v.  Stroud,  2  0.  & 
P.  106,  a  witness  had  himself  copied  from  a  paper  which  he  had  originally 
made,  while  the  facts  were  recent,  six  months  before  he  made  the  copv;  and  he 
was  not  allowed  to  refresh  his  memory  with  the  copy,  although  the  original  was 
stated  to  have  become  illegible.  In  Doe  dem.  Church  v.  Perkins,  3  T.  B.  749, 
a  witness  was  not  allowed  to  use  extracts  made  by  himself  from  a  book,  the  en- 
tries in  which  were  all  made  either  by  him  or  in  his  presence. 

JSrle,  in  support  of  the  rule.  There  can  be  no  doubt  that  the  witness  might 
haTe  referred  to  this  paper,  if  he  had  made  the  entries  in  it  himself,  while  the 
facts  were  fresh  in  his  memory.  But  a  memorandum  made  by  another  person, 
nnder  the  witness's  eye,  while  the  latter  has  the  facts  fresh  in  his  memory,  and 
has  an  opportunity  of  correcting  the  entry  if  erroneous,  must  fall  under  the  same 
mle ;  for  such  a  paper  is  not,  properly  speakine,  a  copy,  but  is  in  the  nature  of 
an  original  memorandum  made  by  the  witness  himself,  though  not  with  his  own 
hand,  which  last  circumstance  has  never  been  held  to  be  essential ;  this  was 
deci^kd  in  Burrough  v.  Martin,  2  Campb.  112.  So  in  Henrv  v,  Lee,  2  Chitt. 
124,  a  witness  was  allowed  to  look  at  a  paper  not  written  bv  nimself.  In  Bex 
w.  Duchess  of  Kington,  20  HowelFs  State  Trii^,  619,  a  witness  was  allowed, 
by  the  House  of  Lords,  to  use  a  copy  of  his  own  memorandum,  made  by  another 
^431  P®**^^  ^  ^^^  '^^resence.  And  in  Tanner  v.  Taylor,  8  T.  B.  754,  given 
^  from  the  notes  of  Buller,  J.,  in  Doe  dem.  Church  v.  Perkins,  a  witnesS| 
who  nrodnced  a  copy  of  a  day-book,  would  have  been  allowed  to  use  suqh  copy, 
if  it  bad  been  required  merely  for  the  purpose  of  refreshing  his  memory. 
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dem.  Church  v,  Perkins,  3  T.  R.  749,  itself  is  not  in  point;  for  there  the  wit- 
ness said  that,  even  after  looking  at  the  paper,  he  had  no  memory  of  his  own  as 
to  the  specific  facts. 

Lord  Denman,  C.  J.  We  are  agreed  that  the  secondary  was  wrong  in  re- 
fusing this  evidence.  The  paper,  though  called  a  copy,  is  not  so ;  for  when  it 
was  taken  from  that  which  is  called  the  original,  the  witness  checked  it,  and 
saw  that  it  was  correct.  And  as  this  was  done  when  the  transactions  oonld  not 
but  be  fresh  in  his  meaiory,  so  that  he  must  have  been  able  to  verify  the  c(V- 
reotness  of  the  entry,  he  misht  afterwards  look  at  the  pa|wr  for  the  purpose  of 
having  the  facts  brought  to  nis  mind. 

Tatjnton,  J.  The  witness  proved  that  these  entries,  like  all  the  others, 
were  shewn  to  him,  and  that  he  checked  the  entries  himself.  The  entries  so 
made  by  the  master  stand  upon  the  same  footing  as  if  thay  had  been  aaade  by 
the  witness  himself. 

Patteson,  J.  On  the  ground  which  has  been  just  stated,  I  think  this  role 
must  be  made  absolute.  It  is  clear  that  the  witness  mioht  refresh  his  memoij 
with  this  memorandum.  But  I  fisel  much  doubt  as  to  tne  justness  of  anotlsev 
argument  which  has  been  suggested  in  support  of  the  rule.    The  copy  of  att 


entry,  not  made  *by  the  witness  contemporaneously,  does  not  seeoi  to  me  noAA 
to  be  admissible  for  the  purpose  of  refreshing  a  witness's  memoiT.(a)  ^  ^^ 
The  rule  is,  that  the  best  evidence  must  be  produced;  and  that  rule  appeasn  to 
me  to  be  applicable,  whether  a  paper  be  produced  as  evidence  in  itself,  or  iiaed 
merely  to  refresh  the  memory.(S)  Bole  absolute. 


DONLAN  againU  BRETT.    Monday,  Mv.  U. 

A  cause,  after  being  set  down  for  trial,  was  referred  bj  the  judge's  order,  with  aU  i 
in  difference  between  plMntiff  and  defendant,  to  an  arbitrator,  the  costs  of  Uie  snit  to 
abide  the  erent  of  the  award.  The  order  of  reference  contained  no  power  to  order  a 
▼erdict  to  be  entered.  The  arbitrator  awarded  that  a  verdict  should  be  entered  for  the 
plaintiff,  for  a  sum  named,  and  did  not  award  that  any  snm  was  dae  or  to  be  paid  to 
the  plantiff  by  the  defendant ;  and  he  farther  awarded,  that,  as  to  the  matters  in  diffar* 
ence,  nothing  was  das  to  either  party.  The  order  having  been  made  a  role  of  court, 
this  Ooort  reftised  to  grant  an  attachment  for  not  paying  the  sum  named,  and  costa. 

This  cause,  after  being  set  down  for  trisl,  was,  bv  a  judge's  order,  referred, 
together  with  all  matters  in  difference  between  the  ^Iiantiff  and  defendant,  to  % 
Inmister.    The  order  did  not  contain  any  power  to  direct  a  verdict  to  be  entered. 
The  costs  of  the  suit  were  to  abide  the  event  of  the  award,  and  the  costs  of  Uie 
reference  to  be  in  the  arbitrator's  discretion.    By  his  award  he  ordered  a  verdict 
to  be  entered  for  t^e  plaintiff  with  55/.  dama^;  and  he  added,  '<I  farther 
awaurd,  order,  and  direct  that  in  all  the  matters  m  difference  between  the  parties 
brought  before  me,  there  is  not  any  sum  of  money  due  to  either  of  the  said 
parties."    The  award  did  not  find  that  any  sum  was  due  in  the  matter  of  Uie 
cause  itself  nor  order  anv  sum  to  be. paid  as  due  in  the  cause.    Each  party  was 
to  pay  his  own  costs  of  the  reference,.    The  submission  was  afterward  mads  a 
rule  of  court    The  Master  taxed  "^the  costs  at  26/.  3s.  6d.    In  Trinity   *m^ 
l^erm  last,  a  rule  nisi  was  obtained  for  an  attachment  against  the  defend-   ^ 
ant  for  not  paying  the  several  sums  of  55/.  and  2&.  3s.  M.    In  this  tenn 
(November  22d), 

ChanneUj  shewed  cause,  ^c)  The  award  is  not  warranted  by  the  submission. 
In  Cartwright  v.  BLukworth,  1  Dowl.  Pt.  Ca.  489,  which  is  supposed  to  be  an 
autborit^  on  the  other  side,  a  cause  wsiS  referred  before  triat,  with  power  to  the 

a)  See  Rex  o.  St.  Martin's,  Leicester,  ante,, p.  215^ 

l&f  Williams,  J.,  was  absent 

c)  Before  Iiord  iDenman,  G.  J.,  Tannton,  Patteson,  and  Williams,  Js. 
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tfbltEBtor  to  deleimln^  wk*t  waa  fbs  from  the  deftndairt  to  the  plaastiflF;  the 
irbitrator  ordesei  a  verdict  for  a  oertaift  luia  to  be  entered  for  the  plaintifp,  and 
that  the  defendant  i^oald  pay  the  eoets  of  the  referenoe;  and  lAttledale,  J., 
granted  a  rule  aheolnte  for  an  attaehment,  aajingi  that  the  arbitrator,  bj  d&reet- 
hig  a  Terdiet  to  be  entered  for  the  ennii  had  done  that-whioh  was  tastamoont  to 
directing  that  sum  to  be  paid  by  the  defendaoit  to  the  pkbtiiF.  Bat  the  report 
el  that  ease  doee  not  set  out  the  terms  of  the  awardj  on  whieh  mneh  may  depend. 
[Lard  Dznhan,  G.  J.  It  must  be  assumed  that  there  was  no  direction  to 
pay  the  sum  due,  nor  any  finding  that  any  sum  was  due,  since  the  report  men- 
tions that  there  was  a  direction  to  pay  the  costs.]  If  so,  the  decision  is  at  yari- 
ance  with  other  authorities,  and  cannot  be  supported,  in  Hutchinson  v.  Black- 
welly  8  Bin^.  331,  the  court  held  that  a  submission,  after  issue  joined  and  before 
trial,  by  which  the  parties,  reciting  the  cause,  agreed  ''to  leaye  the  same,  and 
the  sublect-matter  thereof,  and  the  issue  therein,  and  the  costs  of  such  action," 
to  the  determination  of  an  arbitrator,  gave  him  no  authority  to  order  a  verdict 
«ojQ-|  to  be  entered.  That  case  came  before  the  eouvt  on  a  motion  to  enter 
J  *tfae  verdict  in  parsuanoe  of  the  award;  and  it  miffht  have  been  con- 
tended tluKt  the  court  might  refuse  this,  and  yet  support  the  award  itself,  or 
even  grant  an  attachment  for  non-performance  of  an  express  order  in  the  award; 
die  judgment  of  the  court,  however,  as  reported,  seems  to  have  proceeded  upon 
the  snppoaition  diat  the  award  waa  bad*  In  Jaekscm  v.  Clarke,  M'Clel.  k  T. 
200,  S.  G.  13  Prioe,  208,  (whieh  was  not  mentioned  in  the  argument  in  Gart- 
wright  V.  Blaekworth,  1  Dowl.  Ft.  Ga.  489,)  an  arbitrator,  to  whom  a  cause 
was  referred  befinre  plea  pleaded,  awards  that  a  verdict  should  be  entered  for 
damages  to  an  amount  named;  the  court  refused  an  attachment  for  non-perform- 
ance, and  afterwards  held  that  no  action  lay  on  the  award.  In  Edgell  v.  Dalli- 
mora,  S  Kng.  634,  the  court  refiiaed  an  attaohment  for  oon-pavment  of  money, 
in  a  case  where  the  award  had  only  found  the  party  to  be  indebted,  and  this  on 
the  ground  that,  as  the  award  made  no  order  to  pay,  the  psrty  could  not  have 
been  guilty  of  a  contempt  by  diaobedienee.  If  the  arbitrator  here  had  no  power 
to  enter  a  verdict,  the  cause  is  not  put  an  end  to;  and  this  vitiates  the  award, 
for  he  was  bound  to  put  an  end  to  the  suit  in  some  way,  since  the  event  of  tihe 
award  was  to  determine  the  costs  of  the  suit, 

Justicey  contxi.  This  case  cannot  be  distinguished  from  Cartwright  v,  Blaek* 
worth,  1  DowL  Pr.  Ca.  489.  In  Doe  dem.  Williams  v.  Richardson,  8  Taunt. 
697,  tiie  oourt  granted  an  attachment  for  non-performance  of  part  of  the  ordev 
in  the  award,  though  the  reference  was  confined  to  a  cause  then  pending,  and 
though  the  arbitrator,  in  awarding  money  to  be  paid  to  the  plaintiflf,  did  not 
M4^  award  that  he  lad  any  cause  of  action.  In  the  present  case  there  is  a 
^  ^direction  to  enter  a  verdict,  which  not  only  presupposes  the  sum  to  be 
due,  but  is  vartually  an  order  to  pay.  In  Jackson  v.  Clarke,  M'Clel.  &  Y.  200, 
S.  C.  13  Price,  208,.  the  only  argument  ur^  in  support  of  the  award  was,  that 
a  part  might  be  rejected;  which  waa  there  impossible,  as  the  award  consisted  of 
a  single  sentsnce:  the  interpretation  now  suggested  was  not  offered  there.(a) 
In  £^11  V.  Sallimore,  3  Bing.  634,  although  the  award  found  that  the  money 
was  due,  thero  was  no  order  to  pay :  here  the  verdiot  has  that  effect.  In  Hut< 
chinson  v.  BlackweU,  8  Bing.  331,  the  attempt  was  to  give  to  the  award  the 
technical  effect  of  a  verdict.  The  Highgate  Archway  Company  v.  Nash,  2  B. 
&  AhL  697^  illustrates  the  present  case.  [TAUNTCUf,  J.  That  case  turned 
entirely  cm  tiie  attorney's  claim  for  costs.]  Oar.  adv.  vuH.  ^ 

Lord  DxNMAN,  G.  J,,  now  delivered  the  judgment  of  the  court.  In  this 
case  it  was  contended,  in  support  of  the  rule,  that  an  award,  that  a  verdiot  fof 
a  sum  named  shouhl  be  entered  for  the  plaintiff,  is  tantamount  to  an  order  that 

(a)  In  the  ergament  as  to  the  attaohment,  this  interpretation  was  suggested ;  13  Price, 
210 :  00  diewiog  ciuiat  against  the  motion  for  a  aoaauit,  the  point,  if  made,  Is  lesadia- 
tineUj  stated,  the  main  argument  being  that  mentioned  in  the  text;  WQk^.  k  Y.  201. 
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the  defendant  shall  pay  so  much  to  the  plaintiff.  My  brother  Littledale's  deci- 
sion in  Gartwright  v,  Blackworth,  1  Dowl.  P.  C.  489,  is  in  favoor  of  this  view; 
on  the  other  side,  a  case  in  the  Exchequer,  (Jackson  v,  Clarke,  M'Glel.  k  T. 
200,)  S.  C.  13  Price,  208,  was  cited  as  bein^  opposed  to  it.  We  .have  oon£»red 
with  my  brother  Littledale,  and  he  agrees  with  us  that  the  rule  cannot  be  made 
absolute;  and  he  informs  us  that  he  should  not  have  decided  as  he  did  in  Gart- 
wright V.  Blackworth,  1  Dowl.  P.  G.  489,  if  he  had  been  aware  of  the  case  in 
the  Exchequer.  Rule  discharged. 


♦NICHOLAS,  Gent.,  One,  &c.,  againgt  HATTER.   Monday,  Nov.  24.   [*848 

An  attoraej,  employed  to  trsDsfer  Btock,  fonnd  that  a  distringas  had  been  entered  at  the 
Bank  to  prevent  the  transfer.  He  thereupon  made  several  inquiries  respecting  the 
transactions,  on  behalf  of  his  cUent|  and  prepared  a  notice  to  the  solicitor  of  the  Bank, 
to  file  a  bill  in  consequence  of  the  writ  being  entered :  Held,  that  his  charges  for  this 
basiness  were  not  taxable  items,  between  him  and  his  client,  it  not  appearing  that  the 
distringas  originated  in  anj  snit,  or  that  the  business  had  reference  to  any  proceeding 
in  a  court  Per  Patteson,  J.,  if  the  distringas  had  been  in  a  suit,  the  steps  taken  bj 
the  plaintiff  did  not  form  taxable  items. 

Charges  for  inquiries  made,  and  attendances  in  the  course  of  snch  inquiries,  relating  to  a 
suit  of  which  another  attorney  had  the  management,  and  in  which,  after  such  inqui- 
ries, the  attorney  making  them  did  not  further  interfere,  are  not  taxable  items. 

On  motion  for  costs  under  43  G.  3,  c.  46,  s.  3,  though  the  defendant  need  not  proye'malice, 
the  burden  of  proving  want  of  probable  cause  lies  upon  him ;  but  it  is  sufficient  if  he 
establishes  a  prima  facie  case  which  is  not  satisfactorily  answered. 

ABSUMP8IT  for  work  and  hibonr,  money  lent,  &c.  At  the  trial  before  FaUe- 
aon,  J.,  at  the  last  Summer  Assizes  for  Gornwall,  it  appeared  that  the  plaintiff, 
an  attorney,  had  made  a  journey  to  London,  hy  the  desire  and  on  the  basiness, 
as  he  allegisd,  of  the  defendant,  and  had  there  transacted  certain  business  on  hu 
behalf,  respecting  a  transfer  of  money  which  the  defendant  had  in  the  funds. 
The  plaintiff,  according  to  the  case  which  he  endeavoured  to  prove,  had  pre- 
pured  and  tiJ^en  to  London  a  power  of  attorney  for  the  transfer,  but  found,  on 
his  arrival  there,  that  the  hank  would  not  transfer  unless  the  power  were  pre- 
pared by  themselves;  whereupon  he  procured  a  power  from  the  bank,  and  sent 
It  to  the  defendant  for  his  signature.  The  rest  of  the  business,  so  £&r  as  it  is 
material,  is  stated  in  the  following  items,  forming  part  of  the  plaintiff's  pardca- 
lars  of  demand : — 

'^834.  March.— Galling  at  the  Bank  of  England  with  Mr.  Whitmore, 
when  we  found  that  a  distringas  was  entered  against  your  drawing  out  the 
money. — Galling  on  the  solicitor  of  the  Bank  of  England  to  know  who  it  was 
that  filed  the  distringas,  when  he  informed  us  it  was  ybur  brother,  Mr.  6.  H. — 
Letter  to  you  informing  you  thereof.— r-Paid  postage  of  the  same. — ^Paid  r^Ag 
postage  of  *your  answer  with  instructions  to  give  notice  to  the  bank  for  ^ 
them  to  file  a  bill  within  a  week,  otherwise  to  adopt  such  steps  as  I  should 
think  proper,  and  with  instructions  to  proceed  against  your  brother  for  false  im- 
prisonment.— ^Drawing  notice  to  deliver  to  the  solicitor  of  the  bank. — 18th. 
Attending  you  on  my  return  from  London ;  reading  my  agent's  letter  with 
your  brother's  remarks,  when  you  informed  me  that  the  action  commenced  was 
for  money  given  you  by  your  uncle,  and  not  for  false  imprisonment. — ^Attend- 
ing on  Messrs.  Tresidder  &  Go.,  respecting  the  action  they  had  commenced 
against  your  brother  for  200^.,  and  ascertaining  the  facts. — Postage  of  letter 
from  a^ent,  informing  me  that  he  had  been  at  Mr.  Freshfield's,  and  he  woald 
send  his  clerk  and  take  off  the  distringas. — ^Postage  from  Messrs.  Whitmore, 
informing  me  that  they  had  been  at  the  bank,  and  that  the  distringas  had  not 
been  taken  off."  The  amount  of  these  items  was  3^.  lis.  The  plaintiff's  whole 
demand  was  64Z.  14s.,  but  of  this,  40^.  were  charged  for  the  journey  to  London 
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ind  hick,  and  ezpeiues  there.  The  rest  was  for  other  journeys,  letters,  attend- 
iDces,  and  the  power  of  attorney  first  mentioned.  The  items  began  in  February, 
lad  ended  in  April,  1833.  The  pbijntiff  delivered  no  bill.  To  shew  that  the 
lefeodant  employed  the  plaintiff  to  go  to  London  on  the  business  of  the  trans- 
er,  the  plaintiff  proved  a  conversation  between  the  defendant  and  him,  and  the 
leeatkm  by  the  defendant  of  a  power  of  attorney  (which  appeared  to  have  been 
be  power  sent  from  London)  in  the  plaintiff's  office  in  March,  1833.  The  only 
srther  evidence  to  prove  business  actually  done  in  London,  was  a  letter  received 
kere  hj  the  plaintiff  from  the  defendant,  dated  March  11th,  1833,  acknow* 
ocA-i  ledging  the  receipt  of  one  from  the  plaintiff  respecting  the  defendant's 

-'  property,  *and  saying,  among  other  things,  '<  I  think  it  would  first  be 
refertble  to  proceed  against  my  brother,  G.  H.,  to  shew  cause  why  he  placed 
le  in  confinement,  and  afterwards  oblige  him  to  shew  cause  for  preventing  my 
ropertj  from  being  removed  frt>m  the  Bank  of  England.^'  ''  Will  it  not  bie 
Hsible  to  proceed  against  him  in  both  the  instances  I  mention  above  ?  if  so, 
id  joa  thmk  it  desirable  to  do  so,  do  it  mthout  fail/'  He  then  save  the 
imes  of  the  parties  whom  he  charged  with  having  placed  him  in  confinement, 
ke  letter  denied  that  there  was  any  cause  <<  mental,  moral,  or  physical,"  for 
leh  confinement.  The  learned  judge,  after  remarking  that  it  was  extraordinary 
At  la  attorney  should  accept  a  retainer  to  go  to  London  to  sell  out  stock, 
ited  to  the  jury  that  there  was  some  direct  evidence  of  the  defendant  having 
uplojed  him  to  go  there;  that  as  to  any  thing  done  there,  there  was  little 
vof,  bat  that  on  this  point  the  jury  were  to  take  into  consideration  the  defend- 
if 9  letter,  coupled  with  the  evidence  of  previous  employment :  and  he  left  it 
them  whether  the  defendant  had  employed  the  plaintiff  to  »)  to  London,  and, 
^peadently  of  such  employment,  whether  he  had  transacted  any  business  for 
B  there,  as  charged  in  this  action.  The  jury  found  that  the  plaintiff  did  not 
(to  town  on  purpose  to  transact  the  defendant's  business;  but  for  any  busi- 
Mdooe  by  him  there  for  the  defendant,  they  gave  a  verdict  of  12/.  In  this 
ni  (Norember  4th), 

iwetf  moved  ^by  leave  reserved)  for  a  rule  to  show  cause  why  a  new  trial 
umld  not  be  haa,  or  a  nonsuit  entered,  on  the  ground  that  there  was  no  evi- 
ioce  to  go  to  the  jury,  of  a  retainer  or  of  business  done;  and  on  the  further 
"oimd  (as  to  a  nonsuit)  that  the  plaintiff  ought  to  have  delivered  a  bill,  there 
•^^1  being  taxable  items  *in  his  particular  of  demand.   The  items  as, to  tran&- 

^  aetions  arisiuff  from  the  distringas  were  taxable.  A  distringas  of  this 
Dd  is  a  proceeding  m  a  suit.  The  nature  of  it  appears  from  the  two  cases  of 
Kdmin  o.  Copeland  and  the  Bank  of  England,  6  Price,  405,  7  Price,  631,  and 
rant's  Chancery  Practice.(a)  [Taunton,  J.  This  seems  to  be  in  the  nature 
a  caveat  to  the  Bank.]  It  appears  to  have  ori^nated  in  a  supposition  that 
e  defendant  was  of  unsound  mind,  and  therefore  it  is  probable  that  some  pro- 
edinff  took  place  first  in  Chancery.  [Patteson,  J.  It  does  not  appear  that 
7  biu  had  been  filed;  by  the  particular  of  demand,  which  alone  explains  these 
uuactions,  it  seems  that  he  was  to  require  the  Bank  to  file  a  bill :  according 
joa  that  would  be  a  cross-bill.]  Any  item  for  matters  done,  relating,  or 
ith  a  Tiew  to  business  done  in  Court,  maJces  a  bill  taxable ;  Sandom  v.  Bourn, 
Camp.  68,  Weld  v.  Crawford,  2  Stark.  N.  P.  C.  538,  Ex  parte  Prickett,  1 

a)  It  is  there  described  as  follows : — ^^'This  writ  is  the  first  process  against  a  corpora- 
^  Kpegmte  (against  whom  an  aUaehment  does  not  lie),  after  the  defendants  hare  re- 
>^  to  appear  to  and  answer  the  bill,  haying  been  regnlarly  serred  with  tubpcma  or  other 
)ces3;'  «As  to  restraints  laid  upon  the  Bank  of  England  against  paying  diridends  or 
^g  tnnsfera,  that  in  manj  cases  requires  the  filing  of  a  bill  against  the  Bank,  under 
>icb  the  vnt  will  be  issued;  and  then  Uie  restraint  can  onlj  be  removed  by  the  remoral 
^«  occwion  of  it,  and  consequent  application  to  the  Bank  through  the  Governor  or 
H'-itor,  or  both,  aa  circumstances  maj  require.  But  sometimes  a  dutrmgat  may  be 
<«iud  without  or  before  a  bill  filed  from  the  Bzchequer."  Vol.  L,  c.  22,  p.  96,  2d  ed., 
39.   See  also  p.  563,  same  vol. 
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New  Bep.  S66,  Wndk  v.  Kickolaon,  4  B.  &  Ad,  469.  [Pattsbon,  J.  At 
the  trial  of  thb  cause,  nobody  could  eicpbtn  the  dis^ngas.]  fitnen  if  there  wis 
no  suit  commenced,  it  caaiiot  be  said  that.Uieee  were  not  ^'Ises,  chargea,  or  dis- 
buroemeiits  at  law,  or  "^n  eqnitj/'  within  the  stat.  2  Gr.  2,  c.  28,  s.  28.  1^50 
1%ere  are,  bestdeB,  the  items  respeeting  the  law  soit  Affainst  the  VrodMr.  I- 
[TAtTTESOV,  J.  There  another  attorney  was  employed  in  the  cause ;  the  plain- 
tiff only  made  some  inquiries.]  S^l  there  was  serrtce  performed  by  him  as  an 
attorney,  in  relation  to  a  salt;  and  diat  was  sulfioient ;  Wardk  v.  NieholsNi,  4 
B.  &  AH.  469.  [TAUifTOif,  J.  The  proceeding  there  was  in  an  action ;  so 
fiir  at  least  that,  if  the  bond  had  not  been  given,  the  sait  was  at  an  ^d.] 
Attending  bail  to  ascertain  whetiher  tlm  could  justify,  and  arranging  with  a 
diaintiff  to  accept  oognovits  from  the  defendant,  hav«  been  held  taxable  items ; 
Watt  V,  OoUins,  Ry.  A  M.  2B4.  [Patteson,  J.  None  of  the  cases  tou  tnefB- 
taon  introduce  a  diffBiont  attorney.]  Thou^  another  commences  the  aotion 
here,  the  plaintiff  takes  It  up.    It  is  immnteital  who  commenced  it 

Lord  Denican,  G.  J.  It  would  be  going  farther  than  any  case  warrants^  to 
hold  these  taxable  items.  As  to  the  mstringas,  respecting  which  t^  proof  is 
not  satisfactoiy,  it  only  appears,  ut  most,  Uiat  it  was  a  bar,  which  the  plaintiff 
found  at  the  Bank,  to  his  effecting  the  transfer.  It  is  not  shown  that  any  pit^ 
ceeding  had  been  taken  at  law  or  in  equity,  with  which  this  was  connected. 
As  to  the  letter,  I  doubt  whether  it  ought  to  have  gon^  to  the  Jury  as  proof  of 
tiie  business  done  in  London ;  and  upon  the  question  as  to  the  erideDce,  I  thiaJc 
ihece  ought  to  be  a  mle  nisi  for  a  new  trial. 

TAVNfON,J.  I  think  there  was  no  item  here  requiring  taxation.  In  1  Tidd, 
ch.  14,  p.  826,  9th  ed.,  several  *instances  are  given  of  items  held  not  n:^^ 
taxable;  as  a  charge  for  preparing  an  afldayit  of  the  petitioning  crsdi-  ■• 
tor's  debt,  and  a  bond  to  the  Chancellor,  to  obtain  a  commission  of  haskruptirp', 
the  affidavit  not  having  been  sworn,  nor  the  commission  issued :  so,  chareen  for 
seanshing  to  see  whether  satisfaction  of  a  judgment  was  entered,  or  whether  mi 
issue  was  entered  and  docketed.  And  money  paid  by  «n  attorney  in  conse- 
quence of  his  undertaking  to  pay  the  debt  and  costs,  was  held  not  a  dishoiBe- 
ment  within  the  statute.  These,  especially  the  first  two,  are  much  stronger 
oases  in  favour  of  taxation  than  the  present,  where  none  of  the  items  purport 
to  be  for  any  proceeding  in  court,  or  act  done  in  a  sut. 

Pattj^bon,  J.  I  also  think  there  was  no  taxable  item  in  the  pai^cular.  I 
.  am  still  unable  to  understand  what  was  meant  by  the  distringas  in  this  case. 
But  the  fiist  eharflo  respecting  it  is,  ''calling  on  the  solicitor  of  the  Bank  to 
know  who  it  was  that  filed  the  distringas,  wh^  he  informed  us  it  was  your  bro- 
tfaer.'^  Some  step,  therefore,  had  been  taken  by  the  brother;  but,  supposing 
even  that  he  had  filed  a  bill,  the  plsintiff  does  not  chu^  anything  as  done  bj 
him  in  that  suit.  Agun,  the  instructions  received  by  the  plaintiff  to  give 
notice  to  the  Bank  to  file  a  bill,  and  the  drawing  of  such  notice,  are  not  steps 
tsdcen  in  s  cause,  but  only  prepaiatorj  to  something  contemplated  in  one.  There 
was  no  suit,  nor  proceeoing  m  any  court.  As  to  the  prooeedincs  acainst  the 
brother,  it  seems,  by  one  of  the  items,  that  the  plaintiff  was  told  hy  £e  defend- 
ant of  an  action  to  be  commenced  acainst  his  brotiier  for  fiilse  imprisonment. 
If  such  an  action  had  been  prosecuted,  and  the  plaintiff  had  interferod  in  it^  we 
should  probably  *have  found  something  relating  to  it  in  the  subsequent  neoej 
charges ;  but  it  appears  from  them  that  the  pLuntiff,  upon  further  in-  ^ 
quiry,  found  that  the  action  really  commenced  was  for  a  claim  of  money,  and 
was  in  the  hands  of  Tresidder  &  Go. ;  and  that,  having  ascertained  this,  he  left 
it  in  their  hands,  and,  as  we  find  by  the  subsequent  items,  went  on  with  the 
business  relating  to  the  distrinsas,  and  that  only.  I  think,  therefore,  that  there 
was  no  necessity  in  this  case  for  delivering  a  bill,  and  that  the  rule,  as  to  this 
pointy  ought  not  to  be  granted.  As  to  the  letter,  I  certainly  doubt  if  it  was 
evid^ce  of  any  thing  done  in  London  -,  if  not,  there  was  a  misdiiectkm  on  thb 
point,  but  no  ground  for  a  nonsuit 
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Wtuaau^  J.  I  also  tkink  tkfti  there  is  do  gnmnd  of  nonmrit  for  the  mm* 
deUvery  of  a  hSlf  4e  the  pkdiitiff  did  not  distiiictly  shew  that  there  was  any 
fffooeedkig  in  any  oonrt|  in  wfaiok  he  aoted  on  behalf  of  the  defendant. 

Rnle  nisi  to  a  new  trial  only. 

On  a  snhaeqneHl  day  in  the  tenai,  FoUeii  obtained  a  rnle  to  show  oanse  why 
the  defendant  shonld  not  have  his  eosts  under  stat  43  O.  8,  o.  46,  b.  8,  the 
plainiiff  haTing  oaosed  kirn  to  ke  arrested  on  an  affidavit  of  debt  to  the  amount 
of  M/.,  whidi  sum  the  defendant  deposited  in  lien  of  bail.  The  affidavit  in 
soMPort  of  this  motion  set  out  as  much  as  was  material  of  the  fhctB  above  stated, 
and  alleged  that  the  pfadntiff  had  no  reasonable  or  probable  oanse  to  airest  the 
defendant  for  50^.  The  defendant,  in  his  affidavit  in  answer,  stated,  that  the 
defendant  was  leaving  the  country  when  he  caused  him  to  be  arrested;  that  the 
i^K^i  ^ofendanVs  attorney  had  Bubsecjuently  offered  to  settle  the  Action  for 

^  ->  80^ ;  and,  further,  thst  the  plaintiff  oovdd  have  proved  his  whole  demand 
at  the  time  of  die  trial,  but  that,  of  two  persons,  lately  his  clerks,  who  would 
hai«  been  material  witnesses  for  that  purpose)  one  had  died,  and  the  other  had 
gsne  to  Am^ioa.  The  affidavit  did  not  state  when  these  last-mentioned  fecti 
lsok|ikee. 

CV-oipcfer,  now  shewed  eanse,  and  contended  that,  although  it  had  been  held 
onneeeasnry  on  a  motion  of  this  nature  to  prove  malice,  Donlan  v.  Brett,  10  B» 
ft  C.  117,  yet  it  lay  on  the  defendant  to  give  proof  of  the  want  of  probable 
eanse,  as  was  held  by  Tindal,  0.  J.,  in  Spooney  vw  Danks,  7  Bing.  772 ;  and 
tUa  knd  not  been  done  in  the  present  case. 

fblhUy  eontri,  win  stopped  by  the  Court. 

Lord  DsNM AN,  0.  J.  it  certainly  lies  on  the  defendant  to  shew  the  want  of 
emse ;  but  if  he  gives  primn  facie  evidence  of  that,  the  plaintiff  must  meet  it 
by  aatisfectery  proof.  In  this  case,  the  disproportion  between  the  sum  for 
whidi  the  pUttntiff  arrested,  and  that  which  he  was  found  entitled  to  recover, 
added  to  ue  other  circumstances,  required  better  evidence  in  answer  than  he 
has  been  able  to  give.    The  rule  must  be  absolute. 

TAinrroir>  J.    The  defendant  was  certainly  bound,  to  shew  that  there  was  no 
reasonable  or  probable  cause  for  the  arrest :  but  here  he  states  thi&t  in  his  affi- 
^Ka-t  davit,  *and  the  facts  by  which  the  allegation  is  supported  form  a  prima 
J  feoie  case,  to  which  no  satisfectory  answer  has  been  given. 

Pattssoit  and  Wiluams,  Js.,  concurred.  Rule  absolute. 


In  the  Matter  of  Arbitration  between  J.  MAGKAF,  Executor,  ftc.,  J.  U* 
W£8T,  and  W.  A.  WEST,  Executors,  &c.,  T.  HOLT,  the  said  J.  U- 
WEST,  the  said  W.  A.  WEST,  and  the  said  J.  MAGEAT.     Mandojff 

A  claaM  In  a  deed  of  inbrnission  to  arbitration,  "  that  no  action  or  snit  at  law  or  in 
eqnitj  shall  be  commenced  or  prosecuted  against  the  arbitrators  concerning  their  award 
when  made,  nor  to  impeach  the  said  award,  unless  some  collusion  or  other  fraud  be 
discoTered  or  appear  therein,"  does  not  prevent  a  part^  to  the  deed  from  moving  to  set 
the  award  aside  (for  illegality  upon  the  face  of  it),  though  no  fraud  or  collusion  appear. 

Upon  a  reference  of  partnership  disputes,  a  direction  in  the  award  that  some  of  the  parties 
to  iht  reference  pay  a  sum  of  money  (which  is  one  of  the  matters  included  in  the  sub* 
mission)  to  the  arbitrator,  and  that  he  apply  the  same  to  the  payment  of  certain  speci- 
fied demands  (also  part  of  the  matters  submitted],  is  bad,  and  vitiates  the  award,  although 
the  payments  appear  by  the  tenor  of  the  awara  to  be  for  the  benefit  of  the  parties  sUb- 
nittiag,  and  noi  of  the  arbitrator.  ^ 

The  several  parties  to  this  arbitration  had  been  partners  in  two  trading  esta- 
blishments  in  the  county  of  Lancaster,  under  the  names  of  Mackay,  West,  and 
Co.,  and  nofluw  West  and  Oo.   By  indenture,  reciting  that  disputes  had  arisen 


176  In  the  Matter  of  Magkey.    M.  T.  1834.         [366 

among  them  respeotiiiff  the  iMurtnerskip  affiun,  and  a  Chaneery  snife  had  heen 
oommencedy  they  agreed  to  refer  their  said  differences^  and  the  subject-matter  of 
the  suit,  to  Joseph  Bang  and  Harmood  Banner,  accoantants,  with  power  to 
them  to  choose  an  umpire.  The  deed  contained  this  clause : — '<  And  it  is  hereby 
further  declared  and  agreed,  that  the  present  reference  or  submission  shall  or 
may  be  made  a  rule  of  his  Majesty's  uourt  of  King's  Bench  at  Westminster, 
on  the  application  of  any  of  .the  parties  heretOi  his  or  their  heirs,  &c. ;  and  that 
no  action  or  suit  at  law  or  in  equity  shall  be  commenced  or  prosecuted  against 
the  said  ^arbitrators  and  umpire,  or  any  of  them,  concerning  their  or  ^„ 
his  award  or  determination  after  the  same  shall  have  been  so  made  as  ^ 
aforesaid,  nor  to  impeach  the  said  award  or  umpirage,  unless  some  collosion  or 
other  fraud  be  discoTcred  or  appear  therein." 

The  arbitrators,  and  an  umpire  chosen  by  them  (a  merchant,)  made  their 
award  concerning  the  several  premises,  and  thereby  adjudged,  reciting  the  sab- 
mission,  among  other  things,  as  follows: — '<We  find  and  award  that  there  are 
due  to  ^e  co-^^tnership  of  Mackay,  West,  and  Co.,  from'W.  A.  West  and  T. 
Holt,  severally,  as  partners  therein,  the  sums  following  (vis.  3628^.  from  West^ 
and  1258^.  from  Holt) :  and  we  order  and  award  that  the  said  W.  A.  West  and 
T.  Holt  do  severally  pay  the  respective  sums  of  money  so  found  due  from  them, 
with  interest  thereon  from  the  date  hereof  at  the  rate  of  4  per  cent,  per  annum, 
into  the  hands  of  the  said  Joseph  Kine  (the  arbitrator),  at  his  office  in,  &c^ 
aforesaid,  on  the  10th  of  October  next,  between  twelve  and  one  in  the  after- 
noon, to  be  applied  in  manner  hereinafter  directed.''  And  they  afterwards 
awarded  and  directed,  "  That  the  said  J.  Kins  shall  apply  the  said  several  sums 
of  money  so  to  be  paid  to  him  by  the  said  W.  A.  West  and  T.  Holt,  according 
to  our  award  aforesaid,  in  liquidation,  so  far  as  the  same  will  extend,  of  the 
debts  due  by  the  said  firm,  and  mentioned  in  the  schedule  hereunder  written." 
There  was  annexed  to  the  award  a  schedule  of  names  of  creditors,  with  suflu 
opposite  to  their  names,  amounting  in  the  whole  to  6562/.  The  arbitrators  also 
awarded,  in  like  manner,  that  certain  sums  (via.  73/.  and  99/.)  were  due  to  the 
firm  of  Thomas  West  and  Co.  from  J.  U.  West  and  W.  A.  West  respective^, 
and  directed  those  parties  to  pay  the  said  sums  ^to  the  said  Joseph  King  mco 
(the  arbitrator)  at  his  office,  between  twelve  and  one  on  the  11th  of  Oc-  '- 
tober,  to  be  applied  as  after  mentioned.  They  further  found,  that  certain  sums 
(viz.  115/.  and  57/.)  were  due  from  the  last-mentioned  partnership  to  Mackay 
and  Holt,  respectively ;  and  they  directed  that  King  should  apply  the  sums  to 
be  paid  by  J.  U.  West  and  W.  A.  West,  as  last  aforesaid,  in  satisfaction  of  the 
moneys  so  fouod  to  be  due  to  Mackay  and  Holt,  ^^  but  subject  to  all  equities 
between  the  said  parties  as  partners  in^he  said  two  several  firms."  The  sub- 
mission was  made  a  rule  of  court 

A  rule  was  obtained  in  this  term,  calling  on  all  the  parties  to  the  submissioD, 
except  W.  A.  West,  to  shew  cause  why  the  said  award  should  not  be  set  aside, 
upon  several  objections,  which  it  is  not  necessary  to  state  particularly;  but  the 
grounds  of  which  were,  that  the  award  was  uncertain,  and  not  final,  and  that 
the  arbitrators  had  exceeded  their  authority.  The  fifth  objection  was,  that  large 
sums  of  money  were  awarded  to  be  paid  to  one  of  the  arbitrators  without  any 
authority  for  that  purpose  in  the  submission,  and  without  any  security  for  hu 
application  of  them.  Mackay,  Holt,  and  J.  U.  West  made  aJidavits  in  oppo- 
sition to  the  rule,  stating,  among  other  things,  that  they  were  satisfied  with  the 
award ;  and  now 

Sir  «/.  CampbeRf  Attorney-General,  OressweU,  and  Tomlinaony  shewed  cause. 
In  the  first  place,  the  present  motion,  even  if  well  founded,  is  contrary  to  the 
agreement  of  the  parties  in  the  deed  of  submission.  The  substance  of  that 
agreement  is,  that  the  parties  shall  be  finally  bound  by  the  award,  unless  fraud 
or  collusion  *be  discovered.  They  are  concluded  by  this  award,  in  point  rMgg 
of  fiict,  as  parties  are,  in  point  of  law,  upon  reference  to  a  barrister  and  ^ 
award  made  by  hinu    The  Court  will  not,  in  either  case;,  review  the  dedsion. 
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No  misoondiiot  is  charged.  As  to  the  fifth  oljeotioii,(a)  if  the  suit  had  pro- 
ceeded in  Ghanoety,  the  court  of  equity  would  have  appointed  a  receiver,  and 
the  arhitrators  here  have  done  no  more.  The  money  is  not  to  be  received  hj 
King  for  hia  own  benefit.  An  award,  that  money  be  paid  to  a  stranger,  is  good, 
where  it  appears  to  be  for  the  benefit  of  the  parties;  Com.  Dig.  Arbitrament 
K  7 ;  and  this  Court  so  decided  in  Snook  v.  Hellver,  2  Chitt.  Eep.  43. 

Sir  James  Scarify  and  F.  FoUock,  contrd.  As  to  the  precluding  clause,  it 
is  one  commonly  introduced  in  submission  to  arbitration,  and  cannot  have  the 
effiBot  contended  for.  Supposing  that  parties  could  legally  aoree  not  to  take  ad* 
vantage  of  the  law  to  set  aside  a  bad  award,  they  cannot  by  such  agreemeot 
take  away  the  statutory  jurisdiction  of  the  Court  over  awards  of  this  descip- 
tion.  If  one  party  to  the  submission  procures  the  award  to  be  set  aside,  con* 
traiT  to  his  undertaking,  the  remedy  for  the  others  is  by  action.  Till  lately^ 
(3  &  4  W.  4,  c.  42,  s.  39,)  a  party  might  revoke  his  submission,  though  an 
actiim  lay  against  him  on  an  aroitration  bond  for  so  doing.  As  to  the  fifth 
objection,  it  is  said,  that  a  court  of  equity  would  appoint  a  receiver;  but  that 
court  would,  after  such  appointment,  have  jurisdiction  over  the  receiver.  No 
jurisdiction  is  retained  in  this  case  over  the  arbitrator  who  is  to  receive  the 
MOM  ^^oney ;  no  security  can  be  taken  from  him,  and  no  attachment  can 
-■  issue  against  him  if  ne  omits  to  pay  the  money  over.  The  arbitrators 
had  no  aathority  to  order  that  he  should  apply  the  sums  paid  to  him.  The 
parties  to  this  reference  have  no  indemnity  againsli.  the  claims  of  the  creditors 
for  those  sums  which  Bang  is  ordered  to  pay.  And  the  payments  by  him  to 
Mackay  and  Holt  are  to  be  '^subject  to  all  eouities  between  the  said  parties,  as 
partners  in  the  said  two  several  firms;''  whicn  equities  the  award  has  left  quite 
uii8ettled.(&) 

Lofd  Dknmak,  C.  J.  The  objection  that  payments  are  ordered  to  be  made 
to  an  arbitetor  over  whomJUiere  can  be  no  control  afterwards,  and  that  thev 
are  left  in  part  subject  to  the  equities  which  have  been  referred  to,  is  fatal. 
The  danae  introduced  in  the  arbitration  bond  to  prevent  impeaching  the  award, 
is  confined  to  actions  and  suits,  and  does  not  apply  to  this  mode  of  disputing 
it.  Having,  therefore,  jurisdiction,  and  finding  these  defects  in  the  awsrd,  we 
must  order  it  be  set  aside. 

Tauitton,  J.  ooncurred. 

PATTESOir,  J.  The  objection,  that  pavment  is  ordered  to  be  made  to  the 
arhatxatori  extends  to  the  whole  award  and  is  fatal.(c)  Rule  absolute. 


♦361]    ♦SMITH,  qui  tarn,  Ac.  against  GILLBTT.     Tuesday,  Nov.  26. 

SAHEi  qui  tarn,  &c.  against  SAME. 

The  Stat.  44  O.  3,  c.  98,  8. 10,  which  forbids  the  bringing  of  actions  for  any  penalty  in- 
curred by  virtue  of  that  or  any  other  act  relating  to  the  stamp  duties,  unless  in  the 
name  of  the  Attorney-General,  tc.f  applies  only  to  cases  where  the  enactment  pro- 
oeeded  upon  relates  to  those  duties. 

Xot,  therefore,  to  an  action  on  38  G.  3,  o.  t8,  sects.  1  and  10,  for  publishing  a  newspaper 
without  having  delirered  a  proper  aifidavit  at  the  Stamp  Office  and  without  stating  in 
sach  paper  the  true  names  and  additions  of  the  printer  and  publisher.  (But  see,  now, 
Stat  5  4  6  W.  4,  c  2.) 

• 
Thssx  were  actions  of  debt  against  the  pnnter  and  publisher  of  a  newspaper, 

for  penalties  under  stat.  38  G.  3,  c.  78.    The  declaration  in  the  first  action 


a)  The  argument  as  to  the  other  objections  is  omitted. 
This  refers  to  a  part  of  the  argument  not  reported. 
Williams,  J.,  was  in  the  bail  court 


i;i 
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IM  Wider  mat,  W,  for  prinAiBg  «iid  pttUishing  suoli  paoer  not  oeMMng  tin 
Irue  and  real  Dame  and  namea,  additroa  a^d  additions,  ef  the  pvinter  and  jn^ 
Ikher.  The  deokunatioB  m  the  aeoond  action  (eontekiiiig  104  ooasts  ferai 
away  peaaltiea  (waa  ob  aeote.  4  and  7,  fbr  printuag  and  {wSUshing  a  newspajpo 
«ithoiit  huving  aigaad^  awoni)  and  delivered  at  the  Stanp  Oflioe  an  aflMavit 
as  reqaired  hy  the  aot,  upon  changing  the  defendant's  pkoe  of  abode  aad  prin(> 
fng-hoDse.  A  rale  nhd  was  obtained  in  this  Winn  for  setting  aside  ik%  ^ooeed- 
ings,  "OH  the  ground  that  the  party  in  whose  name  these  aetiens  were  eom* 
meneed  (boing  (^  clerk  of  the  attorney  who  appeared  ft»r  the  plaintiff  in  \M) 
^ras  not  the  Solicitor  or  anv  other  moer  of  his  Majesty's  Stamp  Datin  ia 
Bnj^land  or  Scoilaad,  nor  anthoriaed  to  sne  bjf  the  Attoney^G^neral  or  by  (Im 
Solicitor  Df  the  Stamp  Duties,  or  any  ofikser  in  that  depaitmeat  Theapplifli> 
don  Was  grounded  on  stat.  44  O.  8,  c.  08,  s.  lO.(a) 

*Skephtnf  Serjtv,  now  shewed  caose.  The  tenth  section  enticts  that  no  p^g^ 
person  shall  commenee  any  action,  fbr  the  reeoTcry  of  any  fine,  penalty,  '^ 
dr  lor^tore  made  or  inconred  by  virtue  of  this  or  any  other  aet  or  mete  of  pir- 
liament  relatii^  to  his  Majesty's  stamp  duties,"  unless  the  same  be  comneDoed 
in  the  name,  &».  Tke  word  **  relating,"  if  the  clause  be  read  with  proper  itopi, 
ooanects  itsotf  with  the  word  ^<  penalty,"  not  with  the  words  <<aot  or  sots  of 
parliament."  If  liie  preceedings  here  had  been  under  88  O.  B,  o.  78,  b.  18, 
which  relates  to  publishing  unstamped  papers,  the  clause  now  relied  upon  woaU 
have  been  Applicable.  But  the  parts  of  stat.  88  G.  8,  c.  78,  upon  which  theM 
actions  are  brou^t,  are  enactments,  not  for  the  protection  of  stamp  duties,  bat 
Cor  an  entirely  dUfierent  purpose^  The  act  generally  is  not  a  revoiue  Uw  ]  tk 
title  states  it  to  be  an  act  for  preventing  the  mischiefii  arising  from  the  pnattag 
and  publishing  newspapers,  and  papers  of  alike  nature,  by  persons  not  known; 
and  for  regulating  the  pnntinff  and  publication  of  such  papora  in  other  re- 
spects." There  ^is  no  reason  tor  supposing  it  the  policy  of  stat.  44  0.  i^g^ 
8^  c.  98,  to  stop  private  prosecutions  in  <»ses  like  the  present  ^ 

Smirke,  oontri.  The  act  88  O.  8,  Ov  78,  connects  itoelf  in  almost  evoj 
part  with  the  regulations  as  to  stamp  duty.  The  titk  is  no  part  of  the  act: 
the  preamble,  indeed,  merely  states  it  to  be  <<  expedient  that  regulations  should 
be  provided  touching  publications  of  the  nature  hereinaftw  mentioned;"  bat 
some  of  those  regulations  (as  in  sects.  18  and  27,)  relate  wholly  to  the  subject 
of  stamp  duty,  and  Uie  rest  are  by  no  means  svch  as  the  Stamp  Ofice  is  aaocni- 
cemed  in.  The  act  44  Qt.  8,  o.  98,  s«  10,  waa  framed  with  a  general  view  of 
putting  an  end  to  officious  informations  under  statutes  of  this  class ;  and  the 
enactments  of  33  Q,  3,  c.  78,  are  not  excluded  from  its  operation  because  some 
of  them  have  ai^  object  collateral  to  the  purposes  of  revenue.  The  proposed 
reading  of  the  tenth  section  is  arbitrary  as  to  the  stops  and  requires  sevenl 
words  to  be  passed  over  as  if  not  inserted.  The  opinion  of  the  officers  of  tiie 
stamp  duties  is  in  favour  of  this  application.  It  does  not  appear  that  there  hu 
been  any  decision  on  the  point. 

(a)  Stat.  3S  G.  3,  c  7S,  s.  29,  makes  the  penalties  Bnder  that  act  recoTwahlt  ^  ^ 
coinmo&  informer.  Stat  44  G.  3,  c.  98,  s.  10,  enacts,  that  it  shall  not  be  lawful  for  ut 
person  to  commence,  prosecute,  &c.,  "  any  action,  bill,  plaint  or  information,  in  »J 
9t  his  Majesty's  conrta,  or  before  any  jnetice  or  justices  oi  the  peace,  or  other  magiitntt 
or  magistrates  whatsoever,  against  any  person  or  persons,  for  the  recovery  of  anj  fis^ 
penalty,  or  forfeiture,  made  or  incurred  by  virtue  of  this  or  any  other  act  or  acts  of  ptf* 
liament  relating  to  his  Majesty's  stamp-duties,  or  any  other  duties  under  the  manageocst 
of  the  commissioners"  ike,  ^'  for  the  time  being,  unless  the  same  be  commenced,  prosecatei 
entered,  or  filed  in  the  name  of  his  Majesty's  Attorney-General,  or  his  Majesty's  Advocfttc 
for  Scotland,"  &c.,  "  respectively,  or  in  fiie  name  of  the  Solicitor  or  some  other  officer 
of  his  Majesty's  Stamp-Duties  in  England  or  Scotland  respectively ;  and  if  any  Mtion, 
bill,  plaint,  or  information,  shall  be  commenced,  prosecuted,  entered,  or  filed,  in  the  name 
or  names  of  any  other  person  or  persons  than  is  or  are  in  that  behalf  before-mentiosei 
the  same,  and  every  proceeding  thereupon  had,  are  herby  declared,  and  the  same  ibAu 
be  null  and  void  to  all  intents  and  purposes." 
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M  DiffMAK,  0.  J.  I*  is  not  KieteMMry  to  ndkipt  ike  aiode  «f  iiedHng  siig^ 
ted  on  bebilf  of  tile  plsmtiC  The  quMtioo  iSf  whfttber  tkis  be  an  acdoii 
8^t  far  the  meeveiy  of  any  penalty  weuired  by  Tirine  of  any  aot  of  parlia« 
tt  relatiiig  to  ftheatamp  d«%iea.  A  atatnte  »  certainly  aoi  to  be  oalied  '<  an 
rekiag  to  the  siunp  dntiee"  faeoaue  it  eontaine  some  angle  olavae  hating 
^,  thttnlatkn:  bat  the  qaeadon  is,  whether  ihe  *aot  is  ose  relating  to 
J  thosB  datieB,  with  referanoe  to  tfat  sabjeot-mattar  of  the  psrtienlar  aetion. 
ht  siatate  be  foreign  to  Ihe  sali^eol  of  daties  so  £Mr  as  the  aetton  is  oencern* 
I  think  the  isteiposition  of  ^  Attoraey-Qenenior  other  offioers,  aentaoned 
he  teeth  aectum  of  44  6.  8^  e.  98,  ia  nnneeessaay.  Hie  role  will  therefore 
Jsciiarged. 

LArKTOif,  J.  I  thU:  the  danae  a{»plies  only  to  oases  where  the  snbjeot* 
ler  of  the  aetkm  rektea  to  the  stamp  datias.  I  am  sorry  we  are  obliged  to 
ide  W)  beetase  I  believe  the  policy  of  the  statute  would  be  batter  answered 
nsecQttoBB  of  this  hind  were  entnuted  oaly  to  officers  «£  the  erowtti  and  not 


to  oidoos  and  oftoi  oermpt  ooaaMn  inHnrmeBn. 


ipto 
Js., 


tAiTisoH  and  WtUAAMMf  Js.,  eonenned.  Bole  diseharged.(a) 


5]       *HEATH  against  BRINDLET.     Tuesday,  Nov.  25. 

Same  agairut  Same. 

ive  a  wamnt  of  attorney  to  H.,  to  confess  jodgment ;  and,  by  the  memorandnm  on 
I  wsTTut,  B.  ibr  himsdfi  his  exeentori,  and  administraton,  agreed  that  it  shonld  be 
vAiI  for  H.  Id  catar  up  Judgment  at  any  ttme,  notwithstanding  tweWe  months  or 
virds  ihoold  have  elapsed  from  the  date,  or  B.  shoald  be  dead,  without  app^ing  to 
t  Court  for  leave ;  and  to  issne  ezecntion  on  any  Jadgment,  notwithstanding  twelve 
Ntb  should  haye  elapsed  from  the  signing  thereof,  or  B.  shonld  be  dead,  withont 
irefiiciu. 

It-I  iA  the  Tacadon  of  HQary  term,  1BS4,  which  term  commenced  more  than  a  year 
^^^j  fhnn  the  date  of  the  wairaat.  la  the  same  yacation,  aad  befbre  the  rules  of 
tltrr  tera  4  W.  4,  oame  into  operatioa,  H.  eatered  up  judgmeat,  wStho  ut  leaye  of  the 
nn  or  ft  Jvdge's  order,  and  took  out  execution,  without  scire  facias.  The  Court,  at 
e  iiutftoce  of  B.'s  administrator,  set  the  warrant,  judgment,  and  execution  aside,  and 
inti  the  proceeds  of  the  execution  to  be  paid  to  the  administrator,  on  the  ground 
itDotwithstandingthe  agreement,  Judgment  could  not  be  entered  up  after  B.'s  death. 
t.  Whether  the  distaoce  of  time,  if  that  had  been  the  only  objectioa)  could  be  die- 
Med  with  bj  the  agteenMit  ? 

)«pR  BannoLST  ezooated  two  waimnts  of  attorney^  dated  respeotiTely  2d 
pnli  1831,  and  18th  June,  1831,  to  enter  vp  judgment  for  the  sums  res- 
reljof  40002L  and  1420^  The  memorsnduia  annexed  to  the  former  war- 
vis  as  follows : — '<  Memoraadumi  that  the  before  written  warrant  of 
MJ  is  given  for  seooriitt  from  the  abore  named  Jos^h  Brindley  to  the 
re  Duaed  Joseph  Heath,  his  ezeeutors,  administrators,  and  assigns,  2000/., 
iBterest  for  the  same  at  and  after  the  rate  of  5^  per  annum ;  and  the  said 
•i/or  hinuel/f  his  executors^  amd  administrators^  hereby  agrees  that  it  shall 
BAj  be  lawftil  to  and  for  the  said  J.  B.,  his  ezeoutors,  &o.,  to  enter  up 
neot  on  the  same  warrant  of  attorney,  at  any  time  he  may  think  proper, 
ithttanding  the  space  of  ttoeive  calendar  months  or  vpwards  fMxy  have 
^fnm  (&e  day  of  the  date  thereqf^  or  the  said  J.  B.  may  he  dead  at  the 
<*/ entering  yp  sudi  Judgment,  wi&imi  first  applying  to  the  Covrt  of  King's 

Sec  nat.  5  ik  6  W.  4,  c.  2.  Bj  s.  6,  of  that  act,  no  action  or  information  is  to  be 
tfared,  prosacuted,  entered,  or  filed  for  any  penalty,  &c.,  incurred  under  stat.  38  0. 
^e.  (Uklen  in  the  name  of  tne  Attorney  or  Solicitor  General,  his  Majesty's  Advocate 
cotlAQd,  the  Solicitor  of  Stamps  and  Taxes,  or  some  other  officer  of  stamp  duties  in 
a4  or  SeoUaad  respeetf  vely. 
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Bench  far  Itberfy  to  to  do;  and  the  said  J.  6.  further  agrees,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  J.  H.,  his  executors,  &o.,  to  issue  exeoataon 
on  any  judgment  which  shall  be  so  ^entered  up,  notwithstanding  twelve  r^ogg 
calendar  months  may  have  elapsed  since  the  signing  thereof,  or  the  said  ^ 
J.  6.  may  be  then  dead,  without  first  reviving  such  judgment  by  writ  of  sdre 
facias  or  otherwise ;  and  the  said  J.  B.,  for  himtdf  his  hetrs,  exeeiUon,  cad 
adminiitrators,  hereby  agrees  that  he  shall  be  barred  and  precluded  from  com- 
mencing or  prosecutinff  any  action,  suit,  or  proceeding  either  at  law  or  in  equity, 
or  usinff  any  means  whatsoever  to  defeat,  reverse,  or  set  aside  any  judgmeat 
which  wall  be  so  entered  up,  or  delayer  impede  execution  from  issuing  Uiereon 
as  aforesaid;  and,  if  any  such  attempt  shall  be  made,  it  shall  and  may  be  ]xwM 
to  and  for  the  said  J.  H.,  his  executors,  &c.,  to  plead  and  set  up  these  preseDti 
in  bar  thereto,  any  law,  usage,  or  practice  to  the  contrary  thereof  in  any  wiee 
notwithstanding.''  The  memorandum  annexed  to  the  other  warrant  was  the 
same  as  the  above,  mutatis  mutandis,  for  securing  710^.  with  interest 

Joseph  Brindley  died  on  the  night  between  the  8th  and  ninth  of  Febraary 
1884,  intestate  and  insolvent.  On  the  11th  of  February,  judgments  were  aign- 
ed  on  these  two  warrants,  without  any  rule  of  court,  or  order  of  a  Judge,  or 
affidavit ;  and  writs  of  fieri  facias  issued  thereon,  under  which  the  sheriff  seiied 
the  goods  of  the  intestate.  Afterwards,  administration  was  taken  out  by  two 
creditors.  In  Trinity  term  last,  F.  PoUocky  on  behalf  of  the  administrators, 
obtained  a  rule  to  shew  cause  why  the  warrants  of  attorney,  and  the  jadgments 
signed,  and  all  subsequent  proceedings  had  thereon,  should  not  be  set  aside,  and 
the  proceeds  of  the  executions  restor^  to  the  administrators.  In  the  same  term, 
June  12th, 

Sir  James  Scarlett  and  R,  V.  Richards  shewed  cau6e.(a)  The  plain-  ^^^ 
tiff  was  entided  to  enter  up  these  judgments,  for  the  memorandum  ex-  ■- 
pressly  renounces  the  usual  limitations,  both  as  to  the  time  of  the  entering  up 
of  the  judgments,  and  as  to  the  life  of  the  defendant.  In  Morris  v,  Jones,  3 
D.  &  R.  603,  S.  C.  2  B.  &  C.  242,  it  was  held  that,  where  the  parties  agreed 
that  execution  mi^ht  issue  after  a  year  and  a  day  from  the  signing  of  the  war- 
rant, without  a  scire  facias,  it  might  so  issue,  notwithstanding  the  statute  of 
Westminster  2, 13  Edw.  1,  st.  1,  c.  45.  So  far,  therefore,  as  regards  the  length 
of  time,  application  to  the  court  is  rendered  unnecessarv  by  the  effect  of  the  re- 
nunciation. And,  besides,  no  one  but  the  defendant  himself  can  take  the  ob- 
jection :  Jones  v.  Jones,  1  D.  &  R.  558.  As  to  the  death  of  the  party,  he  was 
alive  on  the  first  d^  of  Hilary  term ;  and  as  the  case  is  antecedent  to  the  ope> 
ration  of  the  rule  Hil.  4  W.  4,  General  Rules  and  Regulations,  8,  5  B.  &  Ad. 
ii.,  the  judgment  rektes  to  that  day,  Bragner  v,  Langmead,  7  T.  R.  20,  Cal- 
vert V.  Tomfin,  5  Bing.  1.  If  the  motion  had  been  made  in  court  (instead  of 
that  form  being  dispensed  with  by  the  memorandum),  the  rule  would  nave  been 
obtained  for  entering  up  the  judgment  as  of  the  first  day  of  Hilary  term.  Bat 
the  express  renunciation  is  also  sufficient  to  answer  this  objection. 

F,  Pollock,  contrft.  Calvert  t;.  Tomlin,  5  Bing.  1,  was  a  cause  on  a  cognovit 
and  Ghiselee,  J.  expressly  distinguishes  it  from  the  case  of  a  warrant  of  attomej, 
saying,  that,  *<'when  judgment  is  entered  up  on  a  warrant  of  attorney,  r^c^ 
it  must  be  shewn  that  the  party  is  living ;  because,  if  the  court  knew  ^ 
him  to  be  dead,  they  will  not  allow  judgment  to  be  signed.''  That  is  the  prao- 
tice ;  and  there  is  good  reason  for  adhering  strictly  to  it,  considering  the  pre- 
judice that  might  otherwise  accrue  to  creditors.  [Littlbdale,  J.  referred  to 
Robinson  v.  Tonp,  3  P.  Wms.  399,  and  Parsons  v.  Gill,  1  Ld.  Raym.  696, 
8.  C.  Comyns's  Kep.  117  j  note  to  Springer  v.  Sommerville,  Bunbury,  2T2; 
and  note  (c)  to  Bragner  v,  Langm«id,  7  T.  R.  21.]  Our.  adv,  vuU. 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.  This 
was  a  motion  to  set  aside  a  judgment  entered  up  on  a  warrant  of  attorney.  Two 

(a)  Before  Lord  Denmao,  0.  J.,  Littledale,  Taunton,  and  WiUiams,  Ji. 
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nods  of  motton  were  lelied  upon :  first,  that  judgment  was  enteied  more  than 
ear  and  a  dftj  after  the  date  of  the  warrant  of  attorney,  without  leave  of  the 
Bit;  seoondlj/that  the  defendant  was  dead  before  it  was  signed.  The  an- 
ir  oflered  is,  that  the  defeasance  expressly  renounced  both  objections. 
b  to  the  first  objectioni  Morris  v.  Jones  was  cited.  According  to  the  report 
iiat  cue,  in  3  Dowling  and  Ryland,  605,  Lord  Tenterden  said,  <<  if  the  de- 
knt  thought  proper  to  enter  into  a  bargain  that  execution  should  issue  upon 
judgment,  without  a  scire  £M»as  to  revive  it,  he  cannot  afterwards  be  por- 
ted to  avoid  the  consequences,  by  setting  up  the  illegality  of  the  prooeed- 
"  In  the  iep(^  of  the  same  case,  in  2  BamewaS  and  Cresswell,  248, 
hngnage  of  the  Court  does  not  appear  to  have  been  so  strong.  The  case  of 
M  Jones  V,  Jones,  *1  D.  &  B.  558,  was  also  said  to  be  applicable ;  but, 
-'  in  £Mt,  that  merely  shewed  that  .a  third  party  could  Yiot  object  to  the 
anent  being  entered  up  too  late. 

le  need  not,  however,  discuss  the  first  objection,  as  our  decision  will  proceed 
K  the  second,  that  arising  from  the  party  being  dead.  Although  the  de- 
bt had  waived  this  objection  in  his  warrant  of  attorney,  we  think  that  the 
rcr  is  not  binding  upon  his  representatives,  and  still  less  on  the  Court,  bi 
dd's  Practice,  page  551,  9th  ed.  1828,  ch.  21,  it  is  said,  "  The  death  of 
er partj  is,  geoer^y  speaking,  a  countermand  of  the  warrant  of  attorney: 
i  therefore,  upon  a  motion  to  enter  up  judgnient  on  an  old  warrant  of  attor- 
ifit  appear  to  the  courts,  that  either  party  is  dead,  they  will  not  grant  the 
ioo''  In  the  case  of  the  death  of  the  defendant,  the  exceptions  to  this 
vag,  formerly,  that  if  the  party  died  within  a  year  after  giving  the  warrant, 
iidgment  might  be  entered  up  at  any  time  before  the  commencement  of  the 
term,  so  as  to  have  reference  to  the  first  day  of  the  term,  in  or  (if  the  death 
Flace  in  vacation)  after  which  the.death  took  place.  (See  Oades  v.  Wood- 
,  1  SalJL  87,  S.  C.  2  Ld.  Baym.  766,  849.)  There  was  one  other  instance 
&  exoepdoD,  in  Chancy  v.  Needham,  2  Str.  1081 :  there  a  motion  to  enter 
idgment  on  an  old  warrant  of  attorney  was  made,  after  the  death  of  the 
f)  OD  the  day  of  the  death,  upon  an  aJidavit  of  the  preceding  day  that  the 
Bdant  was  then  alive;  and  the  judgment  was  entered  up  accordingly.  Af- 
udg,  it  was  moved  to  set  it  aside ;  and  the  Court  dechired  that,  if  it  had 
appeared  that  the  man  was  dead,  they  would  not  have  made  the  rule ;  but 
1  thej  applied  the  maxim  ^^^ fieri  non  debet,  factwn  valet"  «  And 
thus,"  savB  Strange,  who  was  the  counsel  msJdng  the  second  motion, 
"soffered  the  deceit,  which  had  been  put  upon  them,  to  prevail ;"  and  he 
)  to  hare  been  not  very  unjustly  displeased  with  the  decision.  The  gene- 
de  is,  that  the  wanraot  expires  with  the  death  of  the  party  giving  it.  We 
that  this  judgment  was  improperly  entered  up,  and  it  must  be  set  aside. 

Bule  absolute. 


KING  agaimt  The  Justices  of  CAMBBIDGE,  and  the  Churchwardens 
1  Overseers  of  the  Poor  of  the  Parish  of  ST.  GILES,  CAMBBIDGE. 
ic«/ay,  Nov.  2&. 

I  officers  cmmot  abandon  a  poor's  rate  duly  made,  allowed,  and  published.  There- 
t  where  ui  appeal  had  been  entered  against  a  poor  rate,  and  the  parish  officers 
^  the  appellant  and  the  clerk  of  the  peace  with  notice  that  the  rate  was  abandoned, 
before  the  sessions  tendered  to  the  appellant  the  amount  of  his  assessment,  which 
^  paid,  ind  the  sessions  thereupon  refused  to  hear  the  appeal,  this  Court  granted 
UKUmos  to  enter  continuances  and  hear  the  appeal. 

is  CoTirt  refused  to  giye  costs,  against  the  parish  officers,  of  the  application  for  a 
damos,  and  of  the  writ 

this  term,  Ounntng  obtained  a  rule,  calling  on  the  justices  of  the  peaoe 
e  tovn  of  Cambridge,  and  the  ohuiohwaidens.and  oyerseers  of.  the  parish 
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of  St.  Gilea  in  tiuit  lown^  to  sheir  oaue  wiiy  «  mandamas  bIioiiM  not  inoe  to 
Ihe  jiutioes  to  enter  oontkivaQoea  and  hear  Ike  appeal  of  Jok»  Faulkner,  agaiaat 
a  rate  made  foe  the  velief  of  the  poor  of  the  aaid  pariah  on  the  8d  ef  July  lut, 
and  allowed  by  two  of  the  aaid  jnatieea  on  the  4th  of  tkat  month.  TIm  role 
also  oaUed  upon  the  ehnrohwaidena  and  oveneers  to  shew  eanse  why  Aej 
ghonld  not  paj  the  aaid  J.  F.  his  costs  of  this  application,  and  of  themandafflos, 
if  issued,  and  of  aU  proceedings  which  might  be  had  thereon. 

It  appeared  that  Fanlkner,.  haviDr^  i»  September  kst,  paid  his  asaeanDat 
under  tiie  rate,  whiefa  had  been  dtuy  ^mado;  aUowed,  and  published,  pgo^i 
obtained  a  eopj  el  the  rate^  and  diveoited  his  attorney  to  appeial  against  I- 
it.  Notice  of  appeal  fos  the  next  general  qnavter  sessions  to  be  holden  for  the 
town  of  Oambiidge  was  served  eo  the  pansh  eflieen^  and  other  rated  partios 
on  the  4th  ef  October^  coooael  hayin|  been  pveriouslT  retained ;  and  on  the 
7th,  a  copy  of  the  notice  was  lodged  with  the  clerk  of  the  peace.  Other  prepft- 
latiotts  were  also  made  by  Fan&ner  fev  trying  the  apneal.  On  the  9th  of 
October,  the  attorney  for  the  parish  oftcers  senred  Famkner^s  attorney  with 
a  notioe^  that  they,  finding  that  the  sate-  could  not  be  snpported,  had  abm- 
doned,  and  did  thereby  abandea  the  Bame;*  that  Faulkner  might  reemre  baek 
the  money  he  had  paid;,  that  they  did  not  intend  to  appear  at  the  seo- 
siotts  to  defend  the  rate ;  and  that  a  new  rate  would  be  fi>rthwitJi  wnk. 
This  notice  was  dated  on  the  8th  October,  and  signed  by  two  ehurchvw- 
dens  and  three  everseemk  The  appellant's  attorney,  on  being  served  with 
the  notice,  said  that  he  should  proceed  with  the  appeal,  unless  the  parish  offioen 
coBsented  to  quaeb  the  rate  and  pay  Faulkner's  costs.  On  the  9th  of  Oetoher 
iho  sum  paid  by  Faulkner  was  tendered  back  to  him  on  the  part  of  the  parish 
officers,  and  refosed  by  him.  j|^At  the  sessiotts,  holden  on  the  18th  of  Oetober, 
before  the  deputy-recorder  and  other  justices  of  the  town,  the  appeal  was  called 
on }  when  the  counsel  for  the  parish  officers  objected  that  the  Court  had  m 
jurisdiction,  and  the  derk  of  the  peace  produced  a  notice  whicb  he  had  received 
on  the*  8th  of  October  from  the  parish  officers^  requiring  him  to  forbear  to  » 
oeive  or  enter  the  appeal  without  the  order  of  the  oourt  of  quarter  scsbiobs,  as 
they,  the  parish  officers,  intended  to- abandon  t4e  rate.  The  clerk  of  the  peaee 
also  produced  a  letter  received  by  him  on  the  11th  of  ^October  from  the  r^yj 
attorney  of  the  parish  officers,  informing  him  that  the  rate  had*  been  ac-  *- 
tnally  abandoned  by  a  majority  of  ^e  parish  officers  en  the  8th  of  October}  aad 
requiring  as  before.  The  appellant^s  counsel  insisted-  that  the  rate  onrht  to 
have  been  quashed,  and  apptied  to  the  Govt  for  costs.  The-  Ooort  Jietdtbt 
the  parish  officers  had  a  right  to  abandon  the  rate,  and  had  abandoned  it, 
and  that  the  Oourt  had  tiherefore  no  jurisdiction,  and  could  not  hear  enongh  rf 
the  case  to  give  them  any  power  as  to  costs;  and  they  added  that,  from  the 
foots  brought  before  them,  if  the  Court  could  take  into  their  consideratioa  the 
subject  of  costs,  they  should  not  feel  justified  in  awarding  them  to  the  appel- 
lant. The  entry  of  the  Court  set  out  the  several  notices,  and  found  that  tbej 
were  served  as  above,  and  concluded  as  follows :  "  It  was  ordered  and  adja<^sd 
that  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Saint 
G-iles  did,  on  the  8th  day  of  October  instant  alnuidon  the  aforesaid  rate  oraasess- 
ment  for  the  relief  of  the  poor,  and  that  this  Court  has  no  jurisdiction  to  hear 
and  determine  such  appeal." 

Sir  James  ScarleU.  and  W.  K  Wat»on^  now  shewed  cause.  Here  ia  bo 
grievauce  requiring  the  remedy  of  a  mandamus,  the  pariah  offioers  hariig 
abandoned  the  rate,  and  the  appellant  ha^ng  preserved  after  notioe  of  abandeo- 
ment.  The  offiioers  oould  not  be  bound  to  support  die  rate :  after  the  abandon* 
ment  they  would  have  been  liable  to  an  action  if  they  had  distrained.  It  is 
true,  that  no  instance  of  an  abandonment  of  a  rate  appears  to  have  oome  befbn 
this  Court;  but  such  cases  must  be  of  frequent  occurrence.  They  are  aoalo- 
flous  to  cases  of  ahandonmeat  of  an  order  ot  removal  i  *and  it  baa  been  ^^^ 
Eeld^  thatrparirii  offioen  may  abandon  saoh  ovderaf  Bex  v.  The  Jvstioaa  ^ 


of  Noffclk,  9  B.  *  Aid.  484;  V»m  t^  LUvifhydd,  3  Bwor.  &  C.  658,  8.  C  2 
Bolt,  711,  pL  893,  Glk  9d;  Bex  V.  Piddkbury,^  1%  SMt,  359.  As  to  aoj 
«i^[ii]Bettt  wUob  nmy  W  dr»w«  firon  the  cdajm  of  the  eppa^liicit  to  the  eoBts  «ft 
8011011%  k  Mi  nol  t»  be  fiwuwed  th»t,tbe  aeemoa  would  Wo  given  hiia  eoete 
if  they  \mA  hooid  tiio»ppoi^.  FroiQ  what  p«9eed  oa  the  hist  ocotisioo,  it  i»  pvo* 
beUo  tkat  thev  would  aot.  Aidi  ea  to  the  oosta  of  this  appliostion,  there  is  qq 
pretenoe  for  oUiwiwig  them  s^^aina^  the  paijjsb  offioeis,.  evoA  on  the  suppostioo 
lh«t  ifaeie  baa  boon  an  omission  of  datj  oo;  the  part  of  the  magistiates.  Thin 
ease  woidd»  on  snob  a  oipposiliQn,  be  UKe  Uiat  of  a  reversal  on,  error. 

Sir  Joiu^  Campbell,  Attocnej-Geoeral,  a«d  Ot^nntM,  ]«t  sopport  of  the  xale« 
All  that  the  appellant  asks  is,  that  be  may  be  heard  sgainst  the  rate,  which 
staoda  faUd  antU  it.  be  quashed.  Theie  is  no  analogy  Wk  this  vespect  between 
a  rate  and  an  osder  of  remoial ;  th«  latter  may  be  superseded,  with  oonsent  of 
partiaa,  by  the  jiatiiws  wke  bsiTe  made  it^  as  was  dona  in  Rox  v.  The  Justioea 
of  N<»folk,  5  &  &.  Aid*  484 ;  but  a  rate,  onder  the  provisions  of  st  48  Elis^ 
c.  2,  a.  1,  and  si  17  Q.  2,  o.  3,  s.  1,  derives  its  validity  from  being  first  made 
bv  the  pariah  ofieecs^  then  allowed  by  the  jastioes,  and  then  published  in  the 
chnreh;  after- wbidi  the  appeal  oannoti  be  made  withoiUi  notice  to  the  parish 
eflcera  aid  parties  interested;  si  41  G^.  3,  o.  23,  ss«  4  and  6.  And  the  latter 
I  oaottoi  be  ooaolnded  by  the  aot  qf  the  parish  oflcen^  but  are  entitled  tQ 


tha  aleptwre  franobjeeiof  an  ooenpier  may  depend  i^n  his  being  rated,  and 
baring  paid  the  rate.  With  respeet  to  the  oosta,  the  deoisioo.  of  the  justioea 
has  pwvttted  the  appeUaot  fiiom  malcmg  his  applioation  for  the  oosts  to  them ; 
and  is  ia  not  to  be  preanmed  that  their  judgment  on  this  question  would  ba^ 
beoi  afpunafc  him»  if  he  bad  been  heard  upon  ii  Sex  v*  Cawston,  4  D.  &  ByL 
^L&,  ^wa  that  the  aesmns  had  junsdiotion,  weise  it  only  for  the  purpose  of 
awarding  the  eoats  of  the  appellant.  The  eoats,  ho^ever»  whioh  are  now  asked 
fcr,  are  merely  the  oosts  of  the  presenti^plieation,  and  of  thewritof  mandamna. 
The  Court  has  a  discretion  as  to  suoh  costs  by  st.  1  W.  4,  o.  21,  s.  6,  and  this 
seems  to  be  a  fit  ooeaiuon  ior  the  exeimae  of  the  power  in  favour  of  the  part^ 
applying  lor  the  mandamus ;  sinoe  the  pariah  officers  have  rendiered  the  appli»i 
cation  neoessaiy,  bv  first  making  a  rate  whicb  they  cannot  support^  and  af^r- 
wards  preventing  the  Court  from  hearing  the  appeaL 

Loid  DiVMAfff  C  J.  We  feel  no  doubt  as  to  the  costs.  We  cannot  give 
tisem  in  a  eaae  tike  die  present.  The  justioea  were  not  right  in  their  judgment^ 
lor  they  certainly  had  a  jurisdiction ;  and  the  rate  exists  at  thia  moment.  The 
rale  must  be  made  absolute  without  costs. 

Tavsxq^  PaxxssqKi  and  WihjOAm  Ja.,,  eoncurred. 

Kula  absobitei  without  costs* 


*875]         ^HE  KINa  c^o^tia^  PBBJBIRA.     Tu^da^^  Now.  25. 

An  information  chuge4  tfiat  defendant,  not  being  a  subject  of  his  Majestyi  was,  on  the 
28th  of  October,  1834,  found  on  board  a  vessel  within  a  port  of  the  United  Kingdom, 
and  within  one  league  of  the  coast  of  the  United  Kingdom,  such  vessel  being  liable  to 
forfeiture  under  an  act  relating  to  the  customs :  Held,  that  a  conviction  for  a  pecuniary 
penalty  on  this  information  was  bad ;  st.  3  ft  4  W.  4,  c.  63,  s.  48,  not  having  made  it  an 
offence,  in  a  foreigner,  to  be  on  board  such  vessel  within  any  port  besides  those  of  the 
lale  of  ifan :  and  Uie  offence,  created  by  the  same  section,  of  being  on  board  such  vessel 
within  one  league  of  the  coast  of  the  united  Kingdom,  having  been  done  awaj  with,  so 
^  as  relates  tq  the  pecuniary  penalty,  by  st.  4  i^  5  W.  4,  c.  13,  (22d  of  May,  1834). 

Burr,  had  obtained  a  rule  in  this  term^  calling  on  the  solicitor  of  his  Ma- 
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jesty's  Gnstoms  to  show  oaose  why  a  writ  of  habeas  corpos  shoald  boI  imie  to 
the  keeper  of  the  oomipon  ffaol  at  Exeter,  to  bring  up  the  defendant.  By  the 
affidavits,  it  appeared  that  &e  defendant  had  been  carried,  on  the  8d  Norember, 
1884,  before  two  jostioes  of  the  borough  of  Pl^moath,  upon  the  infoimation  of 
an  officer  of  the  customs,  charring  that  he,  within  six  months  then  U»t  put, 
that  is  to  say,  on  the  28th  October,  1834,  not  beinff  a  subject  of  his  Majesty, 
was  found  at  the  parish  of  Charles,  in  the  borough  of  Plymouth,  in  the  ooanl^, 
&c.,  on  board  a  certain  vessel  within  Aport  of  the  United  Eangdom,  and  within 
one  league  of  the  coast  of  the  United  Kingdom,  then  and  there  liable  to  forfei- 
ture under  the  provisions  of  a  certain  act  of  parliament  relating  to  the  customs; 
for  that  the  said  vessel  was  on,  &c.,  found  at  the  parish,  &c.,  and  within  the 
port  of  Plymouth,  being  a  port  of  the  United  Kingdom,  and  within  one  lesgoe 
of  the  coast  of  the  United  Kingdom,  and  not  being  driven  thereinto  by  stresB 
of  weather  or  unavoidable  accident,  then  and  there  having  on  board  divers,  to 
wit,  107  pounds  weight  of  tobacco,  not  being  in  a  cask  or  packajge  containing 
450  pounds  weight  at  least,  contrary  to  the  form,  Ac.  The  justices  adjudged 
the  d^endant  to  have  forfeited  1002. ;  and  he  was  committed  ^nder  ^m^ 


their  warrant,  for  non-payment  of  that  penalty,  to  Exeter  gaol.(a^ 

Sir  John  Campbdl,  Attomey-Qeneral,  and  Ihmdcu,  now  showed  cause.  The 
third^section  of  st.  3  &  4  W.  4,  c.  53,(5)  directs  that  any  vessel  shall  be  forfnted 
which  shall  be  discovered  within  any  port  of  the  United  Kinedom  having  on 
board  tobacco  not  being  in  a  cask  or  package  containing  450  pounds  ^j, 
weight  at  least.  Then  sect.  48  enacts,  that  every  person  not  *being  I- 
a  subject  of  his  Majesty,  who  shall  be  found  to  have  been  on  board  any  vessel 
liable  to  forfeiture  for  anv  of  the  causes  aforesaid,  within  one  league  of  the 
coast  of  the  United  Eanedom,  or  of  the  Isle  of  Man,  or  within  any  harbour  of 
the  said  island,  shall  foneit  1002.  Sect.  85  gives  to  two  justices  the  power  of 
convicting,  and  of  committing  in  de&ult  of  payment  of  the  forfeiture.  But  it 
will  be  contended,  on  the  other  side,  that  this  clause  is  repealed  by  st.  4  A  5 
W.  4,  c.  13,  s.  1,  so  &r  as  regards  the  infliction  of  pecuniary  penalties  for  the 
offences  in  that  act  afterwards  next  mentioned.(c)    But  the  second  seotioa  of 

(a)  The  affidavits  also  set  forth,  as  is  directed  by  the  idnetieth  section  of  st  3  ft  4  W.4, 
0.  53,  the  grounds  of  objection  to  tiie  proceedings,  which,  being  the  same  insisted  opon  ii 
the  argnment,  are  not  here  giyen. 

(b)  The  third  section  of  st.  3  ft  4  W.  4,c.  53,  enacts,  "  That  if  any  vessel  or  boatwhit- 
soever  shall  arrire,  or  shall  be  fonnd  or  discoyered  to  have  been  within  any  port,  barboor, 
riyer,  or  creek  of  the  United  Kingdom,  not  being  driyen  thereinto  by  stress  of  weather  or 
other  unavoidable  accident,  having  on  board  or  in  anj  manner  attached  thereto,  ftc,tt7 
spirits  not  being  in  a  cask  or  pacluige  containing,  ftc,  or  any  tobacco  or  snuff  not  beiof 
in  a  cask  or  package  containing  450  ponnds  weight  at  least,  ftc.  every  such  Tessel  or  boti, 
togeUier  with  snch  spirits  or  tobacco  or  snnff,  shall  be  forfeited." 

The  forty-eigth  section  enacts,  "  That  every  person,  bemff  a  nUtfeet  of  hit  Mi^edff^  who 
shall  be  fonnd  or  discovered  to  have  been  on  board  any  vessel  liable  to  forfeitnre  osder 
this  or  any  other  act  relating  to  the  customs  for  being  found  or  discovered  to  hare  bcca 
within  any  of  the  distances,  ports,  or  places  in  this  act  mentioned,  from  or  in  the  United 
Kingdom,  or  from  or  in  the  Isle  of  Man,  having  on  boarder  in  any  manner  attached  there- 
to, or  baring  had  on  board  or  in  any  manner  attached  thereto,  or  conveying  or  haviBf 
conveyed  in  any  manner,  such  g^ods  or  things  as  subject  snch  vessel  or  boat  to  foifeiton, 
or  who  shall  be  fonnd  or  discovered  to  have  been,  within  any  snch  distance  as  aforenid, 
on  board  any  yessel  or  boat  from  which  any  part  of  the  cargo  or  lading  of  such  vessel  or 
boat  shall  have  been  thrown  overboard,  or  staved  or  destroyed,  to  prevent  seizure,  ibsll 
foifeit  the  sum  of  1002. ;  and  that  every  person,  not  being  a  aubfectofhit  Mqfesty,  who  shall 
be  found  or  discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  for 
any  of  the  causes  aforesaid,  within  one  league  of  the  coast  of  the  United  Kingdom  or  of 
the  Isle  of  Han,  or  within  any  bay^  harbour ^  river ^  or  creek  of  the  eaidtelandj  shaU  forfeit  ftr 
snch  offence  the  sum  of  1002." 

The  eightv-fiflh  section  gives  jurisdiction  to  two  justices  to  convict  and  levy  the  peoiltf. 
or  commit  the  offender,  ftc,  in  default  of  payment. 

(e)  The  first  section  of  stat.  4  ft  5  W.  4,  c  13,  enacts, "  That  from  and  afler  the  ptsni{ 
of  this  act  [22d  May,  1834]  so  much  of  the  said  act  [3  ft  4  W.  4,  c.  53,]  as imposei 
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thai  stetvie  enacts  onlv  that  every  person  not  being  a  sabject  of  his  Majesty, 
found  to  have  been  on  board  any  vessel  liable  to  forfeiture  for  any  of  the  causes 
aforesaid,  within  one  league  of  the  United  Kingdom  or  the  Isle  of  Man,  shall 
be  liable  to  imprisonment;  and  the  ''causes  aforesaid/'  by  the  earlier  part  of 
*3781  ^^  section,  include  all  causes  of  forfeiture  under  any  ^preceding  act 
^  relatinff  to  the  customs,  for  being  found  to  have  been  within  anv  of  the 
distances  mentioned  in  3  &  4  W.  4,  c.  53,  having  on  board,  &c.  So  that  this 
second  secticm  does  not  touch  the  offence  of  being  found  on  board  the  vessel 
within  a  port,  and  such  an  offence  is  clearly  distinguished  from  that  of  being 
found  within  the  specified  distance  from  the  coast.  It  follows,  therefore,  that 
the  latter  act  repeab  the  former  one,  so  far  only  as  relates  to  the  pecuniary 
penalty  inflicted  for  being  on  board  the  vessel  within  the  specified  distance,  which 
b  only  one  of  the  offences  laid  in  the  present  information.  Then  it  will  be  con- 
tended that  the  forty-eighth  section  of  st.  3  &  4  W.  4,  c  53,  though  repealed 
as  to  one  offence  only,  does  not  touch  the  other;  for  that  the  words  in  that  sec- 
tion, ''  bay,  harbour,  river,  or  creek  of  the  said  island,''  refer  to  the  Isle  of  Man. 
Bu^  by  reference  to  the  third  section  of  the  same  act,  it  appears  that  the  offence 
which  subjects  the  vessel  to  forfeiture  is  the  being  withm  any  port,  harbour, 
river,  or  creek  of  the  United  Elingdom.  The  clause  of  sect.  48  creating  the 
offeace  of  being  on  board  the  vessel  which  b  liable  to  forfeiture  for  any  of  the 
causes  aforesaid,  must  necessarily  be  interpreted  by  the  preceding  clause  creating 
the  liability  to  forfeiture,  and  specifying  the  causes.  And,  in  the  earlier  part 
of  the  48th  section,  the  offence,  as  to  subjects  of  his  Majesty,  b  generally  de- 
scribed so  as  to  comprehend  the  being  on  board  within  the  ports  of  the  United 
Kingdom ;  and  it  cannot  be  supposed  that,  in  this  particular,  the  legislature 
meant  to  distingubh  between  those  who  were  subjects  and  those  who  were  not. 
If  this  construction  be  not  supported,  there  will  be  no  punishment  laid  upon  a 
foreigner  for  being  within  a  port  of  the  United  Kin«iom  on  board  a  vessel 
^.^Q^  liable  to  forfeiture.  The  clause  ^relating  to  the  ports  was  first  intro- 
^'^J  duced  in  St.  3  &  4  W.  4,  c.  53 ;  the  statute  6  O.  4,  c.  108,  s.  49,  con- 
tains enactments  only  as  to  being  within  particubr  distances  from  the  coast,  (a) 
It  was,  therefore,  intended  to  uMe  the  being  on  board  within  the  port  a  sub- 
stantive offence.  The  48th  section  may  be  interpreted  as  if  the  word  ''  or" 
were  introduced  after  the  words  ''  causes  aforesaid,"  which  latter  words  relate 
only  to  the  liability  of  the  vessel  to  forfeiture :  and  thb  liability  b  not  disputed. 
Then  the  being  on  board  such  vessel  will  be  a  substantive  offence ;  and  the 
words  following  will  relate  only  to  different  species  of  the  same  offence. 

Butty  contriL  The  offences  created  by  the  48th  section  of  the  st.  3  &  4  W. 
4,  c.  53,  as  to  a  person  not  a  subject  of  hb  majesty,  are,  first,  the  being  on 
board  within  one  league  of  the  coast  of  the  United  kingdom  or  of  the  Isle  of 

certain  pecimiary  penalties  for  any  of  the  offences  hereinafter  next  mentioned,  shall  be 
and  the  same  is  hereby  repealed." 

The  second  section  of  the  same  statute  enacts,  "  That  eyery  person,  being  a  tubfeet  of 
hit  Mt^eMt^t  who  shall  be  found  or  discoyered  to  haye  been  on  board  any  yessel  or  boat 
liable  to  forfeitore  nnder  the  said  or  any  other  act  relating  to  the  cnstoms  for  being 
foaod  or  discovered  to  haye  been  within  any  of  the  distances  in  the  said  act  mentioned 
from  the  United  Kingdom  or  from  the  Isle  of  Han,  haying  on  board  or  in  any  manner 
attached  thereto,  or  conveying  or  having  conveyed  in  any  manner,  such  goods  or  things 
as  subject  snch  vessel  or  boat  to  forfeiture  ....  and  every  person,  not  being  a  tulffeet  of  hu 
JK^effy,  who  shall  be  found  or  discovered  to  have  been  on  board  any  vessel  or  boat  liable 
to  forfeiture  for  any  of  the  causes  aforesaid,  within  one  league  of  the  United  Kingdom  or 
of  the  Isle  of  If  an ;  and  that  all  persons  who  are  assembled,  ika,  shall,  upon  being  duly 
convicted  of  any  of  the  said  offences  before  any  two  justices  of  the  peace,  be  adjudged  by 
such  justices,"  ice.  (stating  the  respective  punishments,  by  imprisonment  and  hurd  labour, 
for  a  first,  second,  and  third  offence.) 

(a)  In  the  case  of  subjects.  But  in  the  case  of  persons  not  subjects,  that  section  makes 
it  penal  to  be  found  to  have  on  board,  Ac,  within  any  bay,  harbour,  river,  or  creek  of 
the  Isle  of  Man.  The  enactment  is  copied  verbatim  in  the  latter  part  of  sect  48,  of  3  ft  4 
W.  4,  c  53. 
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Man;  Beoondhr,  the  Ymne  on  board  within  any  bay,  harbour,  river,  or  ereek  of 
the  said  island.  It  is  aomitted,  on  the  other  aide,  that  st  4  &  5  W.  4,  e.  13, 
6.  1,  repeals  the  prorision  of  the  preceding  statate,  as  to  the  first  of  these 
offenoes.  Ab  to  the  second,  the  information  charges  that  the  defendant,  not 
beinff  a  isrnbject,  &c.,  was  on  board  a  vessel  liable  to  forfeiture  within  a  port  of 
the  United  Kingdom,  and  within  one  league  of  the  coast.  But  that  is  not  an 
offence  at  all;  uie  latter  clause  of  the  48th  section  of  at.  3  &  4  W.  4,  e.  53, 
mentions  only  '' harbours  of  the  said  island,"  which  said  island  is  the  Isle  of 
Man.  This  may,  perhaps,  be  an  aocidental  omission  on  the  part  of  the  legisbr 
ture,  but  it  cannot  be  supplied  in  a  penal  statute.  It  is  true  that  '''the  moQ 
third  section  makes  the  vessel  liable  to  forfeiture  when  within  a  port  of  ^ 
the  United  Kingdom;  but  in  the  48th  section  the  offence  of  being  on  board  ii 
restricted,  in  the  case  of  a  person  not  a  subjeot.  The  insertion  of  the  word 
''or*'  would  create  a  numerous  class  of  offences  which  could  not  have  been  con- 
templated by  the  legislature. 

Lord  Denman,  0.  J.  The  conviction  leaves  it  doubtful  whether  the  defend- 
ant be  proceeded  against  for  being  on  board  the  vessel  within  the  port,  or  within 
one  league  of  the  coast  of  the  United  £[ingdom.  It  is  true  that  he  might  be 
charged  under  both  clauses  at  the  same  time;  but  a  party  ought  distinctly  to 
know  what  offence  is  insisted  on  against  him.  We  may,  however,  at  present 
take  the  conviction  in  the  alternative.  If  the  charge  be  the  being  within  a  port 
of  the  United  Kingdom,  that  is  not  an  offence  under  the  48th  section  of  stat.  3 
&  4  W.  4,  c.  &3.  We  cannot  insert  the  word  *^ot,"  as  suggested  by  the  coun- 
sel for  the  crown,  nor  stop  at  the  words  '' causes  aforesaid.''  But  if  the  charge 
be  the  being  within  one  league  of  the  coast  of  the  United  Kingdom,  then  it 
rests  upon  an  enactment  wmch,  it  is  admitted,  has  been  repealed  by  the  latter 
statute. 

Taunton,  Pattbson,  and  Williams,  J.,  concurred. 

Butt,  then  applied  to  the  court  that  the  defendant  might  be  ordered  to  be  dis- 
charged without  being  brought  up,^a)  upon  which  the  Attorney-General  said 
that  he  would  take  care  that  the  pnsonw  should  be  discharged;  and  the  eonrt 
thereupon  merely  made  the  rule  absolute. 


*DOE  dem.  JAMES  WILLIAMS  against  WILLIAM  WILLIAMS.  r*w 

Tuesday,  Nov.  25.  L  ^^^ 

Same,  dem.  Same,  agaimt  different  Defendants  in  four  other  Actions. 

The  rule  Hil.  4  W.  4,  8. 1,  that  no  pleading  sabeequent  to  the  declaration  shall  be  filed 
with  any  officer  of  the  Oonrt,  but  the  same  shall  always  be  delirered  between  the  psr- 
ties,  does  not  applj  to  pleadings  in  ejectment 

Lessor  of  the  plaintiff  haring  obtained  possession  under  an  irregular  judgment,  a  Judge 
at  chambers  ordered  that  the  judgment  and  writ  of  possession  should  be  set  aside,  aod 
the  sheriff  restore  possession  of  the  premises.  Before  the  order  was  made  a  rule  of 
court,  defendant  took  out  a  writ  of  restitution.  The  writ  was  sealed,  but  not  signed. 
It  recited  that  John  Doe  had  recovered  the  premises  from  Richard  Roe,  and  obtuned  » 
writ  of  possession  under  an  irregular  judgment,  and  it  directed  the  sheriff  to  restore 
possession  to  W.  W.  the  real  defendant : 

Held,  that  the  writ  of  restitution  was  irregular,  and  that  the  Judge's  order  was  iiregular 
in  directing  the  sheriff  to  restore  possession,  whereas  the  order  should  have  been  opoa 
the  party  in  poseesslon. 

The  plaintiff  served  declarations  in  these  five  ejectments  (for  premises  in 
Cornwall),  on  the  6th  of  March,  1834.  Appearances  were  duly  entered,  and 
the  defendants  delivered  pleas  in  the  several  actions  at  the  chambers  of  the 

(a)  It  appeared  by  the  affidavits  that  he  was  a  foreigner  in  indigent  circumstaoces. 
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Lovd  Chief  Jnsdeei  on  the  12ih  of  May.  On  the  13th,  the  plaintiff  conoeiv* 
me  that  the  pleas  ought  to  have  been  delivered  to  him,  and  not  filed  with  a 
JDoge,  signed  judgment  by  default;  and  write  of  possession  were  afterwards 
iMued  in  the  sermd  causes,  returnable  on  the  3d  of  June,  under  which  posses- 
wm  was  given  to  the  lessor  of  the  plaintiff  on  the  2Gth  of  May.  On  the  30th, 
the  parties  attended  before  Patteson,  J.,  at  chambers,  upon  a  summons  taken 
out  on  behalf  of  the  defendants;  and,  upon  a  further  hearing,  on  the  6th  of 
June,  the  learned  judge  made  an  order  of  that  date,  "  that  the  judgments  signed 
and  the  writs  of  possession  issued  in  these  aotions  be  set  aside  for  irregularity, 
snd  that  the  sheriff  do  restore  possession  of  the  premises  without  costs/'  The 
MgQi   l^^Bor  of  the  plaintiffs  refusing  to  deliver  possession,  and  the  under- 

'■  sheriff  *being  unwilling  to  act  unless  upon  writs  of  restitution,  the 
defendants  sued  out  such  writs,  and  they  were  issued  on  the  12th  of  June 
lsst(a)  It  did  not  appear  that,  at  the  time  of  their  issuing,  the  order  of  Pat- 
teson, J.,  had  been  nuuie  a  rule  of  court;  but  it  was  made  so  the  same  day. 
There  was  no  prsdcipe  for  the  writs.  They  were  sealed  on  the  authority  of  the 
lesmed  judge's  ord^,  and  without  having  been  signed,  the  deputy  and  acting 
sealer  of  the  writs  being  of  opinion  that  signing  was  unnecessary.  The  defend- 
sats  were  replaced  in  possession  under  tne  writs.  In  this  term  a  rule  was 
obtained,  calling  upon  the  defendants  to  shew  cause  why  the  order  of  Patteson, 
J.,  and  Uie  rule  of  court  thereon,  should  not  be  set  aside;  and  why  the  writs 
of  restitution  should  not  be  set  aside  for  irregularity;  and  why  the  tenant  or 
tenants  in  possession  of  thtf  premises  in  question  should  not  restore  possession 
of  the  same  to  the  lessor  of  the  plaintiff;  and  why  the  defendants  should  not 
pay  the  costs  of  the  proceedings  and  of  this  application. 

FoUetty  and  Smirke,  now  shewed  cause.  The  plaintiff  signed  judgment  on  the 
ground  that  no  plea  had  been  delivered,  presuming  that  the  case  fell  within  the 
pnerai  rule,  HU.  4  W.  4,  s.  1,  5  B.  &  Ad.  ziv.,  that  <<no  demurrer,  nor  plead- 
mg  subsequent  to  the  dechiration,  shall  in  any  case  be  filed  with  any  officer  of 
the  eonrt,  but  the  same  shall  always  be  delivered  between  the  parties."  It  has 
been  decided,  as  to  one  of  the  sets  of  rules  lately  issued  by  the  judges,  that  they 
do  not  apply  to  aotions  of  ejectment.  (See  Doe  dem.  OiUett  v.  Roe,  1  Cro.  M. 
:»^^^  k  R.  19;  4  Tyr.  649;  and  Doe  dem.  Evans  v.  Roe,  ante,  p.  11.)    The 

-■  object  (tf  the  rale  in  question  is,  that  *pleas  which  used  to  be  filed  should 
now  be  delivered.  But  pleas  in  ejectment  never  were  filed:  they  were  always 
left  at  the  judge's  chambers  with  the  consent-rale,  which  is  signed  by  the  judge 
before  it  is  made  a  rale  of  court.  The  action  of  ejectment  is  a  creature  of  the 
court:  the  declaration  in  it  is  merely  process;  and  the  plea  does  not,  by  its 
nature,  fall  within  rales  ap]4icable  to  other  pleadings.  The  rale  now  relied 
upon  speaks  of  filing  <<with  any  officer  of  the  court.^'  A  judge,  or  his  clerk, 
does  not  come  within  that  description.  The  practice,  since  the  late  rules,  as  to 
thedelievery  of  pleas  in  ejectment,  has  been  that  pursued  in  the  present  case.  (6) 
The  want  of  a  prsscipe  does  not  vitiate  the  writs  of  restitution.  The  praecipe  is 
nothing  more  than  a  note  of  instractions  to  the  officer  making  out  the  process.  In 
itself  it  is  merely  a  worthless  paper.(c)  With  respect  to  the  signine,  it  appears 
that  the  sealer  of  the  writs  considered  it  unnecessary.  And  the  Oenenl  Rules,  Hil. 
2  W.  4, 1.  75,  3  B.  &  Ad.  385,  provide  that  «it  shall  not  be  necessary  that  any 
writ  of  execution  should  be  signed;  but  no  such  writ  shall  be  sealed  till  the 
jndffment-paper,  postea,  or  inquisition,  has  been  seen  by  the  proper  officer.'^ 
And  by  the  next  rale  (76),  <<a  writ  of.  habere  facias  possessionem  may  be  sued 
out  without  lodging  a  prascipe  with  the  officer  of  the  court."  Both  provisicus 
may  be  fairly  constraed  as  extending  to  writs  of  restitution.     [Patteson,  J. 

(a)  See,  as  to  the  form  of  the  writs,  page  386,  post. 

(6)  The  clerk  to  the  plaintiff's  attorney  stated  in  his  affidavit  some  instaaces  of  a  con- 
trary practice  since  the  new  rale. 

(e)  See  Usborae  «.  Pennell,  10  Bing.  631 ;  and  Boyd  «.  Dnrand,  2  Taunt.  164,  there 
cited. 
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It  will  be  contended  that  the  writA  oonld  not  issue  upon  the  mere  authority  of 
a  judge's  order.]  The  ajfidavits  state  that  the  order  was  made  a  rule  of  r^o* 
court  on  the  same  day  that  the  writs  *of  restitution  were  sent  down.  It  I- 
was  the  desire  of  the  learned  judge  that  the  parties  should  be  restored  to  their 
former  situations  respectively;  they  have  been  so :  and  if  the  lessor  of  the  phdn- 
tiff  considers  himself  as  having  anj  rights  under  the  present  circumstances,  he 
may  proceed  in  ejectment. 

StepheHf  Serjt.,  contrtL.  First,  as  to  the  reffularity  of  the  judgments.  Ad- 
mitting that  pleas  in  ejectment  were  not  filed  '<  with  an  officer  of  the  Court'' 
before  the  new  rules  f  though  there  is  no  reason  for  saying  that  a  Judge's  clerk 
was  not  an  officer  of  tne  Court  for  that  purpose),  still  the  rule  Hil.  4  W.  4,  a. 
1,  5  B.  &  Ad.  ziv.,  consists  not  only  of  a  negative  part  (that  pleadings  shall 
not  be  filed),  but  of  an  affirmative  part,  that  they  shall  always  be  delivered.  It 
is  said  that  the  rule  does  not  apply  to  actions  of  ejectment.  That  has,  indeed, 
been  held  (Doe  dem.  Qillett  v.  Roe,  I  Cro.  M.  &  R.  19 ;  8.  C.  4  Tyr.  649; 
Doe  dem.  Evans  v.  Roe,  ante,  p.  11,)  with  respect  to  the  Rules  of  Court,  Mich 
8  W.  4,  4  B.  &  Ad.  2 ;  but  the  reason  there  given  was,  that  the  rules  purport 
to  have  been  agreed  upon  in  pursuance  of  the  stat.  2  W.  4,  c.  39,  whicm  is  for 
uniformity  of  process  in  personal  actions.  Now  the  enactment  under  which 
the  rule  here  in  question  was  made  (3  &  4  W.  4,  c.  42,  s.  1,)  applies  to  actions 
at  law  generally.  [Patteson,  J.  The  rules  of  Hil.  4  W.  4,  as  to  pleading, 
were  made  under  that  statute ;  but  the  other  rules  of  the  same  term,  of  whidi 
that  in  question  is  one,  are  distinct,  and  are  made  ^nder  the  general  authority 
of  the  courts.]  At  all  events  the  reason  given  for  the  decision  upon  the  former 
rules  does  not  apply  here.  [Taunton,  J.  Whether  '*'righUy  or  other-  p^oQ5 
wise,  it  was  decided,^a)  in  Kaster  term  of  this  year,  that  the  rule  in  ^ 
question  does  not  apply  to  the  plea  in  ejectment,  which  it  has  been  usual  to 
deliver  at  a  judge's  chambers  with  the  consent  rule.  I  have  the  decision  writ- 
ten down.]  The  rule  is  general  enough  in  its  terms  to  include  ejectment.  Had 
that  not  been  intended,  it  must  be  supposed  that  the  Judges  would  have  intro- 
duced some  qualification ;  and  the  same  observation  applies  to  other  rules  of  the 
same  series.  But,  however  this  point  may  be  decided,  the  writs  of  restitutioD 
are  irregular.  The  order  of  Patteson,  J.,  was,  merely,  that  the  writs  of  pos- 
session should  be  set  aside,  and  the  sheriff  restore  possession  of  the  premises. 
No  order  was  made  upon  the  lessor  of  the  plaintiff,  consequently  he  was  not 
liable  to  an  attachment  for  disobeying.  And  the  under-sheriff  did  not  consider 
himself  authorised  by  such  an  order  to  take  any  proceeding.  Then,  to  supply 
the  want  of  authority,  the  defendants  go  to  the  sealer  of  the  writs  for  the  pur- 
pose of  issuing  writs  of  restitution.  But  for  that  purpose  it  is  evident  thtt 
some  special  authority  was  requisite,  and  that  was  not  supplied  by  the  order  of 
the  learned  Judge.  His  order  did  not  purport  to  award  writs  of  restitution; 
nor  was  it  within  the  jurisdiction  of  a  Judge  at  chambers  to  give  such  diree- 
tion,  as  may  be  collected  from  the  Anonymous  case  in  2  Salkeld,  588,  where 
attachment  is  pointed  out  as  the  remedy  when  a  judgment  is  set  aside  r^oa 
*after  execution,  for  irregularity,  and  no  scire  facias  for  restitution  need  ■- 
be  taken  out.  And  the  writ  of  restitution  lies  only  against  parties  to  Uie 
record ;  Rex  et  Regina  v.  Leaver,  2  Salk.  587.  Here  the  writ  recites  that 
John  Doe  had  irre^iilarly  recovered  his  term  in  the  premises  from  Richard  Bee, 
and  obtained  a  writ  of  possession,  and  it  then  directs  the  sheriff  to  cause  resti- 
tution to  be  made  <<  to  William  Williams,  or  his  assigns,  at  whose  instance  the 
judgment  aforesaid  hath  been  set  aside  by  us,  he  the  said  W.  W.  being  landloid 

(a)  Probably  in  the  bail  court,  where  Taunton,  J.,  sat  during  that  term.  On  the  motioa 
for  a  rale  nisi  in  the  present  case  (Nor.  11th,  his  lordship  said,  ^*  I  find  written  in  my  book, 
opposite  the  rale  in  question,  ^this  does  not  apply  to  the  plea  in  ^ectment,  which  it  has 
been  usual  to  file  at  a  judge's  chambers.'  Thmt  is  my  note,  and  the  matter  of  it  is  not  s 
mere  impression  upon  my  mind,  but  a  rule  of  practice  on  which  I  have  acted." 
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md  owner,  and  in  possession  of  the  tenements  aforesaid  }'\a)  which  is  altoge- 
ther inoonastent  And  there  was  no  act  of  the  Court  authorising  these  writs. 
It  is  said  that  the  Court  ought  not  to  interfere,  because  the  parties  have  been 
placed  in  the  same  situation  in  which  thej  were  before ;  but  the  lessor  of  the 
pkmtiff  has  lost  a  trial. 

Lord  Bknman,  C.  J.  We  think  that  the  judgment  was  irregular,  that  the 
writs  of  restitution  were  wrong,  and  that  the  order  to  the  sheriff  to  deliyer  back 
posBesnon  was  also  wrong.  The  order  should  have  been  made  upon  the  party, 
not  the  sheriff.  The  rule  will,  therefore,  be  absolute  for  setting  aside  the  writs 
of  restitution,  and  so  much  of  the  order  as  is  directed  to  the  sheriff.  The  rest 
of  the  role  will  be  discharged. 

Taunton,  Patteson,  and  Wiluams,  Js.,  concurred. 

Bule  accordingly.(6) 
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1\t  proiecator  of  an  indictment  for  misdemeanor  may  obtain  the  nsoal  crown  office  certi- 
fiette  for  his  biU  haying  been  found,  for  the  purpose  of  taking  out  a  judge's  warrant 
Bgu95t  the  defendant  without  obtaining  an  office  copy  of  the  indictment. 

A  RULI  was  obtained  in  this  term,  calling  on  the  solicitor  of  the  Treasury 
and  one  of  the  clerks  in  court  in  the  Crown  Office,  to  shew  cause  whj  the  said 
ekik  in  court  should  not  deliver  to  the  prosecutor,  or  to  his  attorney  or  agent, 
a  certificate  of  the  indictment  against  the  aboye  defendant  having  been  found 
hj  the  Grand  Jury  in  this  Court,  on  payment  of  the  usual  fee  for  the  certificate 
nlj.  In  support  of  the  application  it  was  stated  that,  on  the  indictment  (for 
pojnry)  being  found,  the  prosecutor  moved  the  Court  that  the  defendant  might 
fad  bail,  which  was  granted ;  that  the  prosecutor  thereupon  went  to  the  Crown 
Oiee  and  requested  the  clerk  in  court  for  this  prosecution  to  furnish  him  with 
^  Qsoal  certificate  of  a  bill  having  been  found,  for  the  purpose  of  obtaining  a 
Judge's  warrant  to  arrest  the  defendant :  that  the  clerk  in  court  refused  him 
to  pay,  not  only  f<Mr  the  certificate,  but  for  an  office  copy  of  the  indictment,  the 
charges  for  both  amounting  to  8^  15s.  10^. :  that  the  copy  was  not  at  that  time 
made  oat,  but  he  was  informed  that  he  must  first  pay  the  fee;  and  the  certifi- 
eate  was  refused  until  he  should  have  paid  the  whole  amount  of  fees.  The  in- 
dictment was  of  great  length. 
t^j^i      *8ir  John   OampbeUf  Attorney-General,  now  shewed  cause.     The 

^  ^  praetice  has  immemorially  been  to  require  a  prosecutor  applying  for  a 
eertificate  to  take  an  office  copy  of  the  indictment.  That  and  the  certificate 
together  form  one  document.  The  judge  knows,  by  reference  to  the  indictment, 
what  bail  he  ought  to  require.  Since  the  statute  11  G.  4,  &  1  W.  4,  c.  58,  the 
offioers  have  no  interest  in  the  amount  of  fees  paid,  the  ascertained  value  of 
their  offices  being  insured  to  them,  and  any  surplus  over  such  value  being  re- 

(«)  After  the  test  of  the  writ,  which  was  in  the  name  of  the  Lord  Chief  Jastice,  was 
add«i,  "Bj  order  of  Mr.  Jnstice  Patteson,  dated,"  Ac. 

(i)  In  the  ensuing  racation  the  lessor  of  the  plaintiff  again  signed  judgment,  and  ob- 
^ed  possetsion.  In  Hilary  term,  1836,  a  rule  was  obtained  on  behalf  of  the  defend- 
tttg,  to  ihew  eaose  why  the  judgments  and  writs  of  possession  should  not  be  set  aside ; 
v^7  the  lenor  of  the  plaintiff  or  other  persons  now  in  possession,  should  not  forthwith 
•3^^1  restore  ^possession  of  the  premises ;  and  why  the  lessor  of  the  plaintiff  or  his  at- 
-'  ioniej  in  London,  or  attorney  in  the  country,  should  not  pay  the  defendants  respec- 
tinly  all  costs  ineorred  since  the  last  rule  in  these  causes.  In  the  same  term,  January 
^)  ttese  was  shewn,  and  the  rule  of  Hil.  4  W.  4,  was  again  insisted  upon  for  the  lessor 
of  the  pUiatiff.  The  Gonrt  (Lord  Denman,  G.  J.,  Littledale,  Williams,  and  Coleridge,  Js.) 
Di^tbe  rale  absolute  in  all  respects,  except  as  to  payment  of  costs  by  the  attorney  in 
thecmmtiy. 
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ceiyed  b^  them  only  on  behalf  of  the  public.  The  praodoe  of  apprehendnig  on 
prosecutions  of  this  kind  has  been  greatly  abused,  and  ought  not  to  be  fiwili- 
tated. 

C,  Chadioick  Jones,  contrA.  There  is  no  reason  for  obliging  a  prosecutor  to 
pay  for  a  copy  of  the  indictment  when  it  is  not  ready  forliim.  In  the  gieit 
majority  of  cases  the  certificate  is  not  accompanied  by  a  copy  of  the  indictment 

giord  Denman,  C.  J.  The  officers  of  the  court  state  the  practice  to  be,  thai 
e  prosecutor  is  required  to  pay  for  a  copy,  but  that,  in  fact,  nothing  is  usoally 
delivered  beyond  the  kind  of  abstract  contained  in  the  certificate.(a)  Taumton, 
J.  The  copy  does  not  seem  to  be  of  much  use.  I  have  never  had  one  on  appfi* 
cations  to  me.]  If  it  is  any  protection  to  the  defendant  that  the  judge  should 
see  the  indictment,  the  prosecutor  always  has  the  draft,  and  can  furnish  a  copy 
himself.  p[iord  Dsnman,  C.  J.  That  is  not  so,  practically.  The  biU  foand 
may  differ  from  that  presented  to  the  grand  jury.]  If  that  were  the  case,  the 
certificate  would  generally  shew  it.  The  certificate  is  ^sufficient  for  the 
information  of  the  judge ;  and  there  is  no  express  rule  of  court  requiring 
a  copy  of  the  indictment  to  be  taken. 

Lord  Denman,  C.  J.  The  only  reason  suggested  for  the  practice,  in  pomt 
of  principle,  is,  that  without  a  copy  the  judge  cannot  know  what  the  indictment 
contains.  Yet  it  so  happens  that,  in  fact,  nothing  is  usually  laid  before  the 
judge  but  the  certificate,  and  that  appears  to  be  quite  sufficient.  The  practice 
has  been  to  require  a  copy,  but  I  see  no  reason  that  it  should  not  be  altered. 
The  rule  will  be  absolute. 

Taukton,  Pattsson,  and  Wiluahb,  Js.,  concurred.        Bule  absolute. 


SARAH  TILL  ADAM,  Executrix  of  JOHN  TILL  ADAM,  agatrut  The 
Inhabitants  of  the  Oity  of  BRISTOL.     Tuesday,  Nov,  25. 

The  premises  of  A.,  a  termor,  having  been  bnmt  by  a  riotons  assembly,  A.  complied  with 
all  the  requisites  of  stat  7  ik  8  G.  4,  c.  31,  and  commenced  an  action  against  the  inhabi- 
tants of  the  city  and  conntj,  within  three  months  from  the  offence.  Before  Terdict 
or  judgment,  and  after  the  expiration  of  the  three  months,  A.  died.  His  executrix  com- 
menced an  action  against  the  inhabitants  on  the  seventii  day  from  A.'8  death :  Held, 
that,  supposing  an  executrix  entitled  to  sue  in  any  such  case  (as  to  which  the  Court 
gave  no  opinion),  the  action,  baring  been  commenced  more  than  three  months  from 
tiie  offence,  was  too  late,  under  the  provision  in  section  3. 

In  this  action  the  following  case  was  stated  for  the  opinion  of  the  Court, 
pursoant  to  stat.  8  ft  4  W.  4,  o.  42,  s.  25. 

The  Corporation  of  the  City  of  Bristol  being  seised  in  fee  of  a  house  and 
warehouse  in  the  said  city  and  connty  of  the  same  city,  demised  the  same,  by 
indenture,  to  one  Edward  Player,  for  a  term  of  forty  years,  commencing  from 
the  25th  of  March,  1818,  subject  *(amongst  other  thines)  to  a  covenant  picogn 
to  repair,  and  to  rebuild  in  case  the  premises  should  be  destroyed  by  fire,  ^ 
by  virtue  of  which  demise  the  said  Player  entered  into  possession.  He  after- 
wards, in  1822,  assigned  the  house  and  warehouse  to  John  Till  Adam,  for  tbe 
then  residue  of  the  term,  subject  to  t^e  above  covenants.  In  1829,  J.  T.  Adam, 
being  in  posse&sion  under  the  said  assignment,  granted  by  indenture  an  under- 
lease of  the  premises  to  one  Thomas  Webb,  for  seven  years,  oommenoing  from 
the  24tb  of  June  then  last,  at  a  yearly  rent  of  85^.,  with  a  proviso  that  if, 
during  the  last-mentioned  term,  the  premises  shoidd  be  destroyed  by  fire,  tlit 
payment  of  rent  should  cease.  Webb  entered  under  the  last-mentioned  demise, 
and  afterwards,  on  the  Slst  of  October,  1831,  during  his  possession  as  tenant 
to  J.  T.  Adam,  the  house  and  warehouse  were  feloniously  burnt  by  a  riotous 

(a)  See  precedents  of  certificates,  in  4  Chit  Cr.  Law,  chapter  8 ;  2d  ed. 
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and  tunraldioiu  assembly.  The  said  J.  T.  Adam,  being  a  person  damnified, 
within  dne  time  oomplied  with  all  the  requisites  of  the  statute  7  ft  8  O.  4,  c. 
31,  to  entitle  himself  to  maintain  his  aotion,  and  recover  fall  oompensation  for 
the  damage  done  to  him  from  the  inhabitants  of  the  dtj  of  Bristol,  and  conntj 
of  the  same  eitj,  within  which  the  offence  was  committed :  and,  on  the  20  th  of 
January,  1882,  he  commenced  an  action  npon  the  ease  bj  original  writ  against 
the  defendants,  to  reooyer  such  compensation.  The  defendants  duly  appeared 
to  the  action ;  bat,  on  the  17th  of  May,  1832,  pending  the  said  action,  and 
before  yerdiot  or  judgment,  the  said  J.  T.  Adam  died,  in  consequence  of  which 
ihe  action  abated. 

The  plaintiff  was  the  executrix  of  the  said  J.  T.  Adam,  and,  on  the  24th  of 
*Sdl1  ^^7'  1882,  she,  as  such  *executrix,  sued  out  an  original  writ  against  the 
-*  said  defendants,  which  alleged  the  suing  out  of  the  said  writ  by  the  said 
J.  T.  Adam  in  his  lifetime,  the  contents  of  that  writ,  and  the  seyeral  &ots  aboye 
stated  in  this  case,  and  demanded  eompensadon  for  the  damage  and  injury 
therun  alleged  to  hayebeen  sustained  by  the  said  J.  T.  Adam  in  his  lifetime, 
and  by  the  plaintiff  as  his  executrix  since  his  death,  by  means  of  the  aforesaid 
o&noe. 

The  question  for  the  opinion  of  the  Oourt  was,  whether  the  plaintiff  was  en* 
titled  to  maintain  this  action,  and  to  recoyer  therein  compensation  for  the 
damage  done  to  the  said  house  and  warehouse,  and  by  the  destruction  thereof,  as 
beibre  mentioned. 

The  case  was  aigued(a)  on  an  earlier  day  in  this  term  (Friday,  Noyember 
21.) 

Coleridge,  Seijt,  for  the  plaintiff.     This  action  is  founded  on  stat.  7  ft  8  O. 

4,  e.  31,  which  was  passed  in  lieu  and  extension  of  many  prsyious  acts  giying 
remedies  against  the  hundred.(&)    The  Biot  and  Black  Acts,  1  G.  1,  st.  2,  c. 

5,  ss.  4  ai3  6,  9  Geo.  1,  c.  22,  s.%7,  and  57  Geo.  3,  c.  19,  s.  88,  were  among 
these ;  and  tiie  enactment  of  these  three  acts,  were  understood  to  be  in  the  na- 
ture of  a  oiyil  remedy.  Thus  stat.  1  G.  1,  st.  2,  c.  6,  s.  6,  was  treated  as  a 
remedial  act  in  Ratcliff  v.  Eden,  2  Gowp.  485 ;  Hyde  v.  Gogan,  2  Doug.  699 ; 
and  Wihnot  v.  Horton,  (note  [3]  to  Hyde  v.  Cpgan,  2  Doug.  702),  and  receiyed 
a  liberal  construction  accordingly.  Duller,  J.,  in  Hyde  v.  Cogan,  2  Doug.  699, 
:Mooi  inflated  ''nipon  its  remedial  nature,  distinguiwing  the  part  which  related 

-^  to  the  remedy  against  the  hundred  from  the  penal  part :  i  fortiori  the 
late  act  must  be  liberally  construed,  for  it  relates  exolusiyely  to  the  remedy 
against  the  hundred,  and  its  object  was  to  extend  the  remedy.  Thus  the  time 
for  going  before  the  justice  is,  by  s.  3,  extended  from  four  days  (the  time  named 
in  scat.  9  G.  1,  c.  22,  s.  8)  to  seyen :  and  the  doubts  which  had  been  raised  as 
to  the  right  to  recoyer  for  furniture  (Ratcliffe  v.  Eden,  2  Gowp.  485 ;  Hyde  v. 
Gc^an,  2  Dong.  699),  are  remoyed  by  the  second  section,  which  expressly  in- 
eludes  **  any  fixture,  Aimiture,  or  goods  whateyer.'' 

Two  objections  will  be  made  to  the  right  to  recoyw  in  this  case;  first, 
that  the  action  does  not  lie  for  executors;  secondly,  that  this  action  is  brought 
Coo  late. 

First.  Hie  remedy  is  giyen  to  *^  the  person  or  persons  damnified"  (s.  2) ;  but, 
as  the  remedy  is  not  for  personal  injuries,  but  for  injury  to  property,  executors 
are  damnified,  the  interest  being  a  ohatteL  The  rule,  actio  personalis  moritur 
cum  personi,  was  broken  in  upon  by  stat.  4  Ed.  3,  c.  7,  which  giyes  executors 
a  iBmedj  for  trespass  done  to  their  testators,  '^  as  of  the  goods  and  chattels  of 
tlie  same  teetators  carried  away  in  their  life;''  by  an  equitable  construction  of 
which  executors  may  recoyer,  in  yarious  forms  of  action,  for  injury  done  to  the 
personal  estate;  note  (1)  to  Wheatiey  v.  Lane,  1  Wms.  Saund.  217 ;  and  Le 


(a)  Before  Lord  Denman,  G.  J.,  Tannton,  Patteson,  and  Williams,  Js. 
(6)  The  act  which  repealed  the  former  itatates  firom  and  after  the  30th  of  Jane,  18)7, 
is  7  4  8  O.  4,  c  27. 
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Mason  t;.  Dixon,  W.  Jones,  178,  (8.  C.  Latoh,  167,  Poph.  189,)  there  cited; 
cases  in  1  Williams  on  Bxecators,  p.  511,  512.  [Taunton,  J.  An  action  of 
debt  for  not  setting  oat  testator's  tithe8(a)  lies  for  exeonton.]  That  is  the 
stronger,  ^beoanse  the  parson  had  no  vested  right  in  the  tithes  till  they  t^iqm 
were  set  out  The  executor,  under  stat.  8  Ann.,  o.  14,  s.  1,  may  sue  ^ 
the  sheriff  for  removing  goods  in  the  testator's  lifetime  without  paying  the  tes- 
tator a  year's  rent;  Palgrave  v.  Windham,  1  Str.  212;(&)  yet  the  huKUord  had 
no  vested  right  in  iiie  goods.  Bxecutors  are  now  enabled  generaUy  to  sue  for 
injuries  to  the  testator's  real  estate  by  stat.  8  &  4  W.  4,  c.  42,  s.  2.  That 
statute  passed  after  the  present  action  accrued,  and  this  is  not  an  action  for  an 
injury  to  the  real  estate :  but  if  the  legislature  had  considered  such  an  interest 
as  the  present  to  be  unprotected,  they  would  have  added  words  to  enable  execu- 
tors to  sue  for  injuries  to  chattel  interests  of  the  testator. 

Secondly.  The  defendants  will  relv  upon  the  words  at  the  end  of  section  3 ; 
"  provided  also,  that  no  person  shall  be  enabled  to  bring  anv  such  action,  un- 
less he  shall  commence  the  same  within  three  calendar  months  after  the  com- 
mission of  the  offence."  This  is  the  second  of  two  provisions  in  the  section : 
the  first  relates  to  the  preliminary  steps  to  be  taken  by  the  person  damnified, 
or  his  servant  within  seven  days.  It  is  enough,  so  far  as  this  first  proviso  is 
concerned,  that  the  parties  there  designated  imould  take  the  steps :  it  is  not  ne- 
cessary that  they  should  be  taken  by  we  plaintiff;  so  that  if  the  testator,  having 
performed  the  acts  there  re(|uired,  had  died  on  the  eiehth  day,  the  executor 
(if  the  first  objection  fail)  miffht  well  have  sued  within  the  three  months.  The 
second  proviso  has  been  complied  with ;  for  the  testator  did  brine  his  action 
within  the  three  months ;  although  it  is  true  that  the  present  ^plaintiff  r^coQj 
in  the  action  did  not  do  so.  But  it  is  enough  that  the  requisite  of  the  ^ 
section  has  been  once  satisfied,  for  the  section  does  not  create  the  remedv,  but 
imposes  a  restriction.  This  was  the  construction  put  upon  the  statute  of  limi- 
tations (21  Ja.  1,  c.  16,  s.  8,)  in  Kinsey  v.  Heyward,  1  Ld.  Baym.  432,  484. 
There  an  administratrix  sued  after  the  lapse  of  six  years, -the  intestate  having 
sued  in  due  time,  and  the  action  having  abated  by  the  death  of  the  plaintiff:  and 
Treby,  C.  J.,  in  givins  judgment,  said,  '<  Though  this  writ  is  not  good  to  continue 
the  former,  and  by  suon  means  to  avoid  the  statute  of  limitations,  yet  the  plaintiff 
here  ought  to  recover,  notwithsiandine  the  said  statue  pleaded.  For  the  statute 
is,  that  actions  upon  Uie  case,  &c.,  shaU  be  sued  within  the  six  years,  &c.  ;(c)  and 
for  this  reason,  where  an  action  is  sued  within  the  six  years,  that  seems  to  be  ex- 
cepted out  of  the  words  of  the  statute ;  and  that  if  an  action  is  sued  within  the 
same  time,  the  party  is  out  of  the  purview  of  the  act,  and  at  liberty  to  prose- 
cute the  said  action  or  to  sue  another  action  at  any  time  not  restrained  or 
limited  by  the  statute."  The  Court  there  required  the  fresh  action  to  be  com- 
menced in  a  reasonable  time,  which  they  held  to  be  a  year.  It  is  true  that 
this  judgment  was  afterwards  reversed ;  but  that  was  because  the  continuances 
of  the  first  writ  were  not  shewn,  the  consequence  of  which  was  that  nothing  ap- 
peared to  have  been  done  on  the  first  writ  for  more  than  five  years  back.  Here  the 
provision  which  basin  view  to  secure  the  speedy  prosecution  of  the  offenders  has 
Dcen  satbfied.  The  period  which  the  Court,  without  any  express  provision  in  stat. 
21  Jac.  1,  *c.  16,  has  allowed  for  the  executor  to  sue,  has  been  at  one  time  a  p^gc 
year,  at  another  time  fourteen  months ;  and  now  it  is  settled  to  be  a  reason-  ^ 
able  time;  2  Williams's  Executors  Tpart  5,  b.  1,  ch.  1,)  p.  1156.  In  Wilcocb 
V.  Huffgins,  2  Str.  907,  it  was  said  oy  the  Court,  <<  that  the  most  that  had  ever 
been  allowed  was  a  year,  and  that  within  the  equity  of  the  proviso  (Stat.  21  Jae. 
1,  c.  16,  s.  4,)  in  Uie  statute,  which  gives  the  plaintiff  a  year  to  commence  a 

(a)  On  stat.  2  4  3  Ed.  0,  c.  13,  8. 1.    See  Mr.  Justice  Moreton's  Oase,  1  Vent  30.  S.  C. 
1  Sid.  407,  HoU  v.  Bradford,  1  Sid.  88. 
(6)  S.  0.  more  foUy,  as  to  this  point,  9  Yin.  Abr.  Distress  (0.  3). 
(e)  The  statute  adds,  "and  not  after." 
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new  action,  where  the  judgment  is  arrested  or  reyersed/'  And  thej  added^ 
*<  Indeed  if  the  second  executor  had  been  retarded  by  suits  about  the  will  or 
administration,  and  he  had  shewn  that  in  pleading,  it  would  have  been  other- 
wise, because  then  the  neglect  would  have  been  accounted  for."  In  Lord  Mid- 
dleton  V.  Forbes  and  Wife,  in  Error,  Willes,  259,  note  (c)  to  Earver  v,  James, 
(See  Hiffgins  v,  Scott,  2  B.  ft  Ad.  418,)  it  was  said  that  the  statute  of  James 
did  not  bar  the  action,  but  only  took  away  the  remedy;  and  the  Court  allowed 
the  plaintiff  below  to  recover,  where  the  original  action  had  been  commenced  in 
time,  and,  the  suit  having  abated  by  marriage,  a  new  writ  was  sued  out  within 
two  terms.  It  may  be  also  said  that,  here,  the  &ilurd  of  justice  which  would 
ensue  from  holding  the  words  to  be  an  absolute  bar,  creates  a  necessity  which 
will  justify  the  Court  in  expounding  the  statute  so  as  to  sive  a  right  of  action 
contrary  to  the  letter  of  the  enactment,  even  admitting  the  letter  to  be  against 
the  plamtiff.  Instances  of  such  expositions  are  given  in  Com.  Dig.  Parliament, 
(R.  18.),  firom  the  Second  Institute.  Thus  an  assise  of  novel  disseisin  of  a 
commote  in  Wales  might  be  taken  in  the  county  of  Gloucester,  though  by 
Magna  Gharta  (9  H.  3,  c.  12,)  assises  of  novel  disseisin  were  not  to  be  taken 
*3961  ^^^  ^^  '  ^^"^  shires,  (2  Inst.  25)  :  the  statute,  of  Merton  *(20  H.  8, 
-■  c.  3,)  provides  that  a  redisseisin  shall  be  tried  by  the  first  jurors  (that 
is,  those  who  tried  the  first  disseisin)  and  others;  vet,  if  the  first  disseisin  were 
not  tried  by  jurors  at  all,  the  redisseisin  was  triable  by  the  others  only,  (2  Inst. 
84) :  the  statute  of  Marlebridge  (52  H.  3,  c.  4,)  enacte  that  none  shall  cause  a 
distress  to  be  driven  out  of  the  country  where  it  was  taken ;  yet,  if  the  tenancy 
be  in  one  county  and  the  manor  in  another,  a  distress  taken  in  the  tenancy  may 
be  driven  to  the  manor,  (2  Inst.  106):  and  though  the  same  statute  (c.  22,) 
enacte  that  none  may  cause  his  freeholders  to  swear  against  their  wills,  yet 
they  liiay  be  compelled  by  distress  to  swear  to  inquire  for  the  lord  of  all  the 
articles  belonging  to  the  court  baron  or  hundred,  (2  Inst.  142,) :  and  Lord  Coke, 
in  pointing  out  an  enlarged  interpretation  of  another  part  of  the  same  statute 
(c.  6,)  says  (2  Inst.  110),  "  The  ancient  sag^  of  the  law  (that  I  may  sav  it  once 
for  dl)  did  ever  apply  the  remedy  to  the  mischief."  It  may  be  said  that  such 
principles  of  interpretation  are  applicable  to  old  statutes  only,  which  were  shortly 
worded ;  but  the  application  is  not  confined  to  them.  Thus,  in  Ethersey  v. 
Jackson,  8  T.  B.  255,  the  plaintiff  was  allowed  to  enter  a  suggestion,  and  assign 
breaches  on  a  bond^  after  issue  joined  on  non  est  &ctum ;  though  the  statute  8 
ft  9  W.  3,  c.  11,  s.  8,  provides  for  such  susgestion  in  cases  only  of  a  judgment 
on  demurrer,  by  confession,  or  upon  nil  dicit :  and  this  decision  was  sanctioned 
in  Johnes  v.  Johnes,  3  Dow.  14.  Here,  all  that  is  asked  is  that  the  Court  will 
construe  the  second  proviso  of  sect.  8,  as  the  first  must  be  construed;  that  is, 
*3971  ^^^°^  requiring  that  the  *party  to  the  present  action  should  be  the 
^  same  party  who  has  performed  the  condition  of  commencing  an  action 
within  the  three  months. 

JotcpK  Addiiony  contri.  First,  the  executor  cannot  sue  at  all.  The  action 
at  common  law,  against  the  party  committinff  the  injury,  would  be  trespass 
qoare  dansum  fregit:  and  it  nas  never  been  held  that  st.  4  Ed.  3,  c.  7,  was 
Mplieable  to  injuries  committed  upon  the  chattels  real  of  the  testator.  In 
Amerson  v.  Emerson,  1  Vent.  187,  it  was  held  that  an  executor  miffht  sue  for 
cutting  and  carrying  away  growing  com  from  the  testator's  freehold,  because 
growing  com  was  a  chattel.  No  distinction  was  drawn  between  freeholds  and 
terms  of  years :  but  it  was  admitted  that,  if  the  action  had  been  trespass  quare 
dansum  fregit,  it  would  not  have  lain.  The  cases  of  ejectment,  quare  impe- 
dit,(a)  and  ravishment  of  ward,(&)  may  appear  at  first  sight  to  countenance  such 
ao  extension ;  but  in  those  actions  the  damase  complained  of  continues ;  for  in 
ejectment,  the  remaining  term  is  recovered ;  m  quare  impedit,  the  presentation; 

(a)  Wentworth,  Bzec  ch.  tL  p.  164,  14th  Jeremy's  edition. 

(b)  Tearb.  HU.  IX  H.  4,  54. 
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in  ravishment  of  ward,  a  retflitation  of  the  ward. (a)  With  respect  to  stat.  S  ft 
4  W.  4,  c.  42,  B.  2,  the  recital  in  that  section  is,  that  <'  there  is  no  remedy  pro- 
vided by  kw  for  injuries  to  the  real  estate  of  any  person  deceased,  committed  in 
his  lifetime."  It  is  observable  too  that  there  the  remedy  is  eiven  only  where 
the  injury  is  committed  ^within  six  months  before  the  partes  death ;  |^gg 
which,  if  the  section  were  in  other  respects  applicable  to  the  present  case,  ^ 
would  bar  this  plaintiff  by  length  of  time. 

Secondly,  the  action  is  at  all  events  too  late.  The  decisions  on  stat  21  Ja. 
1,  c.  16,  s.  8,  are  inapplicable.  The  statute  restricted  common  law  rishta 
Here  the  right,  as  well  as  the  restriction,  is  created  by  the  statute;  and,  there- 
fore, a  party  endeavouring  to  avail  himself  of  the  right  must  shew  that  he  has 
complied  with  the  statute  in  all  particulars.  This  rule  has  been  applied,  even 
where  one  statute  creates  the  right,  and  a  subsequent  one  the  restriction.  'Hie 
limitations  imposed  by  stat.  81  Elk.  c.  5,  s.  6,  as  to  the  time  of  bringing  penal 
actions,  furnish  an  instance.  Hie  distinction  between  the  decisions  on  uiai  aol 
and  stat.  21  Jac.  1,  c.  16,  s.  3,  is  thus  explained  by  Serjeant  WilliamB.(6) 
"  The  reason  given  in  1  Levins  110,  Lee  v.  Rogers,''  (for  the  neoesnty  o( 
pleading  the  statute  of  limitations)  ''  that  the  statute  was  made  for  tlie  ease  of 
those  who  will  take  advantage  of  it,  and  the  Court  will  not  give  a  defendant 
the  advantage  of  it  unless  he  pleads  it,  though  true  as  a  proposition  of  law, 
does  not  appear  to  be  satisfiaotory.  Perhaps  the  true  ^und  of  distinction 
between  the  statute  of  limitations,  and  the  statute  81  Ehz.  and  other  statutes 
limiting  penal  actions  to  a  definite  period,  may  be  this ;  the  former  statute  limits 
those  actions,  where  a  debt  or  other  cause  of  action  is  already  vested  in  tiu 
plaintiff  by  means  of  some  contract,  or  other  transaction,  between  the  plaintiff 
and  defendant,  prior  to  the  bringing  of  the  action ;  but  in  penal  actions,  the 
duty  or  rieht  of  action  attaches  in  the  ^plaintiff  merely  by  bringing  the  r^^go 
action,  and  did  not  exist  in  him  before.'  A  better  ground  of  the  dis-  ^ 
tinction  seems  to  be  that,  where  a  statute  gives  a  right  of  action,  the  party 
suing  must  bring  himself  within  the  statutory  provisions  on  the  subject  The 
doctrine  that  a  reasonable  time  was  to  be  allowed  to  an  executor  to  bring  his 
action,  under  stat.  21  Ja.  1,  c.  16,  was  founded  on  an  equitable  enlargement  of 
the  fourth  section,  which  allows  to  the  plaintiff,  his  heirs,  executors,  or  adminis- 
trators, a  year  for  oommencins  a  new  action,  after  a  reversal,  or  arrest,  of  jndg- 
ment,  of  reversal  of  an  outlawry  of  the  defendant.  If  compliance  with  iht 
statute  in  the  first  instance  were  enough,  the  fourth  section  would  have  been 
unnecessary.  The  judment  in  Eansey  v,  Heyward,  1  Ld.  Baym.  432,  was 
reversed.  [Taunton,  J.  The  reversal  was  not  on  the  point  cited  here  fiir 
the  plaintiff.]  In  Wilcocks  v.  Huggins,  2  Str.  907,  there  is  only  a  dictum  for 
the  point  now  urged,  judgment  having  been  given  for  the  defendant.  In 
Gtirgrave  v.  Every^c)  the  statute  of  limitations  was  pleaded  to  an  action  by  an 
executor,  who  replied  that  the  defendant  had  promised  vnthin  six  years  of  aa 
original  sued  out  by  the  testator,  which  had  abated  by  his  death;  and  ihe  repli- 
cation was  held  ill  on  the  demurrer.  [Pattxson,  J.  Fourteen  months  appear 
to  have  been  allowed  to  the  executor  in  Lethbridge  v.  Chapman. (<Q] 

The  enlarged  applications  of  the  ancient  statutes  supply  no  analogy  here. 
Lord  Ellenborough,  in  ^Wilson  v,  Knubley,  7  East,  184,  speaking  of  the  r«iAg 
equitable  construction  put  on  stat.  4  Ed.  8,  c.  7,  says,  '^  That,  it  must  *- 
be  remembered,  is  a  very  ancient  statute,  passed  at  a  period  when  no  great  pre- 

{a)  See  2  Inst.  90,  437, 439,  440.  If  the  ward  was  married  before  the  plaintiff  eoaM 
recoTer  him,  the  plaintiff  recovered  the  yalne  of  the  marriage.  See  jadgments  ia  Towae- 
Bend's  Second  Book  of  Judgmento,  147,  tit  Gard.  (6),  (7). 

ib)  2  Wma.  Saand.  63  (a) ;  note  6  to  Hodsden  v,  Harridge. 

(e)  1  Lntw.  261,  cited,  16  Yin.  Abr.  Limitation,  (A.)  pi.  8.  p.  103.  It  does  not  appear 
that  the  record  in  this  case  shewed  how  soon  after  the  testator's  death  the  executrix  com- 
menced her  action. 

{d)  Cited  in  Fitsgib.  171,  15  Yin.  Abr.  LimiUtion,  (A.)  pi.  8,  p.  103. 
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dnon  of  langoaca  prendled.^'  More  modem  statuies  haye  been  'rtriotly  eon- 
8^ed;  Bt  23H.  8,  e.  16, 8.1,  and  Bt  4  Ja.  1,  o.  8,  8.  2,  ihoogh  they  appear  to 
give  eoste  to  defiBiMknts  genendlj,  have  not  been  applied  to  caseB  where  the 
pUdntifi  neoessarilj  sne  in  thmr  representative  charaotera.  Tidd's  Pr.  978, 981, 
(9th  ed.)  The  stat  8  G.  2,  c.  25,  a.  16,  enables  the  Ooarts  at  Weatnunster  to 
grant  a  special  jniy  on  any  iasne  joined  in  any  action  depending  before  them ; 
yet  it  is  not  granted  npon  a  writ  of  inquiry.  Stat.  6  O.  4,  c.  50,  s.  34,  enabting  a 
judge  to  certify  after  verdict  for  the  oosts  of  a  special  jnxy,  was  not  applicable 
to  oases  of  nonsuit.(a)  In  Webb  v.  Jiggs,  4  M.  &  S.  118,  it  was  held,  that 
Stat.  8  Ann.  c.  14,  s.  4,  whudi  gives  an  action  of  debt  for  arrears  of  rent, ''  due 
upon  any  lease  or  demise  for  life  or  Uves,"  does  not  apply  to  the  arrears  of  an 
annuity  or  yearly  rent  ereated  by  devise,  payable  out  of  land  by,  and  during 
the  life  of,  one  to  whom  the  land  is  devised  for  life.  In  Brandling  v.  Barring- 
ton,  6  B.  &  C.  467,  it  was  held  that  stai.  8  Ann.  e.  14,  s.  1,  which  directs  the 
shoiff  upon  goods  being  taken  '^  by  virtoe  of  any  execution,  on  any  pretence 
whatsoever,''  to  pay  a  year's  rent  to  the  landlord,  did  not  apply  to  a  case  of 
seisure  by  virtue  of  a  writ  of  pone  per  vadios  from  the  Court  of  Pleas  at  Dur- 
ham, irtiere  the  goods,  being  forfeited  to  the  bishop  on  de&ult  of  ^  the  owner, 
*4011  ^'^^  ^J  ^  bishop  asdgned  to  the  party  who  sued  out  ^e  writ,  in 
-'  aatisfiustion  of  his  damage ;  and  Lord  Tenterden  said,  <^  I  cannot  forbear 
obearving,  thai  I  think  there  is  always  danger  in  giving  effect  to  what  is  called 
the  equity  of  a  statute,  and  that  it  is  much  safer  and  better  to  rely  on  and  abide 
by  the  plain  words,  although  the  legislature  miffht  possibly  have  provided  for 
other  eases  had  their  attention  been  directed  to  Uiem.'^ 

CoUrid^  Seijt.,  in  reply.  Executors  may  sue  for  a,  trespass  to  a  chattel 
real  of  the  testator;  ejectment  is,  in  principle,  a  trespass  of  tluit  sort ;  Pey toe's 
case,  9  Bep.  77,  b.,  and  Year-book,  Hil.  7  H.  4,  6,  there  cited,  78,  b.:  and 
other  instances  are  given  in  1  Williams  on  Executors,  618.(6)  The  question 
is,  whether  the  executor  gets  a  less  beneficial  estate  in  consequence  of  the 
injury.  It  is  a  fidlacy  to  assume  that  the  remedy  against  the  hundred  was 
ereated  by  statute :  there  was  originally  a  civil  remedy  against  the  actual  wronff* 
doers  at  common  law;  then,  when  the  wrongful  act  was  made  a  felony,  the  civil 
remedy  was  modified  into  the  present  shape.  These  two  purposes  are  effected 
by  the  two  acts  passed  in  the  same  session,  7  &  8  G.  4,  o.  30,  and  c.  81;  which 
acts  should  be  considered  as  a  single  enactment.  It  is  argued,  that  a  single 
proceeding  within  the  time  limited  by  stat.  21  Jao.  1,  o.  16,  s.  8,  was  not 
enough  to  satisfy  the  act,  because  otherwise  the  fourth  section  of  that  act  would 
have  been  unnecessary:  but  the  object  of  the  fourth  section  was  to  provide  for 
*4021  P^^"^^  ^*^^  ^  which  a  *final  judgment  had  been  given  against  the 
J  plaintiff;  it  had  no  reference  to  cases  where  the  first  writ  had  abated. 
In  Knight  v,  ^te,  2  Gowp.  788,  Lord  Mansfield  seemed  to  consider  that,  where 
a  private  aet  limited  a  right  of  action  to  six  months,  and  a  party  commenced  it 
in  time,  but  the  action  abated  by  the  defendant's  death,  the  plaintiff  might 
revive  it  against  the  heir  within  the  six  months.  Cur.  adv,  imli. 

Lord  DiNMAN,  0.  J.,  now  delivered  the  judgment  of  the  Court. 
Two  questions  arise  in  this  case.  First,  Whether  the  executor  of  a  termor 
for  years  can  in  any  case  maintain  an  action  upon  the  statute  7  &  8  Geo.  4,  o. 
31,  s.  2,  for  an  injury  to  the  premises  under  lease  sustained  in  the  lifetime  of 
his  testator;  secondly,  Whether,  if  such  action  be  duly  commenced  and  prose- 
euted  by  the  termor,  and  abate  by  his  death  more  than  three  calendar  months 
after  the  oflfenoe  committed,  his  executor  can  bring  a  fresh  action. 

As  we  are  aU  of  opinion  that  the  defendants  are  entitled  to  our  judgment  on 
the  seoond  question,  it  is  unneoessary  to  consider  the  first 

(a)  Wood  V.  Orfainrood,  10  B.  A  0.  699.  But  now,  by  stat  3  ft  4  W.  4,  o.  42, 8.  35,  the 
power  ifl  oztended  to  cases  of  nonsuit. 

(6)  Part  ii.  b.  3,  ch.  1,  s.  1 ;  Slade's  case,  4  Bep.  86,  a ;  and  Doe  dem.  Shore  v.  Porter, 
3  T.  k  13,  are  cited. 
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The  second  qnestion  depends  upon  the  constraotion  which  on^ht  to  be  pat 
upon  the  proviso  contained  in  section  3,  of  the  statute : — ^^  Pfovided  also,  that 
no  person  shall  be  enabled  to  bring  any  such  aotioUi  unless  he  shall  oommenoe 
the  same  within  three  calendar  months  after  the  commission  of  the  offence.'' 

The  words  of  this  section  are  plaiUi  and  it  cannot  *be  pretended  that  ^ju^ 
the  plaintiff  is  brought  within  the  literal  meaning  of  them.  But  the  ■- 
<;^nestion  is,  whether  the  plaintiff  may  bring  this  action  by  analogy  to  the  deci- 
sions on  the  general  Statute  of  Limitations,  21  Jac.  1,  c.  16,  ss.  8  and  4,  under 
which  an  executor  is  held  to  have  a  year  to  commence  a  fresh  action  after  the 
death  of  his  testator,  though  the  time  of  limitation  may  have  elapsed. 

In  order  to  ascertain  whether  such  analogy  can  assist  the  plaintiff^,  it  is  neoea- 
sary  to  consider  the  grounds  upon  which  the  decisions  on  the  statute  21  Jac.  1, 
have  proceeded.  Lord  C.  J.  Treby,  in  the  case  of  Kinsey  t^.  Heyward,  1  Ld. 
Baym.  434,  in  giving  his  judgment,  intimates  that,  when  once  the  proviso  in 
that  statute  is  complied  with  by  the  commencement  of  an  action  within  doe 
time,  ''the  party  is  out  of  the  purview  of  the  act,"  and  "set  at  libertv  oat  of 
the  restraint  of  the  said  statute."  But  it  is  plain  that,  if  such  were  the  case, 
the  fourth  section  of  that  statute  would  have  been  unnecessary,  which  enablee  a 
plaintiff,  his  heirs,  or  executors,  to  bring  a  fresh  action  within  a  year,  where  the 
plaintiff  has  obtained  a  verdict  but  judgment  has  been  arrested,  or  reversed  on 
error,  or  the  defendant  has  been  outlawed,  and  has  reversed  the  outlawry.  And, 
asain,  if  the  party  were  "  set  at  liberty  out  of  the  restraint  of  the  statute,"  the 
Court  could  have  no  power  to  restrict  the  bringiuff  of  the  fresh  action  to  any 
given  time,  which  restriction,  however,  was  imposed  in  the  same  case  of  Kinsey 
V,  Heyward,  1  Ld.  R|iym.  434.  We  think  that  the  true  ground  of  such  deci- 
sions is  rather  to  be  collected  from  what  is  said  *by  the  Court  in  t^p  p^jQi 
case  of  Wilcocks  v.  Huggins,  2  Str.  907,  viz.,  that  they  proceed  upon  ■- 
the  equity  of  the  fourth  section,  and  that  the  Courts  have  extended  that  sectioA 
to  the  case  of  an  executor,  whose  testator  has  died  pending  an  action  brought 
bjr  him,  which,  thoueh  not  within  the  words  of  it,  was  evidently  within  the 
mischief.  The  restnction  imposed  by  the  Courts  of  a  year  leads  strongly  to 
such  a  conclusion,  and  cannot  oe  accounted  for  by  reference  to  the  old  doctrioe 
of  journeys  accounts,  which  is  not  applicable  where  the  plaintiff  in  an  action 
dies,  (2  Str.  907.)  This  being  the  case,  it  becomes  necessary  to  see  whether 
there  DC  any  provision  of  the  statute  7  &  8  Qeo.  4,  c.  81,  which  ^vee  the  plaia- 
tiff  power  to  commence  a  fresh  action  under  circumstances  similar  to  those 
stated  in  21  Jac.  1,  c.  16,  s.  4,  upon  which  any  such  equitable  conatruction  can 
be  pkoed.  None  such  is  found,  and  we  cannot  decide  this  case  in  favour  of  the 
plaintiff  without  holding  that,  in  all  cases  where  an  act  of  parliament  gives  an 
action  to  a  party  grieved  to  be  commenced  within  a  certain  time,  and  such  action 
be  commenced  within  the  time,  and  either  abate  by  death  of  the  plaintiff,  or 
judgment  be  arrested  or  rev^l^ed,  a  fresh  action  may  be  brought  after  the  lim- 
ited time;  a  proposition  for  which  we  cannot  find  %py  authority.  In  this  in- 
stance, also,  there  is  still  less  ground  for  so  holding,  because  the  action  lies  not 
at  common  law,  and  can  only  be  maintained  by  virtue  of  the  act  of  parliament, 
in  which  the  time  of  commencing  it  is  made  a  condition  precedent.  The  case 
of  *Knight  V.  Bate,  2  Cowp.  738,  was  alluded  to;  as  to  wbioh  it  is  suf-  p,^^ 
ficient  to  say,  that  it  was  one  in  which  the  same  plaintiff  sued  the  repre-  ^ 
sentative  of  the  original  defendant,  to  which  the  doctrine  of  journeys  aocoonts 
miffht  possibly  apply;  and,  indeed,  the  decision  in  that  case  was  against  the 
plaintiff,  on  account  of  the  too  great  lapse  of  time. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  judgment  must  be  en- 
tered for  the  defendants.  Judgment  for  the  defendants. 

(a)  So  ruled  (there  being  bat  one  plaintiff)  in  Rinsej  v.  Heyward,  1  Ld.  Baym.  433. 
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The  KING  against  TRBCOTHICK,  Eequire,  and  Others.  Tuesday,  Nov,  25. 

A  local  act  gave  power  to  commissionen  to  raise  monej  for  paying,  lighting,  and  watch- 
ing a  town,  bjr  rating  and  assessing  the  proprietors  of  houses  according  to  the  yalue 
at  which  the  houses  were  taxed  to  the  poor.  It  also  empowered  them  to  assess  and 
\tTj  a  rate  on  certain  proprietors  for  the  purpose  of  certain  improyements,  such  rate  to 
be  leried  and  assessed  in  the  same  manner  as  the  other  rates.  In  default  of  payment, 
a  juBtice  was  authorized  to  issue  a  distress  warrant.  The  act  also  proyided,  that,  in 
case  anj  person  thought  himself  aggrieyed  bj  any  rate  or  assessment,  he  might  appeal 
to  the  commissioners,  who  were  authorized  to  giye  relief ;  and  further,  that  any  one 
who  thought  himself  aggrieyed  by  any  thing  done  in  pursuance  of  the  act,  might  appeal 
to  the  quarter  sessions.  The  commissioners  assessed  a  proprietor  to  a  rate  leyied  for 
the  purpose  of  the  improyements,  at  an  annual  yalue  aboye  that  at  which  he  was 
assened  to  the  poor : 

Held,  Taunton,  J.,  dissentiente,  that,  on  his  refusing  to  pay,  a  justice  might  be  required 
by  mandamns  to  issue  a  distress  warrant,  the  proprietor  not  haying  appealed. 

F.  Pollock,  in  this  tenn,  obtained  a  rale,  oalling  upon  four  of  the  keepers 
of  the  peace  and  jastioes  of  the  Cinqae  Ports,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them,  or  one  of  them,  by  warrant  under  their 
hand  and  seal,  to  direct  Stephen  Backets  Chancellor,  the  collector  appointed  by 
the  commissioners  for  putting  in  execution  stat.  53  G.  3,  c.  Ixzxii.  Hocal  and 
H061  P^'^^'  public)  '*  for  more  effectually  paving,  lighting,  watcning  and 

->  improving  the  town  of  '''Margate,' '(a)  to  levy  on  the  goods  and  chattels 
of  (xeorge  Shew  21.  10s.,  being  the  amount  of  a  rate  made  by  the  commissioners 
in  pursuance  of  the  said  act,  for  defraying  the  expenses  of  erecting  a  fence  round 
Hawley  Square  pleasure-ground,  in  the  town  of  Margate.  The  affidavits  in 
*4071   ^°PP^  ^^  ^^®  ^®  stated  th^t,  in  July,  1824,  *the  commissioners,  act- 

J  ing  under  the  statute,  erected  the  above  fence,  and  borrowed  a  sum  of 
money  to  defray  the  expenses )  that  on  the  21st  of  August,  1833,  they  made 

(a)  Section  3,  enables  and  requires  the  commissioners  appointed  by  this  act,  once  in 
eyerf  year,  to  rate  and  assess  the  seyeral  sums  of  money  after  mentioned,  upon  the  seyeral 
tenants  or  occupiers  of  all  houses,  ftc,  according  to  the  annual  yalue, "  such  annual  yalue 
to  be  ftom  time  to  time  settled  and  fixed  according  to  the  respectiye  rents  which  such 
housra,"  Ac,  "are  or  shall  be  taxed  at  for  the  relief  of  the  poor  within  the  said  town  and 
parish,"  Ae. 

Section  8,  enacts,  "  That  It  shall  be  lawful  for''  any  justice  of  the  town,  &c.,  on  refusal 
of  payment,  to  grant  a  distress  warrant. 

Section  10,  enacts,  "That  in  case  any  person  or  persons  shall  think  himself,  herself,  or 
tbemselyes  aggrieyed  by  any  rate  or  assessment  which  shall  be  made  in  pursuance  of  this 
ac^  such  person  or  persons  may  apply  to  the  said  commissioners,  at  any  meeting  to  be 
bolden  within,"  Ac. ;  "and  the  said  cofnmissioners  are  hereby  authorized  and  empowered, 
if  they  ahall  think  fit,  to  giye  to  such  person  or  persons  aggrieyed,  such  relief  in  the  pre- 
mises as  to  them  shall  seem  reasonable." 

Section  27,  empowers  the  commissioners,  for  the  purpose  of  erecting  a  fence  to  the 
pleasure-ground  of  Hawley  Square,  to  borrow  money,  and,  for  repaying  the  same,  to  rate 
certain  proprietors  of  houses  in  the  square ;  such  rate  to  be  leyied,  assessed,  and  recovered 
in  such  and  the  same  manner  as  the  other  rates  authorized  to  be  raised  by  this  act ;  and, 
bj  sect.  28,  the  moneys  to  be  levied  for  the  repairs  and  maintenance  of  the  last-men- 
tioned fence  are  to  be  paid  by  and  recoyerable  from  the  said  proprietors  "  rateably  and 
in  proportion  to  the  annual  yalue  of  such  houses  or  buildings  as  is  hereinbefore  men- 
tioned." 

Seetiott  40,  enacts,  "  That  if  any  person  shall  think  himself  aggrieyed  by  any  thing  done 
in  pursuance  of  this  act,  such  person  may  appeal  to  the  Justice  of  the  fir^  general  sessions 
of  the  peace  to  be  holden  for  the  town  and  port  of  Doyer,  and  the  limits  and  precincts  of 
the  same,  next  after  the  expiration  of  one  calendar  month  from  the  time  such  matter  of 
Appeal  shall  haye  arisen,  first  giring  fourteen  days  notice  of  his  appeal  and  the  matter 
thereof  to  the  treasurer  or  clerk  to  the  commissioners  ;  and  the  Justices  in  such  sessions 
are  "  authorized  and  required  to  hear  and  determine  the  matter  of  such  appeal,  in  a  sum- 
mary way,  and  to  make  such  determination  therein  as  they  shall  judge  proper,  and  such 
determination  shall  be  final,  binding,  and  conclusiye  to  all  parties,  and  to  all  intents  and 
purposes  whatsoerer.' ' 
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a  rate  on  the  proprietors  of  the  houses,  &c.,  in  the  square,  for  the  puipose  of 
paying  off  that  sum,  and  that  G^rge  Shew,  being  suen  a  proprietor,  wu  rated 
and  assessed  at  21,  10«.,  which  he  refused  to  pay ;  that  on  the  14th  of  October 
last  he  appeared,  on  summons,  before  the  defendants,  and  stated,  that  he  refoaed 
payment  because  the  commissioners  had  made  a  higher  rate  than  the  act  allowed : 
that  the  defendants  were  of  that  opinion,  and  that  they  refused  to  issue  the  ww- 
rant,  and  dismissed  the  summons.  The  affidavits  in  answer  stated  (besides  t)ther 
things  not  material  to  the  present  argument)  that  Shew  was  assessed  to  the 
poor  at  15^.  only,  whereas  the  sum  demanded  of  him  was  on  an  asaessmeiLt 
of25;. 

Hum/retfy  now  shewed  cause,  and  contended,  first,  that  the  rate  was  higher 
than  the  local  act  allowed.  (The  objection  on  this  point  was  overruled:  no 
further  reference  to  it  is  necessary.)  A  second  obligation  is,  that  the  magu- 
trates  have  been  mistaken  in  the  assessment.  The  third  section  makes  the 
assessment  to  the  poor  rate  the  test  of  annual  value  as  to  the  rates  for  pavingi 
lighting,  and  watching ;  and  the  twenty-seventh  section  enacts  that  the  rates 
for  the  pleasure-ground  shall  be  levied  and  assessed  in  the  same  manner  as  the 
other  rates. 

F,  PoUack,  contriL,  contended  that  if  the  party  was  rated  on  an  improper 
assessment,  that  would  have  been  matter  of  appeal  under  the  tenth  or  fortieth 
section,  and  was  no  answer  to  this  application. 

*Lord  Denmak,  0.  J.  The  second  objection  made  to  this'  applica-  niM 
tion  is,  that  the  party  is  improperly  assessed.  If  he  be,  he  should  have  ■• 
appealed.  If  the  magistrates  were  to  abstain  from  issuing  their  warrant,  on  the 
ground  that  they  considered  the  assessment  improper,  they  would  become  a 
court  of  appeal  from  the  quarter  sessions.  A  party  having  suffered  the  aseeea- 
ment  to  be  made  without  using  his  remedy  by  appeal,  is  not  aflerwarda  to 
challenge  it  at  this  stage. 

Taunton,  J.  As  to  the  second  objeotion,  I  have  great  doubts.  I  thought 
it  an  answer  to  this  application,  that  the  party  was  assessed  at  25/.  instead  of 
15/. ;  and  that  this  Court  ought  not  to  carry  into  effect  that  which  they  saw  to 
be  erroneous.  My  Lord  Chief  Justice  says,  that  if  the  objection  were  allowed 
at  this  stage,  the  magistrates  would  be  constituted  judges  of  the  propriety  of  the 
rate ;  and  upon  this  ground  I  am  satisfied  that  at  least  the  most  proper  method 
would  be  for  the  party,  to  follow  the  course  of  appeal  prescribed  by  the  statate, 
which  gives  the  commissioners  an  opportunity  of  rescinding  their  own  a»t.  At 
the  same  time  it  is  hard  that  the  commissioners  are  to  be  the  judges  of  their 
own  acts.  And  although  they  are  so,  and  the  party  has  lost  his  opportanitj 
of  appealing,  I  cannot  go  so  far  as  to  agree  that  we  are  to  compel  magistrates 
to  do  that  which  is  illegal. 

Patteson,  J.  I  think  the  party  was  bound  to  appeal  to  the  oommissioDeTS, 
however  hard  the  course  may  appear.  And  although  this  Court  is  always  ten- 
der as  to  compelling  magistrates  to  incur  danger,  yet  here,  where  the  objectioa 
is  against  a  rate  as  to  which  an  appeal  is  given,  there  would  be  no  action  ^4(19 
against  them,  *and  therefore  there  is  no  danger  in  enforcing  this  appli-  ■- 
cation.  Were  we  to  give  effect  to  th^  objection,  we  should  constitute  the  Jos- 
tices  a  court  of  appeal. 

Williams,  J.  If  a  party  could  reserve  power  to  himself  to  shew  came 
against  issuing  the  warrant  to  levy  a  rate  on  Uie  ffround  now  taken,  it  would 
ojpen  all  those  qnestions  before  magistrates  which  the  le^atore  intended  to  be 
disposed  of  elsewhere.  Rule  ahBolute.(a) 

(a)  The  effect  of  an  appeal  clanse  in  modifying  the  general  principle,  that  this  Coart 
will  not  order  magistrates  to  perfonn  acts  of  which  the  legfditj  is  questionable,  was  after- 
wards discussed  in  Rex  v.  Dyer  and  Rex  v.  Greame,  decided  January  26th,  1835,  and  H&f 
29th,  1835.  See  post,  in  Hilary  term.  Also,  in  the  same  term,  Rex  v,  Mirehouse  uA 
Another,  January,  28th. 
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The  KING  offairut  ADAMS,  Esquire,  atid  Two  Others,  Justices  of  the  Town 
and  Hnndied  of  TENTEBDEN,  KENT.     Tueidc^,  Nw.  26. 

Under  st.  09  G.  3,  c  12.  (Select  Yestry  Act),  the  jostice  has  no  discretion  as  to  appoint- 
ing the  persons  nominated  and  elected  by  the  inhabitants  as  select  yestiymen. 

Therefore  where  the  inhabitants  had  nominated  and  elected  twenty  select  yestry-men,  one 
of  whom  was  a  justice  of  peace  for  the  district,  and  the  other  an  overseeri  and  there- 
torn  ex-officio  a  member  of  the  select  yestry,  and  the  justice  omitted  the  names  of  these 
two  from  the  appointment,  this  Court  issued  a  mandamus  to  compel  him  to  insert  the 
two  names ;  though  it  was  sworn  that  the  district  was  small,  with  only  fiye  acting  jus- 
ticeSy  and  thai  injury  had  ahready  resulted  from  the  onion  of  the  offices  of  select 
yestryman  and  justice. 

A  8ELB0T  vestry,  under  stat.  69  G.  3,  e.  12,  having  been  established  in  the 
parish  of  Tenterden,  which  is  within  the  town  and  hundred  of  Tenterden,  the 
inhabitants  nominated  and  elected,  on  the  Slst  of  March  last,  under  stat.  1,  of 
the  act,  twenty  substantial  householders  or  occupiers  within  the  parish,  and  the 
names  were  returned  to  the  clerk  of  the  justice  of  the  peace  for  the  town  and 
^IQ-k  hundred,  for  appointment  by  writing  under  *the  hand  and  seal  of  one  of 
^  the  justices.  Tnree  justices,  under  their  hands  and  seals,  appointed  (in 
addition  to  the  vicar  or  other  minister,  and  the  churchwardens  and  overseers  of 
the  poor  for  the  time  being)  eighteen  of  the  twenty,  omitting  the  names  of  two 
of  the  persons  elected.  One  of  the  two  was  a  justice  of  the  peace  for  the  town 
and  hundred ;  the  other  was  overseer  of  the  parish  for  the  year  for  which  the 
select  vestry  was  to  be  appointed.  In  this  term,  FUersdorff  obtained  a  rule 
calling  on  tLe  three  magistrates  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  insert  the  two  names  in  the  appointment.  The 
affidavits  in  anawer  to  the  rule  stated,  that  there  were  at  the  time  of  the  election 
onl^  six  justices  (one  of  which  was  since  dead)  acting  for  the  town  and  hundred 
which  was  a  limited  district,  containing  the  parish  of  Tenterden,  having  about 
3150  inhabitants,  and  a  small  portion  of  another  parish,  having  forty  or  fifby 
inhabitants  more  3  that  the  inhabitants  had,  together  with  the  return  of  the 
select  vestry,  returned  the  name  of  the  overseer  who  had  been  elected  select 
vestryman,  as  proper  for  the  office  of  overseer;  that  the  justice,  who  had  been 
elected  select  vestryman,  was  mayor  and  chief  magistrate  for  the  town  and  hun- 
dred of  Tenterden }  and  that  instances  had  occurred  (which  were  specified  in 
the  affidavits)  in  which  the  union  of  the  offices  of  justice  of  peace  and  select 
vestryman  had  been  found  injurious  in  the  parish  of  Tenterden. 

Sir  James  ScarleU^  and  John  Jervis,  now  shewed  cause.  First,  the  justices 
have  a  discretion  under  the  act.  The  first  section  of  stat.  59  O.  8,  c.  12,  cer- 
tainly uses  the  word  '^  required"  as  well  as  '^  authorized  f  the  enactment  being, 
*4111  ^^^^  ^®  inhabitants  shall  <'  nominate  and  elect,"  and,  afterwards,  that 
^  the  parties  elected  shall  be  '<  appointed  by  writing  under  the  hand  and 
seal  of  one  of  his  Majesty's  justices  of  the  peace,  which  appointment  she  is 
hereby  authorised  and  required  to  make."  Under  stat  43  Elis.  c.  2,  s.  1, 
overseers  are  <'  to  be  nominated"  yearly  under  the  hand  and  seal  of  the  jus- 
tices ;  and  it  is  held,  that  the  justices  may  reject  the  list  sent  to  them,  and 
appoint  by  their  -  own  authority  persons  not  in  the  list.  The  stat.  54  G.  3,  c. 
91^  speaks  of  '^  the  appointment  of  overseers  of  the  poor,  so  directed  by  said 
act  of  Queen  Eliza^th."  The  word  '<  appointment,"  therefore,  implies  a 
discretionary  jpower ;  and  that  is  the  word  used  in  stat.  59  Gt.  3,  c.  12,  s.  1. 
Again,  the  select  vestry,  constituted  by  this  act,  may  be  considered  as  the 
real  overseers  of  this  parish,  the  whole  authority  of  the  overseers  being 
lodged  in  such  vestry  by  the  first  section.  Then  it  is  probable  that  the  justices, 
who  had  a  discretion  as  to  the  appointment  of  overseers,  were  intended  by  the 
legislature  to  have  a  discretion  as  to  the  appointment  of  the  new  body  which  was 
invested  with  the  powers  of  that  office.    The  inhabitants  have  a  discretion  as  to 
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the  election  of  any  namber  from  fire  to  twenty:  if  the  magistrates  reject  so 
many  as  to  rednce  the  inhabitants'  list  below  fire,  it  should  seem  that  the  in« 
habitants  may  treat  this  as  a  vacancy,  or  as  a  defective  election,  and  elect  un- 
der the  provision  of  sect.  1.  Secondly,  the  persons  here  elected  cannot  hold  the 
office  of  select  vestryman  by  this  election :  one  of  them  is  a  select  vestrymao 
ex  officio ;  and  therefore,  as  to  him,  the  election  is  void  :  the  other  is  a  jostioe 
of  peace.  The  select  vestry  is  now  the  overseer;  bat  the  offices  of  justice  of 
peace  and  overseer  *seem  to  be  incompatible.  (See  in  Bex  v,  Patteson,  r^jtn 
4  B.  &  Add.  23.)  This  appears  vexy  strongly,  from  the  functions  im-  *• 
posed  on  the  select  vestry  by  the  conclndinff  part  of  the  first  section.  That 
clause  includes  full  discretion  as  to  the  relief  of  the  poor  and  the  administration 
of  the  funds.  But  the  power  of  the  justices,  as  to  the  same  matters,  is  notjpat 
an  end  to  by  the  act,  and  many  new  powers  are  conferred  on  the  justices.  One 
instance  of  this  is  the  enactment  in  sect.  2,  by  which,  if  the  vestry  refuse  relief, 
two  justices,  on  complaint  may  grant  it.  Then,  if  a  justice  of  the  peace  were 
in  a  minority  on  a  question  of  relief,  in  the  select  vestry,  he  might  afterwards 
give  e£fect  to  his  own  vote  in  the  character  of  a  justice.  If  the  justice  elected 
were  to  abstain  from  acting  as  a  magistrate,  the  effect  might  be  very  inconve- 
nient, especially  in  this  district,  where  there  are  but  five  justices  who  cuk  act 
If  one  justice  may  be  a  select  vestryman,  the  whole  five  might  be  so,  and  the 
vestry  might  be  made  up  of  them.  If  the  offices  be  incompatible,  the  election 
to  the  office  of  vestryman  would  suspend  the  power  of  acting,  not  as  justice,  bat 
as  vestryman.  This  appears  from  Kex  v.  Patteson,  4  B.  £  Ad.  9,  and  Rex  r. 
Gayer,  1  Burr.  245,  there  cited. 

F.  Pollock,  and  Petersdorff,  contri.  First,  the  magistrates  have  no  discre- 
tionary power  under  the  act;  the  inhabitants  are  to  nominate  and  elect:  and 
the  justices  are  required  to  appoint  by  writing  and  under  seal  the  persons  so 
nominated  and  elected.  The  office  of  the  justices  is  confined  to  a  ministeTial 
authentication  of  the  &ct  of  the  nomination  and  election.  Secondly,  the  offices 
^are  not  incompatible.  The  only  restriction  imposed  in  the  act  is  that  r^i « 
the  persons  elected  are  to  be  ''  substantial  householders  or  occupiers  ^ 
within  the  parish."  By  the  common  law,  all  the  inhabitants  might  vote  ia  the 
vestry.  The  objection,  that  one  of  the  persons  elected  is  already  a  member  a 
officio,  is  answered  bv  Rex  v.  The  Trustees  of  St.  Mary  Abbotts,  Kensiagton, 
2  B.  &  Ad.  740.  There  the  number  of  trustees  of  the  poor  (for  a  limited  dis- 
trict, as  in  the  present  case)  was  to  be  filled  up,  every  third  year,  to  the  nam- 
ber of  fifty-one,  exclusive  of  the  vicar,  churchwardens,  &c.,  by  supplying  socb 
vacancies  as  should  have  occurred ;  and  it  was  held  that  no  vacancy  was  created 
by  one  of  the  fifty-one  trustees  becoming  churchwarden ;  and  the  Court  said, 
"  A  person  by  becoming  an  official  trustee  does  not  forfeit  the  character  of 
trustee  which  he  held  by  previous  appointment." 

Lord  Denman,  C.  J.  The  ma^strates  have  nothing  to  do  except  to  appoint 
the  persons  already  chosen  by  tne  inhabitants.  The  word  ^*  elect"  is  a  lerj 
strong  one.  The  word  ''  appoint"  is  certainlv  an  unlucky  expression,  if  the 
meaning  of  the  legislature  be  that  they  are  only  to  register  the  acts  of  others; 
but  it  is  clear  to  me  that  this  was  the  only  meaning.  That  being  so,  whateter 
consequences  may  follow,  we  have  merely  to  give  effect  to  the  act. 

Taunton,  Patteson,  and  Williams,  Js.  concurred. 

Bule  ab8olute.(a) 


♦EDMUNDS  and  Others  agaimt  HARRIS.     Tueiday,  Nov,  25.  [*4U 

Plaintiff  declared  in  debt  for  goods  sold,  to  be  paid  for  on  request.    Defendant  pleaded, 
that  he  never  was  indebted  as  in  the  declaration  was  alleged:  Held,  that  (since  tki 

(a)  See  Rex  v.  Jones,  1  B.  k  Ad.  6^7. 
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new  rolfts  of  pleading),  he  could  not,  under  this  plea,  give  eTidence  that  the  goods  were 
■old  on  a  credit  not  yet  expired. 

Debt  for  goods  sold,  and  on  an  aoeonnt  stated.  The  declaration  contained 
the  following  averment : — '^  Which  said  several  moneys  were  to  be  respeotivelj 
paid  by  the  defendant  to  the  plaintiffs  on  request ;  whereby,  and  by  reason  of 
the  non-payment  thereof,  an  action  hath  accrued,"  &o.  The  defendant  pleaded, 
"  that  he  never  was  indebted  as  in  the  declaration  alleged."  The  cause  was 
tried,  bj  writ  of  trial,  during  the  last  vacation,  bv  the  under-sheriff  of  Middle- 
sex. Ae  defendant  admitted  the  sale  and  delivery,  but  offered  evidence  to 
shew  that  the  goods  were  sold  on  a  credit  not  yet  expired.  The  under-sheriff 
held  that  the  evidence  was  not  admissible  under  the  plea  pleaded,  and  the  plain- 
tiff had  a  verdict.  A  rule  nisi  for  a  new  trial  was  obtained  in  tiiis  term,  on 
sooount  of  the  rejection  of  evidence. 

Budfy,  now  shewed  cause.  By  ther  rules  of  pleading,  Hil.  4,  W.  4,  tit. 
Pleadings  in  Particular  Actions,  c.  ii.  s.  8,  (6  B.  &  Ad.  viii.)  the  defendant,  in 
an  action  of  debt  on  simple  contract,  may  plead  that  <<  he  never  was  indebted 
in  manner  and  form  as  in  the  declaration  alleged,"  '<  and  such  plea  shall  have 
the  same  operation  as  the  plea  of  non  assumpsit  in  indebitatus  assumpsit ;  and 
all  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as  above 
*4151  ^'^^^  ^  actions  of  assmnpeit ;"  and  in  c.  i.  *s.  1,  (5  K  &  Ad.  vii.)  of 
-■  the  same  division  of  the  rules,  it  is  said  that,  <'  in  an  action  of  indebi- 
tatus assumpsit  for  goods  sold  and  delivered,  the  plea  of  non-assumpsit  will 
operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact."  Nothinff  else, 
therefore,  was  put  in  issue  by  the  plea  in  question.  The  object  of  the  rules  is, 
that  all  matters  in  confession  and  avoidinoe  should  be  specially  put  upon  the 
record  for  the  information  of  the  plaintiff.  Payment  could  not  have  been 
proved  on  the  preeent  plea  any  more  than  non-assumpsit.  If  the  evidence 
here  offered  were  admissible  upon  thb  plea,  all  the  mischief  would  be  let  in 
which  the  rules  were  intended  to  prevent. 

Maiuel,  contri.  When  the  plaintiff  alleges  that  the  defendant  was  indebted 
to  him  for  goods  sold  and  delivered  to  be  paid  for  on  request,  he  is  bound  to 
shew  such  a  sale  and  delivery  as  will  ground  the  action  in  which  he  so  declares. 
A  denial  that  the  defendant  was  indebted  according  to  that  allegation,  is  not 
a  plea  in  confession  and  avoidance ;  a  plea  of  pavment  would  be  so.  But  here 
the  defence  is,  that  there  never  was  a  perfect  nght  of  action ;  that  is  all  that 
the  plea  in  effect  alleges.  Unless  the  pkuntiff  shews  the  contrary,  he  has  no 
locus  standi  That  would  be  given  him  by  a  plea  in  confession  and  avoidance, 
but  the  present  plea  does  not  give  it. 

Lord  Penman,  C.J.  I  think  this  rule  must  be  discharged.  It  is  admitted 
that  the  goods  were  sold  and  delivM^d.  -There  was  a  debt,  though  according 
*41fil  ^  ^^^  ^defendant,  it  was  not  due  at  the  time  of  action  broueht.  The 
-'  plea  is,  that  the  defendant  never  was  indebted  as  in  the  declaration  is 
alleged.  It  appears  to  me,  that  this  is  just  the  case  which  the  rules  were  framed 
to  avoid.  The  defendiuit  has  pleaded  a  plea  which,  if  the  defence  was  admissi- 
ble, tended  to  mislead  the  plaintiff. 

Taunton,  and  Pattsson,  Js.  concurred.(a)  Rule  discharged. (ft) 

(a)  Williams,  J.,  had  left  the  Gonrt 

(b)  See,  M  to  this  case,  Taylor  v.  Hilary,  1  Cro.  M.  4  R.  743 ;  8.  0.  6  Tyrwh.  376 ;  and 
Coieiis  V,  Padden,  Bzch.  Trin.  and  Mieh.  terms,  1836,  not  yet  reported. 
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The  'Judges  who  usoalij  sat  in  Bano  this  term  were, 
I^rd  DsNMAN,  C.  J.  Williams,  J. 

LiTTLXDALE,  J.  GoLEBiDas,  J.,  from  Jan.  27. 


♦MEMORANDA.  [*417 

During  the  last  term,  the  Right  Hon.  Henbt  Lord  Brougham  and  Taux 
resigned  the  Great  Seal,  which  his  majesty  was  gracionslj  pleased,  in  the  same 
tenn,  to  deliver  to  the  Bight  Hon.  John  Singleton  Baron  Lyndhurst. 

In  the  ensuing  vacation.  Sir  James  Scarlett^  Knighfii  was  appointed  Lord 
Chief  Baron  of  the  Court  of  Exchequer,  on  the  resignation  of  Lord  LTNUHuasTi 
and  was  on  that  occasion  called  to  the  degree  of  the  coif,  and  *gave  ^^j  i  g 
rings  with  the  motto  <<Ingenuas  per  artes.''  He  was  shortly  afterwards  ^ 
created  a  peer  by  letters-patent,  grantins  the  dignity  of  a  baron  of  the  United 
Kingdom  to  him  and  the  heirs  male  of  his  body  lawnilly  begotten,  by  the  ntme^ 
s^le,  and  title  of  Baron  Abinger,  of  Abinger,  in  the  county  of  Surrey,  and 
of  the  city  of  Norwich. 

In  the  last  term  Sir  John  Gampbdl,  Knight,  and  Robert  Mountey  Rolfe^ 
Bsquire,  respectively  resiffned  the  offices  of  Attorney  and  Solioitor-OenenI, 
continuing,  however,  to  fmfil  the  duties  of  those  (Aces  till  the  appointment  oJf 
their  successors. 

In  the  ensuing  vacation,  Frederick  JKUock,  of  the  Inner  Temple,  BBquirey 
was  appointed  his  Majesty's  Attorney-General,  and  William  Wehb  FoUeUfd 
the  Inner  Temple,  Esquire,  his  Majest/s  Solicitor-General,  on  which  ooossioa 
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the  J  received  the  honour  of  knighthood;  and  Sir  IF!  IF!  Folleti  was  appointed 
one  of  his  Majesty's  Counsel. 

Sahfiequently,  in  the  same  vacation,  Daniel  Wakefiddj  William  Burge^ 
Henry  John  Shepherd^  Walker  Skirrowy  Chrigtopher  Temphy  Charles  Benry 
Barber  J  John  litUer,  George  Spence,  ThomoM  Joshua  Flatt,  Richard  Torin 
KindersUyy  Edward  Jacob,  James  Wigram,  and  Fitzrog  KeUg,  Esquires,  were 
appointed  his  Majesty's  Counsel.  They  took  their  seats  within  the  bar  in  the 
present  term. 

The  Hon.  Sir  William  Elias  Taunton  died  on  Sunday  the  11th  of  Janu- 
ary. Upon  his  decease,  John  Taylor  Coleridge,  Esouire,  ^ijeant  at  Law,  was 
appointed  one  of  the  Judges  of  this  Court,  and  received  the  honour  of  knight- 
hood.    He  took  his  seat  in  court  on  the  27  th  of  January. 


*.,QT  *PITT  against  WILLIAMS  and  Another,  Executors  of  THOMAS 
^^^i  FOSTER. 

Aa  indentore  recited,  that  F.  and  G.  were  entitled  to  a  fourth  part  of  a  colliery  for  a 
term  of  jears ;  that  Q.  was  also  entitled  bj  agreement  with  A.,  to  a  lease  of  land  essen- 
tial for  working  the  colliery,  and  held  the  agreement  in  tmst  for  himself  and  F.  jointly ; 
thai  P.  had  a  power  or  sale  npon  a  moiety  of  the  colliery,  for  the  same  term,  to  secnre 
an  annuity,  which  power  he  was  about  to  exercise ,-  that  F.  and  G.  agreed  to  purchase 
the  moiety,  which  was  to  be  discharged  from  the  annuity,  and  to  grant  a  fresh  annuity 
to  P.,  payable  out  of  the  profits  accruing  from  the  working  the  coal,  by  virtue  of  the 
term  in  the  three  parts  of  the  colliery,  and  the  agreement.  By  the  same  indenture, 
after  such  recital,  the  moiety  was  assigned,  and  the  annuity  granted ;  and  F.  and  G. 
covenanted  to  pay  it,  as  above,  from  Ihe  profits  accruing,  after  payment  of  all  rates, 
taxes,  Ac,  and  of  the  rents  reserved  on  the  term,  or  by  the  agreement :  a  right  of  entry, 
on  the  premises  charged  with  the  annuity,  was  given  to  P.  on  the  annuity  being  in 
arrear ;  and  F.  and  G.  covenanted  to  do  nothing  whereby  the  annuity  might  cease,  de- 
termine, be  impeached,  or  become  void  and  of  no  effect,  or  whereby  the  lease,  by  which 
the  colliery  was  originally  demised,  or  the  agreement,  should  be  forfeited,  or  the  terms 
thereby  created  cease. 

P.  sued  in  covenant  on  the  indenture,  assigning  for  breaches ;  (1),  that  F.  and  G.  took  a 
lease  of  the  land  to  which  G.  was  entitled  under  the  agreement,  in  their  own  names, 
and  not  in  trust  for  P.,  but  for  other  persons,  and  forfeited  and  surrendered  the  agree- 
ment, whereby  the  annuity  was  impeached,  and  the  plaintiff's  right  over  the  land,  and 
in  the  profits  which  would  have  accrued,  ceased;  (2),  that  under  the  land  subject  to 
the  agreement,  there  were  veins  of  coal,  the  property  of  A.,  and  that  F.  and  G.  took 
the  Umd  at  a  higher  rent,  and  otherwise  on  worse  terms  than  G.  was  entitled  to  by  the 
agreement,  in  onler  to  obtain  the  last-mentioned  coal  on  better  terms  than  they  other- 
wise could  have  done,  whereby,  Ac,  (as  before) ;  (3),  that  F.  and  G.  afterwards  as- 
signed the  land,  amongst  other  things,  to  H.,  whereby,  Ac,  (as  before): 

Held,  on  general  demurrer  to  the  declaration — 

That  the  want  of  an  averment  that  profits  had,  or  would  have,  actually  accrued  from 
working  the  colliery,  was  no  objection  to  the  declaration  : 

But  that  the  declaration  shewed  no  breach  of  covenant;  for  that,  fl),  the  variation 
between  the  lease  and  the  agreement  did  not  invalidate  the  security:  that,  (2),  the  secn- 
rity  was  not  shewn  to  be  affected,  since  the  profits  of  the  colliery  on  which  the  annuity 
was  secured,  were  those  remaining  after  payment  of  such  rent  only  as  was  reserved 
by  the  agreement :  and  that,  (3),  it  did  not  appear  that  the  colliery  and  the  land  were 
not  assigned  together  to  H.,  so  that  the  land  might  still  be  used  for  working  the  col- 
liery, and  the  assignment  of  the  whole  would  not  impeach  P.'s  annuity,  since  H.  could 
hold  subject  only  to  his  annuity  and  right  of  entry,  and  G.  and  F.  remained  personally^ 
fiable  to  the  covenant,  whether  H.  was  so  or  not 

Ck>YSNANT.  The  deokration  set  out  an  indenture  dated  Deoember  2d,  1896; 
and  made  between  the  plaintiff  of  the  first  part,  Robert  Colmer  of  the  stoond 
pari,  the  deceased  Thomas  Foster,  Charles  Bonner,  and  Thomas  Oaunt  of.  the 
third  part,  Oeorffe  Bowser  of  the  fourth  part,  and  the  said  Thomas  Qauni  and. 
George  Bowser  Uie  younger  of  the  fifth  part 
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The  indentareias  setoutyreqitcd  aey^ral  other  iustnimeiito,  *by  whi«h  .^i^ 
it  appeared  that  George  Bowser  originally  held  certain  coal  mines  and  ^ 
premises  under  a  lease  from  Sir  Hogh  Owen,  (1807,)  and  a  lease  or  agroement 
(January,  1812),  by  Lord  Cawdor,  for  long  terms  of  years:  that  he  hj  indeo* 
ture  (August,  1812),  assigned  a  moiety  of  them  to  one  Farquharson;  and  Fu* 
quharson,  in  1814,  grant^  an  annuity  of  7782.  to  the  plaintiff,  and  aasigad 
his  interest  in  the  mines  and  premises  comprised  in  the  said  indentures  of  leud 
of  1807,  and  January,  1812,  and  the  said  articles  of  agreement  of  August,  1812, 
to  Golmer,  as  trustee  for  the  phuntiff,  to  secure  the  annuity^  with  a  power  ot 
sale :  that  George  Bowser  afterwards  assigned  one-fourth  of  the  premises  to 
Thomas  Foster^  (the  deceased,)  Charles  Bonner,  and  Thomas  Gkiunt,  retaining 
one-fourth  himself:  that  Gaunt  held  an  agreement  from  Lord  Ashbumham,  dated 
August  8th,  1816,  (to  which  Foster  and  Bonner,  as  sureties  for  Gaunt,  and  also 
George  Bowser^  were  parties,)  for  a  lease  of  land  to  be  granted  to  the  said  Gaimt 
for  sixty  years,  so  soon  as  he  should  have  completed  a  shipping  place  on  the 
said  land  (which  land  the  indenture,  now  declared  upon,  stated  to  be  essential 
and  absolutely  necessary  for  the  working  and  carrying  off  the  coal  and  culm  to 
be  wrought  and  raised  out  of  the  said  colliery  and  premises);  that  Gaunt  had 
covenanted  and  declared  that  he  held  the  last-mentioned  agreement  in  trust  for 
the  joint  use  and  benefit  of  the  said  Gaunt,  George  Bowser,  Foster,  and  Ban- 
ner, as  tenants  in  oommon ;  that  the  annuity  was  in  arrear,  and  the  plaintiff 
had  given  notice  of  his  intention  to  exercise  his  power  of  sale;  that  Foster,  Bon- 
ner and  Gaunt  had  agreed  to  purchase  the  moiety  which  the  plaintiff  was  about 
to  sell,  upon  the  terms  that  the  ^moiety  should  be  discharged  from  the  p^ot 
annuity  of  778^.,  and  that  Foster,  Bonner,  and  Gaunt  should  grant  the  ■- 
plaintiff  an  annuity  of  1138/.  during  his  life,  <' payable  out  of  all  those  three-foorth 
parts  or  shares  of  them  the  said  Thomas  Foster,  Charles  Bonner,  and  Thomas 
Gaunt,  of  and  in  the  profits,  benefits,  and  advantages  whatsoever,  and  sum  and 
sums  of  money,  which,  under  and  by  virtue  of  the  thereinbefore  recited  inden- 
tures and  articles  of  agreement,  or  otherwise,  should  or  might  fron;^  time  to  time 
be  made,  accrue,  or  be  produced  from,  or  by  sale  of  the  coal  or  culm  to  lie 
wrought  or  dug  out  of  tne  said  mines  and  veins,  or  seams  of  ooal  or  culm,  or 
otherwise  howsoever." 

The  declaration  further  stated,  that  the  indenture  on  which  this  action  ms 
brought,  then  assigned  to  George  Bowser,  in  trust,  as  to  the  proceeds  and  profits 
thereof,  for  Foster,  Bonner,  and  Gaunt,  the  moiety  vested  in  Colmer  as  trustee, 
and  that  Foster,  Bonner,  and  Gaunt  thereby  covenanted  each  for  himself,  his 
heirs,  executors,  and  administrators,  and  not  for  the  other  or  others  of  them, 
with  the  plaintiff,  that  they,  F.,  B.,  and  G.,  and  their  respective  executors,  ad- 
ministrators, and  assigns,  should  and  would,  by  and  out  of  their  said  three-fourth 
parts  or  shares  of  and  in  the  profits,  benefits,  and  advantages  whatsoever,  aod 
sum  and  sums  of  money,  if  any,  which,  under  the  said  thereinbefore  in  part 
recited  indentures  of  lease  and  the  said  agreement  of  8th  August,  1816,  and  the 
powers,  provisoes,  covenants,  and  agreements  therein  respectively  contained, 
should,  or  might  be  made,  accrue,  &o.,  by  the  sale  of  the  coal  and  culm  to  be 
wrought  out  of  the  said  mines  and  veins,  &c.,  as  aforesaid,  or  otherwise  bov- 
soever,  after  payment  of  all  rates,  taxes,  &c.,  and  also  afterpayment  *to  ^mm 
Sir  Hugh  Owen,  Lord  Cawdor,  and  the  Earl  of  Ashbumham,  their  heirs  >- 
or  assigns,  of  the  rents  in  and  by  the  several  recited  leases  or  agreements  r^ 
spectively  reserved,  and  which  should  come  to  their  or  any  of  their  hands,  well 
and  truly  pay  the  annuity  by  four  quarterly  payments  as  therein  described: 
And,  further,  that  if  the  annuity  should  be  in  arrear  at  the  expiration  of  tvo 
years  from  the  date  of  the  indenture,  or,  after  these  two  years,  for  twelve  calen- 
dar months,  the  plaintiff  might  enter  into  and  upon,  and  hold,  the  said  seveial 
premises  thereby  charged  with  the  said  annuity,  so  far  aa  under  or  by  virtue  of 
the  provisoes,  covenants,  conditions,  and  affreements,  in  the  said  indentures  and 
agreements  respectively  reserved  and  contained;  the  plaintiff  could  or  might  do, 
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•ad  take  the  said  three-foorth  parts  of  the  profits  until  paid;  with  a  farther 
power  to  mortgage  the  said  three-fourth  parts  in  the  said  mines,  &c.,  and  all 
other  the  premises  comprised  in  the  said  respective  indentures  of  lease,  or  to  sell 
the  same,  so  far  as  under  the  provisoes,  &o.,  in  the  recited  indentures  of  lease 
^  agreements  respeetivelj  contained,  he  might  do.  There  was  then  a  several 
ooyenant  by  Foster,  Bonner,  and  Gaunt,  that  they  had  not  done  or  suffered  any 
thing  whereby  the  mines  and  premises  in  the  leases  and  agreements  mentioned, 
and  the  profits  to  be  derived  therefrom,  were  or  could  be  impeached  or  incum- 
bered in  title,  estate,  (»"  otherwise;  and  then  followed  the  covenant  on  which 
the  plaintiff  dechired,  viz.: — ''And  each  of  them,  the  said  George  Bowser, 
Thomas  Foster,  Charles  Bonner,  and  Thomas  Chiunt,  so  fiair  as  related  to  his 
own  acts  and  deeds,  and  not  further  or  otherwise,  did  for  himself,  his  heirs, 
*4231  ^^^^^'^  *^^  administrators,  covenant,  promise,  and  ame  to  and  with 
-'  the  other  and  ^others  of  them,  and  also  to  and  with  the  plaintiff,  that 
the  said  G.  B.,  T.  F.,  C.  B.,  and  T.  G.,  had  not  made,  done,  committed,  or 
executed,  nor  should  nor  would,  at  any  time  or  times  thereafter,  make,  do,  &c., 
or  permit  and  suffer,  or  cause  or  procure  to  be  made,  done,  &a,  any  act,  deed, 
matter  or  thing  whatsoever,  whereby  or  by  reason  or  means  whereof  the  said 
annuity  thereby  covenanted  to  be  paid  to  the  plaintiff,  or  his  assigns,  during 
his  yfe  as  aforesaid,  was,  could,  should,  or  might  cease,  determine,  be  impeached 
or  become  void  and  of  no  effect,  or  whereby,  or  by  reason  or  means  whereof,  ihe 
same  indenture  of  lease  and  articles  of  agreement,  or  any  of  them,  was  or  were, 
or  should  or  might  be  forfeited,  and  the  terms  of  years  thereby  respectively 
created,  cease,  determine,  and  become  null  and  void/' 

The  declara^on  then  alleged  that,  although  the  lands  and  premises  demised 
or  agreed  to  be  demised  by  the  articles  of  8th  August,  1816,  from  thence  con- 
tinually have  been  and  still  are  essential  and  absolutely  necessary  for  the  work- 
ing and  carrying  off  the  coal  and  culm  to  be  wrought  and  raised  out  of  and  from 
the  said  colliery,  and  the  same  were  and  are  of  little  or  no  value  without  such 
lands  and  premises ;  yet,  Foster,  Bonner,  and  Gaunt,  on  the  28th  February, 
1820^  without  the  knowledge  or  consent  of  the  plaintiff,  took  and  accepted,  in 
their  own  names,  and  not  for  the  benefit  of  or  in  trust  for  the  plaintiff,  but  for 
the  benefit  of  and  in  trust  for  persons  other  than  the  plaintiff,  a  lease  of  the 
lands  and  premises  so  demised  or  agreed  to  be  demised  by  the  said  articles  of 
8th  August,  1816,  to  hold  to  Foster,  Bonner,  and  Gkiant,  from  the  2dth  June 
then  last  past,  for  60  years :  and  also  then  and  there  forfeited,  yielded,  surren- 
*4241  ^^^f  ^^^  S^^^  ^P  ^^®  ^^^  articles  of  agreement,  and  all  ^interest  what- 
-'  soever  conveyed  or  intended  and  agreed  to  be  conveyed  thereby.  By 
means  and  in- consequence  whereof  the  said  annuity  became  and  was  impeached, 
and  of  no  effect;  and  all  the  powers,  privileges,  charges,  rights,  and  interests 

g'ven  and  conveyed  to  the  plaintiff  as  aforesaid,  in,  over,  and  upon  the  said 
nda  and  premises  so  demised  or  agreed,  &c.,  by  the  said  articles  of  8th  August, 
1816,  and  in,  over,  and  upon  the  said  articles  of  agreement,  and  also  of  and  in 
the  profits,  benefits,  &c.,  which,  under  the  before  recited  indentures  and  articles 
of  agreement,  should  and  oueht,  and  otherwise  would  have  accrued  from  and 
by  the  sale  of  cod  and  culm  brought  and  duf  out  of  the  said  mines  and  veins 
or  seams  of  coal  and  otherwise,  then  and  there  ceased  and  determined,  and 
became  and  were  utterly  void  and  of  no  effect  or  value  to  the  plaintiff;  and  the 
plaintiff  became,  and  was  and  still  is,  absolutely  precluded  from  enforcing  the 
payment  of  the  said  annuity  according  to  the  provisions  of  the  said  indenture. 

As  a  second  breach  of  covenant  it  was  alleged  that,  under  and  near  to  the 
lands  and  premises  demised  or  agreed,  &c.,  bv  the  articles  of  8th  August,  1816, 
and  near  to  the  colliery  and  premises  originally  demised  to  George  Bowser,  and 
convenient  for  working  the  same,  there  were  and  still  are  valuable  veins  and 
seams  of  coal  and  other  minerals,  the  property  of  Lord  Ashburnham;  and  that 
Foster,  Bonner,  and  Gaunt,  intending  to  defraud  the  plaintiff,  and  craftily  to 
obtain  a  lease  from  Lord  Ashburnham  of  the  said  last-mentioned  veins  and 
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seams  on  advantageous  tenns  to  themselves,  and,  in  breach  of  their  tnnliaBd 
covenants,  seeking  their  own  gain  at  the  expense  of  the  pkuntiff,  on  the  28di 
Febraarj,  1820,  without  his  knowledge  or  consent,  accepted  a  *leue  ^^^ 
from  Lord  Ashbnmham  of  the  said  lands  and  premises  agreed  to  be  de-  l- 
mised  by  the  articles  of  8th  August,  1816,  to  hold  to  them  Foster,  Bonner,  nd 
Gaunt,  for  different  and  less  advantageous  terms  of  years,  and  different  nd 
higher  rents,  and  under  and  subject  to  different  and  less  advantageous  stipoh* 
tions,  conditions,  and  provisions  than  the  said  term  of  years,  rents,  stipoktioni, 
conditions,  and  provisions  in  the  said  articles  of  8  th  August,  1816,  agreed,  and 
then  might  and  ought  and  could,  and  otherwise  would  have  been  obtained  from 
Lord  Ajshbumham ;  and  that,  by  means  of  such  crafty  contrivance,  Foster, 
Bonner,  and  Gaunt  did  obtain  from  Lord  Ashbnmham  a  lease  of  the  last-meo- 
•tioned  veins  and  seams  of  coal  on  more  advantageous  and  profitable  stipulations 
than  they  ought  and  otherwise  could  have  done.  By  means  and  in  confleqoeDoe 
whereof,  &o.,  as  in  the  first  breach. 

As  a  third  breach,  it  was  alleged  that,  after  the  making  of  the  two  leasee  hj 
Lord  Ashbumham  as  in  the  second  breach  mentioned,  Foster,  Bonner,  and 
Gaunt,  without  the  knowledge  or  consent  of  the  plaintiff,  assigned  to  Charki 
Hill  (amongst  other  things)  all  the  messuages,  lands,  grounds,  veins  of  ootl, 
and  other  premises  granted  by  those  two  leases,  and  aU  their  interest  in  the 
thereby  assigned  property,  to  hold  to  Charles  Hill  for  the  residue  of  the  sevenl 
terms.     By  means,  Ac.,  as  before. 

General  demurrer  and  joinder. 

The  demurrer  was  argued  in  Easter  term  last. (a) 

Sir  John  OampbeUf  Attorney-General,  in  support  of  the  demurrer.  It  ap- 
pears, bv  the  recital  in  the  "^indenture  declared  upon,  that  the  parties  n»|26 
intended,  not  that  an  absolute  annuity  should  be  granted,  but  that  the  *-  " 
three  fourths  part  should  become' a  security  for  the  annuity,  the  grantee  taking 
the  risk  of  there  being  or  not  being  profito ;  and  this  was  reasonable,  for  the 
arrangement  was  made  in  consequence  of  the  grantee  having  proposed  to  sell 
Farquharson's  moiety,  the  price  of  which  would,  of  course,  depend  upon  tht 
profits  derivable  from  it :  and  the  covenant  for  the  payment  of  the  annuity  it 
limited  to  this  contingency  by  the  words  "  if  any."  Now  the  breaches  do  not 
aver  that  there  were  profits  of  the  nature  described  in  the  indenture;  thatii, 
profits  after  the  payment  of  the  charges  mentioned.  This  averment  ought  to 
nave  been  made :  as,  if  a  grant  be  m^e  of  an  annuity  during  the  life  of  J.  S., 
the  declaration  on  the  grant  must  aver  the  life  of  J.  S. :  or,  at  least,  it  should 
have  been  averred  that  profite  would  have  been  made,  unless  the  acte  complabed 
of  had  prevented  it.  Again :  the  declaration  discloses  no  breach  of  ooTenaDt 
The  first  two  breaches  shew  nothing  by  which  the  annuity  is  impeached.  The 
first  breach  does  not  explain  how  the  acceptence  of  the  lease,  on  the  terms  aod 
in  the  form  there  described,  damnifies  the  grantee  of  the  annuity :  Gaunt,  by 
his  covenant,  was  to  hold  in  trust  for  the  three;  it  can  make  no  difference  to 
the  grantee  that,  instead  of  this,  the  lease  is  made  to  the  three  in  the  first  is- 
stance ;  and  the  indenture  declared  upon  contains  no  covenant  that  the  leaie 
shall  be  held  in  trust  for  the  plaintiff.  The  second  breach  also  fails  to  oonneet 
the  terms  upon  which  the  lease  was  accepted  with  any  deterioration  of  the  secu- 
rity, which  is  altogether  unaffected  by  those  terms.  The  third  breach  does  not 
shew  that  the  assignment  there  averred  to  have  been  made  has  impeached  the 
^security ;  the  mere  possibility  that  it  may  do  so  is  not  sufficient  to  ^^ 
make  a  breach  of  covenant.  In  Com.  Dig.  tit.  Covenant  (E.  Sj,  it  is  ^ 
sud,  **  A  covenant  shall  not  be  broken,  if  a  man  does  an  act,  which  by  oolkfl^ 
quence  may  be  a  breach,  if  the  breach  does  not  actually  follow :  as,  if  A.  cove* 
nante  to  maintain  every  action  in  her  name,  without  release  or  countermand; 
if  A.  after  an  action  commenced,  takes  husband,  it  is  not  a  breach,  though  the 

(a)  April  astb,  before  Lord  Denman,  C.  J.,  Littledale,  Parke,  and  Patteson,  Ja. 
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writ  be  abaieable,  if  it  be  not  abated  by  jadffment.  B.  1  Leo.  169.  If  A. 
ooTenants  that  B.  shall  enjoy  a  lea^  aadgned,  free  from  arrears  of  rent ;  if  rent 
be  in  arrear,  it  shall  not  be  a  breach,  where  no  damage  aocmes  thereby  to  B., 
by  soit  or  otherwise.  R.  1  Sal.  196.  So,  if  an  oUigation  be,  to  indemnify 
from  rent  in  arrear,  or  money  dne  by  obligation,  afler  the  arrears  inonrred,  or 
the  obligation  broken.  1  Sal.  197.'^  From  which  it  follows,  that  the  plaintiff 
on^ht  to  haye  shown  actual  failure  of  security,  and  damage  produced  Uiereby. 
Neither  does  it  appear  that  the  assignment  causes  even  a  contingent  deteriora- 
tion of  the  security ;  for,  in  the  first  place,  the  assignment  does  not  appear  to 
hare  passed  that  property  only  which  was  comprised  in  the  lease  from  Lord 
Ashbomham,  and,  therofore,  the  assignee  may  hold  both  the  mine,  on  which 
the  security  is  granted,  and  the  adjacent  land ;  and  if  so,  the  mine  has  the 
advantage  of  the  union  as  before;  and,  secondly,  even  if  notlung  was  assigned 
besides  uie  property  comprised  in  the  lease  from  Lord  Ashburnham,  the  assignee 
would  take  subject  to  the  incumbrance,  and,  therofore,  the  grantee  of  the  annu- 
ity would  not  be  projudiced. 

Oov^mg,  oontri.  The  annuity  is  expressly  secured,  not  simply  on  the  mine, 
^4281  ^^  ^^  ^^  ^^'^^  fourth  jwurts  of  ^Foster,  Booner,  and  Gaunt,  in  the  pro- 
J  fits  arising  from  the  colliery,  by  virtue  of  the  indentures  of  lease  and 
the  agreement  of  1816.  That  agreement,  is,  thereforo,  a  part  of  the  security; 
and  consequently  the  assignment  of  the  land  which  is  the  subject  of  the  agree- 
ment, is,  pro  tantO)  a  breach  of  the  covenant,  because  it  impeaches  the  security. 
And  a  bona  fide  assignee  will  hold  froe  of  the  incumbrance,  which  was  merdv 
equitable  till  the  time  of  granting  the  lease.  Then,  as  to  the  lease  which  is 
accepted,  it  is  clearly  differont  from  that  contemplated  in  the  agreement.  A 
right  of  entiy  on  the  promises  was  reserved  to  the  grantee  of  the  annuity,  by 
the  indenturo  of  December,  1816 :  now  this  right  will  not  apply  to  land  ti^en 
under  a  lease  not  consistent  with  the  agreement.  It  is  not  necessary  to  shew 
aetoal  damage,  where  the  defendant  has  put  it  out  of  his  own  power  to  perform 
his  contact,  Ford  v.  Tiley,  6  B.  &  G.  325,  where  6  Yin.  Abr.  is  cited,  tit.  Gon- 
ditaon  (B.  c),  ^'If  a  day  be  limited  to  perform  a  condition,  if  the  obligor  once 
disables  himself  to  perform  it,  though  he  be  enabled  a^ain  before  the  day,  yet 
the  condition  is  broke.  21  Ed.  4,  55.  As  if  the  condition  be  to  infeoff  before 
Michaelmas;  if  before  the  feast  he  infeoffs  another,  though  he  after  repur- 
chases, yet  he  cannot  perform  the  condition.  21  E.  4,  55.''  If  there  has  been 
a  breach  of  contract,  the  plaintiff  is  at  any  rate  entitled  to  nominal  damages; 
Van  Wart  v.  WooUey,  3  B.  &  C.  439.  (S.  C.,  on  a  new  trial,  1  M.  &  M.  520.) 
Manetti  v.  Williams,  1  B.  &  Ad.  415.  Supposing  the  special  damage  to  be 
ill-asrigned,  or  not  a  cause  for  which  the  plaintiff  can  recover  at  all,  this  demur- 
rer should  have  been  to  that  part  of  the  declaration,  not  to  the  whole;  Amory 
*-i^1  ^'  ^'^^'^^^^y  5  B.  &  Aid.  712.  ^^e  plaintiff  has  not  the  means  of 
^  knowing  whether  there  be  any  profits.  K  there  be  none,  the  defence 
^supposing  it  valid)  should  be  raised  by  the  defendants,  who  might  plead  non 
aamnificatus.  Our,  culv.  vuU. 

Lord  DsNMAN,  G.  J.,  in  this  term,  (Jan.  3 1st),  delivered  the  judgment  of 
the  Court. 

( Afier  reading  the  declaration,  his  lordship  proceeded  as  follows :) — To  this 
declaration  the  defendants  have  demurred  generally,  and  contend, — 

FiiBt^  that  the  declaration  is  insufficient,  for  want  of  stating  that  any  profits 
have  accrued  from  the  working  of  the  colliery; 

Secondly,  that  the  breaches  assigned  do  not  disclose  any  facta  by  which  the 
annuity  is  necessarily  impeached. 

With  respect  to  the  first  point,  we  are  of  opinion  that  the  declaration  is  sufli- 
eient.  Assuming  that,  in  an  action  to  recover  arrears  of  the  annuity,  it  would 
be  necessary  to  state  affirmatively  that  profits  had  accrued,  inasmuch  as  the 
annuity  is  made  payable  out  of  the  profits,  if  any, — ^vet,  in  an  action  to  recover 
damages  for  acts  by  which  the  annuity  is  said  to  be  impeached,  it  cannot  be 
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necessary  to  state  {bat  profits  haye  been  made,  unless  it  be  inA  a  view  to  shei 
the  meastrre  of  those  damages :  and,  if  it  be  necessary  or  proper  with  tki  lin 
(which  we  are  not  called  upon  to  determine),  the  omission  of  the  itateuieDt  m 
not  at  all  events  cperate  furth^  than  to  reduce  the  plaintiff ^s  right  of  aetioD  ti 
merely  nominal  damages,— Hiot  to  shew  that  he  has  no  cause  ^  actioD^ill 
and  is  not  thersfore  matter  of  demurrer. 

It  is  also  obvious  that  the  acts  complained  of  may  have  themselves  bees  tb 
eause  that  no  profits  have  ^been  made ;  and,  again,  if  no  profits  have  r»^^ 
hitherto  been  made,  yet  it  does  nOt  follow  that  they  might  not  be  made,  ^ 
hereafter,  so  as  to  pay  the  annuity  if  it  be  not  impeached. 

With  ren>eot  to  the  second  point,  we  have  felt  considerable  difliciiltj;  Vat 
upon  the  whole,  we  are  of  opinion  that  the  breaches,  as  alleged,  are  not  sal 
oient,  and  that  the  defendants  are  entitled  to  our  judgment. 

The  first  breach  in  substalnce  states,  that  Foster,  Bonner,  and  Gaunt  ^i 
lease  of  the  premises  comprised  in  the  artides  of  ngreement  of  8th  Aogoii 
1816,  in  their  own  names,  and  not  in  trust  for  the  plaintiff,  but  in  trust  fii 
others,  for  sixty  years  from  25th  June,  1819,  and  foifeited  and  yielded  up  d 
articles :  by  means  whereof  the  annuity  became,  and  was  impeached,  and  of  a 
eflfeot,  and  the  plaintiff  lost  his  remedies  to  enforce  it.  Whatever  be  the  loeu 
:iOg  of  the  word  <'  impeached"  in  this  breach,  it  is  stated  as  a  consequax 
resulting  from  the  fiaots  previously  stated.  Now  that  consequence  does  m 
result  from  those  facts,  which  do  not  in  any  way  affect  tlie  annaity.  It  is  qtiii 
immaterial,  as  to  the  annuity,  whether  the  lease  was  taken  in  the  names  of  Fa 
ter,  Bonner,  and  Gaunt,  or  in  the  name  of  Gaunt  only,  since  Gaunt  had  tm 
nanted  to  hold  it,  when  granted,  in  trust  for  Foster,  Bonner,  and  himaelf;  ii 
nil  three  had  covenanted  with  the  plaintiff,  not  that  it  should  be  taken  in  till 
'for  him,  but  that  they  had  not  done  nor  would  do  anything  whereby  it  migl 
be  forfeited.  Now,  as  far  as  appears  by  the  allegations  in  this  breach,  it  is  n 
a  valid  and  subsistins  lease,  and  the  lands  comprised  in  it  capable  of  being  tf 
for  the  working  of  the  odliery  on  which  the  annuity  is  secured.  The  artidi 
of  agreement  are,  indeed,  stated  in  the  ^breach  to  have  be^  forfeited  r^^ 
and  yielded  up:  but  the  use  of  the  word  ''forfeited"  is  of  itself  nothing,  ^ 
without  shewing  how  and  by  what  act  they  were  foifeited ;  and,  ao  far  from  tli 
being  shewn,  the  contrarr  plainly  appears,  and  that  they  were  yielded  np  ^, 
when  the  purpose  for  which  they  were  made,  namely,  the  granting  a  less  i 
the  lands  comprised  in  them,  was  fulfilled.  Whether  that  lease  be  in  strict  t^ 
fbrmity  to  the  articles  of  agreement,  or  even  whether  it  be  a  lease  under  aodi 
pursuance  of  those  articles,  is  not  material;  because  the  annuity  is  payable <M 
of  the  profits  of  the  mine,  which,  under  the  indentures  and  articles,  shall  Men 
by  working  t^e  coals  or  otherwise  howsoever.  The  plaintiff,  therefore,  bas  d 
security  contracted  for;  viz.,  the  profits  of  the  mine,  to  the  working  of  vu 
these  lands  mentioned  in  the  articles  are  necessary,  whether  the  lease  sc^ 
which  the  lands  are  held  be  or  be  not  conformable  to  the  articles :  and  it  <lf( 
not  lie  in  the  mouth  of  the  covenantors,  who  gave  up  the  articles  when  tl^ 
took  the  lease,  to  say  that  the  lease  differs  from  the  articles,  and  that  tbej  si 
therefore  absolved  from  applying  the  lands  to  the  working  of  the  mine,  or  ftti 
paying  the  annuity  out  of  the  profits  of  the  mine,  supposing  it  to  be  worked  I 
means  of  the  lands. 

The  second  breach  states,  in  substance,  that  Foster,  Bonner,  and  GansU 
fraud  of  the  plaintiff,  accepted  a  lease  from  Lord  Ashburnham  on  different  is 
less  advantageous  terms,  and  at  higher  rents,  than  were  specified  in  the  artiHi 
of  agreement,  in  order  to  induce  Lord  Ashburnham  to  mnt  them  a  leas^^ 
other  coal  mines,  on  better  terms  than  he  otherwise  would;  and  that  be  di^^ 
grant,  whereby  the  annuity  became  and  was  ^impeached.  The  same  rt^j 
observations  may  be  made  here  as  have  already  been  applied  to  the  ^ 
first  breach.  Nothing  is  stated  in  the  breach  which  in  any  way  affects  the  titk 
to  the  annuity,  or  to  the  premises  on  which  it  is  secured,  or  the  remedies  ^ 
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whkh  it  maj  beenfon^ ;  but  tmly  fiiotB  wluoh  tending  to  tliew  that  those 
reoiedia  are  lees  likely  to  be  effie&oions,  by  reeeoo,  as  it  is  said,  of  the  increase 
of  a  prior  charge  npon  the  fonds  ont  of  which  the  annuity  is  payable ;  for  it  is 
argued  that,  aa  the  annaity  is  payable  oat  of  the  profits  of  the  colliery  after 
payment  of  all  rents,  and  as  the  rent  roserred  in  ike  lease  is  higher  than  that 
stipakted  in  the  articles,  the  fands  out  of  which  the  annnity  is  payable,  Tis., 
the  profits  of  &e  CDlMery,  must,  pro  tanto,  be  diminished,  and  the  payment  of 
the  annnity  be  rendered  less  likely,  and  so,  tliat  the  aannity  is  impeached. 

Bat,  on  looking  at  the  words  of  the  covenant,  it  will  be  found  that  the  annn- 
ity is  payable  oat  of  the  profits  of  the  mine,  after  payment  to  Sir  Hutfh  Owen, 
Lord  Gurdor,  and  Lord  Ashbnmbam,  of  sa<^  rents  as  in  and  by  the  recited 
leases  or  agreemenU  were  respectiTcly  resefred.  The  ooyenantors,  therefore, 
are  only  ontitled  to  dddnet  from  the  profits,  prior  to  paying  the  annnity,  each 
rent  as  is  specified  in  the  articles  of  agreement,  not  such  as  is  reserved  in  the 
lease  granted  by  L(Nrd  Ashbnmham ;  and  as  Lord  Ashbnmham  cannot  distrain 
on  the  mine  for  his  rent,  but  only  on*  the  land  leased  by  him,  the  prior  charges 
on  the  profits  ooatemplated  by  the  indenture  on  which  this  action  is  brought 
are  not  increased.  Whatever  then,  be  the  meaning  which  by  this  breach  is 
mtended  to  be  attribnted  to  the  word  <<  impeached,"  whether  it  be,  lessened  in 
valae,  or  affected  in  title,  or  delayed  in  payment,  the  conclusion  drawn  from  the 
&et8  stated  in  the  breach  equally  fiiils.  * 

^4331  ^^^  ihiT^  breach  states,  in  substance,  that,  after  the  two  leases  had 
^  been  taken  from  Lord  Ashburnham,  Foster,  and  Gaunt,  without  the  know- 
ledge or  consent  of  tiie  plaintiff  assigned  to  Charles  Hill  (amongst  other  things) 
those  leases,  and  the  premises  comprised  in  them,  for  the  residue  of  the  terms, 
whereby  the  annuity  became  and  was  impeached. 

Here  it  is  contended,  first,  that,  as  the  lands  comprised  in  the  articles  of 
agreement  of  8th  August  1816  and  the  subsequent  lease  from  Lord  Ashburn- 
ham, are,  in  the  indenture  on  which  the  action  is  brought,  and  in  the  declara- 
tion stated  to  be  essential  and  absolutely  necessary  to  toe  working  of  the  col- 
liery, out  of  the  profits  of  which  the  annuity  is  payable,  the  assignment  of 
those  lands  by  Foster,  Bonner,  and  Oaunt  to  Hill  must  necessarily  prevent  the 
working  of  the  colliery,  and  the  making  of  any  profits,  and  so  impeach  the 
annuity,  by  preventing  the  fund  out  of  which  it  is  payable  from  ever  arising. 

It  is  answered,  that  the  assignment  of  the  lands  to  Hill  is  stated  to  be, 
"amongst  other  things,"  which  may  be  the  colliery  itself;  and  that  it  ought 
to  be  affirmatively  shewn  in  the  breach  that  the  colliery  and  the  lands  have 
been  separated.  Whereas,  for  any  thin^  that  appears  to  the  contrary,  the 
whole  may  be  in  Hiirs  hands,  and  the  lands  may  have  been  all  along,  and  may 
at  this  moment  be,  used  for  the  working  of  the  cdliery,  and  all  the  plaintiff 's 
remedies  may  be  as  complete  as  if  no  assignment  had  been  made  to  Hill. 

We  think  that  this  is  the  true  answer  \  and,  without  giving  any  opinion  as 
to  the  effect  of  a  positive  averment  that  the  lands  and  colliery  had  been  perma- 
*4341  ^^^^J  86p&i^^7  so  that  the  colliery  could  not  be  worked  at  *all  whe- 
-'  ther  it  would  or  would  not  constitute  a  breach  of  the  covenant  not  to  do 
any  act  whereby  the  annuity  might  be  impeached  or  become  of  no  effect,  we 
think  that,  at  tJl  events,  without  such  an  averment,  or  any  statement  of  facts 
necessarily  shewing  such  a  separation,  this  breach  cannot  lie  supported  on  that 
ground. 

But  it  is  contended,  secondly,  that  an  assignment  of  the  whole  premises,  in- 
cluding the  colliery  and  the  lands  mentioned  in  the  articles  of  agreement,  so 
as  that  no  separation  has  taken  place,  is  still  a  breach  of  the  covenant  not  to 
do  any  act  whereby  the  annuity  may  be  impeached.  This  depends  on  the  ques- 
tion, whether  the  profits  of  the  colliery  in  the  hands  of  an  assignee  are  charge- 
able with  this  annaity,  arid  whether  the  annuitant  can  enter  upon  the  assignee 
so  as  to  receive  those  profits,  and,  if  necessary,  to  sell  the  colliery  under  the 
covenants  in  the  indenture  on  which  this  action  b  brought. 
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The  oovenant  is,  in  tenns,  b^  Foster,  Bonner,  and  Gkiant,  eaeh  for  himaelfi 
his  heirs,  executors,  and  administrators,  and  not  for  the  others,  that  they,  Fos- 
ter, Bonner  and  Gaunt,  and  their  respeotiTe  executors,  administratoiB,  aad 
asngnSf  would  paj  the  annuity  out  of  the  profits  which  should  come  to  their 
or  any  of  their  hioida ;  and  it  goes  on  further  to  give  a  right  to  enter  and  le- 
oeive  the  profits,  and,  in  certain  eyents,  to  sell  the  colliery,  if  the  annoity 
should  be  in  arrear.  The  power  to  enter  and  sell  is  not  made  to  depend  m 
the  colliery  continuing  in  the  possession  of  Foster,  Bonner,  and  Gaunt,  bat  on 
the  annuity  being  in  arrear,  in  whosoever  hands  the  collierr  may  be;  and  as 
Foster,  Bonner  and  Gaunt,  at  the  time  of  their  making  this  covenant,  had 
absolute  power  over  three  fourths  of  the  ^colliery  for  the  term  of  yean  ^i^t 
which  they  had  in  it,  we  think  that  Foster,  Bonner,  andljaunt  are  re-  l- 
sponsible  n>r  the  payment  of  the  annuity  out  of  the  profits  in  the  hands  of  the 
assignee,  and  that  the  power  of  entry  and  sale  may  be  put  in  force  against  him. 
It  is  not  material  to  consider  whether  an  action  of  covenant  for  ue  annm^ 
will  lie  against  the  assignee  (i.  e.  whether  the  covenant  be  personal  only,  or 
runs  with  the  colliery;)  because,  assuming  it  to  be  personal  only,  it  still  re- 
mains binding  on  the  covenantors,  their  heirs,  and  executors,  and  is  not  aflected 
by  the  assignment ;  and  so  the  plaintiff  has  all  the  security  which  he  con- 
tracted to  have;  viz.,  the  personal  covenant  of  the  covenantors,  and  the  power 
of  entry  add  sale.  The  breach,  therefore,  cannot  be  supported  on  the  aeeond 
ground. 

For  these  reasons,  we  are  of  opinion  that  judgment  must  be  entered  for  the 
defendants.  Judgment  for  the  defendants. 


The  KING  agaitut  WARTNABT.     Tuetday,  January  13. 

This  Coart  will  remove  an  indictment  bj  certiorari,  at  the  Instance  of  the  defendant,  froB 
the  Central  Criminal  Court,  on  the  suggestion  that  it  involves  points  of  law  arising  out 
of  proceedings  in  Chancery,  relative. to  matters  of  account. 

Sm  F.  PoUockf  Attorney-General,  moved,  on  the  part  of  the  defendant,  for 
a  certiorari  to  remove  this  indictment  from  the  Central  Criminal  Court  to  the 
King's  Bench.  The  indictment  was  for  perjury  charged  to  have  been  oommti- 
ted  in  an  answer  to  a  bill  in  Chancery,  relating  to  transactions  which  occoiied 
about  fifteen  years  ago.  The  defendant  now  swore  that  some  points  of  law  would 
arise  on  the  trial,  the  proceedings  out  of  which  this  indictment  arose  being  in 
Chancery  and  the  transactions  being  matter  of  account. 

*Pe&  CuBiAM.(a)  Looking  to  the  nature  of  the  documents  referred  to  ^^ 
in  the  proceedings  in  Chancery,  we  think  this  certiorari  should  be  granted.  ^ 

Writ  granted.(6) 

(a)  Lord  Denman,  C.  J.,  Littledale,  and  Williams,  Js. 

(6)  See  note  (a)  to  Rex  v.  Harrison,  1  Chitt.  Rep.  571 ;  Rex  v.  Morgan,  2  Stra.  1049; 
Rex  V,  Caldecott,  3  Dowl.  P.  C.  315. 

In  Rex  «.  Brian  and  Others,  Mich.  T.  (Nov.  12),  1834,  this  Coart  refused  an  applicfttkn 
bj  Petersdorflf,  on  the  part  of  the  defendants,  to  remove  an  indictment  from  the  Middlesex 
quarter  sessions,  on  the  ground  of  its  vagueness,  the  charge  being  that  the  defeodiati 
were  common  cheats,  and  had  conspired  to  obtain  goods  and  chattels,  not  stating  fnn 
whom.  Per  Lord  Denman,  C.  J.,  Tannton,  Patteson,  and  Williams,  Js.  See  Rex  9.  Gillf 
2  B.  ft  Aid.  204 ;  Rex  v.  Fowle,  4  Car.  k  P.  592. 

As  to  the  removal  of  indictments  at  the  instance  of  proHentort^  see  the  new  regnlatioai 
introduced  bj  stat.  5  ft  6  W.  4,  c.  33,  s.  1. 
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In  the  Matter  of  JONES.     Tuesday,  January  18. 

lUi  Goartwill  not  grant  a  habeas  coipoB  to  enable  a  prisoner,  in  cnstodjnpon  a  conTic- 
tioA  tat  ■isdomeanor,  to  Tote  at  an  election  of  a  member  of  parliament. 

Maulb  moved  for  a  writ  of  habeaa  corpiu  to  remofe  the  body  of  one  Jones, 
who  was  in  the  gaol  of  Hereford  upon  a  oonyiction  for  misdemeanor,  on  the 
ground  thai  he  was  a  freeholder  of  Radnorshire,  that  he  desired  to  vote  at  an 
election  of  a  member  to  represent  that  oonnty  in  the  House  of  Commons,  and 
that  the  election  was  to  take  place  in  a  few  days.  Maole  admitted  that  no  pre- 
cedent for  this  application  had  been  found;  but  he  argued  that,  as  the  writ  was 
grantable  to  enable  a  prisoner  to  give  evidence,  it  ought  also  to  issue  in  this 
esse,  the  exercise  of  the  elective  franchise  being  a  trust,  in  the  execution  of 
whieb  the  public  had  as  strong  an  interest  as  in  the  testimony  to  be  given  by  a 
witness. 

H371       ^^i^  DsNMAN,  G.  J.     This  application  was  also  made  to  me  out  of 
-'  term ;  but  there  is  no  foundation  for  it.    No  precedent  is  shewn.    The 
writ  eannot  be  granted. 

LiTTLKDALB,  J.  Several  acts  of  parliament  have  been  passed  relating  to 
the  privilege  and  duties  of  electors,  and  the  attendance  of  witnesses  (see  stat. 
44  G.  3,  c.  102);  but  the  right  now  contended  for  has  never  been  recognised. 

WnxiAMS,  J-(a)  I  agree  that  this  motion  cannot  be  granted.  I  refused  a 
similar  application  at  chambers.  Writ  refused. 


JORDAN  agatnU  JANE  FARR  and  ROBERT  FARR.     Tuesday,  January 

13. 

Since  the  Roles  of  Goart,  Hil.  4  W.  4,  a  jadgment  maj  be  entered  np  on  a  warrant  of  at-  ' 

toraej,  the  affidarits  shewing  that  the  defendant  was  alive  within  a  reasonable  distance 

of  time. 
The  eighth  daj  preceding  the  day  of  the  application,  thongb  not  within  the  term  in  which 

the  application  is  made,  is  at  a  reasonable  distance  of  time> 
On  a  warrant  of  attorney  to  suffer  judgmei^  to  be  entered  np  against  two,  or  either  of 

lAan,  judgment  may  be  entered  np  against  one  only. 

Ths  defendants  had  given  a  warrant  of  attorney  to  the  plaintiff,  authorising 
him  to  appear  for  them,  or  either  of  them,  to  receive  a  declaration,  and  to  suffer 
judgment,  &c.  Neither  defendant  had  been  seen  alive  since  the  commence- 
ment of  the  term  (Januanr  12th).  Robert  Farr  was  last  seen  alive  on  the  2d 
of  November,  1884,  and  Jane  on  the  5th  of  January,  1885. 

BaB,  now  moved  for  judgment  to  be  entered  up  against  Jane  Farr  only.  It 
is  no  longer  necessary  to  shew  that  the  defendant  has  been  seen  alive  on  a  day 
^4881  *^^  ^"'^  '  ^^^^  ^^  ^^  founded  on  the  relation  which  judgments  had 
-'  to  the  first  day  of  the  term  on  which  they  were  signed;  and  the  practice 
was  intended  to  prevent  the  possibility  of  the  judgment  beginning  to  take  effect 
afier  the  defendant's  death.  But,  under  the  rule  of  Hilary  term,  4  W.  4  (Qe- 
neral  Rules  and  Regulations,  8,  5  B.  &  Ad.  ii.),  the  judgment  takes  effect  from 
the  day  on  which  it  is  signed ;  and  it  is  therefore  no  longer  pracdoable  to  satisfy 
the  Court  of  the  fiict  of  the  defendant  being  alive  to  the  very  moment  of  the 
ludgment  first  taking  effect.  It  can,  thdtefere,  be  required  only  to  shew  the 
Jfe  of  the  defendant  within  a  reasonable  time  (see  Cockman  v.  Helper,  1  New 
Gas.  1),  and  the  space  of  eight  days  appears  to  be  reasonable.  With  respect 
to  serving  the  defendants,  the  Court,  in v.  Hobson,  1  Chit.  Rep.  814,  re- 

(a)  Patteson,  J.,  was  absent. 
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fused  to  allow  a  judgment  to  be  entered  up  against  two  only  of  three  nrties, 
who  had  given  a  joint  warrant  of  iE^tonrey ;  but  thej  added  l^at,  had  toe  war* 
rant  been  joint  and  several,  judgment  would  have  been  granted.    That  is  the 
pfese&t  ease. 
The  Cottrt(a)  grantcfd  the  rule. 


•ATKINSON  against  MAEGARET  JONES,  Executrix  of  HENBT  p^ 
JONES.     Tuesday,  January  18.  "-^^ 

J.  executed  a  warrant  of  attorney  to  confess  judgment ;  the  defeazanee  t«cited  a  momgsge 
made  bj  M.  to  A.,  with  a  proyiso  for  redemption  on  payment  of  the  principal  ob  a  dty 
named,  with  interest  in  the  mean  time ;  the  defeasance  ftirlher  recited,  that  J.gare  tbc 
warrant  of  attorney  as  a  security  for  the  payment  of  the  interest  after  the  rate,  at  the 
time,  and  in  manner  appointed  by  the  mortgage  deed :  and  that  it  was  intended  thM 
judgment  should  be  entered  up  forthwith ;  it  further  provided,  that  no  execution  should 
be  issued  till  default  should  be  made  In  payment  6f  the  interest  at  the  times,  kt,  (« 
before;)  but  that,  if  default  should  be  made  in  such  payment,  execution  might  be  issued, 
at  any  time  and  from  time  to  time  thereafter,  for  aU  the  arrears  of  interest  then  diie, 
and  thenceforth  to  accrue  due.  Judgment  was  entered  up  on  the  warrant  The  ia- 
terest  due  up  to  the  day  named  in  the  mor^^age  inclusively  was  paid  soon  after  that 
day.  Afterwards,  demand  was  made  on  J.  for  payment  of  interest  accruing  after  tbt 
day.    On  application  to  the  Court  to  order  satisfaction  to  be  entered  on  the  roU . 

Held,  that  the  motion  was  at  all  events  premature,  execution  not  having  issued ;  and,  per 
Littledale  and  Williams,  Js.,  that  it  was  not  sufficiently  clear,  from  the  defeasance,  that 
the  warrant  of  attorney  was  intended  to  cover  only  the  interest  up  to  the  day  named, 
inclusively,  for  the  Court  to  interfere. 

The  testator  had  executed  a  warrant  of  attorney,  dated  the  10th  of  Februsry, 
1829,  to  suffer  judgment  for  10,000Z.  A  memorandum  was,  at  the  Ume  of  tbe 
execution,  indorsed  upon  the  warrant,  reciting  that,  by  indenture  of  assignment 
and  mortgage,  bearing  even  date  with  the  above  warrant  of  attorney,  and  made 
between  George  Pearoe  Manley,  clerk,  and  Mary  Mauley,  of  the  first  part, 
Francis  Baring  Atkinson  of  the  second  part,  and  certain  other  parties  of  tbe 
third  part,  certain  premises  had,  in  consideration  of  8000Z.  paid  by  Atkinson  to 
the  said  <3-.  P.  and  M.  Manley,  been  assigned  by  the  said  G.  P.  and  M.  Msnlej 
to  Atkinson,  his  executors,  &c.,  for  a  certain  term  of  years,  subject  nevertheleas 
to  the  proviso  or  agreement  next  mentioned.  The  memorandum  then  stated, 
that  in  the  said  indenture  was  contained  a  proviso  or  agreement  for  redemption 
of  all  the  assigned  premises  on  payment  by  G.  P.  and  M.  Manley,  or  either  of 
them,  their  or  either  of  their  executors,  &o.,  unto  Atkinson,  his  executors,  &<^,  <tf 
*8000^.  on  the  10th  of  January  1834,  with  interest  in  the  meantime  at  5  ^^ 
per  cent.,  such  interest  to  be  paid  in  even  portions  half-yearly  on  the  10th  of  ^ 
January  and  the  10th  of  July  in  every  year ;  the  first  payment  to  be  made  on 
the  10th  of  July  then  next  ensuing,  in  manner  therein  mentioned.  Tbe 
memorandum  then  proceeded  as  follows  :— 

'^  And  whereas  the  said  Henry  Jones,  at  the  request  and  as  surety  of  tbe 
aaid  G.  P.  Manley  and  M.  Manley,  entered  into  the  above  written  warrant  of 
attorney  as  a  further  and  additional  security  for  the  payment  of  the  interest  of 
the  said  sum  of  8000^.,  after  the  rate,  at  the  times,  and  in  manner  appointed  for 
payment  thereof  by  the  said  recited  indenture  of  assignment  and  mortage,  and 
It  is  intended  that  judgment  shall  be  forthwith  enter^  up  against  him  by  virtoe 
of  the  said  warrant  of  attorney  :  now,  therefore,  be  it  known,  that  no  execution 
shall  be  issued  upon  the  said  judgment  so  to  be  entered  up  by  virtue  of  t^ 
above  written  warrant  of  attorney  as  aforesaid,  until  default  shall  be  madem 
payment  of  the  interest  of  the  said  8000^.,  at  the  times  and  in  manner  appointed 
for  payment  thereof  by  the  said  recited  indenture  of  assignment  and  mortgage; 

(a)  Lord  Denman,  G.  J.,  Littledale  and  Williams,  Js. 
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mt  thaty  kcue  de&vlt  BbaU  be  onde  in  aooh  pAJ1aen^  then  it  akall  be  lawful 
br  the  said  F.  B.  AUdnaon^  Iua  ezeootois,  adopamstratoiB;  oy  awignsy  atuiy 
ine  and  from  tune  to  time  thereafter^  to  iflBue  eseeotboi  or  eanae  execution  t9 
)e  issued,  upon  the  aaid  judgment^  for  all  the  arreaa  o£  inteieat  then  due  for 
k  said  aom  of  8000t,  and  the  inte];eBt  theneeforth  to  aeeroiB  due  for  the  same, 
ogether  with  all  cQe(s>  charged;  and  exp^nBea  ooeasioned  by  non-payment 
kereof,  withoot  the  neceasity  of  reviving  the  said  judgment,  notwithaUnding 
,441-1  there  ^ahall  have  been  no  pjdor  prooeeding  within  one  year  immediately 
^  preoeding  th^  iaaoixig  of  anoh  exeouiion/'  Judgment  waa  aigned  on  the 
nmnt  in  Hihry  termi  18^,  The  testator  died  on  the  10th  of  March  1829w 
fodgment,  on  scire  faoiaa,  waa  aigned  againat  the- preaent. defendant,  the  exe» 
atnx,  on  the  10th  of  June  183<^.    Ail  the  arrears  of  intereat,  due  up  to  and 

0  the  lOih  of  January  1834,  were  aatiafied;  but  the  payment  of  the  interest 
rhich  became  due  on  that  day  W4a  not  made  till  the  3d  of  February  1834.  On 
he  Ilth  of  July  1834^  the  plaintiff 'a  attorney  wrote  to  the  defendant,,  demand* 
Bg  pajment  of  the  half-year'a  interest  due  on  the  day  preoeding.  StarbU 
burned  a  role,  in  Michaelmaa  term  laat^  calling  upon  the  plaintiff  and  hia 
tionuj  to  shew  cause  why  aatisfaotion  should  not  be  entered  on  the  judgment 
iped  in  Hilary  term  1829,  or  why  the  judgment  on  aeire  faoiaa^  aigped  on  the 
tfthof  Joue  1833,  ahould  not  be  set  aaide. 

Sir  W,  W.  FoUeU,  Solicitor-General,  now  ahewed  cause.  Even  if  it  were 
dfflitted  that  the  defeazance  takes  e£^t  by  the  payment  of  all  arrears  accruing 
f  (u  the  10th  of  January  1834,  it  would  not  toliow  that  this  rule  should  be 
lade  absolute.  All  that  the  defendant  would  be  entitled  to  ask)  would  be, 
)Mty  that  apon  the  plaintiff's  taking  out  executioA,  the  Gourt  should  interfere 
id  stay  8Dch  execution.    But,  further,  the  defeazance  does  not  so  take  eStot, 

1  thehm  place,  defiaolt  has  been  made  in  the  payment  of  the  interest  <<at  the 
ne  asd  io  the  manner  appointed  for  payment,''  even  supposing  that  the  war* 
tat  of  attoniey  was  intended  to  secure  only  such  interest  as  should  accrue  up 
liai  ^  the  10th  of  January  1834  inclusively ;  for  such  interest  was  appointed 

^  to  be  paid  on  the  10th  of  Jaiuiary  and  the  10th  of  July,  in  each  year : 
hereaa,  in  faet^  the  payment  of  the  interest  due  on  the  10th  of  January  1834| 
as  fioi  made  tUl  after  that  day.  And,  aecondly,  the  warrant  of  attorney  was 
I  secure  the  payment  of  interest,  not  merely  up  to  the  10th  of  January  1834| 
It  ad  long  as  the  principal  remained  unpaid.  It  is  always  understood,  in 
taaactioDs  of  this  nature,  that  the  interest  la  to  be  aecured  for  the  whole  of 
ch  time  j  and,  in  the  present  case,  such  an  intention.is  apparent  from  the  worda 
this  iastrument.  Ifxecution  if  to  issue  *^  at  any  time"  after  default,  and 
&Dm  uae  to  time  thereafter." 

iiitarlM,  in  aupport  of  the  ruleu  *  If  the*  intention  had  been,  that  the  interest 
a  to  be  aecured  by  the  warrant  of  attorney  ao  long  aa  the  principal  remained 
ipaid^  the  instrument  might  have  been  worded  ae  aa  to  make  that  intention 
tin :  bat  here  no  auoh  intention  oan.be  inferred.  The  eatate  would  become 
eolttte  on  the  lUth  of  January  1834,  after  whioh  time,  therefore,  no  aecurity 
)Qld  be  needed  beyond  the  eatate  itaelf.  The  testator  became  security  for  the 
ijment  of  the  interest  up  to  that  time,  '^  after  the  rate,  at  the  times,  and  in 
anaer  appointed  for  payment  thereof  by  the  aaid  indenture  'J'  and  the 
denture  appoints  only  payment  of  the  principal  on  the  10th  of  January  1834, 
th  interest  for  the  same,  in  the  meantime,  by  half-yearly  payments.  If 
(aah  be  made,  execution  is  to  issue  at  any  time,  and  from  time  to  time  there^ 
^)  for  all  the  arrears  of  interest  then  due  and  interest  thereafter  to  accrue ; 
^1  the  ^meaning  of  this  is,  that,  on  any  default,  execution  may  issue,  and 

^  that  there  may  be  levied  by  execution,  not  merely  the  intereat  due  at 
e  time  of  the  first  iasuing  of  the  execution,  but  alao  all  arreara  thereafter 
icomiog  due  from  time  to  time.  But  auch  arreara,  can  become  due  only 
'^^iag  to  the  contract  j  they  would  not  accrue  after  the  10th  of  January 
^1  The  provision,  therefore,  for  puttiz^the  execution  in  force  from  time 
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to  time,  is  intended  to  ooTer  all  ftnean  dae  from  the  first  issuing  to  the  lOih  of 
January  1834  j  the  liability  of  the  sarety  oeasing  as  to  all  interest  aocnuBg 
after  that  day.  If  there  be  any  ambiguity,  the  construction  should  be  in  &Tonr 
of  the  defendant,  contracts  beins  always  construed  in  favour  of  suretieB.  It 
is  true  that  the  payment  of  the  ktest  interest  for  which  the  testator  was  secv- 
rity  was  not  made  till  after  the  10th  of  January  1834 ;  but  that  interest  is 
now  satisfied,  and  nothing  is  due  for  which  execution  can  issue.  Neither  is 
the  defendant  bound  to  wait  till  the  execution  issues.  Payment  has  been  aotodlj 
required  of  the  interest  accruing  since  10th  January  1834  ;  and  that  is  soft- 
dent  ground  for  the  interference  of  the  Court.  The  defendant  ought  not  to  be 
subjected  to  the  issuinff  of  an  execution,  which  will  afterwards  be  superseded. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  this  application  is  premature.  I 
will  not  say  what  the  decision  of  this  Court  will  hereafter  be,  should  execution 
issue  upon  the  judgment;  but  the  demand  to  have  satisfaction  entered  up  comes 
too  early.  Whether  equity  will  interfere  in  the  meantime,  on  the  ground  of 
the  demand  contained  in  the  letter,  we  are  not  called  on  to  determine. 

^LiTTLEDALE,  J.  The  letter  furnishes  an  excuse  for  this  applies-  ptiii 
tion,  which  will  preyent  us  from  discharging  the  rule  with  coste.  But  I- 
the  application  itself  cannot  be  granted.  The  defeasance,  after  reciting  the 
indenture  of  mortgage,  goes  on  to  recite,  that  the  testator  had  entered  into  the 
warrant  of  attorney  as  a  further  and  additional  security  for  the  payment  of  tiie 
interest  after  the  rate,  at  the  times,  and  in  manner  appointed  for  paymeot  by 
the  indenture ;  and,  in  case  of  default  of  payment,  execution  is  to  issue  for  bU 
arrears  of  interest  then  due,  and  the  interest  thenceforth  to  accrue  due.  Sap- 
pose  the  last  words  were  struck  out ;  then  the  judgment,  without  these  worth, 
would  still  be  a  security  for  all  the  interest  accruing  up  to  the  10th  of  Januuy, 
1834,  inclusively.  In  the  common  course  of  things,  the  proviso  in  a  mortgtge 
is  for  payment  on  a  given  day,  which  day  is  here  postponed  for  several  yean 
from  the  execution  of  the  mortgage.  The  interest  up  to  that  day  is  all  that  is 
made  payable  by  the  deed  of  mortgage.  K  an  action  of  debt  were  brought  on 
the  deed,  the  declaration  would  be  only  for  the  amount  of  principal  and  interest 
due  up  to  that  day,  by  the  terms  of  the  proviso.  Any  thing  which  was  reco- 
vered besides  this,  would  be  in,  the  shape  of  damages  for  the  detention :  the 
breach  could  be  assigned  only  for  non-pavment  up  to  and  on  that  day.  If) 
therefore,  this  warrant  of  attorney  stopped  there,  without  the  addition  of  the 
words  which  I  have  supposed  to  be  struck  out^  the  defendant  might,  no  douht, 
have  satisfaction  entered  up  on  the  roll.  .But  then  those  words  do  follow;  and 
they  are  not  very  clear  in  their  meaning.  They  may,  perhaps,  be  inserted  to 
cover  the  interest  to  become  due  after  the.  day.  At  all  evento,  they  create 
*an  ambiguity  sufficient  to  prevent  us  from  ordering  satisfaction  to  be  nij^ 
entered  up  on  the  roll.  *- 

Williams,  J.  There  is  at  least  some  degree  of  uncertainty  as  to  the  mean- 
ing of  the  words,  '<  interest  thenceforth  to  accrue  due."  It  may  possibly  be 
true,  that  no  liability  for  interest,  to  be  paid  as  long  as  the  principal  is  unpaid, 
is  expressly  created  by  this  instrument.  Yet  it  would  be  remarkable  that  the 
liability  of  a  surety  should  not  continue  as  long  as  the  principal  money  is  due. 
At  all  evento,  the  last  words  cannot  be  rejected ;  and,  if  there  be  any  doubt  as 
to  them,  the  application  cannot  be  granted. 

Rule  discharged  without  costs. 


HOLDER  agaifut  BAITT.     Tuetda^j  January  13. 

Plaintiff  arrested  defendant,  and  the  canse  was  referred  to  arbitration,  before  dedanUoUt 
by  a  Judge's  order,  which  directed  that  the  coats  of  the  suit,  reference,  and  a«tf^ 
should  "  abide  the  event  in  like  maimer  as  upon  a  verdict"  The  arbitrator  awarded  tfaat 
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the  defendant  should  paj  to  the  pUintilF  »  ram  less  than  that  for  which  the  defendant 
was  arrested :  Held,  that  this  Goort  conld  not  girt  the  defendant  the  costs  of  either  the 
suit  or  the  reference  under  stat.  43  G.  3,  c.  46,  s.  3. 
Qoere,  Whether  an j  words  in  the  order  of  reference  could  regularly  giye  a  power  to  the 
Court  to  act  upon  the  statute  ? 

Assumpsit.  The  plaintiff  arrested  the  defendant  for  180^.  Before  declara- 
tion, the  canse,  and  all  matters  in  difference  therein,  were  referred  to  a  barrister, 
bj  a  Judge's  order,  which  directed,  <'  that  the  costs  of  the  said  snit,  and  the 
oosts  of  the  reference  and  award,  shall  abide  the  event  in  like  manner  as  upon 
a  verdict/'  The  arbitrator  awarded  that,  at  the  commencement  of  the  snit,  and 
still,  55^  was  dne  from  the  defendant  to  the  plaintiff,  which  he  directed  to  be 
444gi  P^^  ^7  ^^^  defendant  to  the  plaintiff  in  full  satisfaction  and  discharge 
J  of  all  aocoonts,  claims,  &o.,  at  any  time  before  the  making  of  *the  order 
of  reference ;  and  that  the  plaintiff  shonld  deliver  np  to  the  defendant  a  certain 
bill  of  exchuige.  The  order  of  reference  was  afterwards  made  a  rule  of  Court,  - 
and  the  costs  taxed  at  7bl.  15s.  In  Michaelmas  term  last,  a  rule  nisi  was  ob- 
tained for  costs,  pursuant  to  stat.  43  G-.  3,  c.  46,  s.  3,  upon  affidavits  of  want  of 
probable  cause  to  arrest  for  180^. 

fefly,  now  shewed  cause.  The  Court  cannot  interfere,  under  stat.  43  G-.  8, 
c.  46,  8.  3,  in  cases  where  there  has  not  been  a  recovery  by  judgment.  Laidlaw 
9.  Cockbum,  2  N.  R  76,  (see  Butier  v.  Brown,  1  B.  &  B.  66,  and  the  cases 
there  cited,)  is  the  only  authority  countenancing  such  an  interference,  and  that 
cue  has  been  repeatedly  overruled.  If,  indeed,  an  award  be  made,  under  an 
order  of  nisi  prius  empowering  the  arbitrator  to  direct  how  the  verdict  is  to  be 
entered,  the  judgment  of  the  Court  takes  effect  as  if  there  were  a  regular  ver- 
dict ;  for  then  the  words  of  the  section,  ''  shall  not  recover  the  amount  of  the 
sum,"  are  applicable.  (Keene  v.  Deeble,  3  B.  &  C.  492 ;  judgment  of  Abbott, 
C.  J.)  But  where  the  reference  is  before  trial,  there  can  be  no  recovery  in  the 
legal  sense  of  the  word.  (See  Brooks  v,  Rigbj,  ante,  p.  21.)  Besides,  by  the 
same  section  the  plaintiff  is  "  disabled  from  taking  out  any  execution  for  the 
sum  recovered,''  except  as  to  the  amount  by  which  the  sum  recovered  exceeds 
the  taxed  oosts  of  the  defendant.  Here  there  is  no  execution.  This  shews 
that  the  section  is  inapplicable.     (He  was  then  stopped  by  the  Court.) 

OrawdeTf  contrd.     The  order  of  reference  is  worded  so  as  expressly  to  meet 
^dATi  ^^  difficulty.     The  costs  of  the  ^reference  and  award  are,  to  "  abide  the 
J  event  in  like  manner  as  upon  a  verdict."    No  such  words  occurred  in 
Keene  v.  Beeble,  8  B.  &  C.  491. 

Lord  Dknuan,  C.  J.  It  does  not  appear  to  me  that  the  words  of  the  order 
sive  this  court  the  power  which  it  is  now  called  on  to  exercise;  and,  if  they 
had  given  it,  I  much  doubt  whether  the  court  conld  have  accepted  such  a  power. 
The  better  method,  where  it  is  intended  that  the  award  shall  affect  the  costs  in 
the  manner  proposed,  is  to  give  the  arbitrator  such  a  power  in  the  first  instance : 
there  is  then  one  proceeding  only,  instead  of  two. 

Ltttlkdale,  J.  The  words  of  the  order  certainly  do  not  reserve  any  power 
to  act  under  the  statute.  Had  that  been  intended,  the  statute  might  have  been 
expressly  referred  to;  or  there  might  have  been  a  power  reserved  to  enter  up  a 
judgment  on  the  award.  Even  then,  I  doubt  whether  the  court  could  have 
interfered,  by  a  cy-prds  enforcement  of  the  statute :  and,  if  it  could,  I  question 
whether  the  interference  could  have  gone  beyond  the  costs  of  the  suit. 

Williams,  J.  The  distinction  Mtween  a  recovery  by  verdict,  and  on  such 
a  reference  as  this,  is  taken  quite  plainly  in  Keene  v.  Deeble,  3  B.  &  C.  491, 
wUch  has  never  been  overruled.  Rule  discharged. 
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•DOE,  on  the  several  demises  of  SMTTH  and  HELE  WEBBBK  PAYNE, 
againtt  WEBBER.     Wednudaif,  January  14. 

On  the  trial  of  an  ejectment,  npon  the  several  demises  of  S.  and  P.,  the  pluntiff  offered 
no  evidence  as  to  P.'s  title.  The  defendant  was  ignorant  of  S.'s  title,  and  had  prepared 
evidence  exclasivelj  to  meet  the  title  of  P.  On  the  trial,  he  attempted  to  use  it  as  ap- 
plicable to  S.'s  tiUe ;  but  the  Judge  rejected  it  as  inadmissible  for  that  pnrpose.  The 
verdict  was  for  the  pluntiff  on  the  demlso  of  8.,  and  for  the  defendant  on  that  of  P. 
The  Master  allowed  th^  defendant  his  costs  of  the  above  evidence;  and  the  Cooct  re- 
fused to  order  hin  to  reyiew  the  taxation, 

FoLLBTT,  in  Michaelmas  term  last,  obtained  a  rule  to  shew  cause  why  the 
master  shoaled  not  review  his  taxation  of  the  defendant's  costs  in  this  case. 
The  following  facts  appeared  from  the  affidavits.  John  Payne,  being  seised  in 
fee  of  certain  lands,  conveyed  them  in  March,  1816,  to  Jolm  Smith,  one  of  the 
lessors  of  the  plaintiff,  by  way  of  mortgaffc.  John  Payne  died  in  November, 
1819,  leaving  Uele  Webber  Payne,  one  of  the  lessors  of  the  plaintiff  his  hdr 
at  law.  John  Payne  had  oontinned  in  possession  from  the  time  of  the  mort- 
gage to  his  death;  after  which  Hele  Webber  Payne  continued  in  possession  till 
1828 ;  when  the  defendjint  obtained  possession  under  a  writ  of  habere  fiiciss 
possessionem,  upon  a  judgment  recovered  in  an  action  of  ejectment  bronght  bj 
him  against  Hele  Webber  Payne;  the  action  having  been  referred  to  an  arbi- 
trator, who  had  awarded  in  favour  of  the  present  defendant.  The  present  action 
of  ejectment  was  afterwards  brought  agtkinst  the  defendant,  on  the  several  de- 
mises of  John  Smith,  the  mortgagee,  and  Hele  Webber  Payne.  The  defendant 
went  to  trial  in  ignorance  of  John  Smith's  title,  but  prejpared  much  documen- 
tary and  other  evidence,  relatmff  entirely  to  the  former  action  of  ejectment,  and 
the  award,  for  the  purpose  of  defeating  Hele  Webber  Payne's  title,  and.  the 
defendant's  attorney  swore  that  the  evidence  would  not  have  been  pre-  r^A±a 
pared, '*'had  the  declaration  been  on  the  demise  of  John  Smith  only.  ^ 
On  the  trial  before  Bosanquet,  J.,  at  the  Exeter  Spring  Assizes,  1834,  the 
counsel  for  the  plaintiff  abandoned  the  title  of  Hele  Webber  Payne,  and  confined 
his  evidence  to  that  of  John  Smith.  The  counsel  for  the  defendant  then  ten- 
dered, as  an  answer  to  the  title  set  up  for  John  Smith,  the  evidence  relating  to 
the  first  action  of  ejectment  and  the  award,  which  had  been  prepared  for  the 
purpose  of  defeating  the  title  of  Hele  Webber  Payne,  contending  that  it  was 
applicable  on  the  eround  that  Smith  had  been  present  at  one  of  the  meetings 
on  the  reference;  bnt  the  learned  judge  considcFed  it  inadmissible  as  an  answer 
to  John  Smith's  title,  and  rejected  it.7a)  A  verdict  was  found  for  the  plaintif, 
on  the  demise  of  John  Smith ;  and  tor  the  defendant,  on  the  demise  of  Hele 
Webber  Payne.  On  the  taxation  of  costs,  the  master  allowed  the  defendant 
the  whole  costs  of  the  evidence  relating  to  the  first  action  of  ejectment  and  the 
award,  as  costs  of  the  issue  found  for  him ;  and  the  costs  of  this  issue,  80  esti- 
mated, being  set  against  the  costs  of  the  other  issue  found  for  the  plaintiff,  the 
balance  was  in  favour  of  the  defendant. 

Erie,  and  Crowder,  now  shewed  cause.  The  defendant  was  entitled  to  the 
costs  of  the  issue  upon  the  demise  of  Hele  Webber  Payne,  under  the  rule  of 
court,  Hil.  4  W.  4,  Oeneral  rules  and  r^ulations,  7,  5  B.  &  Ad.  iv.  That  rale 
must  be  applicable  to  all  costs  taxed  after  the  first  day  of  Easter  term,  on  the 
same  principle  on  which  the  rule  Hil.  2  W.  4, 1.  74,  3  B.  &  Ad.  385,  has  been 
held  applicable  '*'to  costs  incurred  before  the  rule  came  into  operation,  r^A^n 
but  taxed  afterwards;  Cox  v.  Thomason,  2  Tyrwh.  411,  (S.  C.  2  Or.  &  ^ 
J.  498 ;  and  see  Freeman  v.  Moyes,  1  A.  &  E.  338 ;  Bum  v.  Carvalho,  1  A.  & 
E.  895.)    At  any  rate,  the  last-mentioned  rule  is  sufficient  to  support  this  tu- 

(a)  The  learned  Jadge's  mling  was  afterwards  confirmed  in  this  Conrt;  see  I  A.  4  S 
119. 
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ation.  The  obIj  quniioB  is,  how  (br  the  evidenoe  rejected  is  to  he  oonsidered 
as  costs  of  Uie  issae  on  which  the  defendant  snoeeeded.  Now,  it  appears  that 
such  eyidence  was  prepared  exclnsTTelj  with  a  view  to  that  issne;  and  therefore 
the  plaintifT,  hy  inserting  the  second  demise,  has  made  himself  liable  to  the 
costs  of  all  sneh  evidence,  since  those  costs  woold  not  have  been  incurred  had 
the  daclaraliion  been  confined  to  the  first  demise. 

Sir  IT.  W.  FoUeUy  Solicitor-General,  in  sapport  of  the  rule.  The  mle,  of 
Hil.  4  W.  4,  5  B.  &  Ad.,  p.  iy.,  and  proviso,  ib.  p.  x.,  is  inapplicable,  because 
the  action  was  commenced  and  the  cause  tried  before  the  first  day  of  Easter 
term,  when  these  rules  came  into  operation.  With  respect  to  the  rule  of  Hil. 
2  W.  4,  3  B.  &  Ad.  385,  it  may  be  questionable  whether  it  applies  to  actions 
of  ejectment.  At  any  rate,  as  the  defendant's  costs  exceed  those  of  the  plain- 
tiff they  cannot  be  ^'  deducted"  from  the  plaintiff's  costs,  according  to  the  terms 
of  the  rale.  But,  even  admitting  the  applicability  of  either  of  these  rules,  the 
taxation  is  wrong.  The  defendant  attempted  to  put  in  the  evidence  as  appli- 
cable to  Smith's  title;  and  that  evidenoe  cannot  now  be  said  to  have  related 
entirely  to  the  issue  found  for  the  defendant.  It  is.  as  if,  on  any  single  issue, 
*4.S11  ^^  defendant  had  taken  down  witnesses  whose  evidence  was  found  to 
^  *he  inadmissible.  The  evidenoe  may  have  been  intended,  bona  fide,  to 
meet  Payne's  title;  but  it  was  not  treated,  by  the  defendant  himself,  as  exclu* 
sively  applicable  to  that. 

Lord  Denman,  C.  J.  The  question  turns  on  a  few  words  in  the  rule,  Hil. 
2  W.  4,  L  74,  3  B.  &  Ad.  385,  namely,  that  <<  the  costs  of  all  issues  found  for 
the  defendant  shall  be  deducted  from  the  plaintiff's  costs."  The  rule  here  lays  ' 
down  a  most  beneficial  principle ;  and  the  only  question  for  us  is,  whether  we 
think  that  the  Master  has  been  wrong  in  point  of  fact.  It  appears  to  me  that 
tiitse  are  costs  of  the  issue  found  for  the  defendant.  It  is  true  that  the  defendant 
did  tender  the  evidenoe  as  applicable  to  the  issue  which  was  found  for  the  plain- 
tiff!. He  failed  in  that  attempt.  These  circumstances  may  furnish  grounds  for 
inference  as  to  what  issue  the  evidence  was  applicable  to ;  but  it  is  a  question 
of  faet  to  be  decided  by  the  Master.  The  attorney  for  the  defendant  swears 
that  the  evidence  would  not  have  been  brought  down  had  the  declaration  been 
on  the  single  demise  of  Smith ;  and  the  plaintiff  has  brought  the  consequences 
opoD  himself  by  keeping  both  the  demises  on  the  record.  The  defendant  can- 
not become  liable  to  these  costs  from  the  mere  circumstance  of  his  counsel 
attempting  to  apply  the  evidence  to  the  first  demise. 

LiTTiiEBAiiE,  J.     It  does  uot  seem  to  me  correct  to  say  that  the  costs  of  evi- 
dence on  the  issue  upon  which  }he  defendant  succeeds,  must  be  costs  on  evidence 
^4521  ®^<^1^B^^^7  applicable  to  that  issue,  in  order  to  entitle  '*'him  to  recover 
-'   them.    The  question  here  was  entirely  for  the  Master ;  and  there  is  no 
principle  upon  which  we  can  reverse  his  decision. 

Williams,  J.  The  Solicitor-Oeneral  does  not  contend  that  there  is  any 
mistake  in  the  Master's  principle,  but  that  he  is  mistaken  in  the  application  of 
facts  to  a  just  and  recognised  principle.  I  am  not  prepared  to  say  that  we 
should  weigh  with  nicety  the  evidence  which  comes  hsfore  the  Master  for  his 
decision  as  to  fiswts.  But,  if  we  were  to  do  so  in  this  case,  I  do  think  that  these 
eoets  were  incurred  by  the  defendant  in  preparinff  himself  to  meet  the  plaintiff 
upon  the  issue  which  the  latter  abandoned.  The  fault  is  entirely  with  the 
phdntifiL  Bttle  discharged. 


FBANKUM  agaimt  The  Barl  of  FALMOUTH  and  Another.     WediM^dayy 

January  14. 

Plaintiff  deeland  that  he  was  possessed  of  a  mill,  and  by  reason  thereof  was  eotifled  to 
the  BM  of  a  certain  stream  for  the  miU,  and  that  the  water  ought  to  nu  and  flow  to  the 
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mill ;  and  that  defendant "  wrongfallj  and  injnrioaslT''  diverted  the  same :  Held  fhit, 
on  a  plea  of  not  goiltji  the  onlj  matter  in  issae  was  the  fact  of  the  diversioni  and  thst 
the  right  to  the  nse  of  the  stream  so  claimed  was  admitted. 

The  defendant  also  pleaded,  that  the  plaintiflf  was  not  entitled  to  the  watercourse  bj  mwrn 
of  the  possession  of  the  mill ;  and  also  that  the  water  ought  not  to  run  and  flow  to  the 
mill.  The  jury  (being  directed  bj  the  Judge  to  find  specially)  found  that  the  defendiot 
had  direrted  the  stream,  and  prevented  it  ttom  supplying  water  necessary  for  the  proper 
eigoyment  of  the  plaintiflTs  premises  at  ikey  existed  before  the  mill  wa»  erected ;  bat  foond 
to  right  in  respect  of  the  mill :  Held  that,  on  this  finding,  the  variance  in  the  declan- 
tion  was  material ;  and  that  the  Court  could  not  give  judgment  for  the  plaintiff  under 
sUt  3  &  4  W.  4,  c.  42,  s.  24. 

The  Court  directed  that  judgment  should  be  entered  for  the  defendant  on  the  last  two 
issues,  and  for  the  plaintiff  on  the  first,  without  damages. 

Cask.  The  declaration  alleged,  that  whereas  the  plaintiff,  at,  &c.,  was  pos- 
sessed of  a  certain  water  grist  mill,  with  the  appartenances,  situate,  &c.,  and  bj 
"^reason  thereof  before  and  at,  &c.,  of  right  ought  to  have  had  and  enjoy-  ^m^ 
ed,  and  still  of  right  ought,  &o.,  the  benefit  and  advantage  of  the  water  ■- 
of  a  certain  stream  or  watercourse  in,  &c.,  which  during  all  those  times  of  right 
ought  to  have  run  and  flowed,  and  until  the  division  thereof  herein-after  men- 
tioned of  right  had  run  and  flown,  and  been  used  and  accustomed  to  run  and 
flow,  and  still  of  right  ought  to  run  and  flow,  unto  the  said  mill  of  the  said 
plaintiff,  to  supply,  &c. ;  yet  the  defendant  well  knowing,  &c.,  but  contriving, 
&c.,  whilst  the  said  plaintiff  was  so  possessed  of  his  said  mill,  with  the  appar- 
tenances, to  wit,  &c.,  in,  &c.,  and  higher  up  the  said  stream  or  wateroonm 
'  than  the  said  mill  of  the  said  plaintiff,  wrongfully  and  injuriously  diverted  and 
turned,  and  caused  to  be  diverted,  &c.,  divers  large  quantities  of  the  water  of 
the  said  stream  or  watercourse  from  and  out  of  the  usual,  accustomed,  and  pro> 
per  course  and  channel  thereof,  and  away  from  the  said  mill,  and  also  hindered, 
&c.,  and  prevented  a  large  part  of  the  water  of  the  said  stream  or  waterooorse 
from  running  or  flowing  m  or  along  its  usual,  accustomed,  and  proper  coozae 
and  channel  to  the  said  mill,  and  from  supplying  the  same  with  water  for  the 
necessary  working  thereof,  as  the  same  ought  to  have  done,  and  otherwise  would, 
&c.,  and  by  reason  thereof,  &c. 

First  plea.  Not  Guilty. 

Second  plea,  that  the  plaintiff,  at  the  said  times  when,  &o.,  ousht  not,  by 
reason  of  the  possession  of  the  said  mill  with  the  appurtenances,  dbc.  to  have 
had  and  enjoyed  the  benefit  and  advantage  of  the  water  so  diverted,  and  turned, 
and  caused  and  procured  to  be  diverted  and  turned  from  and  out  of  the  usual, 
&c.,  Mesoribing  the  diversion  as  in  the  declaration).     Similiter. 

^Tnird  plea,  a  justification ;  upon  which  the  plaintiff  tendered  an  r^^ 
issue;  and  the  defendants  joined.  *- 

Fourth  plea,  that  at  the  said  times  when,  &c.,  the  said  water,  so  as  in  the 
said  declaration  mentioned,  diverted  and  turned,  and  caused  and  procared  to  be 
diverted  and  turned  as  therein  mentioned,  and  hindered  and  prevented  fiom 
running  and  flowing  as  therein  mentioned,  ought  not  to  have  run  and  flowed 
unto  the  said  mill  as  therein  mentioned.     Similiter. 

On  the  trial  before  Alderson,  B.,  at  the  Berkshire  Summer  assises,  1834,  the 
justification  on  which  the  third  issue  turned,  was  not  supported.  With  respert 
to  the  three  other  issues,  the  act  of  diverting  the  water  was  admitted ;  but  the 
plaintiff  did  not  shew  that  the  mill  was  an  ancient  one,  or  that  the  water  had 
Deen  used  for  it  so  long  as  twenty  years,  it  having  in  fact  been  erected  aboot 
fourteen  years  before  the  act  complained  of.  Evidence  was  however  given,  on 
the  part  of  the  phiintiff,  to  shew  that  the  owners  of  the  land  had  always  been 
entitled  to  the  water.  The  defendants'  counsel  contended  that  the  plaintiff  had 
failed  to  make  out  the  case  on  the  record :  and  the  counsel  for  the  plaintif 
suggested  that  the  record  might  be  amended,  by  altering  the  claim  in  the  d^ 
claration.  His  lordship  declined  to  amend  the  record,  on  the  ground  that  the 
alteration  would  amount  to  an  alteration  of  the  issues.    He  then  dixeoted  the 
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jnry  to  find  the  &et8  speciallj,  according  to  the  evidence,  upon  qaestions  which 
he  pat  to  them,  in  order  that  the  finding  might  be  stated  on  the  record,  under 
3  &  4  W.  4,  0.  42,  s.  24.  The  jury  found  for  the  plaintiff  on  the  third  issue; 
*4551  '^^'  '"^  ^  ^^^  ^^^^^  ^^'^  issues,  they  found  as  follows : — "  And  the 
J  jnry  also  find  that  the  ^defendants  wrongfully  and  injuriously  diverted 
and  iomed,  and  caused  and  procured  to  be  diverted  and  turned,  divers  large 
quantities  of  the  water  of  the  stream  in  the  declaration  mentioned,  from  and  out 
of  the  usual,  accustomed,  and  proper  course  and  channel  thereof,  and  also  hin- 
dered and  prevented  a  large  part  of  the  said  stream  of  the  said  watercourse  from 
ranning  and  fiowing,  as  it  ought  to  have  done,  in  and  along  its  usual,  accus- 
tomed, and  proper  course  and  channel,  and  from  supplying  water  necessary  for 
the  proper  enjoyment  of  the  plaintiff's  premises,  as  they  existed  before  the 
plaintiff's  mill  was  erected,  and  thereby  injured  the  same,  and  they  assess  such 
damages  at  25/."  The  learned  Judge  then  directed  that  the  verdict  should  be 
entered  for  the  defendant,  on  the  first,  second,  and  fourth  issues. 

In  Michaelmas  term  last,(a)  Justice  moved  for  a  rule  to  shew  cause  why  the 
plaintiff  should  not  have  judgment  on  those  three  issues,  contending  that  the 
vaiianoe  was  immaterial;  that  the  opposite  party  could  not  have  been  misled 
or  prejudiced  in  the  conduct  of  their  cause ;  and  that  such  judgment  would  be 
^'  according  to  the  very  right  and  justice  of  the  case :"  and  he  cited  Hanbury  v. 
Ella,  1  A.  &  E.  61  (on  the  23d  section  of  stat.  3  &  4  W.  4,  c.  42),  and  Lamey 
r.  Bishop,  4  B.  &  Ad.  479  (on  stat.  9  G.  4,  c.  15).  The  Court  refused  the  rule 
as  prayed  for,  saying  that  the  variance  was  material,  and  that  the  defendant 
might  have  prepared  his  defence  to  meet  the  claim  made  in  respect  of  the  mill, 
and  not  of  the  land.  Justice  then  moved  for  a  rule  to  shew  cause  why  the 
plaintiff  should  not  have  judgment  on  the  first  issue,  contending  that  the 

^4561  *^^  ^^°^  ^^  ^^^      L  ^^^^^  P^^  ^^  ^^^®  ^J  ^^^^  P^^>  ^^^  ^^'  admitted 
^  by  the  defendants.    The  Court  granted  a  rule  to  shew  cause  why  judg- 
ment should  not  be  so  entered,  without  damages,  and,  in  the  present  term 
(Monday,  January  12th),(6) 

Tai/ourd,  Seijt.,  and  K.  V.  Richards,  shewed  cause.  The  fair  wav  to  try 
the  question  is,  to  suppose  this  first  the  only  issue  on  the  record.  If  the  wor£i 
**  wrongfully  and  injuriously"  had  been  left  out  of  the  declaration,  it  would 
hare  been  demurable.  Therefore  those  words  are  material;  and,  that  being 
BO,  the  general  issue  puts  the  wrong  and  injury  in  issue ;  and  these  are  dis- 
proved, since  the  only  wrong  and  injury  alleged  are  in  respect  of  the  possessiou 
of  the  mill,  which,  as  it  now  appears,  did  not  support  the  claim.  Suppose  the 
defendant  had  shown  that  lio  mill  had  ever  existed,  would  the  plaintiff  have 
been  entitled  to  judgment  on  this  issue  ?  [Patteson,  J.  On  this  issue,  I 
should  not  have  received  evidence  that  the  mill  did  not  exist.  The  plea  of  not 
guilty  admits  its  existence.]  In  Wyatt  v.  Harrison,  3  B.  &  Ad.  871,  the  Court 
considered  it  necessary  to  prove  a  legal  injuir,  as  well  as  the  fact  charged, 
though  the  words  ''  wrongfully  and  injuriously'^  do  not  appear  to  have  occurred 
as  here.  [Littlkdaus,  J.  "Wrongful!/'  means  << without  lawful  cause.'' 
Lord  DxNMAN,  C.  J.  It  is  a  challenge  to  the  defendant  to  show  lawful  cause. 
Patteson,  J.  Would  not  your  argument  go  the  length  of  dispensing  with 
special  placing,  under  the  new  rules?]  This  is  not  like  a  title  set  forth  in 
the  inducement,  which  would  be  admitted  on  this  plea :  the  allegation  contains 
*4671  ***®  ^^'y  ^'^^  ^^  ^^®  action.  The  rule,  Hil.  4  W.  4,  *Pleadings  in  par- 
-*  ticular  actions,  lY.  1,  5  B.  &  Ad.  ix.,  shews  only  that  the  plea  would 
not  be  a  denial  of  *<  facts  stated  in  the  inducement,"  which  words  explain  and 
limit  the  preceding,  "  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant."  [Patteson,  J.  lou  should  take 
all  together :  what  do  you  say  of  the  second  rule  (5  B.  &  Ad.  ix.)  as  to  actions 

(a)  Hot.  13.    Before  Lord  Denman,  C.  J.,  Taunton,  Patteson,  and  Williams,  Js. 
{b)  Before  Lord  Denman,  G.  J.,  Littledale  and  Patteson,  Js. 
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on  ^be  owe  7]  That  raiaoB  the  same  question,  whether  die  deolaniion  oooipbiiis 
of  any  injaxT  except  that  to  the  mill?  Thus,  the  general  issue  in  flkoder 
appeara,  by  the  first  rule  (5  B.  &  Ad.  ix.)  as  to  aotions  on  the  caa^,  to  denj  the 
speaking  of  the  words  ''malicionsly,  and  in  the  sense  impnted.'' 

Ourwoody  and  Oarringtony  oontra.  The  general  issue  now  pats  in  iasne  no- 
thing but  the  fact  of  the  diversion.  The  word  '^wrongfully  impwl^,  at  the 
most,  no  more  than  a  reference  to  the  inducement,  as  explunins  how  the  wroog 
arose,  and  is  not  traversed  by  any  plea  which  does  not  traverse  Uie  induoement: 
if  the  act  be  not  wrongfuL  that  should  be  pleaded.  The  seoond  rule  (5  B.  k 
Ad.  ix.)  as  to  actions  on  tn^  case  requires  that  matter  in  ccmfession  and  avoid- 
ance shall  be  spedally  pleaded.  Even  if  there  were  no  mill  at  all,  the  pbuntiff 
must  have  succeeded  on  this  issue. 

Feb  Curiam.  We  will  confer  with  all  the  Judges,  in  order  that  there  may 
be  an  uniformity  of  practice  on  this  point.  Our.  adv.  vWt 

On  this  day.  Lord  Bsnman,  C.  J.,  said : 

We  have  conferred  with  the  other  Judges,  and  we  *have  determined  r%kiA 
that  the  word  <<  wrongfully^'  does  not  put  the  title  in  issue.    The  judg-  ^ 
ment  will,  therefore,  ba  entered  for  the  plaintiff,  withoat  damages,  on  the  first 
issue.  Kul9  absolute. 


GAPPEB  and  Others  againU,  PANDO.     WedneMda^,  Jatmary  14. 

A  party  executed  a  warrant  of  attoraej  to  secnrQ  the  re-transfer,  upon  demand,  of  stock 
lent  to  him :  afterwards  he  became  insane,  and  continaed  so  to  this  time.  A  fonnil 
demand  of  the  re-trantfer  was  made  upon  him.  The  Court  refused  to  allow  judgment 
to  be  entered  up. 

In  pnrsaance  of  an  agreement  made  in  contemplation  of  the  marriage  of  tb« 
defendant  (which  afterwards  took  place),  certain  stock  had  been  vested  in  tb« 

K*  .iBtifiiB,  upon  trust  for  the  intended  wife  and  the  children  of  the  marriage. 
e  trustees,  acting  upon  a  power  jgiven  to  them  by  the  agreement,  lent  the 
Btoek  to  the  defendant,  with  the  wife's  consent,  taking  his  bond  and  warrant  of 
attorney  to  secure  a  re-transfer  on  demand.  Since  the  execution  of  the  wamnt, 
the  defendant  had  become  insane,  and  continued  so  to  this  time;  bat  a  formal 
demand  of  re-transfer  had  been  made  upon  him. 

Danaonj  now  moved  to  enter  up  judgment  on  the  warrant  of  attorney.  This 
application  is  made  on  behalf  of  the  wife  and  children.  It  is  true  that  the 
demand  has  not  been  substantially  made;  but  as  much  has  been  done  as  u 
possible.  The  party,  if  ha  were  himself  shewing  cause,  ooukL  not  insist  upon 
b»  own  incapacity.  The  defendant  has  casually  reoeived  the  money.  In  Bax« 
ter  V.  The  Barl  of  Portsmouth,  5  B.  &  0.  170,  it  was  held  that  insanity  wis 
no  defence  to  an  action  for  the  supply  of  goods  suited  to  the  defendant's  station. 

^Loid  Dknman,  G.  J.     We  cannot  grant  this  application.     The  de-  j^i rn 
mand  must  be  made  on  a  person  capable  of  understanding  it;  not  upon  >• 
one  whose  body  can  only  be  said  to  be  present.    This  demand  is  of  no  more 
effect  than  if  aiddressed  to  a  person  asleep.    The  afl&drs  of  the  lunatic  must  be 
put  into  the  ordinary  course. 

liimiBDALS  and  WiLLtAMs,  Js.,  concurred.  Bule  refused. 


PITT,  Administrator  of  PITT,  againsi  COOMBS.     Wednaday,  January  14. 

A  party  irregularly  arrested,  was  discharged,  on  paying  into  Court  the  sum  claimed,  tnd 
anoUMT  sqm  as  seourity  for  the  ezpenaee  of  the  arrest. 
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The  Oovrt,  on  notioB  uad«  a  ytf  ttid  *  half  after  the  an^vl,  orderod  the  inonejr  to  be 
repaid  to  him,  hia  apptiofttion  appearing  not  to  hare  been  nnneoeaaaril^  deli^ed. 

The  plaintiff^  liaTing  been  taken  in  exeoatioa  on  a  jadgment  for  oostSi  waa» 
by  order  of  Gomey,  B.^  of  Ist  July,  1833,  discharged  out  of  ooatody  on  pay* 
ing  into  eoart  Alh  15j»  (the  amonnt  of  the  tated  ooste  for  whioh  the  execution 
issued),  and  l&i.  for  ezeontion,  and  5^.  as  seourity  for  ooete  of  the  arreit.  In 
Michaelmaa  term  last  he  obtained  a  rule,  calling  on  the  defendant  to  shew  oanae 
why  the  money  so  paid  into  court  should  not  be  repaid  to  him,  on  the  ground 
that  the  arrest  had  been  irregular,  haying  been  made  when  the  plaintiff  was 
returning  from  court|  and  that  the  plaintiff,  therefore,  ought  not  to  haye  been 
compelled  to  pay  any  money  as  the  condition  of  his  d^boharge.  To  aooount  tor 
the  delay  in  making  this  application,  the  affidavits  in  supp<»rt  of  the  motion 
gave  a  detail  of  the  several  stops  taken  by  the  parties  at  different  stages  of  the 
cause  sobaeqnent  to  the  arrest;  which  stops  principally  consisted  in  endeavours 
made  by  the  plaintiff  to  get  rid  «f  the  taxation  of  oos(s>  and  the  judgment  on  which 
the  costs  were  incurred. 

*4601       *^^^  ^"^^  >^ow  heard  against  the  rule ;  and  the  plaintiff  in  person, 
J  in  support  of  it» 

Lord  DsNUAN,  C.  J.  This  is  an  application  by  the  plaintiff  to  have  money 
repaid  to  him,  which  he  paid  into  court  ss  a  consideration  for  obtaining  his  liberty* 
The  arrest,  we  think,  was  illegal  The  consequence  is  that  the  money  was  im- 
properly extorted.  In  sayine  so,  I  do  not  mean  to  suggest  that  the  proceeding 
was  oonupt :  but  the  money,  having  been  the  price  paid  to  recover  liberty  when 
improperly  taken  away,  must  be  restored.  It  is  true  that  an  application  of  this 
sort  should  be  made  within  a  reasonable  time ;  but,  looking  to  all  the  oiroum* 
stanoes,  I  think  tlutt  the  deUy  has  been  accounted  for.  ^His  lordship  then  re- 
capitulated the  stops  taken  since  the  arrest.)  That  bemg  so,  we  cannot  say 
that  the  plaintiff  was  entitled  to  his  discharge,  without  saying  also,  that  he  is  to 
have  his  money  back. 

LiTTLKDALS,  J.,  couourred. 

Williams,  J.  No  ground  has  been  shown  to  induce  us  to  consider  that  the 
arrest  was  not  improper :  I  agree  with  the  rest  of  the  court  that  it  was  so. 
Then  the  only  question  is,  whether  the  delay  is  &irly  explained.  Tracing  the 
proceedings  from  time  to  time,  it  appears  that  the  plaintiff  has  been  continually 
struggling  against  the  decision  as  to  the  costs;  and,  on  the  whole,  I  think  the 
delay  is  sufficiently  accountod  for. 

It  being  suggested  that  the  plaintiff's  affidavits  were  of  an  unnecess^  length, 

the  Court  referred  it  to  the  Master  to  estimato  the  amount  of  the  defendant's 

*4611  ^^^  ^occasioned  by  the  irrelevant  matter,  if  any,  in  the  affidavits  3  such 

J   amount,  if  any,  to  be  deducted  from  the  sum  claimed  by  the  plaintiff, 

and  to  be  paid  to  the  defendant,  and  the  residue  to  be  paid  to  the  plaintiff. 

Rule  absolute^  as  above. 


NOT  agatfut  BETNOLDS.     Wednesday^  January  14. 

(In  the  Matter  of  DRUCE.) 

On  an  application  to  set  aside  a  nontnit,  the  Oonrt  referred  a  question  of  fhct  to  the 
Master,  npon  which  it  was  to  depend  whether  the  nonsait  shoold  be  entered  or  not. 
At  the  hearing,  a  person  declined  to  make  affidavit,  bnt  offered  oral  testimony,  which 
the  Master  wonld  not  receive.  On  his  report  being  made,  the  Court  refused  to  send  it 
back  to  him  for  reconsideration,  on  the  ground  of  this  refusal,  though  the  person  was 
now  willing  to  make  affidavit,  and  the  applicant  swore  to  merits« 

This  wan  a  ease  referred  to  the  Master,  as  reported,  1  A.  &S.  p.  162.    The 
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Master  made  the  following  report : — "  It  appears  to  me  that  the  defendant  nerer 
agreed  to  bear  any  expense  of  the  fine,  and  that  he  has  not  received  any  part  of 
the  expenses  of  the  conveyance  by  setting  off  the  same  against  the  expense  of 
the  fine  :  the  nonsuit,  therefore,  ought  to  stand."  F.  Pollock  obtained  a  role 
in  Michaelmas  term  last,  calling  upon  the  defendant  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  reconsider  his  report^  and  why  John 
Druce  should  not  be  ordered  to  give  written  or  oral  evidence  between  the  partia 
before  the  Master,  as  the  Court  should  direct.  It  appeared  that  Mr.  Brooe, 
upon  the  hearing  before  the  Master,  had  declined  making  any  affidavit,  but  had 
offered  to  give  onil  testimony :  but  that  the  Master  said  that  he  was  not  at  lihertj, 
under  the  rule  of  Court  in  the  cause,  to  receive  evidence  except  upon  affidavit, 
and  had  no  power  to  compel  persons  to  dve  evidence  on  affidavit.  The  plain- 
tiff now  stated  facts  to  shew  that  the  evidence  would  have  been  material  in  his 
favour,  and  his  affidavit  alleged  merits.  *It  appeared  also  that  Mr.  ^^ 
Druce  was  now  vdlling  to  give  evidence,  either  orally  or  by  affidavit.       *- 

Urie,  and  ThomcM,  now  shewed  cause,  and  contended  that  the  Master  had  acted 
regularly ;  and  that  it  was  now  too  late  for  the  witness  to  offer  his  evidence  the 
affidavits  not  even  shevring  why  he  was  not  oidled  at  the  trial. 

Sir  F.  Pollock,  Attomey-Qeneral,  in  support  of  the  rule.  The  Master  was 
not  restricted  to  such  evidence  as  should  be  given  on  an  affidavit.  It  is  true, 
that  such  a  restriction  is  understood  to  prevail,  where  the  reference  merely  arises 
upon  an  ordinary  rule  of  court;  and,  even  there,  it  is  common  to  add  a  elanse 
enabling  the  Master  to  receive  further  evidence,  and  sometimes  to  receive  oral 
testimony.  But  this  is  in  the  nature  of  a  reference  of  a  cause,  and  there  can 
be  no  reason  for  its  being  heard  otherwise  than  as  references  of  causes  usually 
are  heard. 

Lord  Dbnman,  C.  J.  The  agreement  between  the  plaintiff  and  defendant 
was  obscurely  worded,  1  A.  &  E.  159,  160.  The  Court  thought  that  justice 
would  be  done  by  farther  inquiry,  and  the  question  was  sent  to  the  Master. 
The  Master  is  authorised  to  receive  evidence,  but  not  viv&  voce  without  a  spe- 
cial authority.  As  it  appears  to  me,  he  did  right  in  refusing  the  evidence  in 
question.  He  acted  accordinjj^  to  the  authority  which  the  Court  gave  him. 
Then  the  question  is,  whether,  Mr.  Druce  being  now  willing  to  make  affidavit, 
we  should  permit  it.  Before  doing  so,  the  Court  should  see  their  way  clearly. 
*One  would  be  sorry  to  shut  out  any  evidence,  if,  by  so  doing,  one  pre-  r^g« 
judiced  the  justice  of  the  case.  But  I  would  exclude  the  evidence  here,  '- 
from  a  strong  feeling  of  the  danger  which  would  arise  firom  allowing  such  a 
course  as  this  to  be  taken.  The  present  is  the  case  of  a  highly  respectable 
person  :  but,  if  it  were  allowed  generally  that  witnesses  should  first  refuse  their 
evidence,  and  then  be  let  in  to  give  it  on  their  own  request,  proceedings  would 
becopue  very  long,  and  there  would  be  much  hazard  incurred.  The  rule  most 
be  discharged. 

LiTTLEDALE,  J.  The  Master  has  acted  according  to  the  usual  course :  and 
there  is  nothins  to  distinguish  this  case  from  others  which  go  before  him. 

Williams,  J  .^  concurred.  Rule  discharged. 


The  KING  against  The  Reverend  SAMUEL  JAMES  GOODENOUGH' 
Clerk,  and  Two  Others,  Justices  of  the  County  of  CUMBERLAND.  Thwn' 
day,  January  15.  ^ 

The  BIX  days'  notice  of  applying  for  a  certiorari  to  remoTe  an  order  of  joaticeSi  must  be 

reckoned  exclusiyely  of  one  day,  and  inclusively  of  the  rest. 
And  this  is  the  general  mle  of  computation  in  matters  of  practicei  independently  of  the 

Rule  of  Court,  Hil.  2  W.  4,  riii. 
An  allowance  of  a  surreyor's  accounts  at  special  sessions  is  irregular  if  they  have  do( 
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first  been  carried  before  a  single  jnstice,  thoagh  the  Tostiy  did  not  desire  it,  and 
though  no  notice  was  taken  of  the  omission  on  the  accoants  being  discussed  at  the 
special  sessions. 

Crksswell,  in  the  last  term  (November  25th,)  obtained  a  mle,  calling  on 
the  above-mentioned  jn&tices  to  shew  cause  why  a  certiorari  should  not  issue  to 
remove  into  this  court  an  order  made  by  them  at  a  special  session,  allowing  the 
aeeonnts  of  the  surveyors  of  the  highways  within  Orton  Quarter,  in  the  parish 
itiAfiA'^  of  Orton,  in  Cumberland.  Notice  had  been  served  upon  '''the  justices 
-"  on  the  20th  of  November,  that  this  application  would  be  made  on  the 
25th. 

W.  JET  Watson,  now  shewed  cause,  and  stated,  as  a  preliminary  objection, 
that  the  notice  was  insufficient  under  stat.  13  6.  2,  c.  18,  s.  5,  which  enacts, 
that  no  certiorari  shall  be  allowed  to  remove  any  judgment,  order,  or  other  pro- 
ceedings by  or  before  justices,  unless  it  be  proved  that  the  party  suing  forth 
Uie  same  hath  ''given  six  days'  notice  thereof  in  writing."  A  six  days'  notice, 
before  moving  for  the  rule  nisi,  is  essential.  Rex  v.  The  Justices  of  Glamorgan- 
shire, 5  T.  R.  279,  and  the  days  ought  not  to  be  computed  inclusively  of  the 
first  and  last. 

CresgweUy  contri.  The  case  cited  does  not  shew  how  the  days  are  to  be 
reckoned.  The  day  of  serving  the  notice  ought  clearly  to  be  included,  accord- 
ing to  the  rule  that,  when  time  is  calculated  from  an  act  done,  the  day  of  doing 
sach  act  is  to  be  reddened  inclusively,  Castle  v,  Burditt,  3  T.  R.  623 ;  at  least 
where  the  party  against  whom  the  time  runs  is  privy  to  the  act,  Lester  v.  Oar- 
land,  15  Ves.  248;  Pellew  v.  The  Hundred  of  Wonford,  9  B.  &  C.  134,  144; 
Haidy  v.  Ryle,  9  B.  &  C.  603.  (See  also  Godson  v.  Sanctuary,  4  B.  &  Ad. 
255.)  The  justices  here  were  of  course  privy  to  the  serving  of  notice  upon 
them.  And,  as  to  the  last  day,  it  was  not  the  universal  practice  in  cases  of  this 
kind,  before  the  late  rules,  Hil.  2  W.  4,  viii.  (3  B.  &  Ad.  393,)  to  reckon  the 
first  and  last  days  one  exclusively,  and  the  other  inclusively.  In  the  case  of 
^4651  ^^^^°^  against  the  ^hundred,  under  stat.  9  G.  1,  c.  22,  s.  8,  it  appears 
-'  from  Norris  v.  The  Hundred  of  Gnwtry,  Hob.  139,  (5th  ed.,)  as  com- 
mented upon  in  2  Wms.  Saunders,  378,  a.,  note  (12)  to  Pinkney  v.  Inhabitants  de 
Botel,  that  the  two  days  allowed  for  the  injured  party  to  give  notice  were  to  be 
reckoned  both  inclusively,  and  the  four  days  for  his  giving  in  his  examination, 
inclusively  of  the  first  and  last.  And  there  were  instances  in  the  ordinary 
practice  of  the  courts,  in  which  a  similar  regulation  prevailed.  By  the  late 
rule,  in  all  cases  where  it  is  not  otherwise  prescribed  by  the  rules  or  practice  of 
the  courts,  the  days  are  to  be  reckoned  exclusively  of  the  first,  and  inclusively 
of  the  last.  The  last,  therefore,  may  be  included  here  according  to  that  rule ; 
and  the  practice,  as  settled  by  Castle  v,  Burditt,  3  T.  R.  623,  and  the  other 
eases  cited,  prescribes  that  the  first  should  be  included  also.  And  this  reckon- 
ing does,  in  fact,  allow  the  justices  sufficient  time  to  be  prepared  for  such  an 
application. 

Lord  Demman,  C.  J.  It  was  lately  decided,  in  Rex  v.  The  Justices  of  the 
West  Riding,  4  B.  &  Ad.  685 ;  1  Nev.  &  M.  426,  upon  the  construction  of  the 
words  ''  ten  days'  notice,"  in  si.  55  G.  3,  c.  68,  s.  3,  with  reference  to  the  prac- 
tice at  quarter  sessions,  that  one  day  ^was  to  be  reckoned  inclusively  and  the 
other  exclusively,  according  to  the  practice  of  the  superior  courts.  The  officers 
of  this  court  said  then  -that  such  was  the  constant  rule,  where  there  was  no 
express  regulation  to  the  contrary.  And  that  rule  applies  to  the  present  case. 
i^a^-t  ^LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  practice  of  the 
-I   Crown  Office  is  as  my  lord  has  stated. 

Williams,  J.  I  was  not  present  at  the  decision  just  referred  to ;  but  where 
there  is  no  rule  of  court,  or  other  express  direction  to  the  contrary,  the  ordinary 
practice  is  to  reckon  the  number  of  days  exclusively  of  one  and  inclusively  of 
another.  Rule  discharged. 
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The  motion  was  renewed,  npon  a  regular  notice,  in  the  next  term,  and  caoee 
was  shewn  in  Michaelmas  term  following  TNov.  9th).  The  objection  to  the 
order  was,  that  the  accounts  had  not  been  taken  before  a  single  justice,  pursu- 
ant to  Stat.  13  O.  3,  c.  78,  s.  48,  before  thev  were  passed  at  the  special  eessioiia. 
Sir  F.  FoUock,  in  shewing  cause  against  the  rule,  endeavoured  to  distingnisli 
the  case  from  Bex  t;.  The  Justices  of  Somersetshire,  5  B.  &  C.  816,  oa  the 
ground  that  the  vestry  had  not,  as  in  that  case,  directed  the  aooounte  to  be 
taken  to  a  single  justice,  but  had  approved  of  them,  and  that  their  propriety 
had  been  discussed  before  the  sessions  without  either  party  objecting  to  then 
not  having  been  submitted  to  a  single  justice.  But  the  Court  (Lord  DENMAJf, 
C.  J.,  Pattsson,  Williams,  and  CoLxaiDas,  Js.)  held  that  the  Bpeaal  aes* 
sions  had  no  jurisdiction,  and  made  the  rule  ab8olate.(a) 


*In  the  Matter  of  BUNTINO  and  Others,  Trustees  and  ExecutcHs  ^^^ 
ofFERNE.    nurwtoy,  Jan.  16.  ^^^^ 

By  a  deed  of  settlement,  estates  were  coDTeyed  to  trustees  to  the  use  of  A.  for  his  life, 
remainder  to  such  uses  as  he  should  direct  by  his  will,  the  deed  giving  the  usual  powen 
for  appoining  new  trustees  in  case  of  death,  Ac,  A.  devised  all  the  real  estates  of  which 
he  had  power  to  dispose,  and  all  his  personaltj,  to  trustees  (whom  he  also  made  his 
executors)  to  sell,  and  invest  the  produce,  and  paj  the  intesest  to  his  widow  during  her 
life,  and  afterwards  to  stand  possessed  of  the  funds  in  trust  for  B.  and  C,  share  and 
share  alike.  A.  died  leaving  his  widow  surviving.  Two  of  the  executors  proved  th* 
will.  The  last  surviving  trustee  under  the  settlement  died,  leaving  a  son,  to  whom,  as 
his  heir  at  law,  the  legal  estate  in  the  settled  property  descended,  but  who  never  waj 
appointed  a  trustee.  Before  and  after  the  testator's  death,  an  attorney  was  emplojed 
in  business  relating  to  the  settled  and  devised  estates,  for  which  a  sum  of  monej  was 
due  to  him ;  and  he  held  the  tiUe-deeda. 

After  the  testator's  death,  the  son  of  the  trustee  under  the  settlement  and  one  of  the  exe- 
cutors joined  in  an  application  to  the  Court  that  the  attorney  might  account  for  all  sums 
received  by  him  in  respect  of  the  estates,  and  deliver  up  the  deeds  to  the  trustees  for 
the  said  estates,  on  payment  to  him  of  any  thing  that  might  appear  to  be  due  from  them. 
The  other  executor,  and  all  the  parties  beneficially  interested,  objected  to  the  applica- 
tion. The  Court  refused  to  interpose,  the  rights  of  the  parties  not  being  clear,  aad  one 
executor  not  concurring  in  the  motion. 

A  RULE  was  obtained  last  term^  calling  upon  Wotton  Byrohinshaw  Thomas, 
an  attorney  of  this  court,  to  shew  cause  why  he  should  not  account  for  all  sans 
of  money  received  by  him  on  account  of  the  estate  and  matters  after  mentioned, 
and  why  such  account  should  not  be  referred  to  the  Master  to  ascertain  if  any 
thing  were  due  from  the  trustees  of  the  said  estate  in  respect  thereof,  and  whj, 
upon  payment  thereof,  if  any  thing  should  appear  due,  he  should  not  deliver  up 
to  the  said  trustees  all  deeds  and  papers  in  his  possession. 

The  rule  was  obtained  upon  an  affidavit,  stating,  that  by  an  indenture  of 
December  31, 1800,  certain  freehold  and  copyhold  estates  of  William  Feme 
and  Anne  his  wife,  became  vested  in  Obadiah  Bunting  and  another,  (whom  0. 
B.  survived,^  upon  certain  trusts  for  the  ^benefit  of  the  said  William  and  Anoe 
Feme,  and  that  Thomas  acted  as  attorney  to  the  trustees,  as  such,  till  the  death 
of  Obadiah  Bunting.  That  upon  that  event  (the  date  of  which  did  not  appear) 
John  Bunting,  who  made  the  present  application,  as  the  eldest  son  and  heir  at 
law  of  0.  B.,  took  upon  himself  and  acted  in  the  "^performance  of  the  r^ugg 
remaining  trusts,  and  employed  Thomas  in  the  business  of  the  said  '■ 

(a)  See  the  cases  collected  in  the  argument  in  Rex  v.  Fowler,  1  A.  A  E.838 ;  alsoHe»- 
debourck  v.  Langton,  10  B.  &  0.  546. 

By  Stat.  5  ft  6  W.  4,  c.  50,  s.  44,  the  accounts  of  surveyon,  to  be  appointed  under  thil 
act,  are,  after  being  produced  in  vestry,  to  be  laid  before  the  special  sessions  wlthoottbt 
intervention  of  a  single  justice. 
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Irast,  as  Ids  ttteniej.  That  Hiomafly  in  so  aothiff,  noeived  moneyB  ariBing 
from  tiie  ttVLBt  estste  for  the  siid  J.  Bontiiig,  end  for  his  use:  that  by  reason 
of  hla  having  so  acted,  he  had  in  hit  nossession  the  above-mentioned  indentnrsy 
and  other  title-deeds  and  irritingB  relating  to  tibe  esUnte;  and  that,  althongh 
often  requested  by  J.  Bunting  to  deliver  to  him  his  bill  for  the  business  done, 
to  aeeomii  with  him  for  the  moneys,  and  to  give  np  the  deeds  he  had  refused 
so  to  do.  Buntinff  was  joined  in  his  a£Gidavit  by  one  Oeorge  Stevenson,  who 
stated  that  he  and  two  odber  pereons,  named  Smith  and  Armstrong,  were  the 
executors  of,  and  trustees  imder  ^  wiU  of  the  said  William  Feme,  who  died 
in  1838,  and  -dist  smce  that  time  he,  Stevenson,  with  his  eo-ezeontors,  had 
requested  Thomas  to  deliver  te  them  his  bill,  account  with  them  for  all  moneys 
received  out  of  the  estate  of  Feme  and  his  wifo,  and  give  up  to  them  the  above 
indenture,  and  all  deeds,  fto.,  relating  to  the  veal  and  personal  estate  of  the  tes- 
tator, bat  dttt  he  had  refused  so  to  £;  by  reason  whereof  Bunting,  and  Steven- 
son, and  his  oo-exeoutors,  and  co-trustees,  were  unable  to  prooeed  in  the  ezecu«> 
lion  of  their  Tespeetrre  trusts  and  executorship. 

The  affidavits  in  ansswer  were  to  Ae  following  effeot:— Mairjr  Frith,  daughter 
of  William  Feme,  stated,  that  by  the  indenture  of  1800,  the  estetes  therein 
mentioiied  were  settled  to  the  use  of  WiHiana  Feme  and  Anne,  his  wife,  for 
their  respective  lives,  with  remainder  to  such  uses  as  the  survivor  of  them 
should  by  will  direet;  and,  in  defoult  of  such  devise,  to  the  use  of  tiie  right 
mAGff\  ^''^^  ^  Anne  for  ever:  that  the  settlement  contained  the  usual  power  to 
-'  choose  new  trastees  in  case  of  death  or  refosal  *to  act:  that  William 
survived  Anne,  and,  after  her  death,  devised  all  the  real  estates  of  which  he 
had  power  to  dispose,  and  aU  his  personal  estate,  to  Smith,  Armstrong,  and 
Stevenson,  his  trustees  named  in  the  will  and  a  codicil  thereto,  to  sell  all  his 
said  real  and  personal  estates,  and  invest  the  produce  (after  making  certain 
payments)  as  by  the  said  will  was  directed,  and  to  pay  the  interest  to  the  depo- 
nent, Maay  Frith,  for  her  life,  and  at  her  death  to  stand  possessed  of  the  trust 
funds  in  trust  for  her  chUd  or  ohildren,  ftc,  but  if  there  should  be  no  child  of 
Mary  Frith,  then  in  trust  for  the  testator's  three  nephews  and  two  nieces 
eoually,  shase  and  share  alike.  Mary  Frith  had  only  one  child,  which  died. 
Tne  affidavit  then  went  on  to  state,  that  the  testator  at  his  decease  owed  210^. 
to  Thomas  for  business  do«e  and  moneys  advanced :  that  the  deponent  and  her 
five  cousins,  who  were  beneficiallv  interested  in  the  residue  of  the  trust  funds, 
were  satisfied  of  the  justice  of  his  cladm,  and  were  desirous  that  he  should  be 
released  from  all  daims  against  him  on  the  part  of  John  Bunting  as  heir  at  law 
of  the  surviving  trostee  under  the  settlement,  and  wished  to  avoid  putting 
either  Thonms  or  the  testator's  estates  to  the  expense  of  liti^ting  Thomas's 
aoeounts;  and  that  they  were  willing  to  give  a  release  to  Bunting  in  respect  of 
any  elaiins  whioh  he  might  have  upon  Thomas  on  the  trast  account,  and  to 
release  him  from  sll  oonsecpences  of  not  proceeding  against  Thomas  for  the 
aeeounts  and  papers  (suppomg  him  to  have  power  so  to  prooeed);  and  also  to 


Indemnify  the  executors  for  paying  Thomas  ttie  210^.  and  his  subsequent  bill; 
and  that  Stevenson  and  Smith,  the  only  two  ezeoutors  who  proved  Ihe  will,  had 
^Ajfft  agreed  to  aceept  a  bond  of  indemnity  and  to  pay  the  210^  and  subse* 
•^  quent  bill,  but  ''Stevenson  retracted.  Smith,  the  executor,  confirmed 
the  above  statensent  as  to  the  wishes  and  intentions  of  the  parties  beneficialljr 
interested,  adding  that  he  had  received  notice  from  them  not  to  enter  into  liti- 
gation with  Thomas  upon  the  matters  in  question,  and  declaring  that  he  himself 
Sad  desired  Thomas  to  retun  the  papers  till  his  demands  should  be  satisfied, 
and  until  the  documents  should  be  wanted  by  the  deponent  Smith  for  the  per- 
formance of  the  trusts  in  relation  to  which  he,  SmiUi,  had  ^oinUv  with  Steven* 
eon)  em^oyed  Thomas,  and  intended  still  to  employ  him.  Mr.  Thomas  himself 
made  an  affida^t,  detailing  the  oiroumstances  under  which  his  demand  of  210/. 
accrued,  stating  also  that  the  period  over  whieh  the  accounts  in  question  ezten* 
ded  was  thirty-five  yeais^  that  he  had  acted  as  the  testator's  attorney  down  to 
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the  time  of  his  death,  and  sinoe  that  time,  had  oontinaed  to  act  for  the  execa- 
tors  in  advertising  the  eetates,  making  abstracts  of  title,  &c.;  that  Banting  was 
not  a  trustee,  not  having  been  appointed  pursuant  to  the  provision  in  the  settle- 
ment for  choosinff  new  trustees;  and  that  the  legal  estate  which  he  at  present 
had  was  held  by  him  merely  in  trust  for  the  executors,  to  the  usee  of  the  will 
There  was  also  an  affidavit  attributing  this  application  to  vindictive  feelings  in 
Stevenson. 

Balguy,  and  BtUy  now  shewed  cause,  and  contended,  as  to  Bunting,  that  this 
was  the  application  of  a  person  having  a  mere  naked  trust,  and  therefore  not 
entitled  to  claim  what  was  demanded  by  this  rule;  and,  as  to  Stevenson,  that 
he  at  all  events  could  not  make  the  demand  againftt  the  wish  of  his  co-execator 
and  the  parties  beneficially  interested. 

*Kdiy,  contrd.  This  is  the  common  application  of  a  client  agunst  pc^yi 
his  attorney.  Bunting,  who  was,  in  fiact,  heir  at  law  of  the  late  trustee,  ^ 
has,  whether  correctly  or  not,  taken  upon  him  the  execution  of  the  trusts,  be- 
lieving at  least  that  he  was  called  upon  to  execute  them ;  and  in  that  business 
he  has  employed  Thomas  as  his  attorney.  Under  such  circumstances,  he  is  en- 
titled to  call  upon  the  attorney  to  deliver  his  bill,  account  for  moneys,  and  hand 
over  papers ;  and  the  attorney  cannot  answer  that  his  client  was  not  a  lawful 
trustee.  Bunting  is  desirous,  and  has  a  right,  to  be  clearly  indemnified  He  is 
liable,  among  other  thinffs,  for  the  amount  of  the  attorney's  bill.  It  may  be 
that  ike  parties  beneficifuly  interested  are  desirous  that  the  attorney  should  con- 
tinue to  act ;  but  Bunting  is  not  the  less  entitled  to  call  upon  him  for  his  bill 
and  for  an  account,  andbas  a  right  to  the  interposition  of  the  Court  for  this 
purpose,  as  between  himself  and  the  attorney.  The  parties  interested  have 
tendered  an  indemnity  to  Stevenson,  but  not  to  Bunting.  At  least  he  ought  to 
be  indemnified,  to  the  satisfaction  of  the  Master,  against  any  proceeding  that 
might  hereafter  be  taken  against  him  as  a  trustee.  With  respect  to  the  execo- 
tors,  it  is  true  this  application  is  made  in  the  name  of  Stevenson  only ;  bat 
both  he  and  Smith  have  acted,  and  the  affidavits  shew  that  both  have  requested 
Thomas  to  deliver  his  bill,  to  account,  and  to  give  up  the  deeds,  and  that  tbej 
cannot  execute  their  trusts  unless  this  be  done.  The  application,  therefore, 
must  be  considered  as  really  made  on  behalf  of  both  executors.  Stevenson 
would,  however,  be  satisfied  with  an  indemnity  from  the  parties  against  the 
consequences  of  anything  that  might  be  alleged  against  him  hereafter  as  a  breach 
of  duty :  but  it  is  not  *clear  that  the  persons,  who  now  offer  to  dispense  r^^^2 
with  an  account  from  Thomas  are  in  reality  all  the  parties  beneficially  '- 
interested. 

Lord  Denman,  C.  J.  I  think  this  is  not  a  matter  in  which  the  Court  ought 
to  interpose.  Where  the  case  is  clearly  one  between  attorney  and  client,  in  which 
the  attorney  withholds  deeds  and  will  not  render  his  account,  we  may  properlj 
give  our  assistance ;  but  where  the  interests  of  several  parties  are  involvwi,  as 
they  are  here,  we  cannot  enter  into  those  different  interests  in  the  manner 
which  would  be  necessary  for  granting  the  inference  required. 

LiTTLEDALE,  J.  This  is  not  one  of  the  cases  in  which  the  court  will  com- 
pel an  attorney  to  account,  and  to  deliver  up  papers,  by  reason  of  his  profefr* 
sional  employment,  according  to  the  rule  laid  down  In  the  matter  of  AiUcen,  4 
B.  &  Aid.  49.  The  party  making  this  application  is  a  mere  nominal  trustee; 
and  it  is  doubtful  whether  any  money  that  might  be  paid  over  would  be  paj- 
able  to  him  or  to  the  executors.  The  Court  will  at  all  events  not  interfere  to 
compel  payment  of  money  to  a  party  who  is  not  clearly  entitled  to  have  it  It  >> 
said  that  one  the  executors  is  a  party  to  this  application ;  but  there  is  another 
executor  who  does  not  concur  in  it.  •  It  has  been  suggested  that,  if  this  rule  be 
not  granted.  Bunting,  as  a  trustee,  ou^ht  to  be  indemnified ;  but  we  are  not  a 
court  of  equity,  to  direct  such  indemnities  to  be  given.  The  whole  matter  is  a  com- 
plicated one,  and  from  the  number  and  description  of  interests  involved,  r*!'^ 
ought  to  be  *heMd  in  equity,  and  not  here.  The  rule  must  be  discharged.  ^ 
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WiTtTiTAMB,  J.  I  am  of  the  same  opinion.  There  is  clearly  no  employmeni 
of  the  attorney  by  Bunting,  otherwise  than  in  the  concerns  of  this  family;  and, 
sapposing  the  case  were  in  itself  such  a  plain  and  straight-forward  one  as  would 
jnsdfy  our  interference^  this  application  wants  the  concurrence  of  the  proper 
parties.  Bule  discharged. 


CLANCY  againsi  PI060TT.     Friday,  January  16. 

Dcelantion  stated,  that  A.  undertook  to  paj  B.  a  sam  doe  to  him  fh)m  C,  if  B* 
would  gire  up  a  lien  which  he  had  upon  G.'s  goods ;  that  B.  gave  up  the  lien,  bat 
A.  did  not  pay.  Plea,  that  the  supposed  promise  was  a  special  promise  to  answer  for 
the  debt  of  another  person ;  that  no  agreement  relating  thereto,  nor  any  memorandum 
or  note  thereof,  stating  the  consideration,  was  in  writing  and  signed  by  defendant  or 
anj  person  authorised  bj  him,  pursuant  to  the  statute ;  and  that  the  said  supposed  pro- 
mise was  contained  in  a  memorandum  in  writing  signed  by  defendant,  which  was  as 
follows : — "  I  agree  to  see  you  paid  within  three  monSis  the  amount  of  602.,  due  to  70a 
on  account  of  G."  Plaintiff  demurred  specially,  on  the  grounds  that  the  delaration 
stated  a  sufficient  consideration  for  the  promise,  but  the  memorandum  in  the  plea  stated 
none ;  and  that  the  plea,  instead  of  denying  the  promise  in  the  declaration,  stated  facts 
to  raise  a  conclusion  as  to  its  not  having  been  made  ;  and  that  it  did  not  confess  and 
aToid,  nor  traverse ;  and  that  it  was  not  necessary  that  the  promise  in  the  declaration 
should  be  written,  ^c. 

Held,  that  the  written  agreement  did  not  satisfy  the  statute  of  frauds ;  that  the  plaintiff, 
by  his  demurrer,  admitted  that  agreement  to  be  the  contract  between  him  and  the  de- 
fendant ;  and  that  he  having  so  admitted,  and  the  case  being  one  in  which,  by  statute, 
the  whole  contract  ought  to  be  set  out  in  writing,  the  plaintiff  could  not  assume  that 
there  were  other  terms,  not  embodied  in  the  memorandam,  which  might  have  been 
proved  at  nisi  prius. 

Ajbstiiipsit.  The  declaration  stated  that  one  Geor^  Moore  was  indebted  to 
ihe  plaintiff  in  the  sum  of  50/.;  that  the  plaintiff  had  in  his  possession  goods  of 
6.  M.  of  the  value  of  20/.,  as  a  pledge,  and  having  a  lien  thereon  for  the  said 
debt ;  and  thereupon,  to  wit  on,  &c.,  in  consideration  that  plaintiff  at  defend- 
anf  0  request  would  give  up  the  possession  of  the  said  goods  and  abandon  his 
^4741  ^^^^'  defendant  undertook  and  promised  plaintiff  to  see  *him  paid  the 
J  said  sum  of  50/.  within  three  months  from  that  time :  averment,  that 
plaintiff,  confiding,  &c.,  save  up  possession  of  the  goods  and  abandoned  his  said 
uen,  whereof  defendant  had  notice  :  breach,  that,  although  three  months  have 
elapsed,  and  although  G.  M.  hath  not  paid  the  said  50/.  to  plaintiff,  defend- 
ant hath  not  paid  or  seen  plaintiff  paid  the  said  50/.,  and  the  same  is  still  un- 
paid, ftc 

Pleas.  1.  Non-assumpsit.  2.  <<  That  the  supposed  promise  and  undertaking 
waa  a  spedal  promise  to  answer  for  the  debt  and  default  of  another  person,  to 
wit,  the  said  G.  M. :  and  that  no  agreement  in  respect  of  or  relating  to  the  said 
aappoeed  promise  or  cause  of  action,  or  any  memorandum  or  note  thereof, 
wherein  the  consideration  for  the  said  special  promise  was  stated  or  shewn,  was  in 
writing  and  signed  by  the  said  defendant,  or  by  any  other  person  by  him  there- 
unto lawfully  authorued,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  the  said  defendant  further  saith,  that  the  said  supposed  un- 
dertaking and  promise  was  and  is  contained  in  a  certain  memorandum  in  writing 
signed  by  the  defendant,  and  which  was  and  is  as  follows,  (see  Wakeman  v, 
Sutton,  ante,  p.  78) :  (that  is  to  say,)  <  March  6th,  1832.  Mr.  Clancy,  I  here- 
by agree  to  see  you  pud,  within  three  months  from  the  date  hereof,  the  amount 
of  50/.  due  to  yon  on  account  of  Mr.  George  Moore,  junior^  Sheffield,  J.  W. 
Pifi^tt' "     Verification. 

Replication  to  the  first  plea.  Similiter.  To  the  second,  demurrer,  assigning 
fer  causes  that  the  plea  is  argumentative,  "and  not  sufficiently  direct  or  positive, 
inasmuch  as  a  sufficient  consideration  for  the  said  promise  and  undertaking  is 
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stated  and  set  fbrth  in  the  ^declaration,  but  no  oongideration  or  promiie  ^^^5 
whatever  is  stated  in  the  said  memorandnm  in  the  said  second  plea  men-  ^ 
tioned:  and  the  plea,  instead  of  such  a  statement,  should  hate  denied  pontively 
the  making  of  the  said  promise  and  undertaking,  instead  of  pleading  fiujto  from 
which  the  conclusion  as  to  his  having,  or  not  having,  made  such  promise  sad 
undertaking  may  be  drawn :"  also,  that  the  plea  neither  confesses  and  avoidB, 
nor  traverses,  &o. :  and  that  there  is  no  occasion  that  such  a  promise  as  that  in 
the  declaration  mentioned  should  be  in  writing  and  signed,  &c.  according  to  the 
statute  or  otherwise;  and  it  is  not  a  promise  or  undertaking  to  answer  for  the 
debt  and  default  of  another  person;  and  for  that  the  said  plea  is,  in  other  re- 
spects, &c.    Joinder  in  demurrer. 

AtuHn,  in  support  of  the  d«nurrer.  It  is  a  well  known  distinction,  thtt 
where  a  promise  of  the  kind  now  in  question  is  merely  eoUateal  to,  and  in 
affirmance  of,  the  undertaking  of  the  party  ori^nally  liable,  it  is  within  the 
Statute  of  Frauds,  29  Car.  2,  c.  8^  s.  4;  but  not  so  where  the  promise  is  upon 
a  new  and  distinct  consideration.  The  cases  on  thia  subject  are  coUeoted  in 
note  <5)  to  1  Evans's  Statutes,  p.  212,  8d  ed.  In  Buckmvr  v.  Damall,  2  Ld. 
Raym.  1085,  Rothery  t;.  Cunry,  Bull.  N.  P.  281,  Jones  v.  Cooper,  1  Cowp.  227, 
Matson  v.  Wharam,  2  T.  R.  80.  and  other  similar  eases,  there  was  a  mere  naked 
promise  by  a  person  whom  the  law  did  not  oblige  to  answer  for  the  debt  But 
here  a  new  consideration  has  arisen  between  the  plaintiff  and  defendant.  The 
promise  is  not  to  pay  the  original  debt,  "^nor  does  that  debt  form  any  ^^yg 
part  of  the  consideration;  although  50^.  are  mentioned,  that  is  merely  ^ 
the  description  of  what  the  defendant  undertakes,  by  the  new  contract,  to  pt j. 
The  plaintiff  having  a  lien  on  goods,  the  defendant  engaaes,  if  he  will  abandon 
it,  to  pay  him  50/.  The  distinction  now  taken  was  established  in  Williams  v. 
Leper,  8  Burr.  1886,  (S.  C.  2  Wils.  308,)  and  acted  upon  in  Bampton  v,  Pki- 
lin,  4  Bing.  264,  and  Edwards  v.  Kelly,  6  M.  &  S.  204.  Houlditch  v.  Milne, 
3  Esp.  86,  is  a  ease  closely  resembling  the  present.  [Williams,  J.  That  case 
has  been  commented  on  with  some  frwdom  in  1  Wms.  Saond.  211,  c.  (a)]  The 
comment  is  made  on  grounds  not  applicable  here.  Castling  v.  Aubort,  2  Bast, 
825,  is  a  similar  case  in  principle.  Barrell  v.  Truasell,  4  Taunt  117,  and 
Thomas  v.  Williams,  10  B.  &  C.  664,  the  Utter  case  particularly,  iUuatrate  the 
present  distinction.  Then,  if  the  promise  stated  in  the  declaration  be  not  within 
the  statute,  the  demurrer  is  supported,  no  answer  being  given  by  the  plea. 

Blackbumej  oontri.  The  real  question  is,  whether  the  plea  furnishes  aa 
answer  to  the  declaration.  If  the  matter  contained  in  the  plea  is  an  answer,  it 
was  necessary,  by  the  new  rules  of  pleading,  that  that  answer  should  be  set 
out;  it  could  not  be  taken  advantage  of  under  the  genenl  issue.  Formerly,  it 
would  have  been  sufficient  to  plead  the  seneral  issue,  and  to  produce  in  evi- 
dence the  agreement  now  relied  upon,  whion  would  have  shewn  that  the  contnct 
was  within  the  statute,  and  *wouId  have  defeated  the  action.  But  by  r^^^m 
the  Rules,  Hil.  4  W.  4,  tit.  Pleadings  in  particular  Actions,  I.  Assump-  ^ 
sit,  s.  8,  5  B.  &  Ad.  viii. :  <<In  every  species  of  assumpsit,  all  matters  in  eoo- 
fession  and  avoidance,  including  not  only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  either  void  or  voidable  in  point  of  law,"-^ 
'<  shall  be  specially  pleaded.  Bz.  gr.:  infimcy— coverture*— release^—payiDeDi 
— ^performance^— illegality  of  consideration,  either  by  statute  or  common  law," 
Ac.,  '<  must  be  pleaded."  The  question,  therefore,  comes  to  this,  whether  the 
plea  gives  a  sufficient  answer;  not  whether  the  declaration,  if  unanswered,  w<mU 
be  good;  and,  that  being  so,  the  cases  which  have  been  cited  have  no  applies* 
tion,  Now  Uie  plea  says,  that  the  promise  and  undertaking  in  the  first  count 
mentioned  was  a  special  promise  to  answer  for  the  debt  of  another  person;  and 
that  the  said  supposed  undertaking  and  promise  in  the  said  first  count  dmd* 

(a)  Note  (i)  to  Forth  9.  Stanton ;  6th  ed.    And  see  the  same  noU,  generally,  ae  to  tkt 
queation  above  diacnaseiL 
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tioned  was  eonfeained  in  a  writtan  meznonuadainy  which  is  then  set  o«t  The 
effect  of  the  plea  ia^  that  the  pfomise  dechired  upon  ia  that  ao  aet  out  The 
demurrer  admita  that  fact^  it  therefore  stands  aa  if  proved  upon  trial  of  the 
caoae;  and  if  the  written  agreement  had  heen  ao  proved,  the  of^site  party 
could  not  have  given  evidence  to  shew  that  the  real  contract  between  the  parties 
was  a  difiereat  one.  Thia  appears  from  Saunders  v.  WaJkefield,  4  B.  &  Aid. 
595.  [Lord  Dsnman,  C.  J.  The  mode  of  pleading  introdnced  by  the  new 
rules  does  not  make  any  difference  aa  to  the  effect  of  what  is  put  upon  the 
record.  But  the  question  is,  seeing  upon  the  record  the  natter  now  placed 
^^^■t  tl&ere,  whether  there  was  or  was  not  a  valid  agreement.  It  *ia  admitted 
J  by  the  demurrer  that  the  memorandum  aet  oat  was  the  agreement  between 
the  parties*]    Then  the  plea  is  a  complete  answer  to  the  action. 

AmtiUf  in  reply.    It  seems  admitted  on  the  part  of  the  defendant,  that  the 
promiae  declared  upon  was  a  new  and  distinct  undertaking  by  him ;  but  it  is 
now  contended  that  a  different  agreement  appears  by  the  plea,  and  is  admitted 
bj  the  demurrer.    The  demurrer,  however,  onl  v  admita  that  there  was  an  agree- 
ment to  the  extent  stated  by  the  plea.    The  plea  does  not  say  that  there  was 
uo  further  agreement  or  memorandum  than  that  set  forth.     [Littledalx,  J. 
Itsaya  that  the  promise  in  the  first  count  mentioned  was  contained  in  a  certain 
memoranduni  in  writing,  which  ia  as  foUowa,  &c.    What  have  we  to  do  with 
aoy  other  T\    The  case,  at  any  rate,  stands  only  as  if  the  agreement  had  been 
produced  at  nisi  prius.    Undoubtedly,  if  it  had  been  ao  produced,  evidence 
could  not  have  been  ^ven  to  contradict  it.    But  proof  might  have  been  offered 
of  considerations  not  mconsistent  with  the  writing.    In  Saunders  v.  Wakefield, 
4  B.  &  Aid.  595,  the  plea  shewed  that  there  waa  a  special  promise  to  pay  the 
debt  of  a  third  person,  and  that  there  was  no  signed  agreement  statiuff  the  con-> 
aideradou  in  writing.    There  the  plaintiff,  in  hia  repli^tion,  set  out  the  written 
memorandum,  and  did  not  negative  ita  being  within  the  statute  of  frauda.   Here 
the  defendant,  in  his  plea,  sets  out  an  agreement  which,  in  itself,  would  be  void 
by  the  atatute,  and  he  then  argues  that  the  plaintiff,  by  demurring,  admits  the 
^791  ^^^'^^^  ^^  ^^  parties  to  have  been  a  contract  within  '''the  statute.   But 
-'  in  &ct,  there  ia  no  such  admisaion ;  for  (dthough  there  was  aome  minute 
in  writing  made,  as  stated  in  the  plea,  the  plaintiff  may  still  insist  that  there 
waa  a  contention  which  ia  not  disclosed  by  that  writing,  and  which  would  take 
the  case  out  of  the  statute  by  shewing  that  there  was  an  agreement  between  the 
plaintiff  and  defendant,  independent  of  that  between  the  plaintiff  and  the  third 
party,  as  atated  in  the  declanition.    It  ia  said  in  2  Starkie  on  Evidence,  p.  573, 
2d  (d.,  that  where  ''  the  nature  of  the  subject-matter  does  not  require  the  agree- 
ment to  be  in  writing,  although  a  presumption  arises,  in  the  absence  of  proof 
to  the  contrary,  that  the  partiea  expressed  in  writing  the  whole  of  their  inten- 
tion in  respect  of  the  subject-matter,  and  intended  ih»  written  terms  to  operate 
as  an  agreement,  yet  that  presumption  may,  it  seems,  be  rebutted  by  express 
evidence  that  what  was  so  written  was  intended  as  a  mere  memorandum  of  one 
part  or  branch  only  of  a  more  general  agreement,  and  was  not  intended  to  ope- 
rate absolutely  and  unconditionally,  or  it  may  be  shewn  that  a  parol  contract 
was  made  independently,  whoUv  collateral  to  and  distinct  from  a  written  one 
made  at  the  same  time.    In  suoh  cases,  the  parol  evidence  is  used  not  to  vaary 
the  temu  of  the  written  instrument,  but  to  shew  that  it  is  inoperative  as  an 
entire  and  independent  agreement,  or  that  it  is  collateral  and  irrelevant.''    And 
tins  agrees  with  the  doctrine  laid  down  in  Mildmay's  case,  I  Bep.  176,  a. ;  Ver- 
non's case,  5th  resolution,  4  Bep.  3,  a.;  and  the  judgment  of  Lord  Hardwicke 
in  Peacock  v.  Honk,  1  Yes.  sen.  128.    It  is,  indeed,  further  said  in  Starkie  on 
*4801  ^^^^°^  ^^^*  ^9  P*  ^'^^y  ^^^  '^  where  a  ^statute  requires  the  agreement 
-^  to  be  in  writing,  the  case  admits  of  a  very  different  consideration  ;*'  but 
the  plaintiff  here  denies  that  the  case  ia  within  the  statute.     [Littubdals,  J. 
The  agreement  ia,  prima  £acie,  a  promise  to  pay  the  debt  of  another,  and  there- 
fore within  the  statute.   Lord  Denman,  0.  J.  The  plea  aays,  that  the  promise 
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declared  upon  was  contained  in  a  memorandum  in  writing,  which  is  as  followB. 
Is  not  that,  prima  facie,  the  whole  undertaking?  and  should  not  you  hare 
replied  that  there  was  a  further  one  ?  That  was  not  necessary.  l%e  agree- 
ment, so  fiaur  as  the  plea  sets  it  out,  is  a  promise  to  pay  the  debt  of  another;  bat 
we  say  that  there  is  a  consideration,  not  stated,  which  alters  its  nature.  The 
plea  ought  to  have  shewn  that  there  was  no  such  consideration.  As  nowframed, 
it  is  argumentatiye. 

Lord  Denbian,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  (o 
judgment.  Saunders  t;.  Wakefield,  4  B.  &  Aid.  595,  is  a  case  in  point.  The 
agreement  there  was  set  out  in  the  replication,  but  I  do  not  think  the  plaintiff 
in  that  case  was  more  bound  by  haying  pleaded,  than  the  plaintiff  here  by  har- 
ing  admitted  it.  The  plaintiff  says  that  the  defendant  made  a  certain  promise; 
the  defendant  pleads  that  the  promise  was  in  such  and  such  terms :  then  the  plain- 
tiff, by  his  demurrer,  admits  that  it  was  so.  It  is  said,  howeyer,  that  eyideoee 
might  be  dyen  to  add  something  to  the  contract :  but  it  is  granted  that  thit 
would  not  be  so  if  the  case  were  one  in  which  a  statute  required  the  whole  coo- 
tract  to  be  in  writing.  Prim&  facie  this  is  a  case  in  which  *the  statute  of  r^L^i 
frauds  would  so  reauire;  and  the  plaintiff  has  not  pleaded  any  thing  to  ^ 
take  the  case  out  of  the  operation  of  the  statute.  The  contract  stands,  ther^ 
fore,  as  the  defendant  has  represented  it,  and  is  yoid  for  want  of  oonaderatioo. 

LiTTLEDALE,  J.  There  is  no  distinction  between  this  case  and  Saunden  v. 
Wakefield,  4  B.  &  Aid.  595.  The  plea  here,  like  the  replication  in  that  case, 
shews  an  agreement  to  pay  the  debt  of  another,  ¥dthout  consideration  expressed 
in  writing.  It  is  said  that  the  plea  in  this  case  should  haye  ayerred  that  there 
was  no  fmrther  agreement ;  but  I  think  enough  is  stated  by  the  plea  as  it  now 
stands.  The  agreement,  as  laid  in  the  declaration,  is  to  pay  a  sum  due  from 
another  person ;  and,  prim&  facie,  such  a  contract  must  be  wholly  in  writing. 
It  has,  howeyer,  been  held  that  that  rule  does  not  apply  where  the  promise 
is  made  upon  a  new  consideration,  and  it  is  said  that  the  declaration  here  shevs 
that  to  haye  been  the  case.  But  then  the  defendant  by  his  plea  alleges  that 
the  promise  was  a  special  promise  to  pay  another's  debt;  the  statute  of  frauds 
requires  that  such  a  promise,  and  likewise  the  consideration  for  it,  should  be 
in  writing ;  and  the  plea  states  that  no  agreement  in  respect  of  this  promise, 
nor  any  memorandum  thereof  stating  the  consideration,  was  in  writing  and 
signed  by  die  defendant.  If  the  plea  stopped  there  it  would  giye  a  sufficient 
answer ;  but  it  goes  on  to  state  that  the  said  supposed  promise  was  contuned 
in  a  memorandum  in  writing,  which  it  then  sets  forth,  and  in  which  no  consi- 
deration is  mentioned.  It  is  said  that  the  pleadings  *do  not  shew  that  ^i^ 
to  be  the  only  promise;  but  the  ayerment,  that  the  said  supposed  pro-  *- 
mise  was  contained  in  a  memorandum  in  writing  which  was  and  is  as  (d- 
lows,  is  as  precise,  and  ties  down  the  parties  as  much,  as  the  usual  mode  of 
setting  out  a  libel,  or  pleading  a  deed.  Then  the  plaintiff,  by  his  demniier, 
admits  that  the  agreement  was  as  it  is  pleaded ;  and  as  that  agreement  is  iden- 
tified ¥dth  the  contract  in  the  declaration,  and  contains  a  statement  of  a  consi- 
deration, the  plea  is  a  sufficient  answer  to  the  action. 

Williams,  J.  The  plea  here  is  like  that  in  Saunders  v,  Wakefield,  4  B.  & 
Aid.  595,  with  the  addition  that,  in  this  case,  the  plea  itself  sets  out  the  writ- 
ten memorandum.  If  the  plea  would  haye  been  good  without  that  addition,  as 
was  held  in  Saunders  v.  Wakefield,  4  B.  &  Aid.  595, 1  cannot  see  how  it 
should  be  yitiated  by  the  memorandum  being  introduced.  The  plaintiff  by  his 
demurrer,  admits  that  it  contains  the  precise  terms  of  the  agreement  between 
the  parties ;  and  it  is  not  disputed  that,  if  that  be  so,  the  case  £bl11s  within  the 
the  statute.    The  defendant,  therefore,  is  entitled  to  judgment 

Judgment  for  the  defendant 
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To  an  action  by  a  drawer  of  a  bill  of  exchange  against  acceptor,  defendant  pleaded  that 
there  was  no  consideration  for  the  acceptance,  conclnding  with  a  Terification :  and 
plaintiff  replied  that  there  was  a  consideratioui  to  wit,  the  sale  and  delivery  of  goods, 
coQclnding  to  the  country :  field,  that  the  plaintiff  was  not  bonnd  to  prove  the  con- 
sideration alleged,  and  that  it  lay  on  the  defendant  to  shew  want  of  consideration.  Bnt 
that,  if  the  replication  had  concluded  with  a  verification,  the  consideration  alleged  would 
hare  been  part  of  the  issue,  (uid  the  plaintiff  must  have  proved  it. 

Assumpsit  by  the  drawer  of  a  bill  of  exchange  for  36if.  against  the  accep- 
tor. Plea,  as  to  20^.,  that  the  consideration  was  the  sale  and  deliYerj  of  a  cow 
to  the  defendant  by  the  plaintiffi  on  which  sale  the  cow  was  warranted  by  the 
plaintiff  to  be  sound ;  and  allegation  that  she  was  not  sound ;  and  died  in  con- 
sequence ;  and,  as  to  the  remainder  of  the  sum  of  36/.,  that  there  was  no  con- 
sideration for  the  acceptance ;  concluding  with  a  verification.  Replication,  as 
to  the  20/.,  that  the  plaintiff  did  not  warrant  the  cow;  and,  as  to  the  remain- 
der that  there  was  a  consideration  for  the  acceptance,  to  wit,  the  sale  and 
delivery  o/ttoo  cows  by  the  plaintiff  to  the  defendant;  condusion  to  the  country. 
Similiter.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  last  Michaelmas  term,  Flatt,  for  the  plaintiff  proved  the  bill  of  exchange, 
and  rested  his  case  there.  Ball,  for  the  defendant,  contended  that  the  plaintiff 
was  bound  to  prove  the  consideration  alleged  in  his  replication,  and  he  cited 
Green  v.  Armitstead,  tried  before  Alderson,  B.  at  the  sittings  in  London  after 
Trinity  term  1834,  in  which,  to  a  plea  of  no  consideration,  the  plaintiff  had 
replied  that  there  was  a  consideration,  and  had  set  it  out ;  and  the  learned 
Judge  held  that  the  plaintiff  could  not  close  his  case  on  proving  the  bill,  but 
must  go  further  and  prove  the  consideration  which  he  had  alleged.  Flatt  men- 
tioned that  Parke,  B.  had  ruled  the  other  way.  The  Lord  Chief  Justice  was 
of  opinion  that  it  lay  upon  the  defendant  to  shew  want  of  consideration. 
^*QA-i  *BaU  then  produced  evidence  to  prove  the  warranty;  and  other  evi- 
-'  denoe  to  prove  that  the  16/.  was  merely  an  accommodation  to  the  plain- 
tiff: and  PtaU  (»dled  witnesses  in  reply,  but  offered  no  proof  of  the  considera- 
tion laid  in  the  replication. 

The  jury  found  that  the  warranty  was  not  proved ;  and,  as  to  the  rest  of  the 
case,  they  gave  a  verdict  for  the  plaintiff  for  5/.  some  payments  having  been 
admitted.  Bcdl  then  applied  for  leave  to  move  to  enter  a  nonsuit,  which  the 
Lord  Chief  Justice  refused. 

B(dly  in  this  term  (Januarv  14th,)  moved(a)  for  a  new  trial  on  the  ground 
of  misdirection,  and  also  on  the  evidence;  and  he  renewed  the  objections  taken 
at  the  trial.  Cur,  adv,  vult. 

Lord  BsNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  In  this 
ease  the  question  is,  whether  the  particular  consideration  laid  in  the  replication 
should  have  been  proved  by  the  plaintiff.  That  depends  upon  whether  the  re- 
plication conclude  with  a  verification.  K  it  had  so  concluded  here,  the  parti- 
cular consideration  would  have  been  parcel  of  the  issue ;  but  the  conclusion 
being  to  the  country,  and  the  particular  consideration  laid  under  the  videlicet, 
the  issue  is  merely  whether  there  was  any  consideration.  As  to  the  evidence, 
unless  suspicion  had  been  raised  respecting  the  16/.,  to  the  extent  of  making  a 
primft  fiicie  case,  there  was  no  answer  to  the  action.  Rule  refused.(6) 

(a)  Before  Lord  Denman,  G.  J.,  Littledale  and  Williams,  Js. 

[b)  See  Perdral  v,  Frampton,  2  G.  M.  A  R.  180. 
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*WATSON  agauitt  WALTHAM^  BOBERTS^  HAMMOND,  and 
MOOBHEAD.     Friday,  January  16. 

In  trMpass  qnare  olaasam  tregfif  the  defendantB  pleaded  tbat  the  plaintiff,  being  seised  in 
fbe,  snrreodered  the  premises,  which  were  copjhold,  to  the  nee  of  A  upon  the  trusts 
declared  by  a  certain  deed,  ft>r  securing  the  repayment  of  principal  and  interest  to  W.; 
and  that  by  the  deed,  to  which  the  plaintiff  was  party,  it  was  coTenanted  that  A.  should 
stand  seised  in  trust  to  resnrrender  to  the  use  of  the  plaintiff  on  payment  of  the  prin- 
cipal and  interest;  bnt  in  case  of  defealt,  upon  trust  thai  A.  should  at  any  time  there- 
after, when  W.  ihotdd  tkmk  proper^  sell  the  premises  and  surrender  them  to  the  use  of 
the  purchaser :  and  the  plea  aveired  that  it  was  further  covenanted  that  the  presumes 
should  at  all  times  remain  and  be  to  the  use  of  A.,  but  nevertlieless  ^ipon  rndfot  On 
trustSf  intenttj  and  purposes  be/ore  declared^  and  should  and  might  Q/ocordingly  be  peace- 
ably and  quietly  ei^oyed,  and  the  rents  and  profits  received  and  retained  accordingly 
without  let,  te. 

The  plea  then  alleged  that  the  plaintiff  had  not  paid  the  principal  money,  wherefore  the 
defendants,  as  the  serraats  and  by  the  command  of  A.,  under  and  by  Tirtue  of  the  said 
indenture,  broke  and  entered,  Ac,  in  order  that  A  might  take,  hold,  and  ei^oy  posses- 
sion of  the  premises.    On  special  demurrer. 

Held,  that  the  power  given  by  the  deed,  and  the  covenant  for  quiet  enjoyment,  were  sub- 
ject to  the  condition  that  W.,  cestuy  que  trust,  should  think  proper  to  have  the  pre- 
mises sold.  And  (assuming  that  the  deed  could  operate  as  a  license  to  A.  to  enter 
although  he  had  not  been  admitted  tenant). 

That  the  plea  was  bad  in  not  stating  that  W.  had  thought  proper  to  enforce  the  power 
of  sale,  or  that  the  defendants  entered  for  the  purposes  of  the  deed :  although  the  de- 
murrer did  not  raise  these  objections. 

Held,  also,  by  Lord  Denman,  0.  J.,  that  the  power  to  sell,  and  covenant  fbr  qniet  eiqoj- 
ment,  did  not  imply  a  power  of  entry.   Control,  semble,  per  LitUedale,  J. 

Tebspass.  The  ddolaraiion  contained  thsee  eoants,  for  breakinff  and  enter- 
iag  plaintiff's  dwelling-houBe,  mill^  Ao.,  damaging  the  doom  and  locksy  amoving 
plaintiff^  &o.  Plea^  to  the  first  ooont,  that  the  dweUing-honse,  Ac.  were  pane^ 
and  a  customary  tenement,  of  the  manor  of  Skidby,  in  Torkshire,  demised  and 
demisable  by  copy  of  the  court-rolls,  by  the  lord  or  his  steward,  in  fee-simple 
cxr  otherwise,  at  the  will  of  the  lord,  &o.  That  the  plaintiff,  before  Uie  com- 
mencement of  the  suit,  to  wit,  Ac.  was  seised  in  his  demesne  as  of  fee,  at  the 
will  of  the  lords  of  the  said  manor,  of  the  said  dwelling-house,  Ac ;  and  being 
so  seised,  he,  without  the  court  of  the  then  lords  (the  master,  fellows,  and 
soholars  of  Trinity  College,  Cambridge,)  surrendered  into  the  hands  of  the  said 
lords,  according  to  the  custom  Ac.,  by  the  hands  and  acceptance  of  tiieir  steward, 
'''the  said  dwelUn^-house,  Ac.,  and  his  estate  and  interest  therein,  to  the  r^MOR 
use  and  behoof  of  Thomas  Owst  Atkinson,  his  heirs  and  assigns,  accord-  ■- 
ing  to  the  custom,  Ac.,  for  ever,  upon  the  trusts,  and  to  and  fdr  the  intents  and 

Surposes  declared  of  and  concerning  the  same,  for  securins  the  payment  to  the 
efendant  Waltham,  his  executors,  Ac.,  of  the  sum  of  200/.  with  interest  at  5 
per  cent.,  in  the  indenture  next  after  mentioned.  And  thereupon  aliterwards, 
and  before  the  said  times,  when,  Ac.,  to  wit,  on  the  2d  of  May  1829,  by  a 
oertain  indenture  then  and  there  made  between  the  plaintiff  of  the  first  part, 
Uie  defendant  Waltham  of  the  second  part,  and  T.  0.  Atkinson  of  the  third 
part,  (profert,)  in  consideration  of  200/.  paid  to  the  plaintiff  by  Waltham,  and 
10s.  b^  Atkinson,  it  was  covenanted  and  agreed  and  declared  by  and  between 
the  said  parties  to  the  said  indenture,  so  far  as  they  were  respeetiTely  interested, 
and  the  said  pkintiff  did  thereby  expressly  direct,  that  he,  die  said  T.  0. 
Atkinson,  his  heirs  and  assigns,  should  stand  and  be  seised  of  and  interested  in 
the  said  dwellinff-house,  miU,  and  premises  in  the  said  ftrst  count  mentaoned, 
subject  nevertheless  to  a  certain  conditional  surrender  to  one  Ann  Dncketl, 
therein-before  mentioned,  and  the  principal  sum  of  600/.,  and  interest  thereby 
secured ;  upon,  amongst  others,  the  trusts,  and  to  and  for  the  intents  and  pu^ 
poses,  foUowinff,  that  is  to  say,  that  in  case  the  said  plaintiff,  his  heirs,  execu- 
tors, Ac.,  should,  on  the  2d  of  November  then  next  ensuing,  well  and  truly  paj 
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nnto  the  said  Joieph  WalduuD;  his  exeouton,  &o.,  the  Baid  ram  of  200Z.  with 
interest,  Ac,  then  upon  trust  at  any  time  or  times  after  such  payment,  apoil 
the  request,  and  at  the  proper  ooets  and  chaiges  of  Uie  said  phu&tiff,  his  heirs, 
*4871  ^^^  ^  resunrender  and  reaasnre  the  said  premises  nntio  and  to  the  use  of 
^  the  said  plaintiff,  his  heirs  and  assigns,  or  in  snch  manner  as  he  or  they 
should  direct  or  ^point;  but  in  ease  delittlt  should  be  made  in  payment  Si 
the  said  200/.,  or  interest,  or  any  part  of  the  same  respeotirely,  contrary  to  the 
tnie  intent  Mid  nieaniB|  of  the  said  iadentnre,  then  upon  tmst  that  T.  O. 
Atkinson,  his  heirs  or  assigns,  shonld,  at  any  time  or  iime$  thereafter ,  when  he 
the  waid  J.  Waltham,  his  ezeontors,  administraton,  or  assigns,  eheidd  think 
proper,  seU  and  dispose  of  the  said  last-mentioned  ptemises  by  public  auction 
or  pti?»te .  contract,  and  fmr  such  price  or  prices  as  he  or  Uiey  should  think 
reasonable,  and  should  surrender  and  assure  the  same  when  sold  to  the  pur- 
chiser  or  respectiTe  purchasers  thereof,  or  as  he,  she,  or  Uiey  (riiould  respec^ 
tiTely  direct.  And  ttie  plaintiff  did  thereby  further  coTcnant,  Uiat  all  and 
smgular  the  said  dwelling-house,  &».,  should  and  might  from  time  to  time,  and 
at  dl  times  thereafter,  remain,  continue,  and  be  ^subject  nevertheless  as  tfaerehl 
aforesaid)  to  the  use  of  the  said  T.  O.  A.,  his  heirs  and  assigns,  but  neverthelest 
ifMm  amd  for  the  mveral  trustSf  inientSj  andpurpOMee  therein-before  declared  of 
and  eoneeming  the  same,  and  should  and  mi^ht  be  aeooidiogly  peaceably  and 
quietly  had,  held,  and  eigoyed,  and  the  rents,  nteues,  and  profits  thereof  receiTed 
and  retained  aoewdingly,  without  any  lawful  let,  suit,  trouble,  denial,  eviction, 
molestatloD,  interruption,  disturbanoe;,  claim,  or  demand  whatsoever,  of  or  by 
him  the  said  pkitfti^  or  his  heirs,  or  any' other  person  or  persons  whomsoever, 
other  than  and  except  the  said  Ann  Duokett  in  respect  oi  the  said  60^.  and 
inteieei  thezein-before  mentioned  to  be  secured  to  her )  snd  that  free  and  clear,  or 
MAQQ-x  fipoed  and  clearly  acquitted,  *Ac.,  of  and  from  and  against  all  and  aU 
^  manner  of  former  and  other  estates,  rights,  titles,  charges,  and  incom* 
branoes  whatsoever,  the  said  surrender  to  the  said  Ann  Ducket  and  the  pvi»* 
dpal  motteyB  and  interest  thereby  secured  only  excepted;  as  by  the  said  inden* 
ture,  Ac.  And  the  defendants  further  say,  that  the  said  plaintiff  hath  not  psriA 
the  said  sum  ^  200^.,  or  any  part  thereoi^  and  the  same  is  still  wholly  due  and 
unpaid ;  wherefore  the  said  defendants  at  the  said  times  when,  Ac.,  as  the  ser> 
vante,  and  by  the  command  of  the  said  T.  O.  Atkinson,  under  and  bv  virtue  of 
the  said  indenture,  and  by  and  with  the  consent  of  the  said  Ann  Dudcett,  broike 
and  entered  the  said  dwellinc-house,  Ac.,  the  outer  doors  beiuff  open,  and 
stayed,  Ac,  and  because  the  doors  in  the  first  oount  mentioned,  heinff  inner 
doors,  were  wrongfully  locked  and  fastened,  Ac.,  so  that  the  saidT.  O.  A.  could 
not  hold  and  enjoy  the  said  dwelling-hense^  mill,  and  premises  in  thcftrst  covnt 
mentioned,  in  so  ample  and  beneficial  a  manner  as  he  was  entitled  to  do,  and 
there  was  no  nerson  present  to  open  the  said  doors,  the  defendants  at  the  said 
times,  when,  «c.,  as  the  servants,  and  by  the  command  of  the  said  T.  O.  A. 
neeesaarily  and  unavoidaUy  forced  and  Inroke  open,  Ac.,  in  order  that  the  said 
T.  O.  A.  might  take,  hold,  and  enjoy  possession  of  the  said  dwelling-house,  Ac., 
as  they  lawfully  mighty  Ao.  Similar  justifications  were  pleaded  to  the  other 
counts. 

The  pkintiff  demurred  to  the  first  plea,  assigning  for  causes  the  want  of  any 
averment  that  Atkinson  was  ever  admitted  tenant  by  the  lords  of  the  manor ; 
or  thai  they  ever  granted  him  any  seisin  in  fise  according  to  the  custom  of  the 
^  .g^l  mancMT  or  otherwise ;  or  that  ^Ann  Dnckett  was  ever  admitted  tenant; 
^  or  that  the  plaintiff  ever  delivered  to  her,  or  to  Atkinson,  possession  of 
the  premises;  or  that  he  was  ever  dispossessed  thereof,  or  of  his  le|;al  estate 
and  interest  therein,  and  rid^t  to  the  poesesfflon  thereof;  or  that  Atkinson  had 
any  poeNSsoiy  right  or  legai  interest  to  justify  the  alleged  entry  and  trespasses: 
or  that  the  defendants,  as  the  servants  or  by  the  command  of  Ann  Duckeft, 
eommitted  the  trespasses :  and  that  the  plea  was  an  inflwmal  plea  of  leave  and 
Vol.  XXIX.*^6 
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lioenae.     There  were  like  demurron  to  the  other  plea.    The  defendante  jiHiied 
in  demurrer. 

Knowle9,  in  support  of  the  demnrrer.  In  the  first  place,  the  pleas  are  bod 
for  not  stating  that  the  surrenderee  was  eyer  admitted.  Without  admittanoe 
no  estate  passed  to  him;  the  right  of  possession  eontinued  in  the  surrenderor; 
Ber^  V.  Greene,  Gro.  Elix.  849;  Bex  v.  Bame  Jane  St  John  Mildmay,  5  B. 
&  Aa.  254.  Theu;  does  the  deed  of  uses  make  any  difierence?  That  deed  is 
only  part  of  the  surrender;  if  nothing  passes  by  the  surrender,  nothing- pesBes 
by  the  deed.  The  statement  as  to  the  deed  is,  that  it  was  thereby  oovensated, 
agreed,  and  deohued,  and  the  plaintiff  '^did  thereby  expressly  direct,"  that 
Atkinson  should  stand  seised  to  the  uses  after  mentioned.  That  conyeyed  no 
greater  estate  than  the  surrender  itself  flaye;  the  coyenants  that  the  premieeB 
should  be  to  the  use  of  Atkinson  upon  &e  declared  trusts,  and  that  he  should 
peaceably  enjoy  the  same,  cannot  be  considered  as  a  license  entitling  the  party 
to  enter  upon  a  copyhold.  If  it  could,  the  necessity  of  admittanoe  might  r^JOA 
always  be  done  away  '''with.  [Lord  Penman,  G.  J.  A  right  of  posses-  ^ 
sion  may  be  giyen  without  admittance.  A  copyholder  may  make  a  lease,  or 
ffive  a  license  to  enter  upon  the  premises,  although  the  party  licensed  may  DOt 
be  entitled  to  enter  as  owner.]  At  all  events,  this  was  a  mere  covenant  for 
quiet  enjoyment;  if  it  has  been  broken,  the  covenantee  might  have  a  right  of 
action,  but  he  has  not  a  right  of  entry.  If  the  defendants  rely  upon  this  deed 
as  giving  a  power,  from  which  a  right  of  entry  is  to  be  inferred,  it  becomes 
necessary  to  consider  what  the  power  is,  and  whether  it  has  been  strictly  por- 
sued.  The  trusts  declared  are,  U  Waltham  be  podd  his  princijpal  and  interest, 
to  re-surrender  to  the  use  of  the  plaintiff;  but  in  de&ult  of  payment,  to  sell, 
and  surrender  to  the  purchaser.  In  either  event  the  purposes  of  the  deed  an 
to  be  effected  by  a  surrender,  and  that  could  not  take  place  without  admittance. 
The  power  of  entry,  supposing  it  to  be  eiven,  is  to  be  exercised  only  for  the 
purpose  of  sale,  and  when  Waltham  shall  uiink  proper  to  sell:  the  pleas  do  not 
aver  that  Waltham  desired  Atkinson  to  sell,  or  that  the  entry  was  for  that 
purpose. 

OreuweUf  contri.  It  may  be  conceded  that  a  mere  surrender,  without  ad- 
mittance, conveys  no  right  of  entry;  and  that  the  surrenderee,  if  he  enter  with- 
out bavins  been  admitt^,  is  liable  to  an  action;  but  that  is,  if  there  be  nothing 
to  justify  his  entry  beyond  the  mere  surrender.  The  question  here  is,  whether 
there  be  not  such  justification.  It  is  not  necessary  that  a  right  of  entry  should 
have  been  expressly  given  by  the  deed,  if  a  power  has  been  given  which  cannot 
be  exercised  without  entry.  The  plea  states  that  the  plamtiff  directed  rPAM 
that  ^Atkinson  should  stand  seised  in  trust  to  re-surrender  if  the  plain-  ■- 
tiff  should  pay  the  principal  and  interest,  and  in  case  of  defiiult,  to  sell  the  pre- 
mises when  Waltham  should  think  proper:  tiien  follows  an  independent  cove- 
nant, that  the  premises  shall  remain  and  be  to  the  use  of  Atkinson,  "  upon  and 
for  the  several  trusts,  intents  and  purposes  before  declared  of,  and  conceraing 
the  same,''  and  shall  <'be  accordingly  peaceably  and  quietly  had,  held,  and 
enjoyed,  and  the  rents,  issues,  and  profits  thereof  received  and  retained  accord- 
ingly without  any  lawful  let,  suit,  &c.,  claim  or  demand  whatsoever,  of,  or  by 
the  said  plaintiff."  This  is  a  covenant  which  could  not  take  effect  without 
entry.  Nor  is  there  any  thing  in  thb  covenant  to  make  any  desire  on  the  part 
of  Waltham  necessary  before  Atkinson  shall  take  the  rents  and  profits;  the 
objection,  therefore,  that  he  is  not  stated  to  have  <^  thought  proper"  to  sell, 
does  not  bear  upon  this  part  of  the  deed.  It  cannot  be  contended  that  the 
covenant  is  ineffectual  as  a  license,  without  admittance.  [Lord  Denman,  C  J- 
For  mere  possession,  admittance  is  not  necessary.]  K  the  argument  for  the 
plaintiff  on  this  point  were  correct,  license  could  never  be  pleaded  in  an  action 
for  trespass  to  copyhold.  And  this  covenant  implied  a  right  to  enter.  [Ln- 
TLSDALS,  J.  The  pleas  state  that  the  defendants  entered  by  virtue  d  the 
indenture;  but  not  that  they  did  so  for  the  purpose  of  selling,  or  for  any  sped- 
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fied  purpose.]  That  objection  is  not  stated  on  the  demnrrer.  The  plea  shews 
that  the  defendants  entered  for  the  purposes  of  the  deed,  and  is  sufficient,  at 
least  withoat  special  demnrrer.  If  this  action  lay,  the  plaintiff  would  be  liable 
Hd21  ^  ^  ^^'^'^  action  upon  the  covenant  for  quiet  enjoyment,  and  the  dam- 
-'  ages  recovered  in  this  suit  would  be  the  measure  of  the  damages  *in  that. 
The  present  pleas,  therefore,  may  be  well  pleaded,  to  avoid  circuity :  Dean  v. 
Newhall,  8  T.  R.  168,  recognising  the  doctrine  of  Lacy  v.  Einnaston,  Holt's 
Bep.  178,  2  Salk.  575, 1  Ld.  Ray.  688,  12  Mod.  548,  on  this  point;  2  Wms. 
Saunders,  150,  note  (2),  and  Keilw.  84  b.  pi.  2,  there  cited. 

Knowlesy  in  reply.  The  question  comes  to  this  point :  whether  it  is  a  suffi- 
deat  plea  that  the  defendants  entered  by  virtue  of  the  deed?  If  Atkinson  was 
authorized  to  enter,  it  was  only  upon  the  request  of  Waltham.  The  covenant 
for  quiet  enjoyment  is  by  its  terms  made  upon  the  trusts,  and  for  the  intents 
and  purposes  before  declared :  now  the  power  before  given  is,  in  default  of  pay- 
ment, to  sell,  at  any  time  when  Waltham  shall  think  proper.  The  covenant 
does  not  attach  unless  the  power  has  been  strictly  pursued.  Supposing  that 
the  defendants  might  have  entered  in  order  to  sell,  it  does  not  appear  by  these 
pleas  that  the  entry  was  not  for  other  purposes.  [Lord  Dbnman,  0.  J.  Tour 
argument  as  to  the  covenant  for  quiet  enjoyment  is,  that  it  only  goes  to  warrant 
the  title  of  the  trustee  as  such,  and  does  not,  of  itself,  give  him  power  to  do  any 
particukr  act]    That  is  the  effect  of  the  covenant. 

Lord  DsNMAN,  0.  J.  It  appears  to  me  that  the  deed  as  set  out  in  the  pleas, 
and  which  has  been  supposed  to  operate  as  a  license  to  enter  upon  these  pre- 
mises, gave  no  such  power  as  that  contended  for.  The  deed  constitutes  Atkin- 
son a  trustee  generally  for  Waltham,  the  lender  of  200^.  to  the  plaintiff,  and 
*4931  ^"^^  ^^  certain  powers  to  enforce  payment.  In  case  of  default  in  pay- 
^  ing  *the  principal  or  interest,  he  is  authorized  to  sell  the  premises;  but 
the  pleas  do  not  state  that  the  entry  in  question  was  made  for  the  purpose  of 
selling.  Nor  was  it  necessary,  for  that  purpose,  that  an  entry  should  be  made. 
And  at  all  events  the  power  given  is  only  to  sell  when  Waltham  shall  think 
prc^;  and  it  is  not  averred  that  he  did  so.  Till  that  happens,  the  case  in 
which  the  power  is  to  be  executed  does  not  arise.  I  at  first  thought  that  the 
covenant  for  quiet  enjoyment  might  be  looked  at  as  unconnected  with  the  rest 
of  the  deed,(a)  but  that  covenant  is  expressly  stated  to  be  upon  and  for  the 
trusts,  intents  and  purposes  before  dechured.  It  therefore  does  not  exempt  the 
ddendants  from  shewing  that  they  entered  for  the  purposes,  and  were  authorised 
to  do  so  by  the  circumstances  mentioned  in  the  earlier  part  of  the  deed. 

LnTLEDALB,  J.  In  a  common  case  of  mortgage,  the  mortgagee  may  enter 
on  de&ult  made  by  the  mortgagor ;  and  so  might  Atkinson  have  done  in  this, 
which  is  a  ease  of  copyhold,  5  he  had  been  admitted.  Here  no  admittance  had 
taken  place,  but  the  defendants  rely  upon  the  power  contained  in  the  deed  of 
uses,  and  upon  the  covenant  for  quiet  enjoyment :  and  I  think  these  would 
affinrd  a  sufficient  defence,  but  for  the  qualification  introduced  as  to  Waltham* 
Waltham  is  the  lender  of  the  money ;  Atkinson  only  his  trustee.  The  deed 
says  that,  if  defiiult  be  made  in  the  payments,  Atkinson  shall,  at  any  time  there- 
after when  Waltham  shall  tJliink  proper,  sell  and  dispose  of  the  premises :  there 
i^AQAi  ^  00 right,  therefore,  to  enter  but  as  Waltham  thinks  proper.  Then  the 
-*  ^covenant  that  the  premises  shall  remain  and  be  to  the  use  of  Atkinson, 
is  made  **  nevertheless,  upon  and  for  the  several  trusts,  intents,  and  purposes 
before  declared  ^'  that  covenant  therefore  is  still  governed  by  the  reference  to 
what  Waltham  shall  think  proper:  and  the  subsequent  clause  is,  that  the  pro- 
mises shall  be  peaceably  and  quietly  enjoyed,  <<  accordiuffly ;"  that  is,  if  Wal- 
tham shall  think  proper  to  have  the  deed  put  in  force.  That  continues  to  be  a 
condition  precedent.    Had  it  not  been  for  that  limitation,  the  trustee,  who  has 

(«)  See,  as  to  the  effect  of  a  coyenant  for  qtiiet  eigoyment,  taken  alone,  or  in  conneo- 
tion  with  other  parts  of  a  deed,  Doe  dem.  Pritchard  v.  Dodd,  6  B.  a^  Ad.  689. 
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a  quad  leg^  eaAate,  migbi  have  8ol<)>  and  iq  wj  opinioii  migki  hmw  jigtiM 
eBteringy  that  he  might  more  eonyemently  hold  and  enjoj  the  premiaeB  for  tha 
parposea  of  the  deed.  But  thU  is  prevented  by  the  oouditiQa;  and  therdoie,  at 
the  plea  does  not  shew  that  Waltham  thought  proper  to  require  a  sale,  the 
power  does  not  appear  to  have  been  followed  so  aa  to  a£ford  a  jnatififlation  of 
these  trespasses.     The  plaintiffy  therefore,  is  entitled  to  judgment. 

WiuJAMS,  J.  I  am  of  the  same  opinion.  No  power  of  entrj  ia  dirodlj 
given  to  the  trustee.  It  is  said  that  the  oovenani  for  quiet  enjoyment  in  itsttf 
implies  a  right  of  entry  to  effectuate  the  purposes  of  the  deed ;  but  then  the 
pleas  do  not  shew  that  the  entry  was  in  prosecution  of  those  purposea  Then 
does  not  appear  any  inference  of  the  cestuy  que  trust.  The  pleas  are  thevefon 
defective.  I  am  in  possession  of  a  short  note  by  a  learned  and  most  lamented 
Jndge^  which  shews  that  he  entertained  the  same  opinion  upon  this  case. 

Judgment  for  the  plaintiff. 

CreuweS  asked  leave  to  amend  by  putting  on  the  record  a  request  by  Wal- 
tham. 

*Lord  DsNBCAN,  C.  J.    I  cannot  aasent  to  that    One  of  my  gromida  p,^. 
of  decision  is,  that  the  power  to  sell  does  not  imply  a  right  to  enter  and  *- 
turn  persons  out.    An  entry  might  be  made^  and  no  purchase  ever  £oond* 

Thb  Court  refused  leave  to  amend. 


PEER  against  HUMPHREY.     Fnday,  Jamumry  16. 

Property  feloniooaly  taken  from  the  plainUff  was  sold  by  the  felon  to  the  deSendant^wko 
purchased  boD&  fide,  but  not  in  market  o?ert  The  plaintiff  gave  notice  of  the  IBoiy 
to  the  defendant,  who  afterwards  sold  the  property  in  market  overt ;  after  which  the 
plaintiff  prosecuted  the  felon  to  conviction :  Held,  that  the  plaintiff  might  recover  horn 
the  defendant  the  value  of  the  property  ia  trover. 

TaoyxB  for  three  ozen.  On  the  trial  before  Littledale,  J.,  at  the  NorthaBp- 
ton  Sprinff  assises,  1884,  a  verdict  was  found  for  the  i^aintiff,  snbyeol  to  ths 
opinion  of  this  Court  on  tha  following  case. 

On  the  l^th  of  August,  1882,  three  oxen,  the  property  of  the  pkuntiff^  weft 
by  his  direction  delivered  to  Roundthwaite,  his  servant,  to  drive  to  Northanp* 
ton  market.  Roundthwaite,  instead  of  taking  them  to  Northampton,  sold  thea 
to  the  defendant  on  the  high  road,  but  not  in  market  overt,  the  same  day,  sad 
absconded  with  the  money.  The  defendant  purchased  bon&  fide.  On  the  2M 
of  Au^st,  1832,  the  i^ainti£f  discovered  that  the  cattle  were  in  the  defendaat't 
possession,  and  on  the  same  day  he  save  the  defendant  notice  that  they  belongtd 
to  him,  the  plaintiff,  and  had  been  feloniously  stolen  from  him  by  Roundthwaite^ 
as  above  mentioned.  He  at  the  same  time  demanded  possession  of  the  eattls, 
which  was  refused.  The  oxen  remained  in  the  defendant's  possession  til)  tte 
26th  of  November,  18di2,  when  he  sold  them  in  market  overt,  received  the  pnesi 
and  appropriated  it  to  his  own  use,  Roundthwaite  was  convicted  of  feloniOQBly 
^tealiii^  tliti  cattle,  '^'au  the  prosecution  of  the  plaintiff,  at  the  North-  ^^ 
mapion  mshm  iu  July,  1883,  and  reoeived  judgment  of  transportation  ** 
for  life. 

If  the  Court  ehould  be  of  opinion  that  the  plaintiff  was  entitled  to  reooner  tte 
value  of  the  oxod,  the  verdict  was  to  stand ;  otherwise  a  nonsuit  to  be  eaterei 

N.  R.  0(arkt\  for  the  pLuntiff.  The  oxen  were  not  purchased  in  market  ovot 
Th  is  10  not  like  tlie  case  of  Horwood  v.  Smith,  2  T.  R,  760.  There  the  defentet 
had  actually  bought  tbe  sheep  in  market  overt,  and  sold  them  before  iheoa- 
viirtioD  of  the  thief.  The  purchaser  in  market  overt  obtained  a  title  to  the  geod^ 
yiffhich  was  indefeasible,  unless  the  provisions  of  stat.  21 H.  8,  o.  ll,(a)  had  beci 

^hf  itai  f  ft  8  O.  4,  ow  27,  s.  1.    The  stat  T  *  »  O.  4,  e.  19,  s.  BT, 
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eoBiplied  with.  Ib  thtt  oaae,  Buller,  J.  points  oat  that  the  property  had  been 
altered  bj  a  aala  in  market  overt  before  the  oonvietion  of  the  iblon,  and  that, 
after  tim  liaae  of  the  eonviotion  (upon  which  the  plaintiff's  property  commenced 
aaew),  the  defeodaat  had  not  had  poseeBHion.  Bat  a  eale  not  made  in  market 
OTnrt  does  not  alter  the  property }  othewim  the  whole  law  as  to  market  overt 
would  be  aapeHliioiiB.  In  Parker  v.  Patrick,  6  T.  R.  175,  it  was  held  that  the 
owner  of  geode  which  had  been  obtained  from  him  by  fraud  and  pawned,  could 
iMty  ftfler lie  had  eonvioted  the  pawner  of  the  frauds  and  obtained  the  possession 
i^in,  detain  them  against  the  paWnee :  bat,  in  that  case,  the  Oourt  eicpresely 
dMngniahed  between  fraud  and  felony. 

^4971  ^^*^^y  ^'  ^^^  defendant.  No  argument  ean  be  suggested  on  behalf 
J  of  the  plaintiff,  which  might  not  equally  have  been  urged  in  Horwood 
9.  Smith,  2  T.  R.  750.  The  original  owner  of  the  goods,  and  the  present  de- 
tedmt  are  equally  innocent ;  therefore  the  maxim  applies,  in  aequali  jure  potior 
eat  eonditio  poasidentis.  Indeed  the  owner  may  be  said  lo  be  the  person  who 
haa  misplaeed  a  tmat;  whereas  no  blame  conld  attach  to  the  defendant  till  the 
conviction  of  the  felon  :  before  which  time  he  had  parted  with  the  goods.  Lord 
Kenjoa'a  judgment  in  Horwood  v.  Smith,  2  T.  R.  755,  does  not  notice  the 
iaot  of  the  sale  having  taken  place  in  market  overt ;  and  it  may  therefore,  be 
aMumod  that  his  decision  would  have  been  the  same,  whatever  the  nature  of  the 
sale  had  been.  [Lord  Dbkman,  0.  J.  The  expression  reported  in  that  judg- 
ment, that  **  danng  the  interval  between  the  frlony  and  the  conviction,  the  pro- 
perty remainfl  in  dnbio,"  seems  incorrect.  Is  it  ever  in  dubio  ?]  It  may  be  so 
eonndered,  on  the  score  of  public  policy,  which  requires  that  the  party  injured 
should  prosecute.  In  Gimson  v,  Woodfall^  2  0.  &  P.  41,  it  was  held  that  the 
owner  irf  a  stolen  horse  could  not  recover  against  the  party  who  had  bought 
the  horse  of  the  thief,  if  such  owner  had  reason  to  believe  that  the  seller  had 
stolen  ity  and  had  taken  no  steps  towards  prosecution.  In  1  Hale's  Pleas  of  the 
Grown,  c.  47,  p.  538,  it  is  said  that  there  are  three  methods  of  obtaining  resti- 
tatton;  by  appeal  of  robbery  or  larceny,  by  the  statute  of  21  H.  8,  c.  11,  and 
by  common  law  :  and  afterwards,  p.  546,  "  A.  steals  the  goods  of  B.  viz.,  fifty 
pounds  in  money,  A.  is  oonvicted,  and  hath  his  olergy  upon  the  prosecution  of 
iMQgi  B*  S-  brings  a  trover  and  conversion  for  this  fifty  pounds,  and  upon 
•I  not  guilty  pleaded  this  special  matter  is  found,  and  adjudged  for  the 
pluntiff,  bemuse  now  the  party  hath  prosecuted  the  law  against  him,  and  no 
mieehief  to  the  commonwealth ;  but  it  was  held  that  if  a  man  feloniously  steal 
eooda,  and  before  prosecution  by  indictment  the  party  robbed  brings  trover,  it 
uea  not,  for  so  felonies  should  be  healed."  In  the  case  of  an  appetd  of  felony, 
if  any  goods  were  not  mentioned,  they  were  confiscated  to  the  l^n^  ;  Hawkins, 
P.  C,  book  2,  c.  23,  s.  57 ;  the  principle  of  this  was,  that  the  hw  required 
pablie  joatice  to  be  enforeed  as  to  all  the  goods.  [Lord  Denbian,  C.  J.  The 
reaaoD  aeems  also  to  be,  that  the  lawpresumed  the  appellant  to  have  no  title  to 
the  goods  which  he  did  not  claim.  The  King  miffht  have  taken  them,  as  pro- 
perty without  an  owner.]  Parker  v,  Patrick,  5  T.  R.  175,  is  in  favour  of  the 
defendant :  a  person  has  as  much  power  to  pass  property  in  goods  which  he  has 
obtained  by  felony  as  in  goods  which  he  has  obtained  by  fraud. 

Lord  DsMMAif,  C.  J.  In  Davis  v.  The  Bank  of  Kngland,  2  Bing.  393,  it 
was  held  that  no  propertv  in  stock  passed  by  a  transfer  made  under  a  forged 
power  of  attorney;  and  that  the  original  owner,  though  he  had  not  prosecuted, 
was  entitled  to  recover  his  dividends  from  the  Bank.  Here  the  plaintiff  has 
netually  proaecuted  the  felon  to  conviction.  It  is  quite  dear  that  no  property 
ever  Mwaed  to  the  defendant,  or  from  the  plaintiff.  One  difficulty,  indeed,  arises 
from  Lord  Kenyon's  expression  in  Horwood  v.  Smith,  2  T.  R.  755,  that  '*  the 
property  remains  in  dubio."     I  think  that  either  the  expression  was  a  hasty 

tntei  other  eoactments  as  to  res titation,  and  extends  them  to  the  case  of  goods  fraudu- 
leaaj  obtained. 
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one,  or  it  has  been  reported  by  mistake.  A  sale  in  maket  overt  ekaily 
Ogives  a  prim&  facie  title  to  the  parchaser.  Another  difficulty  arises  from  p^^qq 
the  case  of  Parker  v.  Patrick,  6  T.  R.  175.  There,  indeed,  the  Court  L  *^ 
distinffuished  between  frand  and  felony :  bnt  in  the  argoment  fnr  the  present 
defendant  it  is  denied  that  such  distinction  can  be  taken ;  if  so,  the  deeision  m 
that  case  was  incorrect.  And  if  the  question  of  goods  fraudulently  obtained 
were  before  us,  I  cannot  help  thinking  that  the  case  of  Parker  v,  Patriek(a) 
would  not  bear  examination.  The  Earl  of  Bristol  «.  Wilsmore,  1  B.  &.  C.  514, 
seems  to  me  to  be  quite  inconsistent  with  it. 

LiTTLEDALE,  J.  I  also  am  clearly  of  opinion  that  the  plaintiff  must  recover. 
The  seller  had  no  ^wer  to  sell :  the  prim&  facie  riffht  is  therefore  in  the  pUun- 
tiff.  But  the  law  is,  that  no  action  shall  be  brought,  under  partionlar  circum- 
stances, until  the  owner  has  done  his  duty  by  prosecuting.  Even  that  has  been 
done  here.  In  Gimson  v.  Woodfall,  2  C.  &  P.  41,  the  property  must  have 
been  changed  by  a  sale  in  market  overt :  besides,  in  that  case  the  party  robbed 
had  done  nothing  towards  bringing  the  thief  to  justice;  here  he  has  actuallj 
prosecuted  him  to  conviction. 

Williams,  J.  That  a  party  obtains  a  right  to  property  by  purohasing  it  in 
market  overt,  is  a  rule  as  old  as  the  law  itseu.  The  property  had  so  pa»ed  in 
Horwood  V.  Smith,  2  T.  R.  750,  and  it  could  not  be  in  two  parties  at  the  same 
time.  It  had  been  parted  with  a  second  *time  before  the  conviction  ^^ 
took  place,  which  conviction  was  the  only  means  of  divesting  it.  Here  ^ 
there  was  no  legal  sale  aVall;  the  property,  therefore  was  still  in  the  plaintiff; 
and  any  argument  drawn  from  considerations  of  public  justice  is  met  by  the 
fact  that  the  prosecution  has  actually  taken  place. 

Judgment  for  the  plaintiff. 


GOSBELL  against  ABCHEB.    Friday,  Jan.  16. 

Lands  of  the  defendant  were  pat  up  by  him  to  aaction ;  one  condition  of  the  sale  wac, 
that  the  purchaser  should  pay  a  deposit  and  half  the  auction  duty.    The  plaintiff  par- 
chased  and  paid  as  above.    He  signed  a  written  memorandum  of  the  contract,  which 
J.  N.,  the  auctioneer's  clerk)  also  signed  as  follows :  "  Witness  J.  N."    J.  N.  receired 
the  aboTC  sums  for  M.,  the  auctioneer,  and  signed  the  receipt  (being  anthoriced  by  V. 
to  do  so),  as  foUdws: — **  For  Mr.  M. — J.  N."    Money  was  afterwards  paid  over  bj  the 
auctioneer,  on  the  purchase,  to  B.,  the  defendant's  attorney,  as  his  agent.    The  d^end- 
ant  not  being  able  to  make  out  his  title,  B.,  as  his  agent,  wrote  a  letter  to  the  plaintif  s 
attorney,  naming  the  plaintiff  and  defendant,  saying  that  he  could  not  make  out  the 
title  to  "  this  property  as  freehold,"  advising  the  plaintiff  ^'  to  relinquish  his  pumhase," 
and  referring  to  the  "  charges''  to  be  made  by  the  plaintiff's  attorney. 
Held,  that  J.  K.  did  not  sign  the  memorandum  as  agent  to  defendant ;  that  neither  hii 
agency  nor  the  contract  were  recognised  by  the  receipt  of  the  money  or  B.'s  letter;  thtt 
there  was,  consequently,  no  proof  of  a  contract  to  make  a  title  on  which  defendant  conld 
be  charged  under  s.  4,  of  the  Statute  of  Frauds ;  and,  therefore,  that,  although  plaintiff 
might  recover  the  deposit  and  moiety  of  auction  duty  as  money  had  and  received,  be 
would  not  recover  interest  thereon,  nor  his  expenses  of  investigating  the  title. 
Plaintiff  claimed  tour  sums ;  the  declaration  contained  a  special  count,  and  counts  sere- 
rally  for  money  lent,  money  paid,  money  had  and  received,  interest,  and  on  an  accovot 
stated.    At  the  trial  he  recovered  for  two  of  the  sums,  and  the  verdict  was  entered  op 
for  them  on  the  count  for  money  had  and  received,  and  for  the  defendant  on  the  other 
counts,  subject  to  a  special  case,  in  which  the  question  was,  whether  plaintiff  was  en- 
titled to  the  other  two  sums,  or  either  of  them,  and  how  the  verdict  was  to  be  entered 
in  respect  of  these  two  sums.    On  the  special  case,  the  Court  decided  that  the  plaintiff 
was  entitled  to  neither  of  these  two  sums ;  but  they  directed  a  verdict  to  be  enteied 
for  him  for  the  other  two  sums,  on  the  counts  for  money  had  and  received,  tmd  wsuf 
paid: 

{a)  The  distinction  taken  in  Parker  v,  Patrick  was  grounded  on  the  statute  21  H.  8,  e. 
11.  It  would  seem,  therefore,  that  since  the  statutes  7  ^  8  G.  4,  c.  27,  and  c  29,  (see  p. 
496y  note  (h)  ante),  that  case  can  no  longer  be  an  authority. 
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that  the  deftnduit  was  entitled  (after  the  rales  Hil.  2  W.  4,  and  before  the  rules 
HO.  4  W.  4,}  to  the  costs  of  the  special  case,  having  substantiallj  succeeded  on  the  whole 
of  it 

This  was  a  special  caaey  in  substanoe  as  follows : — ^Assumpsit.  The  plain- 
tiff declared  spemally  on  the  conditions  of  a  sale  faj  auction  of  the  moiety  of  an 
estate  sold  by  Mills,  an  anotioneer,  to  the  plaintiff;  and  claimed  to  recover  the 
amoont  of  Uie  deposit  paid,  and  a  moiety  of  the  auction  duty,  with  interest, 
^5011  ^^  ^^  expenses  of  inyestigating  a  title,  which  was  found  not  *to  cor- 
-'  respond  with  the  representation  in  the  proposals  of  sale.  The  declara- 
tion also  contained  counts  for  money  lent,  money  paid,  and  money  had  and  re- 
ceired,  for  interest,  and  on  account  stated.     Plea,  the  general  issue. 

On  the  trial  before  Denman,  0.  J.,  at  Guildhall,  in  February,  1884,  a  verdict 
was  foond  for  the  plaintiff  for  85^.  16«.  Sd.  (being  the  amount  of  the  deposit 
and  a  moiety  of  the  auction  duty,)  on  the  count  for  money  had  and  received ; 
and  for  the  defendant  on  the  spe<dal  count,  subject  to  an  application  to  be  made 
to  increase  the  damages  as  after-mentioned. 

In  the  following  Easter  term.  Sir  Jamet  Scarlett  obtained  a  rule  to  shew 
canse  why  the  damages  should  not  be  increased  by  adding  SOL  lis.  2d.  for  the 
pLuD^ff 's  costs  of  investigatins;  the  vendor's  title  and  endeavouring  to  ffet  the 
poiehase  completed,  or  such  other  sum  as  the  Master  on  taxation  should  find 
to  be  due;  and  6/.  19s.  Sd.  for  interest  on  the  sums  so  paid  as  deposit  and  for 
anctiott  duty;  with  leave  to  the  parties  to  state  a  case  for  the  opinion  of  the 
CoorL 

The  defendant  was  mortgagee  of  the  property.  The  printed  particulars  and 
oottditicns  of  sale  stated  t£at  Uie  property  was  <'  to  be  sold  by  auction  by  Mr. 
Millfl,  by  direction  of  the  mortgagee,  in  lots;"  that  descriptive  particulars  might 
be  had  of  Messrs.  R.  and  M.  Browne,  solicitors,  at  the  Mart,  and  at  Mr.  MiUs's 
office;  and  that  the  sale  was  to  be  subject  to  the  usual  conditions,  and  to  the 
Mowing:  vis.  '^  That  the  highest  bidder  shall  be  the  purchaser,  and  that  a 
moietv  m  the  auction  duty  is  to  be  paid  by  the  purchaser;  that  every  purchaser 
shall  immediately  pay  down  a  deposit,  in  the  proportion  of  20L  for  ever^r  100^. 
*5021  ^  ^  *purchase-money,  into  the  hands  of  the  auctioneer,  and  sign  an 
-'  agreement  for  payment  of  the  remainder  to  the  vendors  on  or  before  the 
29th  of  September  next,  at  wbich  time  the  purchase  shall  be  completed,  and 
the  respective  purchasers  are  then  to  have  the  actual  possession  of  their  respec- 
tive  bts,  subject  to  the  respective  leases  mentioned  in  the  particulars  hereto 
annexed;  thai,  within  twenty-one  days  of  the  day  of  sale,  the  vendors  shall,  at 
their  own  expense,  prepare  and  deliver  an  abstract  of  their  title  to  each  purchaser, 
and  shall  deduce  a  good  title  to  the  lots  sold,  but  no  purchaser  shall  be  entitled 
to  call  for  or  require  any  evidence  of  title  further  back  than  the  will  of,"  &c. 
(Certain  objections  were  also  precluded.)  The  said  particulars  and  conditions 
were  indorsed  with  the  name  of  the  auctioneer,  thus : — "  Mills,  auctioneer  and 
estate  agent,  St.  Mildred's  Court,  Poultry.'' 

The  plamtiff,  at  the  sale,  was  declared  the  purchaser  of  lot  2,  described  in  the 
parlAcnlarB,  for  400/. ;  and  he  paid,  at  different  times,  the  deposit  of  20/.  per 
cent,  on  the  purchase-money,  and  a  moiety  of  the  auction  duty;  and  receipts 
were  given  for  the  same,  in  the  following  iorm : — 

"  Auction  Mart,  29th  of  August,  1832. 
''  Beceived  of  Mr.  Henry  Oosbell  eighty  pounds  in  part  payment  of 
deposit  and  one-half  duty,  on  property  purchued  by  him  this  dav,  as  per  agree- 
ment <<  For  Mr.  Mills. — Joseph  Newman." 

Joseph  Newman,  who  signed  the  receipts  for  MiUs,  was  his  managing  clerk, 
and  had  due  authority  from  him  to  give  such  receipts. 

*&031      ^^®  plaintiff  also  signed  an  agreement,  which  was  Sprinted  and  writ- 
-^  ten  on  the  back  of  the  aforesaid  particulars  and  conditions  of  sale,  and  of 
which  the  following  is  a  copy : — 
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^  Andaon  Mart,  29th  Angint,  1832. 

''  Lot  2.  I  hereby  acknowledge  that  I  have  this  day  become  the  puichaaer 
of  the  property  mentioned  in  the  within  particular,  at  the  sum  of  400?.,  and 
Jiaye  paid  into  tibe  hands  of  Mr.  John  Milk  80/.  as  a  deposit  and  in  part  pay- 
ioaent  of  the  said  purchase-money,  and  abo  5^  16<.  8c2.,  being  one  m<riely  of  the 
auction  duty ;  and  I  do  hereby  agree  to  pay  the  vendors  the  remaining  sam  d 
820/.  on  the  29th  of  September  next^  and  in  all  reipeots  to  lulfil  on  my  part  the 
within  conditions  of  sale.  ^*  H.  OoebelL 

''  Witness,  Joseph  Newman/' 

Joseph  Newman,  who  witnessed  the  ezeoation  of  ibis  agraementy  was  the 
auctioneers'  derk  before  mentioned. 

The  defendant  was  the  person  by  whose  authority  the  propertrjr  was  put  up 
to  sale,  and  was  the  intended  Tender  thereof.  A  sum  of  money  was  paid  by 
the  auctioneer  to  Messni.  Browne,  as  agents  for  the  defendant,  and  as  paxt  of 
iihe  depoeit. 

After  the  auction,  the  following  letter  was  written  by  Messars.  Browne,  as  the 
attorneys  for  the  vendor,  to  the  attoniey  for  the  plaintiff : — 
<'  Archer  and  Others  v.  Gosbell. 

"  Sir, — ^We  had  better  admit  that  we  cannot  make  out  our  title  to  this  pro- 
perty as  freehold,  so  as  to  render  it  marketable;  and  if,  therefore,  your  cheat 
will  not  take  it  as  it  aj^pears  on  the  abstract,  the  better  way  will  be  for  r^gf^ 
iim  to  relinquish  his  purchase,  and  we  ^presume  we  must  pay  your  *- 
charges,  which  we  trust  will  not  be  much,  and  you  can  then  return  us  our 
abstract 

<^  We  widi  for  your  dienf  s  immediate  4etennination,  as  we  mean  finally  to 
flottle  this  long-standing  a&ir.  ^  We  am,  Ac, 

''  &.  and  M.  Bn)wne.(«) 

"3d  July,  1833.". 

No  sufficient  title  has  ever  yet  been  made  to  the  plaintiff. 

The  pluntiff 's  ri^ht  to  recover  the  sum  of  852.  I8s.  8<2.  on  the  oooat  for 
saoney  had  and  received  was  not  disputed. 

The  question  for  the  opinion  of  the  Goort  was  stated  to  be,  whether  the  plain- 
tiff was  (NT  was  not  entitled  to  recover  the  said  sums  of  30/.  lis.  2d,  and  6L  19t. 
M.  mentioned  in  the  sud  rule  of  Court  of  Saturday  the  19th  of  April,  1834,  or 
either  of  them,  and  how  the  verdict  was  to  be  entered  between  the  parties  in 
respect  of  the  said  two  last^mentioned  sums. 

Sir  F.  PoUockf  Attomey-Qeneral,  for  the  plaintiff.  The  plaintiff  is  ratilM 
to  the  deposit,  upon  the  authority  of  Wilde  v.  Fort,  4  Taunt  384;  and  no  doaht 
can  now  be  entertained  that  he  is  also  entiUed  to  recover  the  expenses  and  the 
interest,  if  there  has  been  a  contract  It  will  be  objected,  that  there  has  beea 
AO  signature  to  a  written  contact,  except  by  the  purchaser.  It  is  true  that  if, 
npon  a  sale  by  auction,  the  purchaser  signs,  and  the  auctioneer's  elerk  also 
signs,  and  nothing  more  *iB  done,  there  is  no  contract  upon  •  which  the  ^^ 
purchaser  can  recover;  but  if  the  vendor  ratifv  the  signature  of  the  ^ 
elerk,  this  is  as  binding  as  if  the  auctioneer  or  the  vendor  himself  had  signed. 
The  authorities  on  this  point  are  collected  in  Sugden's  Vendor  and  Purchaser, 
ch.  3,  s.  2,  ii.  iii.,  vol.  i.  pp.  99,  103,  9th  ed.  In  Coles  v.  Treoothick,  9  Yee. 
234,  a  signature  as  a  witness  by  a  duly  authorised  clerk  of  an  auctioneer  was 
held  to  be  sufficient :  therefore,  if  the  signature  of  the  clerk  in  the  present  case 
has  been  recoffuised  by  the  principal,  there  is  a  signature  by  an  agent :  Madetn 
V.  Dunn,  4  Bing.  722,  Soames  v.  I^encer,  1  D.  &  R.  82.  Here  the  vendor  is 
admitted  to  have  received  the  money,  otherwise  the  plaintiff  could  have  lece- 
vered  nothing,  and  such  receipt  is  a  recognition.  [Lord  Dsnmaii,  C.  J.  It  is 
said  in  Starkie  on  Evidence,  vol.  ii.  p.  352,  2d  ed.,  that  <<  The  derk  of  an  ageat 

(a)  In  the  course  of  the  argament  it  was  agreed  by  coonsel  that  this  should  be  con- 
sidered ae  the  letter  of  the  defendant's  agent 
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iMfl  not)  in  general,  anilHmty  to  sigD  for  the  principal,  altlrongh  it  may  be 
aofllcient  in  pertienlar  cases  where  the  principal  has  assented/'  Littlisale, 
J.  WottM  yon  say  the  signature  as  a  witness  was  enough,  if  it  appeared  that 
the  clerk  had  merely  been  called  in  to  attest,  without  having  heard  any  thing 
as  to  the  oontractf]  In  this  case,  the  clerk  must  have  been  cognisant  of  the 
eontente.  Bat,  again,  the  letter  of  Messrs.  Browne  is  also  a  recognition  of  the 
oontraot.  It  is  snggested  that  the  plaintiff  shall  *^  relinquish  his  purchase  /' 
the  fact  of  ihe  purchase  is  therefore  recognised,  independently  of  the  clerk's 
aigDfttQre. 

T^enger,  contrA.  The  facts  hi  Coles  v,  Trecothick,  9  Yes.  S84,  were  very  dif- 
*5061  ^^'^^^  ^^™  those  in  the  present  case.   The  ^master  of  the  clerk  there  told 

-*  the  principal  that  he  was  in  the  habit  of  allowing  the  clerk,  who  signed,  to 
tiansaot  bnsinese  for  him,  and  ^e  principal  acquiesced  in  his  so  doing.  As  to  the 
ratification  here,  which  is  admitted  to  be  necessary,  part  payment  is  insufficient 
imder  20  Car.  2,  e.  8,  s.  4 ;  under  s.  17,  it  is  made  sufficient  by  express  words. 
Here,  too,  the  money  is  received,  not  by  the  principal,  but  by  the  attorneys. 
K  that  were  a  sufficient  recognition,  there  never  could  be  any  difficulty  or  ques- 
tion as  to  the  effect  of  the  clerk's  signature,  for  the  oierk  always  does  pay  over 
the  deposit  to  the  auctioneer.  Then,  as  to  the  letter  of  Messrs.  Browne,  a  party 
cannot,  under  the  Statute  of  Frauds,  pray  in  aid  parol  evidence  to  explain  the 
terms  of  a  written  contract,  although  parol  evidence  may  be  given  to  show  the 
fact  of  a  particular  person  having  authority.  In  Boy  dell  v.  Drummond,  11 
Sast,  142,  a  signature  of  a  name  was  held  to  foe  inapplicable  to  a  distinct  written 
iBstrameat,  not  referred  to  in  the  paper  on  which  the  name  was  signed }  and  it 
WIS  said  that  the  two  could  not  be  connected  by  parol  evidence.  Now  here, 
without  parol  evidence,  the  lett^  cannot  be  connected  with  the  property;  an<Jh 
it  is  impoeeible  to  construe  this  letter  into  a  recognition  of  the  clerk's  authority 
•s  agent ;  it  is  the  letter  of  an  i^^t  only.  [Littlebale,  J.  Here  are  agents 
>of  two  sorts,  one  the  attorney,  the  other  the  auctioneer's  clerk ;  the  plaintiff  pro- 
poses to  set  up  the  anthority  of  one  agent  by  the  act  of  the  other.] 

Sir  F,  PMxkj  in  reply.  The  argument,  that  the  receipt  of  money  by  the 
*5071  ^^^^^^'^^^i')  ^0  insufficient,  is  fallacious :  for,  according  to  that  doctrine, 

-*  a  receipt  of  money  by  the  banker  of  the  principal  would  be  insufficient. 
The  payment  to  Messrs.  Browne  was  a  payment  to  the  defendant ;  the  case 
fltiltes  that  it  was  paid  to  them  **  as  agents  for  the  defendant.''  In  Boydell  t;. 
Drummond,  11  East,  142,  the  signed  paper  referred  to  nothing;  in  the  letter 
of  Messrs.  Browne,  both  parties  are  named ;  it  speaks  of  <'  this  property  as  free- 
hold,'' and  the  <<purehase"  and  the  <<  charges"  of  the  plaintiff's  attorney  are 
referred  to.  There  is  no  objectton,  in  a  case  like  the  present,  to  connecting  two 
written  doeuments  by  parol  evidence. 

Lord  DsNMAN,  C.  J.  In  order  to  see  whether  the  plaintiff  be  entitled  to 
recover  the  sum  which  he  now  claims,  it  is  necessary  to  ascertain  whether  he 
can  resort  to  any  agreement  conformable  to  the  fourth  section  of  the  Statute  of 
Frauds.  The  words  of  that  section  are : — "  Unless  the  agreement  upon  which 
fQok  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."  It  is  quite  evident  that,  here,  no  such 
writing  was  signed  by  the  party,  or  any  person  previously  authorized  by  him. 
But  it  is  sud  Uiat  the  subsequent  acts  on  the  part  of  the  principal,  amount  to 
a  recognition,  and  ratify  the  agency.  Certainly  it  appears  from  Maclean  v. 
Dunn,  4  Bing.  722,  that  a  subsequent  recognition  is  enough.  The  question  is, 
whether  there  be  here  such  a  recognition.  No  doubt  I  should  require  the  most 
*S0ft1  ^^^^^^  authority  to  shew  that  such  a  signature  as  we  have  here  could 

^  be  binding,  except  in  the  ^character  of  witness.  Lord  Eldon  says,  in 
Coles  9.  Trecothidk,  9  Yes.  251 : — '<  Where  a  party,  or  principal,  or  person  to 
be  bound,  signs  as  what  he  cannot  be,  a  witness,  he  cannot  be  understood  to 
sign  otherwise  than  as  principal."    But  I  think  that  remark  open  to  much 
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obflerratioii.  A  witiien  micht  be  drawn  into  tnnnoticHiB  whieh  he  did  not 
oontemplate,  and  of  which  he  was  ignorant.  That  would  be  a  great  step  to 
take;  no  such  dedaion  has  been  actoaUj  made;  and,  if  it  had,  I  should  puue, 
unless  I  found  it  sanctioned  by  the  very  highest  authority,  before  I  held  that  a 
party  attesting  was  bound  by  the  instrument.  Suppose,  however,  that  a  partj 
could  be  bound  by  a  si^ature  in  the  oluunleter  of  a  witness,  is  there  here  any 
proof  of  authority?  With  respect  to  the  letter,  it  is  quite  possible  that  the 
parties  writing  it  were  totally  ignorant  of  the  particulars  of  the  contract.  They 
might  know  l£at  there  was  some  contract;  but,  if  that  were  held  to  bind  as  a 
recognition  of  all  the  particulars  of  the  actual  conlnct,  it  would  be  letting  in 
all  the  abuses  which  the  statute  was  passed  to  prevent.  And  this  letter  ia  no 
ratification,  but  an  abandonment 

LiTTiiEDALB,  J.  I  am  of  the  same  opinion.  The  Attorney-General  aab 
how  the  deposit  could  be  recoverable,  if  there  were  no  contract?  There  is  a 
great  distinction  between  the  deposit  and  the  expenses;  the  deporit  gets  into 
we  hands  of  the  defendant,  or  his  agents,  and  the  party  receiving  it  does  not 
apply  it  to  the  purpose  for  which  it  was  pud.  That  is  money  had  and  received 
to  the  use  of  the  party  paying;  and  the  agent,  when  he  disclaims  the  applica- 
tion, acknowledges  it  to  oe  so  received,  and  b  bound  to  return  it.  But,  in  ords 
*to  recover  the  expenses,  the  plaintiff  must  shew  that  the  defendant  had  r^^ 
entered  into  a  valid  contract,  undertaking  to  make  out  a  title.  It  is  pro-  I- 
posed  to  prove  the  agency,  in  the  first  place,  by  the  signature  of  the  derk  to  the 
auctioneer.  He  gives  a  receipt  for  the  auctioneer;  the  case  states  that  thedezk 
had  authority  to  give  receipts,  and  he  must  be  so  authorised  in  the  natural  oootk 
of  things.  There  is  a  snffident  signature  to  the  acknowledgment  of  Angost 
29th,  so  fur  as  the  purchaser  is  concerned.  And  then  it  is  contended  that  the 
clerk,  by  signing  this,  though  only  as  a  witness,  supplies,  if  he  can  be  shevn 
to  be  an  agent,  the  signature  required  by  the  act  I  do  not  find  this  laid  down 
by  Lord  Eldon.  He  does  indeed  say,  in  Coles  v.  Trecothick,  9  Yes.  251, 
^' Where  a  party,  or  principal,  or  person  to  be  bound,  signs  as  what  he  cannot 
be,  a  witness,  he  cannot  be  understood  to  sign  otherwise  than  as  prindpal" 
But  see  what  the  signature  was  in  that  case :  ''  Witness  Evan  Phillips  for  Mr. 
Smith,  agent  for  the  seller."  That  assumes  quite  a  different  appearance  from 
the  signature  in  the  present  case,  where  Newman  simplyjBigns  as  witness.  Snc^ 
a  signature  does  not  fall  within  Lord  Eldon's  rule.  Then  it  is  said  that  the 
letter  of  Messrs.  Browne  is  a  ratification.  What  does  it  ratify?  It  cannot 
ratify  Newman's  signature  as  i^zent  for  the  principal,  for  he  did  not  sign  as 
such  agent  at  all.  The  letter  of  Messrs.  Browne,  inasmuch  as  it  refers  to  the 
abstract,  although  requiring  parol  evidence,  might  possibly  be  enough,  if  it 
ratified  the  contract;  but  it  is  not  a  ratification,  it  is  an  ammdonment  Thii 
does  not  prove  that  what  had  been  before  done  was  a  satis&ction  of  the  requi- 
sites of  the  Statute  of  Frauds. 

*WiLLiAM8,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  p^rt a 
this  was  a  signature  by  an  agent  duly  authoriaed.  The  Attorney-Gene-  ■- 
ral  argues,  that  the  signature  by  the  clerk  as  witness  would  be  sufiioient,  on  the 
supposition  that  he  was  cognizant  of  the  contents.  It  does  not  appear  from 
any  thing  on  the  face  of  the  document,  that  he  had  such  knowledge ;  and  to  kt 
in  parol  proof  of  such  knowledge,  would  be  just  the  mischief  whidi  the  statute 
was  meant  to  obviate.  The  receipt  of  the  money  comes  to  nothing;  it  is  menij 
the  ordinary  course  of  receiving  money  at  a  sale.  Then  the  only  remainiog 
question  is,  as  to  Messrs.  Browne's  letter,  but  I  cannot  infer  from  the  letter, 
that  up  to  that  time,  every  preceding  step  required  by  the  Statute  of  Frandfi 
had  been  complied  with  ?  It  appears  to  me  a  great  strain  to  say  that  the  sig- 
nature by  another  person's  clerk  is  a  signature  by  an  unauthoriaed  agmt  of  the 
defendant,  and  that  when  he  signs,  not  as  agent,  but  as  witness.  Unless  that 
be  something  to  shew  that  he  is  termed  a  witness  merely  by  a  mistake,  it  oaa- 
not  be  said  that  he  signed  as  agent. 
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Bole  MfoUows: — 
''It  18  ordered  ihftt  a  verdiot  be  entered  for  the  plaintiff  on  theoonnt"  [not 
oomits]  ''for  money  had  and  reoeived,  and  money  paid;  and  for  the  de- 
fendant on  all  the  other  oonnts." 
On  the  taxation  of  eosts,  the  master  allowed  the  plaintiff  the  costs  of  the 
oaQfle,  to  the  extent  of  the  finding  and  judgment  in  his  feyonr,  but  no  costs  of 
*5111  ^^  special  case;  and  he  aliowed  the  defendant  his  costs  *on  the  spiBcial 
-*  and  other  oonntoi  together  with  his  costs  of  settling  and  arguing  the 
special  case. 

In  Easter  term,  1835,  Oarrinffton  obtained  a  rule  calling  upon  the  defendant 
to  shew  cause  why  the  Master  should  not  tax  the  plaintiff's  costs  of  and  occa- 
sioned by  the  application  to  the  Court  to  increase  the  Terdict,  and  of  preparing, 
settling,  and  arguing  the  special  case :  or  why  the  Master  should  not  disallow 
the  costs  of  the  special  case  which  he  had  allowed  to  the  defendant.  In  Michael- 
mas term  following  (Noyember  21st)y 

W.  Ciarkmrn,  shewed  cause.  The  defendant  is  entitled  to  the  costs  of  the 
special  case.  The  rules  of  Hil.  4  W.  4,  5  B.  &  Ad.  i.  It.  x.,  are  not  applica- 
ble, because  the  declaration  bore  date  before  Easter  term,  1834 ;  but  the  rule 
of  Hil.  2  W.  4, 1.  74,  8  B.  &  Ad.  385,  is  sufficient.  It  directs  that  no  costs 
shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which 
he  has  not  succeeded ;  and  that  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs.  Here  the  defendant  succeeded  on 
the  special  case;  and  that  is  really  an  issue  found  in  his  &Tour.  [Colebibox, 
J.  Must  not  you  then  shew  that  the  costs  of  the  special  case  arise  from  issue 
found  for  you  f]  The  plaintiff  argues  that  it  appears  from  the  statement  of  the 
the  special  case  that  he  obtained,  at  the  trial,  a  yerdict  on  the  count  for  money 
*5121  ^^  '^^  receiyed  only  ;(c)  and  that,  by  the  decision  of  *the  Court  on 
-I  the  special  case,  he  has  also  a  yerdict  on  the  count  for  money  paid :  so 
that  the  plaintiff  has  succeeded  as  to  a  part  of  the  question  raised  upon  the  spe- 
cial ease.  But  the  whole  of  the  sum  by  which  the  plaintiff  attempted,  on  tne 
special  case,  to  increase  his  yerdict,  ana  which  was  all  he  sought  in  arguins  it, 
has  been  disallowed  by  the  Court  on  the  special  case,  to  which  the  defendant 
was  compelled  to  become  a  party :  and  the  count  for  money  paid  must  be  con- 
sidered to  be  entered  merely  for  what  the  plaintiff  had  already  obtained  on  the 
trial  Substantially,  therefore,  the  decision  on  the  special  case  is  wholly  in 
fayour  of  the  defendant. 

Sir  J^.  FoOoek,  and  Carringtm^  contrit.  The  rule  referred  to,  of  Hil.  4  W. 
4,  mentions  only  issues  and  not  a  special  case.  The  regular  course  has  always 
been,  that,  if  the  plaintiff  succeeded  on  any  part  of  the  special  case,  he  was  en- 
titled to  the  costs  of  the  whole.  Here  the  plaintiff  has  succeeded  as  to  a  part; 
for  he  has  the  yerdict  on  the  count  for  money  paid,  which,  but  for  the  special 
case,  he  would  not  haye  had.  In  Garland  v.  Jekyll,  2  Binff.  330,  S.  C.  9  B. 
Moore,  620,  the  special  case  raised  two  points;  one  was  withdrawn  on  the  ar- 
gument, the  other  was  decided  for  the  defendant ;  yet,  though  it  did  not  appear 
that  the  plaintiff  must  haye  succeeded  on  the  point  withdrawn,  he  was  allowed 
all  the  ooeta  of  the  special  case.  Here  the  plaintiff  has  actually  succeeded  as  to 
mpart 

Patteson,  J.(6)    This  rule  must  be  discharged.    The  Master  looks  at  the 

i^c^QI  special  case,  and  sees  what  ^points  are  raised  by  it.    No  one  can  doubt 

^^^^  that  it  related  entirely  to  the  two  sums  of  30^.  11«.  2d.  and  6/.  19s.  Sd. 

The  question  stated  for  the  opinion  of  the  court  was  [his  lordship  here  read 

the  question  at  the  end  of  the  special  case,  antd,  p.  504.]    It  comes,  then,  to 

(a)  In  fact,  the  mlniite  on  the  panel  was  "verdict  for  the  plaintiff,  damages  86/.  16«.  SdL, 
costs  40<. ;  for  the  defendant  on  the  special  connt."  Bnt  the  decision  of  the  Gonrt  pro- 
ceeded on  the  sapposition  that  the  verdict,  at  the  trial|  was  for  the  plaintiff  on  the  count 
for  monej  had  and  received  only. 

(6)  Lord  Denmaa,  G.  J.,  was  absent 
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this  :  was  the  plaintiff  entitled  to  reoover  the  two  snms  of  SO?.  II9. 2i.  and  6/. 
Ids.  6d,,  or  either  of  them,  and  if  so,  how?  The  disenssion  as  to  the  rest  vu 
therefore  excluded.  The  plaintiff,  however,  says  that  he  has  sueoeeded  as  to  i 
part  of  the  special  case,  because,  on  the  argametit,  a  matter,  which  was  not  in 
oispute  on  the  special  case,  was  incidentally  disposed  of.  Bat  the  eonectioo 
made  in  that  matter  was  one  which  might  haye  been  made  by  the  Judge  wiio 
tried  the  cause.    The  plaintiff  &iled  as  to  all  for  which  he  came  here. 

WiLLiAHS,  J.  I  am  of  the  same  opinion.  The  plaintiff  lost  all  that  wv 
really  the  subject  of  the  special  case. 

OoLiaiiDGK,  J.  It  is  contended  that  the  rules  do  not  mention  a  spedal  ease. 
That  is  true;  but  neither  do  they  mention  wrtnesses,  nor  many  other  sobjeete 
of  costs.  The  question,  therefore,  is,  do  the  expenses  of  the  special  case  fom 
A  part  of  the  expenses  of  the  issue  ?  If  so  the  party  is  as  much  entitled  to 
oosts  upon  it  as  to  cost  of  witnesses.  Rule  discharged  without  costs. 


*The  KTSa  against  The  Inhabitants  of  WfiAKGLE.    Saturdag^,      j^^i^ 

January  17.  '• 

Appellants  against  an  order  of  removal  called  a  witness  to  give  parol  evidence  of  t  Ur- 
ing.  On  crosB-ezamination,  he  stated  that,  at  the  time  of  the  hiring,  he  And  the  semit 
went  to  the  chief  constable's  clerk,  who,  in  their  presence  iTnd  hj  tbeir  directioo,  tt- 
tared  the  terms  of  the  hiring  in  writing,  bat  that  neither  par^  signed  the  eatiy.  Be 
did  not  state  whether  or  not  the  writing  was  read  over  to  them : 

.Held,  that  this  was  not  siifficient  proof  of  the  contract  having  been  pat  into  writing  to 
exclade^parol  evidence  of  the  terms. 

On  appeal  against  an  order  of  jnstiees  for  the  remo^l  of  Anne,  the  wife  of 
Jonas  Pftge*  from  the  parish  of  Skirbeck  to  the  parish  of  Wrangle,  both  in  tke 
Parts  of  Holland  in  the  county  of  Lincoln,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Oonrt  upon  a  special  case.  It  appeared  by  the 
ease  that,  the  respondents  having  proved  a  primft  fiicie  settlement,  the  app^ 
lants  endeavoured  to  establish  a  subsequent  settlement  in  a  third  parish  by  t 
hiring  and  service  of  the  said  Jonas  Page,  (who  bad  absconded ;)  to  prove  which 
ease  Charles  Oollins  was  called,  and  stated  that  he  had  hired  Page  for  a  year,8t 
Leake  Statutes,  in  1822.  In  reply,  however,  to  a  question  pat  b^  the  respos- 
dents,  he  stated  that  the  agreement  for  the  hiring  was  in  writing.  This  he 
afterwards  explained  by  stating  that  he  and  Page  went  together  to  Mr.  PIsat, 
the  chief  constable's  clerk,  who,  in  their  presenoe  and  by  their  direoUoa,  a- 
tered  the  terms  of  the  hiring  into  writing,  but  which  was  not  signed  by  eitber 
Collins  or  Page.  The  writing  was  not  prodnced  at  the  trial,  and  no  reason  vas 
given  for  its  nonprod notion.  The  respondents  submitted  that  oral  evidence  d 
the  hiring  could  not  be  received ;  and  the  Oonrt,  being  of  that  opinion,  eos- 
"firmed  the  order  of  removal.  The  question  now  submitted  was,  whether  or  not 
the  evidence  was  admissible. 

:  *Waddinffton,  in  support  of  the  order  of  sessions.  The  evidence  ^y^ 
was  properly  rejected.  [Lord  Denman,  C.  J.  How  did  the  fact  of  a  ^ 
third  person  having  taken  a  note  of  the  agreem<^ttt  preclude  the  proof  of  it  bj 
oral  evidence  ?]  He  was  an  agent  of  one  or  both  <k  the  parties.  [Lord  Dis- 
MAN,  G.  J.  It  is  not  stated  that  he  made  the  minute  for  their  usej  It 
appears  from  the  cases  on  this  subject,  many  of  whieh  are  ooUeeted  in  2  Stark, 
on  £v.  755,  note,  (o)  (2d  ed.,)  that  memorandums  of  this  kind  have  been  b«li 
not  to  exclude  parol  evidence,  and  (which  would  always  be  an  accompayiog  cir- 
cumstance) not  to  require  stamping,  where  the  writing  amounted  to  a  mere  col- 
Literal  statement,  and  was  unsigoed ;  Ramsbottom  v.  Tunbridge,  2  M.  &  S. 
434,  (otherwise,  if  it  were  signed  on  behalf  of  one  party,  Bamsbottom  v.  Mort- 
ley,  2  M.  &  8.  445 ;}  or  where  such  unsigned  writing  imported  nothing  wot 


tliMi  •  pvopofldf  iridoh  h»d  not  boeik  Mtod  apoa ;  Doe  dam.  Bingham  t?*  Cart- 
wrigb^  3  £•  &  Aid.  aSGj  Hawkins  v.  Warre,  a  B.  &  C.  600;  or  where  an 
order  given  bj  a  purehaaear  waa  written  down  by  the  ^vendor's  servant  to  assist 
his  own  reeaUecttony  Dalinson  o.  Stark,  4  fisp.  163.  But  those  oases  all  dif^ 
fer  from  the  present  The  last  woidd  perhaps  have  been  otherwise  decided^ 
and  would  have  leaenbted  the  present,  if  the  agent  had  made  the  minute  hj 
the  parckaeer's  direetion.  [JUxriJCiuuSy  J.  The  constable's  clerk  here  does 
not  appear  to  haipe  acted  ss  an  agent  between  the  parties.]  Ihej  went  to  him, 
andy  he,  in  their  presenoe  and  by  their  direction,  entered  tne  terms  of  the  hiring 
ivwiitutg.  They  clearly  had  that  done  in  order  that  the  writing  mi^ht  be  the 
*5161  ^^^^^'^''^  ^^  ^^^  contract  The  want  of  signature  is  *no  objection,  as 
^  the  ease  ia  not  within  the  Slatnte  of  Frauds.  [Lord  Dxnhan,  C.  J. 
We  do  noieven  know  that  the  clerk  took  down  what  the  parties  said.  WilliamSj^ 
J.  If  they  had  both  read  the  writings  oi  he  had  read  it  to  them  the  case  would, 
have  been  diierent] 

Al  R.  (^airk$y  and  OoOeUf  contnlu  Thia  waa  a  mere  collateral  writing,  and* 
the  cases  cited  are  authorities  against  the  respondents.  In  Bamsbottom  v. 
Mortieyy  2  M.  &  8.  445|  the  memorandum  was  held  to  require  stamping,  ex- 
ptessly  because  it  was  signed  in  bdudf  of  one  party.  In  Doe  dem.  Bingham 
V.  Caitwrighti  S  B.  &  AUt  326,  parol  evidence  was  held  admissible,  though 
the  laomeffanduin  had  been  read  over  to  the  defendant,  and  the  terms  assented 
to  by  hifli.    (They  were  then  stopfied  by  the  Court.) 

Lord  IhufiiAii,  G.  J.,  after  staling  the  Ckote  of  the  case,  said*-4t  appears  to 
me  that  the  evidence  waa  admissible,,  because  there  was  no  proof  by  any  one 
knowing  the  fiMSt  that  the  writing  in  question  waa  dra^n  up  as  the  agreement 
between  the  parttea  or  waa  in  faot  so :  nor  was  it  afterwards  recognized  by 
them  aa  their  agreement 

LiTrii<T>Af>i>  J,  I  am  of  the  sanna  opinion,  on  the  short  ground  which  has 
been  stated. 

WiuaAiM,  J.,  eencoRed. 

Thk  Gouet,  on  the  ajf^lieatipn  of  Waddinfftm^  allowed  the  case  to  gp  baok 
to  thej 


«g.^      *The  KIN&  mjfointi  The  InhahttantS'sf  WICKHAM.     iSbUm^, 
^  Jiuu  17. 

Ob  ifpsal  agaiast  an  order  of  removAl^  wkere  the  respoo<}fiiits  preduce  a  deed  of  feoffment 
for  the  piirpoaeoC  showing  aiettlencat  by  estate  in  the  appellant  parish,  bat  the  lands 
are  described  in  the  deed  as  situate  elsewhere,  the  respondents  (not  being  parties 
to  sach  deed)  maj  gire  parol  evidence  to  shew  that  the  lands  really  were  within  the 
appellant  parish. 

Oh  appeal  against  an  (»der  for  the- removal  of  Thomas  Thorn  and  his  wife 
from  the  parish  of  Wickham  to  the  parish  of  Boarhunt,  both  in  the  county  of 
Soathampton^  the  sessions  quashed  tike  order^  aabjeot  to  the  opinion  of  the 
Court  on  the  following  eaaa:-^ 

The  respondents,  in  order  to  shew  a  derivatiye  settlement,  proved  a  pur- 
chase of  land  by  Thomaa  GKiom,  the  panper's  father,  and  a  conveyance  thereof 
to  him  by  the  feeffbent  and  livery  in  181&.  By  the  deed  of  feoffment^  wfaioh 
the  respondents  mve  in  evidence,  it  was  witnessed  that,  in  consideration,  &o., 
Daniel  Moore  did  give^  grant  alien,  enfeoff,,  and  confirm  unto  the  said  Thomas 
Thorn,  (the  iaiherT)  his  heira  and  assigns,  all  that  piece  or  parcel  of  land, 
being  pari  of  the  hereditaments  and  premises  awarded^  by  certain  commissionr 
era  to  the  saM  Daniel  Moore  (as  in  the  deed  was  before  iMntioned)  situate  and 
being  between  Lady's  Pond  and  Pound's  FVrm,  in  the  West  Walk  of  the 
forest  of  Bere  in  the  parish  of  Sonthwick  in  the  said  county  of  Southampton, 
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oontaining  by  admeasorementy  &o. ;  and  bounded  as  follows  (that  is  to  wr),  od 
the  north-east  by  lands  awarded  by  the  said  commissionerB  to  A.  A.  and  H.  H. ; 
on  the  west  by  lands  awarded  by  the  said  commissioners  to  the  Right  Hon.  Laid 
P. ;  on  the  south  by  the  remaining  part  of  the  allotment  awaraed  to  Daaiel 
Moore  as  aforesaid ;  and  on  ;the  east  by  the  highway  called  Brooksgate  Rotd, 
and  the  several  allotments  awarded  *by  the  said  commissioners  to  cer-  ^^^^ 
tain  other  parties  who  were  named.  The  deed  contained  a  farther  grant  ^ 
and  feoffment  of  other  lands  to  the  said  Thomas  Thorn,  the  &ther,  by  one  Mai- 
thews  (to  whom  they  had  been  allotted  by  the  same  award,)  and  which  buids 
were  described  in  the  deed  and  in  this  case  by  their  extent  and  boondariee,  in 
the  same  manner  as  the  lands  before  mentioned,  and  were  also  stated  to  be  be- 
tween Ladj's  Pond  and  Pound's  Farm  in  the  West  Walk  of  the  forest  of  Boe 
in  the  parish  of  Southwiok  aforesaid ;  and  also  all  ways,  &o.,  and  the  reveiaoo, 
&c.,  and  all  the  estate,  &c.,  habendum  to  the  said  Thomas  Thorn  and  his  h&A 
Idvery  of  seisin  was  duly  made ;  and  Thorn,  the  father,  oontdnued  seised  ud 
in  possession  of  the  premises  forty  days  and  upwards,  in  the  parish  of  Boar- 
hunt,  and  after  hb  said  purchase. 

The  respondents  then  tendered  parol  evidence  to  prove  that  the  pieces  of 
land  described  in  the  above  deed  of  feoffment,  and  of  which  livery  had  been 
made  as  above  stated,  were  in  fact  wholly  situate  in  the  parish  oi  Boarbimt, 
and  not  in  the  parish  of  Southwick }  and  that  the  name  of  the  latter  parish,  if 
intended  to  describe  the  situation  of  the  lands  purchased,  had  been  inserted  hi  the 
deed  by  mistake,  instead  of  the  parish  of  Boarhunt.(a)  The  appellants  ob- 
jected to  the  admission  *of  such  evidence,  on  the  ground  that  it  went  to  pejg 
contradict  and  vary  the  description  in  the  deed  of  feoffment ;  and  that  *- 
parol  evidence  cannot  be  admitted  to  contradict  or  vary  the  terms  of  the  deei 
The  sessions  allowed  the  objection,  and  rejected  the  evidence  as  repugnant  to 
the  deed.  The  question  for  the  opinion  of  this  Court,  was,  whether  such  evi- 
dence was  admissible. 

G.  BatDlimon,  in  support  of  the  order  of  sessions.  The  evidmioe  was  properlj 
rejected.  It  is  true  that  in  Bex  v.  Cheadle,  3  B.  &  Ad.  883,  a  deed  was  pro- 
duced, reciting  that  the  pauper  had  agreed  to  purchase  land  for  21.  2i.,  and 
stating  that  the  consideration  monev  had  been  paid;  and  this  court  held  that 
the  appeUants  not  being  parties  to  the  deed,  might  prove,  in  contradiction  to  it, 
that  the  alleged  consideration  had  not  been  paid  nor  intended  to  be  paid.  But 
that  case  differs  from  the  present,  because  there  the  evidence  was  not  offered  \jj 
the  parties  producing  the  deed.  Here,  the  officers  of  the  respondent  parish  pro- 
duce a  deed  shewing  a  conveyance  of  an  estate  in  the  parish  of  Southwick;  and 
then  they  attempt  to  prove,  in  contradiction  to  the  deed  which  they  themselnB 
rely  upon,  that  the  estate  was  not  in  that  parish.  [Lord  Dsnman,  G.  J.  Thej 
say  that  it  proves  a  conveyance  of  a  certain  close ;  but  that  they  are  at  liber^ 
to  shew  that  the  close  is  not  situated  as  the  deed  alleges.1  Mmer  v,  TrsTeis, 
8  Bing.  244,  shews  that  parties  cannot  offer  extrinsic  evidence  to  correct  an 
alleged  mistake  in  an  instrument  relied  upon  by  themselves.  [LittlsdalI}  J- 
That  was  quite  a  different  case  from  this.] 

*Dampier,  and  Smirke,  contri,  were  not  heard.  [*d20 

Per  OuRiAM,(a)  Order  of  sessions  quashed. 

(a)  The  respondents  contended|  first,  that  the  words  of  the  deed  did  not  neoessaxSf 
imply  that  the  piece  of  land  conveyed  was  in  Southwick:  secondly,  that  if  they  did  » 
imply^  the  reference  to  the  parish  was  merely  matter  of  descrlpfion,  and  did  not  estop; 
Skip  with  V.Green,  1  Stra.  610:  thirdly,  that,  at  all  events,  the  parish  officers,  who  were  not 
parties  to  the  deed,  were  not  estopped  by  it;  Bex  v.  Scammonden,  3  T.  R.  474;  Bex*- 
Oheadle,  3  B.  ^  Ad.  833,  (see  Rex  o.  Wakering,  6  B.  ft  Ad.  971,J  and  that  if  this  were 
otherwise,  parties  executing  a  conveyance  of  property  might  conrar  settlements  at  thtf 
pleasure,  by  the  statement  they  chose  to  insert  as  to  the  sitaaUon  of  the  landa. 

(b)  Lord  Denman,  0.  J.,  LitUedale  and  Williams,  Js. 
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A  settlement  by  estate  was  claimed  for  H.  under  the  following  circumstances : — ^Premises 
were  demised  for  three  Ures,  which  eacpired  in  1784,  and  a  lease  for  other  lives  was 
then  granted  to  a  new  tenant,  who  paid  rent  under  it  during  all  the  time  after  men- 
tioned. At  the  time  of  the  execution  of  the  lease,  W.  was  in  possession,  and  claimed 
to  hold,  on  the  ground  that  one  of  the  Uves  in  the  first  lease  was  still  in  existence.  He 
continued  to  hold  for  twentj-six  y^ears,  and  then  died,  more  than  twenty  years  before 
^e  settlement  came  in  question.  His  widow  retained  possession  for  sixteen  years,  in 
the  last  of  which  she  derised  the  premises  to  her  daughter,  the  wifip  of  H.,  in  fee,  and 
appointed  her  executrix  and  residuary  legatee ;  at  the  same  time  expressing  a  doubt 
whether  the  premises  did  not  belong  to  the  party  who  became  lessee  in  1784.  She 
left  other  sons  and  daughters.  On  her  death,  H.  and  his  wife,  who  had  been  living 
with  the  mother  on  the  premises,  retained  possession  for  three  years,  at  the  end  of 
which  H.  conveyed  them  to  a  purchaser  by  feoflfxnent  and  livery  of  seisin.  Ko  probate 
of  the  mother's  will  was  obtained.  Neither  W.  nor  the  parties  holding  after  him  ever 
paid  any  rent.  The  lives  in  the  second  lease  had  not  expired  when  the  settlement  came 
into  dispute. 

Held,  that  H.  did  not  acquire  a  settlement  by  residence  on  the  premises  after  the  death 
of  his  wife's  mother,  there  having  been  no  adverse  possession  for  twenty  years  by  W.  or 
those  who  succeeded  him,  and  H.'s  wife  not  having  taken  any  interest  which  could 
give  a  settlement,  as  executrix  of  her  mother. 

On  a]^[ieal  agamst  an  order  for  the  remoTal  of  Jane  Hooper,  single  woman, 
firom  the  borongh  of  Azbridge  to  the  parish  of  Chappie  Allerton,  both  in  the 
ooonty  of  Somerset,  the  sessions  qnashed  the  order,  sabject  to  the  opinion  of 
this  court  on  the  following  case : — 

Jane  Hooper,  thepanper,  is  the  daughter  of  Richard  Hooper,  and  follows  his 
settlement  Lord  Weymonth  in  1732,  granted  to  Richard  Martin  a  lease  of  a 
cottage,  in  the  parish  of  Cheddar,  for  99  years,  if  three  arsons  named,  or  one 
of  them  shoold  so  long  Hve,  at  a  rent  of  four-pence.  On  the  3d  of  August, 
1784,  Lord  Weymouth  granted  to  Richurd  Gilling  a  lease  of  the  same  cottage, 
"^5211  1^^  ^  ^^  ^'^^'^  ^  ^^^  lately  feJlen  into  his  lordship's  hands,  for  a 
^  like  term  determinable  on  three  other  liyes,  *at  the  same  rent.  Joseph 
Wolf^  who  was  in  possession  of  the  cottage  on  tiie  said  8d  of  August,  claimed 
to  hold  the  same  under  the  first  lease,  upon  the  ground  that  one  of  the  three 
persons  named  in  it  was  still  alive,  ana  he  did  so  hold  until  his  death  about 
23  years  ago.(a)  On  his  death,  his  widow,  Ann  Wolf,  retained  possession  of 
the  cottaee,  and  continued  in  it  from  thence  until  her  death  in  1827.  In  1826, 
Ann  Won  made  a  will,  duly  attested  to  pass  real  estates.  She  told  the  person 
who  wrote  it  for  her  that  she  had  some  doubts  upon  it,  as  she  had  heard  it 
belonged  to  Gilling.  By  her  will,  Ann  Wolf  devised  the  cottage  to  her  daugh- 
ter Martha,  the  wife  of  Richard  Hooper,  her  heirs  and  assigns,  and  appointed 
her  executrix  and  residuary  legatee.  No  probate  of  the  will  nas  been  obtained. 
She  left  several  other  daughters  and  some  sons. 

On  Ann  Wolf's  death,  Richard  and  Martha  Hooper,  who  had  been  living 
with  her  in  the  cottage  for  two  years,  kept  possession  of  it,  and  lived  therein 
three  years,  when  Richard  Hooper  conveyed  it  in  fee  by  feoffment,  and  delivered 
seisin,  to  Emery  Thomas,  who  is  now  in  possession  of  it.  Martha  Hooper  was 
no  party  to  the  deed  or  livery  of  seisin.  The  purchase  money  was  8^.,  Uie  pre- 
miaes  being  well  worth  40^.  with  sood  title  in  fee.  The  three  lives  on  the  lease 
of  1732,  were  determined  before  the  3d  of  August,  1784.  One  of  the  lives  on 
the  lease  in  1784,  is  still  undetermined.  No  rent  has  ever  been  paid  by  Joseph 
*5221  ^^^  ^'  ^(Mb  ckiming  under  him.  Oilling  and  his  representatives  have 
^  paid  the  rent  of  four-pence  to  Lord  Weymouth  and  his  heirs  "Ho  the 
present  time,  but  have  never  been  in  possession  of  the  cottage  or  received  any 
rent  for  the  same. 

(a)  The  appeal  was  entered  at  the  October  sessions,  1833,  and  heard  at  the  following 
lipns.    The  date  of  the  order  of  removal  did  not  appear  hy  the  case. 
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The  questioDB  for  the  opinion  of  the  Court,  aa  stated  by  the  sessions,  were, 
'<  Whether  Richard  Hooper  took  such  an  interest  or  estate  as  would  eoiler  a 
settlement  on  him  in  Cheddar?  and  if  the  Court  should  be  of  opinion  that  he 
took  a  chattel  interest  under  the  will,  then,  whether  the  will  without  the  pro- 
bate will  be  sufficient  evidence  thereof  for  the  purpose  oi  proving  &  settlemeat 
in  Cheddar  r 

JSertf,  in  support  of  the  order  of  sMskms.    Biohard  Hooper  was  settled  bj  aa 
estate  in  fee  in  right  of  his  wife;  or  else  she  entered  and  resided  upon  it  as  eis- 
cutriz,  and  so  he  became  settled  in  her  ri^ht.     As  to  the  first  pointy  there  has 
been  an  adverse  possession  bj  Wolf  and  those  claiming  under  him,  ever  sinoe 
17B4.     Oilling  and  his  representatives  have  paid  rent  during  that  period;  bat 
they  have  never  had  possessioB,  nor  has  any  person  in  possession  paid  rent  or 
aeknowledged  any  superior  title.     By  the  Statute  of  Limitations,  21  Ja.  1,  e. 
10,  s.  1,  no  entry  is  to  be  made  into  lands  but  within  twenty  years  after  title 
of  entry  accrued.     The  title  of  entry  here  aecrued  in  1784.     The  case  resem- 
bles Doe  dem^  Forster  i^  Soott,  4  B.  &  C.  706.    It  is  troe  that  in  this  case 
Joseph  Wolf  claimed  in  August,  1784,  to  hold  on  under  the  first  leaas,  on  the 
ground  that  one  oestuy  que  vie  was  stiU  alive;  but  that  statement  by  him  does 
not  alter  the  character  of  his  subse<{nent  hol<Hng,  which  was  in  express  opposi- 
tion to  the  assertion  of  right  by  Lord  Weymouth  when  he  demist  to  GUiing. 
In  most  cases  of  adverse  possession  there  is  some  false  claim  set  up,  ^as  r^c^oo 
was  done  here  by  Wolfj  to  sive  a  colour  for  the  holding.    (See  9  Yiik.  *- 
Abr.  Disseisin^  (L,)  pp.  105,  106.)   And  unee  his  death  there  haa  been  acleir 
adverse  possession  for  more  than  twenty  years:  the  observation  of  Ann  Wolf  at 
the  time  of  making  her  will  cannot  have  any  weight  as  aa  acknowledgment  to 
the  contrary.    But  supposing  the  case  of  adverse  possession  to  £»il|  Ann  Wolf 
was  at  any  rate  in  possession  by  virtue  of  some  rigJiLt  aa  tenant;  and  Martha, 
her  daughter^  as  the  executrix  named  is  the  will,  and  entitled  to  act  in  thtl 
d^aoity,  though  not  having  taken  out  probate,  had  aaob  an  iatereei  ^9^ 
her,  and  enabled  her  to  communicate  a  settlement.   In  Bj^ol  v.  Horaley,  8  East, 
405,  a  sole  next  of  kin  was  held  to  gain  a  settlement  by  residmg  in  the  parish 
where  the  nroperty  lay,  before  taking  out  administration;  and  Lord  fiUenborougii 
there  relied  upon  the  party's  having  had  ^*  the  exclusive  right  to  enlotoe  tb« 
proper  means  of  acquiring  a  legal  title  to  the  property."    That  exduasve  right 
existed  hera    Bex  v.  Stone,  6  T.  R.  295,  and  the  Anonymow  Caae  in  J^ySf 
(Anonymous,  Pyer^  367  a,V  there  cited  by  Lawrenoe,  J.,  shew  that  a  tenada* 
vised  vests  in  the  exeeutor  before  probate :  and  in  Bex  v.  Thrusciosa,  1  A.  &  K 
131,  Littledale,.  J.,  held,  that  "an  occupier  who,  by  doing  an  ast  which  bt 
might  at  any  time  do,  could  have  obtained  the  legal  estate^''  gained  a  settle- 
ment by  residence  on  the  property.    There  are  many  things  which  an  exeealor 
may  do  in  that  character  before  probate*  The  smallness  of  the  purohaae  moa^ 
received  by  Bichard  Hooper  does  not  shew  that  he  was  without  title;  if  he  had 
not  some  right,  it  cannot  be  supposed  that  he  would  have  obtained  8^  fiir  the 
premises. 

^ Rogers^  and  Moody^  contr4.  It  is  stated  in  thia  ease^  that  in  1784  ^^^ 
Joseph  Wolf  claimed  to  hold,  that  is,  he  Gontinued  to  claim  pospeosion,  *- 
under  the  lease  of  1732,  because  one  of  the  lives,  as  he  said,  was  unexpini 
His  occupation,  therefore,  is  traced  to  a  right  claimed  under  Lord  Wevimth, 
and  so  consistent  with  that  relied  upon  by  the  re^ndenis.  Where  Uie  ongi- 
nal  possession  is  accounted  for,  the  usuid  presumptiott  of  a  grant  Horn  keg 
enjoyment  does  not  arise;  Doe  dem.  Fenwick  v.  Beed,  5  B.  &  Aid.  232;  ud 
while  there  subsists  any  contract,  express  or  implied,  between  the  parties  m  sad 
out  of  possession,  the  possession  cannot  be  adverse;  Boston's  Compendiuia  of 
the  Law  of  Beal  Property,  p.  146,  3d  edit.  To  make  an  adveese  ponaoMna 
there  should  be  a  tortious  ouster;  Bull.  N.  P.  104 ;  Bryan  den.  Child  v.  Wia- 
wood,  1  Taunt.  208.    The  case  here  does  not  shew  any  assertion  of  title  by 
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Jofiepb  Wolfy  as  against  Lord  Weymouth.  Then  if  Ann  Wolf^  his  widow, 
eame  in  nnder  her  husband's  presumed  right,(a)  and  upon  the  supposition  of  a 
term  still  continuing,  the  principles  already  stated  apply  to  her  possession  as 
well  as  the  husband  s,  until  1826,  when  the  first  act  of  adverse  ownership  was 
attempted  by  her  devising  the  premises  in  fee.  But  even  that  was  accompanied 
by  a  declaration  that  she  had  heard  the  property  belonged  to  Gilling;  whereas, 
to  make  a  complete  adverse  possession,  there  should  be  an  unqualified  assertion 
of  right.  Her  declaration  was  evidence  to  negative  adverse  possession ;  Doe 
*5251  ^^™'  -^^^°^^^  ^'  Pc^te^y  5  B.  &  Aid.  223.  If,  ^indeed,  it  is  contended 
-*  that  she  held  by  an  alleged  title  in  fee,  from  the  time  of  her  husband's 
death,  she  canoot  have  claimed  that  title  in  right  of  her  husband,  since  it  does 
not  appear  that  he  left  any  will.  In  that  case  her's  must  be  considered  as  an 
adverse  possession,  beginning  from  his  death.  But  she  held  for  no  more  than 
sixteen  years  from  that  time ;  and  the  subsequent  possession  for  three  years  by 
Kchard  and  Martha  Hooper,  was  not  a  continuation  of  this  supposed  adverse 
possession  by  Ann  Wolf.  They  made  no  assertion  of  risht  under  her  will;  and 
the  mode  in  which  Eichard  Hooper  at  last  disposed  of  the  property  is  inconsist- 
ent with  such  an  assertion.  At  most,  there  is  onlv  an  adverse  possession  of 
sixteen  years  by  Ann  Wolf,  and  three  years  by  Richard  and  Martha  Hooper. 
Biehard  might  have  been  ejected  during  any  part  of  the  three  years.  As  to 
the  sapposed  chattel  interest,  Bex  v.  Okeford  Fitzpaine,  1  B.  &  Ad.  254,  shews 
that  such  interest  would  not  vest  in  the  manner  now  contended  for  till  admin- 
ifltratian  was  taken  out.  Bex  v.  Thruscross,  1  A.  &  E.  126,  was  a  case  of 
eopyhold ;  the  devisee  there,  before  admittance,  had  a  right  as  against  every  one 
but  the  lord.  In  Rex  v.  Stone,  6  T.  R.  295,  probate  was  ultimately  obtained; 
so  was  administration  in  Rex  v,  Horsley,  8  East,  405.  Until  the  probate  can 
be  produced,  it  cannot  be  affirmed  with  certainty  that  the  property  was  at  any 
^me  in  the  party  supposed  to  be  executor :  Coe  v.  Westernham,  2  Selw.  N.  P. 
803,  (8th  edit.)  But,  in  fact,  there  was  in  the  present  case  no  chattel  interest, 
for  in  August,  1784,  al]  the  lives  in  the  lease  of  1732  had  fallen*. 

*Lord  Benman,  C.  J.     The  question  in  this  case  is,  whether  there 
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was  any  proof  of  an  adverse  possession.     Such  a  possession  is  not  stated 


to  us  in  terms,  nor  are  facts  shewn  &om  which  we  can  infer  it.  A  lease  having 
been  granted  in  1732  for  three  lives,  it  was  supposed  in  1784  that  that  lease 
was  at  an  end ;  and  a  new  one  was  then  granted  to  Gilling.  But  Joseph  Wolf, 
who  was  in  possession  of  the  premises  in  1784,  claimed  to  hold  them,  on  the 
ground  that  one  of  the  lives  in  the  first  lease  was  still  in  existence.  Although 
he  so  kept  the  premises,  Gilling,  who  must  have  acquiesced  in  his  doing  so, 
paid  rent  to  Lord  Weymouth  during  the  whole  time.  Wolf,  however,  only 
field  upon  the  supposition  of  the  first  lease  being  still  in  existence.  Then  as  to 
his  wife's  occupation  after  him,  there  is  no  proof  that  that  was  under  an  adverse 
claim ;  even  when  she  made  the  will  which  has  been  adverted  to,  she  threw  out 
some  expressions  of  doubt  as  to  her  right  to  do  so ;  and  at  any  rate  her  holding 
was  not  of  sufficient  length  to  make  up  a  twenty  years'  adverse  possession.  As, 
therefore,  no  adverse  possession  is  shewn,  and  there  is  no  other  ground  upon 
which  the  order  of  sessions  can  be  supported,  I  am  of  opinion  that  it  must  be 
quashed. 

LirrLEDALB,  J.  I  am  of  the  same  opinion.  It  does  not  appear  how  Wolf 
eame  into  possession ;  but  he  was  in  at  the  time  of  the  ffrantinff  of  the  second 
lease,  and  oontinued  to  hold  during  the  rest  of  his  life.  He  never  set  up 
an  adverse  claim  to  Lord  Weymouth  or  to  Gilling;  and  having  once,  by 
his  own  accoont,  held  under  the  original  lease  of  1732,  he  must  be  presumed 

(«)  If  the  result  of  the  facts  stated  in  the  case  was  that  Joseph  Wolf  held  from  Angfust, 
1784,  as  tenant  bj  sufferance,  it  seems  that  Ann  Wolf  could  not,  after  his  death,  derive 
any  right  from  him,hut  mnst,  asfar  as  anj  such  title  was  concerned,  have  heen  a  wrongfol 
holder.  See  Doe  dem.  Parker  v.  Gregory,  ante,  p.  14,  and  the  anthorities  citedi  p.  15^. 
note  (b). 
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to  have  held  by  the  Mine  oibim  of  title  till  his  dettta.  He  kft  e^  widow,  bat 
made  no  devise  to  her;  sbe^  ho^ev&t,  eontinned  *in  poneenon,  and  mart  ^qj 
be  presumed  to  have  held  in  the  eame  way  as  her  hnsband  did  before.  ^ 
Then  she  makea  a  will,  and  devises  in  fee  to  her  daughter  Martha,  whom  die 
also  appoints  her  ezecatriz;  at  the  same  time,  however,  ezpressisg  a  doabi 
whether  the  premises  in  qaestion  did  not  belong  to  Gilting;  and  that  doubt  was 
well  founded,  for  GiUing  certainly  was  the  lessee  of  Lord  Weymouth.  Althovgk 
she  devised  the  fee-simple,  Martha,  the  daughter,  nev«r  acted  upon  that  devise. 
There  was,  in  fact,  no  fee-simple  in  Ann  Wolf;  and  this  ia  not  the  case  ef  a 
party  entering  by  abatement  and  then  devising  the  laods^  If  Ann  bad  a  tens 
in  the  premisesi  the  daughter  eoukl  only  claim  it  as  executrix;  she  did  not, 
however,  make  any  claim  in  that  right,  and  in  reality  there  was  no  such  torn, 
for  that  under  whiefa  Wolf  professed  to  hold  had  expired  in  17B4.  If  th«fe 
was  any  term,  it  wss  in  OilUuff .  Biohard  Hooper  could  make  no  claim  to  the 
premises  through  his  wife,  who  held  only  by  tbe  same  kind  of  right  as  her 
mother  bad  before.    Tbe  order  of  sessions,  therafSore,  must  be  quashed. 

WiLiiXAMB,  J.  The  whole  residence  of  Joseph  Wolf  is  material  onhts 
shewing  under  what  circumstances  the  possession  was  transferred  to  his  widow, 
from  whom  the  interest  of  Biohard  Hooper  is  derived.  Now  the  iurts  dearly 
explain  the  occupation  by  Joseph,  and  tdke  from  it  the  oharaeter  of  an  advent 
possession.  Ann  Wolf,  the  wHow,  must  be  supposed  to  have  remained  on  tbe 
premises  under  the  same  oireumstanoes  as  her  husband  previously  had.  Hoop«, 
therefore,  gained  no  settlement.  Order  of  sessions  quashed. 
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January  17.  *- 

J.  N.,  in  1720,  devised  property  to  trnsteeB,  who  were  to  employ  the  proceeds  in  appta- 
ticing,  at  stated  intervals,  a  certain  anmber  of  boyv  of  his  wife's  fami^ ;  Mid,  fiuling 
that  fiimilj,  to  make  up  the  number  fh>m  among  tbe  iabaUtaats  of  a  eeriain  paiiik 
and  two  wards ;  and,  failing  those,  oat  of  the  neighbouring  parishee.  No  fulut 
occurred  in  tbe  family  named  bj  the  testator,  and  boys  of  that  fiunily  were  apprenSioed, 
according  to  the  will,  with  premiums  from  the  devised  funds.  Quiere,  whether  the  ia- 
dentures  were  free  from  stamp  duty  under  the  clause  of  stat.  66  G.  8,  o.  184,  ached, 
part  1,  tit.  Apprenticeship,  which  exempts  indentures  for  apprentioeship  poor  chfldna 
at  the  sole  charge  of  any  public  charity  ? 

A  boy  was  apprenticed  as  above  to  a  tinman  for  seven  yean,  the  master  binding  himidf 
to  teach  tbe  apprentice,  and  to  pay  his  father  a  weekly  sum  daring  the  term.  At  the 
end  of  three  y^ars  the  master,  at  the  boy's  desire,  consented  that  he  should  serre  tbe 
rest  of  his  time  with  his  own  brother,  a  plumber  and  glazier ;  and  agreed  '<  to  give  tbe 
brother  61.  as  part  of  the  premium  on  the  binding  of  the  apprentice,  for  taking  hia.' 
There  was  no  contract  in  writing,  and  the  trustees  under  the  will  were  not  parties  ifr 
the  agreement    The  61,  were  paid,  and  the  boy  went  to,  and  served,  his  brother: 

Held,  that  this  transfer  did  not  come  within  the  second  part  of  the  above  exemptof 
clause  as  an  assignment  of  such  poor  apprentice  wiUiout  valuable  consideration  giveo  ts 
the  new  master  or  mistress,  "  other  than  what  may  have  been  or  shall  be  given  by  tay 
parish  or  township,  or  by  any  public  charity." 

On  appeal  against  an  order  for  the  removal  of  Stephen  Outer  and  his  wth 
from  the  hamlet  of  Heigham,  in  the  oounty  of  the  city  of  Norwich^  to  the 
parish  of  Fakenham  in  the  oounty  of  Norfolk,  tbe  sessions  confirmed  the 
order,  sul^ect  to  the  opinion  of  the  Court  of  Bang's  Benoh  on  the  fbUowiog 
case: — 
John  Norman,  by  his  will,  dated  the  19th  of  Febraaryi  1720,  (which  it  wu 
reed  should  form  part  of  the  case"!,  devised  certain  real  estates  to  trustees  sad 
ar  hws,  upon  trust  at  the  end  of  each  suooessive  period  of  two  years  ate 


Ab  teslftior's  d«t)i  *o  put  to  aehaol,  4d4  ftt  tb^  Ma  of  fifteen(a)  to  biod  out 
appreBfcioB,  a  aoa  of  somo  one  of  hU  or  hia  fivot  wm'a  loktioof  to  aomo  trUo^ 
imtil  tbe  wiiolo  iwmber  of  hojB  tpfQtbev  in  being  thi^t  ^hoi^ld  bo  tiluis  put  to 
school  and  provided  for  should  Maoanrt  to  thirty ;  so  that  at  the  ead  of  stxtj 
4^^  jwn  after  his  deeoaao  there  night  bo  thirty  boys  ^together  ia  being 

-'  which  should  be  provided  for.  And  he  direoted  that  the  sous  of  his  or 
his  first  wife's  relations  should  uot  bo  tiius  put  to  school  or  provided  for  befom 
Umv  stuiaed  the  a^  of  four  yeovsy  nov  after  thoy  attained  the  age  of  tvelvo( 
iBd  that  if  at  auy  time  there  should  bo  a  d^ienoy  of  tho  deeoendauts  of  hie 
or  his  first  wife's  relatious,  the  trustees  should^  aaofteu  as  such  defioieuoy  should 
htppeo;  pat  to  school  and  place  out  apprentice  a  son  or  soqs  of  some  ianabiiant 
or  inhsbitsQts  of  Ber  St^reet  Ward  or  tipper  Conisford  Ward  in  Norwioh,  or  of 
the  parish  of  Oatton  iu  the  said  county  of  Norfolk^  but  tho  sons  of  stmognro 
vere  not  to  be  pua  to  school  imtii  they  attained  the  age  of  tea  jeaiB,  uor  after 
thej  attained  tho  age  of  twelve :  and  at  the  end  of  sixty  years  after  hie  deoeasOy 
<k  tettitor  direoted  his  truetees  to  build  a  houso  or  hoi^itai  for  the  reception 
of  the  boys,  and  that  the  numbershoiald  be  inoMased  by  two,  throe,  ov  &w  in 
a  jear,  until  it  reached  one  hundred  and  twenty  of  hie  or  his  said  first  wife'a 
idatioBs,  or  deooonding  from  thoqiy  if  they  could  be  knova  or  made  out  by  hia 
tnuteesy  and  if  not,  of  such  others  as  aforesaid  out  of  Ber  Street  or  Couisfosd 
Wardaad  CSattoui  if  euou|^  were  ^ore  to  bo  had;  if  not,  out  of  the  neighs 
bonriag  paoshea  ia  Norwich,  at  the  disoretiouof  tho  trustees ;  the  naaleehiklivn 
of  strangers  to  bo  ohiofly  of  Quch  pareute  as  had  been  reduced  by  kosesy  and  had 
paid  to  ohniuh  and  ppor>. 

The  raspondeula  prodacod  aa  indenture  of  ai^Hrentioeship,  beering  date  the 
1st  of  FebmaiT,  1821,  not  staniped,  hy  which  tho  pauper,  who  was  then  fotix^ 
teen  yesrs  cid,  with  tho  ooasent  oS  his  father,  bound  himself  apprentice  to 
Heniy  Yiooeat,  of  Norwich*  tinman,  to  learn  hia  art|  fo?  seven  years,  at  * 
«g^^  premium  of  161.,  '*'atatod  iu  the  indenture  to  bo  paid  to  the  master  bf 

^  Qeorfpa  Mome,  the  treasurer  appointed  according  to  tho  viU  of  Job» 
Nonnaa,  fw  the  oharitable  pajpoio  ox  annually  and  perpetoally  binding  onO 
poor  ehiJdien  apprenticoa  >  and  tiio  master  oovouanted  with  the  pauper  and  hia 
&ther  and  the  said  Gteorgo  Morse,  to  teach  the  pauper  the  art  or  mystoy  of  a 
tinman,  and  to  ftij  the  fiitherfia.  a  week  for  the  first  year,  and  aoadditjoaai  %$. 
a  week  during  each  suooaediug  yeav  of  the  appveutioeship,  Thb  indeainre  waa 
uecated  by  the  maoter,  the  pauper,  and  Mr*  Morso-  It  was  admitted  that  tha 
penper  was  bound  out  aa  the  sou  of  f  relation  of  the  eaid  John  Norman,  or  hia 
^t  ^e^  and  that  tho  prrauum  was  paid  out  of  tho  ireute  of  hia  aaid  estates, 
and  that  the  iadontnra  was  prepared  PT  the  <iBtk  to  tk^  charity,  and  paid  far 
by  the  charity;  and  itappoigrad  that  tWo  had  uevor  been  a  do&ueaoy  of  tho 
•008  of  suoh  relatsons.  and  that  uo  ftmug^r  had  bad  the  benefit  of  lUie  said 
beooest. 

The  pauper  aerved  Vincent  in  Norwich  nuder  the  iudenturo  for  abont  (kraa 
jnrsand  a  half;  wbea»y  at  the  request  of  the  pauper  (who  wus  still  a  minor), 
Vincent  eooseated  that  he  should  servo  the  remainder  of  hia  time  with  his  (the 
pauper's)  brother  in  Ae  brothor'a  trade  of  a  plumbs  and  glaaier,  and  agreed  to 
gire  the  brother  02.  aa  part  of  tho  152.  paid  as  a  premium  on  the  binding  of  the 
appreatioe^  for  taking  huu-  Iu  pursuonoe  of  this  aooemeni^  Yineent  retumod 
to  the  panper  62.  as  part  of  the  premium  which  he  had  received  with  him ;  the 
pauper  paid  hia  brother  52.  of  it,  and,  with  his  brother's  oonsent|  kept  the  re- 
laaining  12.  to  purchase  clothes.  There  was  no  agroNnent  in  writing  between 
»^I1  the  first  oad  the  second  pnaater,  nor  between  the  pauper  and  his  '^'second 

^  masler.  The  pauper  served  his  brother  two  years,  and  was  taught  hjf 
bim  the  trade  of  a  plumbW  and  a  glaaier,  and  duiing  that  time  slept  in  tho  ap* 

(o)  The  oripoAl  wU  gave  the  traitees  a  diacrotieaaiy  power  to  hind  oat  at  an  eaiilf 
age. 
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pellant  parish.  Neither  the  troBtees  under  Nonnan's  wOl  nor  the  treuarer 
were  parties  to  the  agreement  with  the  pauper's  brother.  The  appeUints  ob- 
jected to  the  indenture  being  received  in  evidencei  for  want  of  a  stamp;  bat  the 
Court  admitted  it,  and  confirmed  the  order  of  removal. 

If  this  Court  should  be  of  opinion  that  the  indenture  required  a  stamp,  rither 
originally,  or  upon  the  pauper's  goin^  to  serve  his  brother }  or  that  the  sernoe 
with  his  brother  was  insufficient  to  give  him  a  settlement,  either  on  the  grouod 
that  the  trade  of  the  brother  was  different  from  that  of  his  first  master,  or  that 
neither  the  trustees  nor  the  treasurer  were  parties  to  the  agreement  between  hu 
master  and  brother,  both  orders  were  to  be  quashed,  otherwise  the  order  of  ses- 
sions to  be  confirmed. 

Austin,  in  support  of  the  order  of  sessions.  This  indenture  did  not  require 
a  stamp,  because  the  binding  was  at  the  sole  charge  of  a  public  charity,  and 
therefore  within  the  exemption  of  stat.  55  G-.  3,  c.  184,  sched.  part  1,  tit.  Ap- 
prenticeship, (a)  The  assignment  *al80  was  within  the  exemption  of  that  nM^ 
schedule.  As  to  the  charity  being  public,  the  case  is  not  distinguishable  '> 
in  principle  from  Bex  v,  St.  Matthew's,  Bethnal  Green,  Burr.  8.  G.  574,  and 
Bex  V.  Clifton-upott  Dunsmore,  Burr.  S.  C.  697.  This  is  one  of  the  institationa 
which  it  was  the  policv  of  the  statute  to  encourage.  It  cannot  be  said  that  the 
charity  is  not  public  because  the  first  objects  of  it  are  the  descendants  of  the 
founder's  wife's  relations }  even  as  it  regards  them,  it  is  not,  properly  speakiDg, 
a  private  charity,  for  the  trusts  are  not  on  behalf  of  particular  and  specified 
individuals,  but  of  a  class  of  persons  for  ever.  This  charity,  however,  is  ex- 
tended, upon  Mlure  of  the  relations,  to  the  inhabitants  of  several  large  districts. 
Such  an  establishment  may  be  compared  to  the  foundation  of  Winchester  school, 
which  is  certainly  not  a  private  institution.  Lord  Mansfield  says,  in  Bex  r. 
St.  Matthew's  Bethnal  Green,  Burr.  S.  C.  577,  ''The  reason  of  the  distinction 
between  a  public  and  private  charity  is  obvious :  a  private  one  might  be  calcu- 
lated to  evade  the  (stamp)  act ;  a  public  one  cannot  be  supposed  to  have  been 
so."  Here  no  such  evasion  can  have  been  contemplated.  The  payment  of  6^ 
when  the  pauper  was  turned  over  to  his  brother  did  not  render  a  stamped  as- 
signment neoessaxy.  That  sum  was  not  a  "  valuable  consideration  given  to  the 
new  master,  other  than"  what  had  been  ffiven  by  the  public  charity ;  it  wu 
a  portion  of  that  money  transferred  to  the  brother  for  the  charges  of  the  boj's 
maintenance.  The  case  states  that  the  first  master  agreed  to  give  it  as  part  of 
the  15^.  premium  paid  at  the  binding.  No  case  of  this  kind,  where  monej 
passed,  would  be  within  the  exemption  of  the  statute  as  to  ^assignments,  r^sm 
if  this  were  not;  for,  when  such  assignments  take  place,  the  trustees  who  L 
originally  bound  the  apprentice  do  not  interfere.  Neither  the  trustees  nor  the 
treasurer  were  parties  to  this  assignment;  nor  is  it  any  objection  that  they  were 
not.  The  trustees  were  functi  ofiGicio  when  they  had  apprenticed  the  boy  and 
paid  the  premium ;  they  were  not  authorised  to  superintend  him  afterwards. 
In. Bex  V.  Quainton,  2  M.  &  S.  838,  where  a  bey  was  bound  out  by  trustees  of 
a  charity  under  a  will.  Lord  Ellenborough  held  that  they  did  rightly  in  not 
becoming  parties  to  the  indenture.  Nor  is  the  transfer  here  irregular  becavas 
there  was  a  change  of  trades ;  for  a  party  may  even  be  bound  to  two  master?  at 
once  to  learn  two  different  trades  successively :  Bex  v.  Louth,  8  B.  &  C.  247. 
If,  however,  the  pauper  was  not  properly  assigned,  there  was  then  a  Bufficiat 

(a)  Stat.  65  G.  3,  c.  184,  sched.  part  1,  tit  Apprenticeship.  "  Exemptions  from  the  pre- 
caoing  and  all  other  stamp  duUea. 

"  Indentures  or  other  instmrnenta  for  placing  oat  poor  children  apprentices,  bj  or  li 
the  sole  charge  of  any  parish  or  township,  or  by  or  at  the  sole  charge  of  any  pablk 
charitj,  or  pursuant  to  the  act  of  the  thlr^-second  year  of  his  Majesty's  reign,  for  tb< 
farther  regulation  of  parish  apprentices. 

"  And  all  assignments  of  such  poor  apprentices ;  provided  there  shall  be  no  aach  Tain- 
able  consideration  as  aforesaid  given  to  the  new  master  or  mistress,  other  than  wiiat  nuj 
have  been  or  shall  be  given  by  any  parish  or  township,  or  by  any  public  charity." 
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rasidence  in  Fakenham  under  the  apprenticeship  to  Vincent,  for  the  obligations 
of  a  master  are  to  teach  and  to  maintain,  and  the  apprentice  will  obtain  a  settle- 
ment bj  residence  for  either  purpose ;  Bex  v.  Banbury,  SB,  &  Ad.  706 :  and 
in  this  case,  daring  the  apprentice's  residence  in  Fakenham,  Vincent  provided 
for  his  maintenance,  and  also  had  him  taught  a  trade,  though  not  that  which 
he  was  at  first  intended  to  learn. 

B.  Andremsy  contri.  As  to  the  nature  of  this  charity,  the  argument  on  the 
other  side  would  bring  almost  ^^^tj  charity  within  the  exemption  of  the  statute, 
and  make  the  word  '<  public"  inefliectual.  In  1  Nolan's  Poor  Law,  p.  526,  4th 
ed.,  the  criterion  of  a  public  charity,  with  reference  to  the  stamp  duties,  is  said 
to  be,  that  "the  object  of  the  charity  should  be  general,  without  havinff 
*&341  ^^7  particular  individuals  in  contemplation  at  the  time  it  is  created. 

^  That  is  not  so  here.     [Lord  Dsnman,  G.  J.     The  object  may  not  be 
"  seneral,"  and  yet  the  founder  of  the  charity  may  not  have  had  "particular 
individoalB"  in  view.     A  particular  class  may  be  contemplated.     You  must 
contend  that  the  charity  was  private  till  the  happening  of  a  certain  event.    The 
case  is  like  that  of  foundations  where  a  preference  is  given  to  founder's  Mn.l 
That  case,  as  far  as  it  applies,  only  raises  the  same  question.     It  is  admitted 
that  this  was  a  binding  under  the  nrst  provision  of  the  will,  there  having  been 
no  fulnre  of  the  wife's  kin ;  the  case,  therefore,  is  the  same  as  if  the  darity 
had  been  limited  to  them.    Suppose  the  testator  had  left  money  to  bind  out  his 
own  children,  or  those  of  an  omy  son  (describing  them  as  a  class),  and  the  sur- 
plus, if  any,  to  be  employed  in  apprenticeing  poor  children  generally ;  could 
the  testators  children,  or  son's  children,  have  been  bound  wiwout  payment  of 
stamp  duty,  even  though  there  had  been  no  surplus  ?    Rex  v.  St.  Matthew's, 
Betfanal  Green,  Burr.  S.  G.  574,  was  the  case  of  a  common  charity  school,  which 
was  a  matter  of  public  concern,  and  on  that  eround  Lord  Man^eld  held,  that 
the  bindings  of  children  from  it  were  within  tne  exemption  of  the  stamp  act,  8 
Ann.  e.  9,  s.  40.     But  the  charity  in  question  has  never  hitherto  acquired  the 
charaeter  of  a  public  institution.  Then,  secondly,  supposing  the  charitv  to  have 
been  public,  the  money  paid  by  that  charity  was  not  paid  to  the  second  master; 
it  was  paid  to  Vincent  upon  the  execution  of  an  indenture,  by  which  he  was 
boand  to  teach  the  boy  his  trade,  and  to  make  a  weekly  allowance  to  the  fiither. 
"^5351  ^^  ^^"^^  indeed,  states  that  *Vincent  agreed  to  pay  6/.  to  the  pauper's 
-^  brother,  as  part  of  the  15^.  paid  as  a  premium  on  the  binding ;  but  that 
sum  of  6/.  was  not  paid  by  the  charity.    It  cannot  be  treated  as  if  the  original 
15^.  had  been  marked  money,  and  this  a  portion  of  it  It  had  become  Vincent's 
own  money,  and  was  paid  by  him  to  get  rid  of  his  liability  under  the  indenture. 
And  then,  thirdly,  the  turning  over  of  the  pauper  to  his  brother  was  a  new  and 
independent  contract,  and  one  to  which  the  trustees  were  not  parties;  conse- 
quendy,  it  did  not  come  within  any  part  of  the  exemption  given  by  the  present 
stamp  act. 

Ijird  Dknman,  0.  J.  It  appears  to  me  that  the  exemption  in  the  statute  in 
favonr  of  assignments  does  not  meet  this  case.  Perhaps  one  case  contemplated 
by  the  legislature  may  have  been,  where  the  master  dies,  and  the  charity  follows 
up  the  original  binding  by  giving  money  with  the  apprentice  to  another  master. 
Bat  tlie  trustees  here  were  no  parties  to  the  transfer  of  the  apprentice.  We 
most  oonstrue  that  transaction  in  a  manner  consistent  with  the  other  facts  of 
the  case.  It  appears  that  a  premium  of  15/.  was  given  by  the  charity  to  the 
firet  master;  he  parted  with  the  boy,  and  agreed,  as  the  case  states,  to  give  62. 
to  the  second  master  as  part  of  the  premium  received  with  the  apprentice.  "As 
part"  most  be  taken  to  mean,  as  the  calculated  proportion  which  the  second 
maater  ought  to  have  received ;  we  cannot  suppose  the  sessions  to  have  found 
that  it  was  a  part  of  the  identical  152.  That  being  so,  the  money  given  to  the 
secoiid  master  was  not  the  money  of  the  charity,  and  therefore  no  settlement 
could  be  gained  by  service  under  that  master  without  a  stamped  assignment. 
The  orders  must,  therefore,  be  quashed. 
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^LvrfLiSDAJAtf  «r.  I  am  df  the  6ame  opinion.  On  the  tnmsfer  of  tbe 
ftpprenti(M  to  the  second  master  there  was  a  new  attangement  both  as  to  pre- 
minm  and  as  to  trade,  which  the  trustees  Of  the  charitj  were  no  parties  to. 
Whatever  exemption  the  statute  on^nally  gave  to  the  indenture  was  tiben  taken 
^Way.  The  apprentice  was  not  assigned  to  serve  in  the  new  trade  under  the 
trusts  of  the  deed. 

WiLLiAMSi  J.  The  first  master  receited  Ibl  on  the  binding ;  and  dien, 
«ft6r  three  ;^ears'  service  by  the  boy,  he  paid  over  ^l  with  him  upon  a  new 
Arrangement  with  the  second  master;  that  was  a  transaction  entirely  between 
themselve/i,  and  not  one  in  which  ihe  trustees  were  at  bH  concerned.  The 
exemption,  therefore,  does  not  iipply.  Orders  quashed. 


VhB  KINO  agauut  The  Inhabitants  of  OEISGRINA.    Saturday,  Janwry  IT. 

If  our  partieft  being  xiezt  of  kin  to  an  intestate,  who  died  pOBlessed  of  a  term  in  C,  one  of 
tlretti  took  out  admltiistration ;  andt  he  four  then  Joined  in  a  mortgage  of  the  term,  nd 
raised  a  sum  tberelby,  whiob  iras  divided  e^ally  amoag  tliein,  Alterwardaou^of  fliem 
Verbally  agreed  to  sell  all  hie  interest  to  another  (neither  being  tbe  ateinistntor),  for 
a  snm  of  monej,  and  in  consideration  that  the  porohaaer  would  take  the  BflUer'i  eban 
of  the  mortgage  debt  on  himself,  and  pay  the  interest )  and  he  received  the  money  froo 
the  parchaser  accordingly :  Held,  that  the  party  selling  ^^ained  no  settlement  by  snbM- 
qtiettt  residence  in  0. 

On  4in  appeal  against  an  order  of  two  justices  for  the  rsttOyd  of  depdmw 
Uoyd  from  the  parish  of  Ciregrina  to  the  parish  of  Olasoombe,  both  in  tbe  oovntj 
of  Badnor,  the  sessions  quashed  the  ordeir^  subject  to  the  opinion  of  t^is  Cooit 
upon  the  following  ease  :-^ 

The  pauper  acquired  a  settlement  !n  Olasoombe,  by  renting  a  tenement  sitnste 
in  that  paruAi,  for  seyeral  years  up  to  1830,  at  the  yearly  rent  of  241.    The 

Euper's  father,  John  Lloyd,  died  in  1822,  intestate,  *po8seB8ed  of  a  p^^- 
u^hold  tenement  situate  in  Cregrina,  wMch  he  held  for  the  residue  ^ 
of  a  term  of  990  years,  at  a  pepper-com  rent.    He  left  a  widow  and  four  som, 
John,  James^  Septimus  (the  pauper),  and  William.    On  the  4th  of  August, 
18^8,  James  took  out  letters  of  administration  to  his  Other's  estate. 

By  an  indenture  of  assignment,  dated  23d  of  August,  1828,  between  the  mi 
James  Lloyd  the  administrator,  John  Lloyd,  Septimus  Lloyd  (the  panper),  tod 
William  Lloyd,  and  Mrs.  Ann  Quise,  after  reciting  the  lease,  the  tenement  vis 
assigned  by  James  Lloyd,  the  administrator,  and  confirmed  by  John,  SepiunUi 
if&d  William  Lloyd  to  Mrs.  Ann  Guise,  by  way  of  mortgage,  for  the  reaidae  of 
the  term  of  999  years,  for  securing  120^.  and  interest.  The  four  brothers  ^tid- 
ed the  120^.  equally  between  them,  executed  the  deed,  «nd  signed  the  receipt; 
and  covenanted  for  the  repayment  to  Mrs.  Guise  of  the  1201.  and  interest  At 
Ihe  time  of  this  transaction  the  pauper  resided  in  the  parudi  of  GHasoooibe,  Qp« 
(he  tenement  before  mentioned.  About  a  vear  afterwards,  whibt  residiBg  is 
the  tenement  in  Glascombe,  he  agreed  yerbally  with  his  brother,  WHliftm  Llojd, 
*  to  sell  to  WilHam  all  his  interest  in  the  leasehold  tenement,  in  eonsideratioii  cf 
his  paying  the  share  of  the  pauper  in  the  120?.  and  all  interest  due  and  to  |rov 
due,  and  also  of  the  sum  of  21,  which  was  allowed  to  the  pauper  by  Wilbsn- 
About  a  year  after  making  this  agreement,  the  pauper  removed  into  m  cottap 
in  the  parish  of  Oregrina,  and  continued  there  till  his  removal  under  this  order; 
but  did  not  interfere  with  the  leasehold  tenement.  In  September,  1882,  Wil- 
Uam  Lloyd,  on  behalf  of  himself  and  his  brothers,  James,  John,  and  8eptiniv» 
gave  Mrs.  Guise  *notice  of  paying  off  the  principal  and  interest  on  her  .^ 
mortgage.  By  an  indenture,  dated  29th  April,  1888,  John  Lloyd,  James  ^ 
Uoyd  (the  administrator),  and  Septimus  Lloyd  (the  pauper),  in  eonsideratioi 
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of  802.  ci>[wm«od  io  be  paid  to  ihem  by  WilKam  Lloyd,  released  and  assigned 
to  him  all  their  interest  in  the  leaaefaoM  tenement.  No  money  passed  to  the 
paoper,  William  Lloyd  claiming  and  retaining  his,  the  panper's,  share  under 
the  bargain  made  three  years  b^ore^  and  having  receiTed  and  retained  the  inter- 
mefiate  renta  beloaging  to  the  pauper's  fourth  share. 

B.  AndrewMj  ill  euppert  of  the  order  of  sessions.  This  ease  is  distingnish- 
able  horn  Bex  v.  Widworthy,  Bnrr.  8.  0.  109,  where  the  panper  was  held  not 
to  be  aBttied  by  virtae  of  his  interest  as  administrator,  on  the  ground  of  his  no^ 
haviBg  taken  out  administration  till  after  the  order  of  removal,  nor  till  after  the 
term,  in  respect  of  which  the  settlement  was  olaimed,  had  determined.  Here, 
administratioB  of  the  term  was  taken  ont  by  the  brother,  before  the  order,  and 
the  teraa  still  subsists.  It  is  true  that  a  mere  right  to  a  share  in  the  distribu- 
tioa  wjli  not  give  a  settlement;  Rex  v.  Berkswell,  1  B.  &  0.  642.  But,  here, 
that  has  takes  place  which  is  tantamount  to  distribution  by  the  administrator. 
The  conveyanee  of  1828  is  made  by  the  administrator,  who  is  legal  owner  of 
the  term,  ibr  the  benefit  ef  all  the  brothers,  who  are  parties,  and  who  divide  the 
money  raiaed  by  the  mortgage.  The  brothers  are  then  all  possessed  of  an  equity 
*5391  ^  redemption,  which  will  ffive  them  a  settlement.  And  this  '^ransac- 
^  Uon  took  place  at  a  time  when  the  brothers  might  have  compelled  the 
sdmiaistrator  to  distribnte,  or  might  have  claimed  to  occupy  as  tenants  in  com- 
mon: inatead  of  which  diey  became  paities  to  a  deed  creating  equities  in  them. 
Snek  a  tiaiiaaedon  would  have  been  an  assent  by  an  executor,  in  the  case  of  a 
term  bequeathed  to  the  brothers.  It  is  practically  a  distribution  by  the  admin- 
Btiatar.  [Littlidaia,  J.  The  equity  of  redemption  is  in  the  administrator.] 
Ik  pauper  must'  have  been  made  a  party  to  the  proceedings  in  equity  for 
TedaBintion.  ^Hierafore  the  residence  in  Cregrina  is  referred  to  as  a  sufficient 
equtabie  interest. 

AdoMmSj  oontrft.  It  is  clear  that  the  judges,  in  Bex  v.  Widworthy,  Burr. 
S.  H,  109,  woild  not  have  admitted  the  proposition  here  contended  for,  viz.,  that 
aa  eqiity  of  redemption,  however  scattered  among  several  parties,  could  be 
coupled  with  a  residence,  so  as  to  give  a  settlement.  Chappie,  J.,  says,  there, 
that  there  was  no  agreement  between  the  brothers  that  the  pauper  should  ''  take 
the  lease  as  his  distributive  share.''  In  the  present  case,  till  administration  was 
taken  oat,  not  even  the  administrator  had  any  interest  sufficient  to  confer  a 
settlement;  South  Sydenham  v,  Lamerton,  Gases  of  Settlements  and  Removals, 
No.  103,  p.  77, (a)  [Lord  Dbkman,  C.  J.  What  equity  could  remain  in  the 
pauper  uher  the  verbal  agreement  with  William  ?  William  had  taken  the  debt. 
LiTTLXDALK,  J.  The  only  scintilla  of  equity  was  created  by  all  joining  in  the 
mort^psge.] 

^5401       ^I^^  Bbnman,  0.  J.    It  appears  to  me  that  no  interest  whatever 
•■  remained  in  the  pauper  after  the  agreement. 
LrrTLSDALS  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed. 


The  KING  agatnti  The  Inhabitants  of  HABBORNE.     Saturday^  Jan.  17. 

BsspoadeiitB  haring  proved  the  settlement  of  a  ftmale  paaper  bj  marriage,  it  was  shewn, 
la  aaiwer,  that  the  bneband  was  previoasly  married,  and  that  a  letter  had  been  written 
by  his  first  wife,  bearing  date  tweoty^five  days  before  the  second  marriage,  from  Van 
IMemen's  Land.    The  sessions  thereupon  quashed  the  order. 

HcJd,  that  upon  the  evidence  given,  the  sessions  might  presume  that  the  first  wife  was  living 
at  the  time  of  the  second  marriage,  and  find  agunst  the  settlement 

(«)  As  to  the  variation  in  the  reports  of  this,  see  note  ((^)  to  Rex  v.  Horsley,  8  East, 
4Ct  ;  and  see  this  latter  case  generallj. 
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On  appeal  against  an  order  for  the  removal  of  Ann  Smith,  wife  of  Heniy 
Smith,  from  the  parish  of  Harbome,  in  the  connty  of  Stafford,  to  the  parish  df 
East  Haddon,  in  the  county  of  Northampton;  the  sessions  quashed  the  order, 
snbject  to  the  opinion  of  this  Court  upon  the  following  case : — 

The  respondents  proved  that  Henry  Smith,  being  settled  in  the  parish  of  Etst 
Haddon,  married  the  pauper  on  the  11th  of  April,  1881,  and  had  since  deserted 
her.  The  appellants  then  proved  that  the  said  Henry  Smith  had  married  one 
Elizabeth  Meadows  on  tho  4th  of  October,  1821 ;  and,  in  order  to  shew  that  she 
was  alive  at  the  time  he  married  the  pauper,  and  consequently  that  such  second 
marriage  was  invalid,  they  called  the  fiither  of  ElisEabeth  M^ows,  who  proved 
that  his  daughter  and  Henry  Smith  continued  to  live  together  till  1825,  when 
he  left  her,  and  she  went  into  the  Northampton  hospital.  The  witness  had  sinoe 
received  several  letters  from  her  dated  from  Van  Diemen's  Land,  and  he  pro- 
duced a  letter  dated  Hobart  Town,  17th  of  March,  1831,  which  he  proved  r^cji 
to  be  in  her  handwriting.  The  sessions  received  the  letter  in  "^evidence,  '- 
and  quashed  the  order.  The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, upon  the  above  evidence,  the  sessions  were  justified  in  presuming  that 
Smith's  first  wife  was  alive  at  the  time  of  his  marriage  with  the  pauper. 

Whatdey,  and  F.  F.  Lee,  in  support  of  the  order  of  sessions.  This  was  a 
question  of  fact,  and  the  Court  will  not  interfere  with  the  decision  of  the  sessicms, 
unless  the  evidence  was  inadmissible,  or  unless  it  furnished  no  ground  at  all  for 
the  decision.  [It  was  here  intimated  on  the  other  side  that  the  admisaibili^  of 
the  evidence  would  not  be  disputed.]  In  Hopewell  v.  De  Pinna,  2  Campb.  113, 
Lord  Ellenborough  held  that  a  female  defendant,  who  pleaded  coverture,  was 
bound  to  shew  that  her  husband  was  alive  within  seven  years ;  but,  according 
to  the  argument  which  must  be  urged  on  the  other  side,  whenever  a  jury,  upon 
such  evidence  given,  finds  in  favour  of  the  plea  of  coverture,  the  verdict  must 
be  set  aside  unless  positive  proof  be  given  that  the  husband  was  alive  at  the 
commencement  of  the  action.  In  Wilson  v.  Hodges,  2  East,  312,  the  defend- 
ants, being  sued  in  debt  on  recognizance  of  bail,  pleaded  the  death  of  the  prin- 
cipal before  the  return  of  the  ca.  sa. ;  and  the  Court,  citing  Throgmorton  r. 
Walton,  2  Rol.  Rep.  461,  held  that,  as  the  party  was  shewn  to  have  been  aHve, 
the  burden  of  proof  lay  on  those  who  asserted  the  death.  In  Rex  t^.  Twyning, 
2  B.  &  Aid.  386,  the  Court  said  that  they  would  presume  the  death  of  a  fint 
husband,  rather  than  that  the  wife,  who  had  married  twice,  was  guilty  of  bigamy. 
But  there  the  sessions  had  found  the  fact  of  the  death,  *and  this  Court  r%cM 
had  only  to  decide  whether  they  were  entitled  to  act  on  such  a  presump-  ^ 
tion.  Here,  the  Court  is  required  to  say  that  the  sessions  were  not  entitled  to 
act  on  the  presumption  which  satisfied  them.  If,  indeed.  Rex  v.  Twyning,  2  B. 
k  Aid.  386,  must  be  considered  as  deciding  that  a  jury  or  court  of  quarter 
sessions  is  not  entitled  to  find  the  fact  of  the  life  of  a  party  upon  any  evidence 
whatever,  short  of  direct  proof  of  his  life  at  or  after  the  given  moment  where 
that  fact  would  shew  criminality  in  another  person,  then  it  may  be  a  question 
whether  the  case  ought  not  to  be  reconsidered.  The  two  learned  judges  who 
decided  that  case  are  reported  to  have  held,  on  the  authority  of  Williams  o.  The 
East  India  Company,  3  East,  192,  and  Rex  v.  Hawkins,  10  East,  211,  that  the 
presumption  in  favour  of  the  life  of  a  party,  shewn  to  have  been  alive  rather 
more  than  a  year  back,  was  outweighed  by  the  presumption  that  another  party 
had  not  been  guilty  of  crime.  If  that  be  laid  down  as  an  invariable  rule,  even 
in  cases  like  the  present,  where  the  life  is  shewn  to  have  existed  within  twentj- 
five  davs  of  the  time  in  question,  the  decision  is  not  reooncileable  with  principle, 
or  with  the  acknowledged  understanding  of  tho  doctrine  of  presumption  in 
other  oases.  A  person  who  is  in  possession  of  stolen  goods  very  shortly  after 
they  have  been  stolen,  may  be,  and  generally  is,  presumed  to  have  stolen  them, 
in  the  absence  of  evidence  to  the  contrary. 

Sir  John  Campbell,  and  Corbet,  contr&.  The  question  is,  on  whom  the  bu^ 
den  of  proof  lay  f    Did  the  proof,  that  the  wife  was  alive  within  twenty-fire 
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*5431  ^y^9  Atow  ihe  odiu  upon  the  party  denying  her  life  1    Unless  Bex  v. 

-^  rfwyning,  2  B.  &  Aid.  386,  be  bad  law,  it  most  be  held  that  the  party 

asserting  the  life,  and  thereby  asserting  the  criminality  of  the  husband,  was 

still  bound  to  establish  the  fiict  of  the  me  up  to  the  very  moment.    The  proof 

S'ven  in  support  of  the  removal  was  the  second  marriage,  and  the  settlement  of 
e  hnaband  in  East  Haddon.  That  was  a  primft  facie  case }  and  the  appellants 
were  to  impugn  it  If  the  letter  had  been  dated  after  tiie  second  marriage,  the 
sessioiia  mieht  have  given  it  such  weight  as  they  thought  fit ;  but,  inasmuch  as 
it  was  dated  earlier,  and  therefore  only  shewed  the  life  to  exist  before  the  mar- 
liage,  they  were  precluded  from  inferring  the  life's  continuance  until  the  mar- 
riage, by  the  strict  rule  of  leagal  presumption,  as  laid  down  in  Bex  t;.  Twyning, 
2  B.  &  Aid.  386,  and  elsewhere.  The  Court  will  not  allow  the  sessions  to  find 
a  het  in  contradiction  to  that  rule.  In  Boe  dem.  Knight  v.  Nepean,  5  B.  & 
Ad.  86|  where  a  verdict  had  been  found  on  the  supposition  that  a  party  might 
be  nreanmed  to  be  alive  until  the  end  of  seven  years  from  the  last  receipt  of 
intelligence  from  him,  this  Court  set  the  verdict  aside,  and  directed  a  nonsuit 
to  be  entered.  The  Court  here  cannot  enter  into  auestions  as  to  the  nearness 
or  remoteness  of  the  intelligence  with  reference  to  the  time  of  the  second  mar- 
riage^  Either  the  sessions  would  be  entitied  to  infer  the  continuance  of  the  life 
from  proof  of  its  existence  at  any  time  within  seven  years,  or  not  to  consider 
its  existence  proved  at  all,  unless  the  proof  reached  a  time  as  late  as  the  mar- 
ria|;e.  The  presumption  of  the  continuance  of  life  is  met  by  the  presumption 
of  innocence  in  the  husband.  The  question  stands  as  it  would  upon  a  trial  for 
^5441  ^^S'^y-  *Iq  Gilbert's  Law  of  Evidence,  p.  132,  6th  ed,  it  is  said, 
-'  "where  law  supposes  the  matter  contained  in  the  issue,  there  the 
opposite  party  must  be  put  into  the  proof  of  it  by  a  negative ;  as  in  the  issue 
ne  unques  aocouple  in  loyal  matrimony,  the  law  will  suppose  the  affirmative 
without  proof,  beeause  the  law  will  not  easily  suppose  an  v  person  to  be  criminal, 
and  therefore  in  this  case,  the  defendant  must  Iragin  with  the  negative." 

liord  DxNMAK,  C.  J.    The  question  is,  whether  the  sessions  were  justified 
in  coming  to  the  conclusion  that  a  party  was  alive  on  the  11th  of  April,  who 
was  alive  on  the  17th  of  March  precediuff  ?    If  she  v^as  alive,  there  was  no 
marriage,  on  the  11th  of  April ;  and  if  tiiere  wto  no  marriage,  there  was  no 
settlement  in  East  Haddon.    It  seems  to  me  that  the  evidence  was  proper,  and 
the  conclusion  proper.    There  was  no  contrary  evidence.    The  only  circum- 
stance raising  any  doubt  in  my  mind,  is  the  doctrine  laid  down  by  Mjlej,  J. 
in  Bex  t.  Twyning,  2  B.  &  Aid.  388.    But,  in  that  case,  the  sessions  found 
thmt  the  party  was  dead ;  and  this  Court  merely  decided,  that  the  case  raised 
no  presumption  upon  which  the  finding  of  the  sessions  could  be  disturbed.    The 
two  learned  Judges,  Bayley,  J.  and  Best,  J.,  certainly  appear  to  have  decided 
the  case  upon  more  general  grounds :  the  principle,  however,  upon  which  thej 
seem  to  have  proce^ed,  was  not  necessary  to  that  decision.    I  must  take  this 
opportunity  of  saying,  that  nothing  can  be  more  absurd  than  the  notion,  that 
there  is  to  be  any  rigid  presumption  of  law  on  such  questions  of  fact,  without 
reference  to  accompanying  droumstances,  such,  for  instance,  as  the  i^  or 
^fLMtL-t  health  of  the  party.    There  can  be  no  such  strict  ^presumption  of  law. 
^^^->  In  Boe  dem.  Knight  o.  Nepean,  5  B.  &  Ad.  86,  the  question  arose  much 
as  in  Bex  v.  Twyning,  2  B.  &.  Aid.  386.     The  claimant  was  not  barred,  if  the 
party  was  presumed  not  dead  till  the  expiration  of  the  seven  years  from  the  last 
inteUigence.     The  learned  Judge  who  tried  the  cause  held  that  there  was  a 
legal  presumption  of  life  until  that  time,  and  directed  a  verdict  for  the  plaintiiF, 
because,  if  there  was  a  legal  presumption,  there  was  nothing  to  be  submitted  to 
the  jnry.     But  this  Court  held,  that  no  legal  presumption  existed,  and  set  the 
verdict  aside.     That  is  quite  consistent  with  the  view  which  we  take  in  the 
present  case ;  and  Bex  v.  Twyning,  2  B.  &  Aid.  386,  may  be  explained  in  the 
fiame  way.     I  am  aware  that,  in  this  latter  case,  Bayley,  J.  founds  his  decision 
on   the  ground  of  contrary  presumptions ;  but  I  think  that  the  only  questions 


2^        Bex  v.  Inhabb  or  Sr.  JoHir's.    H.  T.  1836.        [646 

in  muk  oasM  are,  lAat  erideaM  is  admiaiibley  nd  what  iofcraooe  may  fiurlj 
be  drawn  from  it.  It  may  be  flftid,  soppoee  a  party  wera  dwwn  to  be  alive 
witbm  a  few  hatus  &t  thefiooond  manriage,  is  there  no  prasuaptioB  then?  Tbe 

fresamption  of  iwaoeenoe  cannot  idmt  oat  snob  a  presnmptioii  as  tha*  sappoaed. 
think  no  one,  nnder  sneb  eiroamstanoesy  eookL  praenme  Ibat  the  party  wn 
not  alrve  at  the  aetoal  time  of  the  aeoond  marriage. 

lavrLBS^ALn,  J.  I  am  of  the  same  opinion.  The  aessianay  ar  a  jorj,  on 
snob  evidenoe  as  this,  might  infer  the  azistenoe  of  tbe  life  at  the  tune  of  the 
aeoond  marriage.  All  these  qaestioas  depend  upon  the  ftota.  There  ean  be 
no  direct  evidenoeas  to  the  fact,  tmleas  the  party  be  idicwn  to  be  aliTB  afisr  the 
marriage.  ^The  ease  put  by  my  lord,  of  a  party  bebc  ali^  a  few  konrs  pgig 
before  the  time,  illmiiiBtes  the  qneation  very  weiL  Or  eappose  a  letter  ^ 
were  to  annomioe  that  the  party  writing  was  seiaed  with  a  diaoaae  likely  to 
prove  fatal  in  a  very  short  time :  ooold  it  be  said  that  aooh  a  letter  ralaad 
exaetly  the  samepreeamptioa  as  a  letter  written  nnder  ordinary  eirmmataneesr 
In  Doe  dem.  Knight  v.  Nepean,  5  B.  ft  Ad.  86,  the  claimant  waa  bound  to 
prove  that  he  bad  entered  in  time.  I  do  not  see  bow  the  Conrt  tbeve  eonld 
have  adopted  a  rigid  presmnption  from  the  inter?ml  of  aeven  years.  Tbenotion 
of  snob  a  presumption  arises,  first,  from  tfaeatatotes,  1  Jae.  1,  o.  11,  a.  2 ;  0  G. 
4,  c.  81,  s.  22,  respeotbg  bigamv ;  eecondlv,  from  the  atatatoiy,  (19  Oar.  £,  o. 
6,  s.  2,)  presumption  as  to  the  lives  for  whii^  estates  haTO  been  granted,  in 
actions  by  reversioners.  Bnt^  although  a  preemption  may  be  derived  -from 
the  analogy  of  those  statutes,  it  is  not  a  oonolusiv^  presumption ;  and  thia  aanai 
to  me  a  very  clear  case;  although  I  observe  that,  in  Bex  r.  Twyning,  2  B.  & 
Aid.  386,  the  learned  Judges  are  reported  to  have  used  language  perbapa  not 
quit  consistent  with  the  prinoiple  upon  which  we  are  proceeding. 

WiLLiAMfl,  J.  I  am  entirel  V  of  the  same  opinion.  The  question  wbicii  the 
case  states  for  us  is.  wbether  the  sessions  were  justified  in  presuming  as  ibej 
did.  It  is  argued,  m  opposition  to  the  <»der  of  sessions,  ihat  tbe  question  is, 
upon  whom  does  the  onus  probandi  lie?  and  that,  after  the  settlement  of  Smith, 
and  his  marriage,  have  heon  proved  by  the  respondents,  the  onus  is  shifted 
upon  the  appellants,  who  are  then  to  shew  *tbat  Smith,  at  tiie  tiaM  of  »cjy 
that  marriage,  was  a  married  man.  But  still  this  question  remains :  is  *- 
there  any  partieulsir  rule  established  for  deeiding  the  fact  of  the  life  of  a  psrty 
on  principles  unlike  those  by  whieb  other  facts  are  decided  f  When  we  are 
told  that  the  life  must  be  proved  foy  express  evidence,  I  am  at  a  loss  to  rnndsr* 
stand  what  is  meant.  There  was  express  evidence :  the  party  was  alive  writbin 
a  month.  To  be  euro,  death  might  have  intervened :  that  is  possibility  aigmnst 
probability ;  for  it  is  a  question  of  degree.  If  it  be  necessary  to  shew  an  iinpos* 
sibility  that  the  fact  should  be  otherwise,  what  proof  can  be  given,  short  of 
producing  the  person  f  If  the  evidence  given  waa  not  enouffh  would  it  have 
been  enough  to  shew  that  the  party  was  alive  three  bours  before  the  time  t 
The  sessions  seem  to  me  to  have  acted  quite  rightly.  In  Bex  «.  Twyning  2 
B.  k  Aid.  886,  the  question  was,  whether  the  sessions  were  justified  in  aoting 
upon  the  presumption  there ;  and  I  have  no  doubt  that  this  Gourt  waa  ri^t  ia 
holding  that  there  was  evidence  upon  which  the  presumption  might  be  founded. 
Here,  also,  the  sessions  founded  their  opinion  upon  a  presemption  which  they 
were  entitled  to  make.  Older  of  seasians  affirmed. 


*THE  KING  agairut  The  Inhabitants  of  ST.  JOHN'S,  HACK-    ^^^^ 
NEY.     Saturday,  Jan.  17.  *^  ^^ 

Conttnaing  to  occupy  a  tenement  dnring  the  raspensloB  of  an  order  of  remoral,  is  aa 
act  which,  by  stat  35  G.  3,  c.  101,  s.  3,  is  inefibotaal  towards  gainhig  a  settilemcaL 
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Or  appeal  agafauft  the  order  of  two  jnatioes  (dated  4tli  Jidr  1988)  for  the 
remoTal  of  Ricliard  Ingledeir,  from  the  paririi  of  St.  John,  Hackney,  to  the 
puriflh  of  Si.  Leonard  Bhoreditch,  both  in  the  county  of  Middlesex,  the  sea- 
stons  qnashed  the  order,  snljeot  to  the  opinion  of  the  Court  on  this  following 


On  the  25th  of  March,  1882,  the  pauper  commenced  the  occupation  of  an 
entire  house,  of  the  yearly  yalue  of  181.,  in  the  re^Kmdent  paririi,  and  resided 
therein  until  the  4th  of  July  1888,  and  naid  a  year's  rent ;  but  he  became 
chargeable  to  the  respondent  parish  on  the  12th  of  October  1882,  when  an 
order  of  justices  was  made  for  remotiuff  him  to  the  appellant  parish ;  the  eze- 
eation  of  which  order  wsson  the  same  day  su^nded  by  reason  othiB  sickness, 
aad  remained  ao  suspended  nnUl  the  18^  of  February,  1833^  on  which  day  he 
was  duly  removed.  The  pauper  oontiBned  io  hold  his  house  in  the  respondent 
neriah.  After  lia;fin|  leen  Mitreved  Io  tbe  ofersopro  of  the  appelant  parish, 
he  TCtumed  with  his  family  on  the  same  day  to  therespondant  pu^ish,^  and  con- 
tinued to  occupy  and  rent  the  same  tenement  as  above  mentioned  until  the  4th 
of  July,  1883,  mddnc  a  period  of  sixteen  months  and  upwards.  The  question 
was,  whether,  under  these  cbeuttateneeBy  the  pauper  gained  a  aettlement  in  the 
rapondoBi  parfah* 

hratderffottf  and  IF!  Cftarkiofi^j  In  support  of  the  order  of  sesaions.^  The 
^6401  Pf^^P^'  mned  a  settlement  by  the  ^occupation  of  his  house  in  St. 
J  Joha'sy  Hackney.  It  will  be  said  that  the  remdenoe  from  the  12tk  of 
October  to  the  IStk  of  February,  daring  which  the  order  was  svepended,  is 
ineffectual,  because  stat.  85  O.  8,  c.  lal|  s.  2,  enacts  thtft^no  act  done  by 
tnj  sudi  poor  person  continuing  to  reside  in  any  parish,''  ftc.  ^*  under  the  suspen- 
Aon  of  any  such  order,  shaQ  be  effectual,  either  in  the  whole  or  in  part,  for  the 
purooae  of  giving  him  or  her  a  aettkonent  in  the  same:''  and  it  will  be  con- 
tended that  the  residenoe  itself,  during  the  auspension,  as  an  aot  done  by  the 
^pemm  eontinuhig  to  reside;"  but  Buoh  a  oonstrnotSon  is  not  borne  out  by  the 
langua^  of  the  statute,  espedally  where  no  more  takes  place  than  a  continu- 
ance of  the  former  state.  The  statute  does  mention  residence;  yet  it  does  not 
say  that  residence  during  the  suspension  shall  not  be  efiectual,  which  might 
easily  have  been  expresMd,  had  that  been  the  meaning.  When  the  statute 
passed,  a  forty  davs'  residence  was  sufficient  to  give  a  settlement ;  and  that 
Residence  was  complete  here  before  the  order  of  removal.  Later  statutes  have 
imposed  other  conditions,  and,  among  these,  that  of  a  year's  occupation;  but 
those  statutes  cannot  be  retrospeetive,  so  as  to  make  tne  performance  of  the 
conditions  imposed  by  them  acts  done  within  the  meaning  of  the  eariier  statute. 
In  Rex  o.  Buiiam,  i  B.  &  G.  99,  occupation,  after  an  order  of  removal  not 
suspended,  was  connected  with  previous  occupation,  so  as  to  give  a  settlement. 

Ptatt,  and  Bodkinj  contr&,  were  stopped  by  the  Court. 
*5501  *^^  DsNMAN,  G.  J.  This  is  a  clear  case.  The  question,  whether 
J  an  occupation  be  faitermpted  by  an  order  of  removal  which  takes  place 
dntfatt  the  oceupation,  is  no  doubt,  set  at  rest  by  Bex  v,  Barham,  8  B.  &  G. 
99.  mt  it  is  a  vety  different  question,  whether  stat.  86  G.  8,  c.  101,  s.  2,  do 
not  destroy  the  effect  of  an  occupation  which  takes  place  during  the  suspension 
of  an  order  of  removal.  It  may  be  true,  that  the  legislature,  in  passing  that 
act,  could  not  contem]^ate  one  yes/s  occupation  required  by  later  acts  :  but 
tiie  words  '*  no  act''  ^pplj  to  any  wav  of  gidning  a  settlement,  though  arising 
upon  subsequent  statutes.  It  is  said  that,  as  residence  is  mentioned  in  the 
statute,  and  vet  is  not  particuluiaed  as  an  act  in  the  precluding  part,  it  cannot 
be  considered  an  act  within  the  meaning  of  the  precluding  clause.  But  I  think 
an  act  means  any  thing  by  whieh  a  settlement  is  gained. 

LiTTLEDAUB,  J.    An  ''act  done,"  must  surely  include  residence. 

Williams,  J.    I  am  of  the  same  opinion.    The  view  which  we  take  of  the 
case  is  quite  consistent  with  the  object  of  the  suspension.    It  is  reasonable  to 
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suppose  the  legislature  to  baTe  meant  that,  as  to  all  the  consequenoeiy  hut 
aotoal  remoyal|  the  order  of  removal  should  be  effectual. 

Order  of  sessions  quashed. 


'^'The  KING  against  The  Inhabitants  of  BARNBY  DUN.     Wednetday,  [*55l 

Januaty  21. 

Certain  proprietors  were,  by  two  statates,  appointed  undertakers  of  the  river  Don  narigft- 
tion,  and  empowered  to  make  cats  and  other  works.  By  a  subseqaent  statute  tbej 
were  united  in  one  company,  and  it  was  enacted,  that  the  said  company  should  not  "Im 
taxed  or  assessed  for  the  tame  or  the  pro/Us  thereof  at  any  place  except  S.  or  D."  Tbt 
clause  immediately  preceding  contained  nothing  to  which  "the  same"  could  refer. 

By  a  latter  statute,  reciting  that  it  was  found  expedient  that  the  company  should  abandon 
part  of  the  old  navigation,  and  make  new  cuts  in  lieu  thereof,  they  were  empowered  to 
make  such  cuts,  and  afterwards  to  take  certain  new  rates  and  duties.  And  it  was  then 
enacted,  "  That  the  intended  cuts  or  canals,  alterations  and  works,  shall  be  considered 
and  taken  as  part  of  the  navigation  of  the  river  Dun ;  and  aU  and  every  the  provisoes, 
directions,  restrictions,  penalties,  and  forfeitures  in  and  by  the  before-recited  acts,  re- 
specting the  boatmen  employed  on  the  said  river,  the  owners  of  boats,  keels,  or  vessels, 
or  other  persons  employed  tiiereon,  on  passing  the  locks  of  the  said  river,  or  making 
obstructions  therein,  or  in  any  other  respect  relating  thereto,  or  for  the  benefit  or  pro- 
tection of  the  said  navigation,  and  all  other  powers  and  authorities  therein  contained, 
shaU  extend  and  be  applicable  to  the  said  cuts  or  canals,  alterations  and  works,  as  fullj 
in  every  respect  as  if  the  said  cuts,  kc,  had  originally  been  part  of  the  said  navigation, 
and  had  been  inserted  in  the  said  acts  :** 

Held,  that  the  words  "  the  same  or  the  profits  thereof,'^  in  the  first  exempting  statute, 
must  be  taken  to  mean  the  then  navigation,  so  far  as  any  part  of  it  was  the  subject  of 
rate,  and  that  the  navigation,  so  far  as  it  would  otherwise  have  been  rateable,  was 
thereby  exempted  from  poor-rate.  And  that  the  subsequent  act,  by  incorporating  the 
new  cuts  with  that  navigation,  extended  the  exemption  to  them. 

Without  such  incorportion,  Quaere,  whether  the  words  beginning  "  and  all  and  eveiy  the 
provisoes,"  Ac,  would  have  exempted  the  new  works? 

On  appeal  by  the  Company  of  Proprietors  of  the  Navigation  of  the  river  Bud 
aniinst  a  rate  for  the  relief  of  the  poor  of  the  township  of  Barnby  Dnn  in  the 
West  Riding  of  Yorkshire,  the  sessions  quashed  the  rate,  subject  to  the  opinion 
of  this  Court  upon  a  special  case,  the  material  parts  of  which  are  as  follows  :— 

The  river  Dun  navigation  commences  in  the  township  of  Tinsley,  two  miles 
east  of  Sheffield,  and  proceeds  in  an  easterly  direction  down  the  course  of  the 
river  Dun  (or  Don)  to  Holmstile  in  the  township  of  Doncaster,  and  through  the 
township  of  Barnby  Dun  to  Fishlock  Ferry,  where  it  communicates  wiw  die 
Ouse. 

By  Stat.  12  Gt,  1,  c.  38,  the  Company  of  Cutlers  in  Hallamshire  were  ap- 
pointed the  undertakers  of  the  navigation,  and  empowered  to  make  the  rirer 
navigable  from  Holmstile  to  the  utmost  extent  westward  of  the  township  of 
Tinsley,  and  to  clear,  scour,  open,  enlarge,  ^straigthen,  or  deepen  the  r#^Q 
said  river,  or  any  goits,  drains,  or  sluices  out  of  the  same,  and  to  dig  or  ^ 
cut  the  banks,  and  to  make  new  cuts  through  the  adjoining  lands.  They  wen 
also  empowered  to  demand  and  receive  rates  and  duties  of  tonnage,  so  as  they 
do  not  exceed  the  rates  and  duties  there  specified,  which  vary  in  amount  aocoid- 
ing  to  the  distance  the  goods  are  carried  upon  the  navigation;  the  said  rates 
and  duties  to  be  paid  at  such  places  near  the  said  river,  and  in  such  manner,  u 
the  undertakers  shall  appoint.  And  by  stat  13  G.  1,  c.  20,  (for  improving  the 
navigation  of  the  said  river  from  Holmstile  to  Wilsick  House)  similar  powers 
are  eiven  to  the  corporation  of  Doncaster  to  improve  the  navigation  to  the  euir 
ward  of  Doncaster,  and  to  receive  tolls. 

By  stat.  6  0. 2,  c.  9,  the  interest  in  the  two  navigations  was  divided  into  shares, 
and  the  proprietors  of  those  shares  were  united  into  one  company,  in  which 
were  vested  all  the  powers  before  given  to  the  separate  companies  respectively; 
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sod  ike  act  contained  this  danse :— -'<  And  be  it  fmrther  enacted,  by  tbe  autho- 
rity aforesaid,  that  the  eaid  company  of  proprietors,  their  eaccessoi^  or  assigns, 
or  any  of  them,  shall  not  be  taxed  or  assessed  for  the  same,(a)  or  the  profits 
thereof,  at  any  pkoe  or  places  except  Sheffield  or  Donoaster  aforesaid/'  The 
*5531  '^^  "^  directed  that  books  of  accounts  should  be  kept  at  Sheffield  and 
-*  £>onca8ter.(6)  And  it  ^contained  power  to  the  company  to  purchase 
lands,  &e. 

By  slat.  13  0.  2,  c.  11,  provision  was  made  for  extending  the  navigation  to 
the  eastward;  and,  under  the  powers  given  by  that  act,  a  cut  was  made,  called 
the  Stainforth  Cut,  176  yards  of  which  are  in  Bamby  Dun. 

By  Stat.  1  and  2  O.  4,  c.  xlvi.  (local  and  personal,  public),  reciting  that  it 
would  be  advantageous  to  abandon  the  existing  navigation  in  certain  parts,  and 
to  make  and  maintain  other  cuts  or  canals  in  beu  thereof,  the  company  are  em- 
powered to  make  certain  cuts  or  canals  with  proper  towing  paths,  and,  among 
others,  a  cut  or  canal  from  the  lower  end  of  an  existing  cut  at  Bamby  Dun  to 
the  upper  end  of  Stainforth  Cut.  And  it  is  therein  enacted,  that,  in  considera- 
tion of  the  expenses  the  company  shall  be  at  in  making  the  said  cuts  or  canals, 
alterations  and  improvements,  it  shall  be  lawful  for  the  said  company  from  time 
to  time,  and  all  times  after  the  cuts  or  canals  therein  mentioned,  or  the  lower 
of  them,  extending  from  Long  Sandal,  shall  be  complete,  to  demand  and  receive 
the  aevraral  rates  and  duties  therein-after  mentioned  over  and  besides  all  other 
rates  and  duties  allowed  to  be  taken  by  the  former  acts.  And  it  is  further  en- 
acted, ^*  That  the  said  intended  cuts  or  canals,  alterations  and  works  shall  be 
considered  and  taken  as  part  of  the  navigation  of  the  river  Dun ;  and  all  and 
every  the  provisoes,  directions,  restrictions,  penalties,  and  forfeitures  in  and  by 
the  said  herein-before  recited  acts''  (vis.  the  act  above  mentioned)  <'and  every  of 
them,  respecting  the  boatmen  employed  on  the  said  river,  the  owners,  comman- 
ders, masters,  or  rulers  of  boats,  keels,  or  vessels,  or  other  persons  employed 
*5541  ^^^i^^^^  ^°  passing  the  locks  of  the  *8aid  river,  or  makins  obstructions 
-*  therein,  or  in  any  other  respect  relating  thereto,  or  for  the  benefit  or  pro- 
teetion  of  the  said  navigation,  and  all  other  powers  and  authorities  therein  con- 
tained, shall  extend  and  be  applicable  to  the  said  cuts  or  canals,  alterations  and 
works,  as  fully  in  every  respect  as  if  the  said  cuts,''  &c.  **  had  originally  been 
put  of  the  said  river  Dun  navigation,  and  had  been  inserted  in  the  said  several 
and  respective  acts."  Stat.  7  G.  4,  c.  xcvii.  (local  and  personal,  public)  con- 
tains  similar  provisions  for  making  new  cuts  in  the  navigation  to  the  westward 
of  Holm8tile.(c^ 

The  Navigation  Company  was  assessed,  in  the  rate  appealed  against,  as  fol- 
lows : — ''The  River  Dun  Company,  new  cut  or  canal,  land  covered  with  water, 
basins,  towing  paths,  locks  and  tolls,  and  other  works."  The  navigation  through 
the  township  of  Bamby  Dun  was  described  in  the  case  as  consisting  of  ^'  the 
old  cut,  308  yards;  the  new  cut,  3498  yards;  part  of  Stainforth  Cut,  176 
Yards."  The  bed  of  the  river  is  not  used  as  a  navigation.  The  company 
boaght  land  for  making  the  new  canal  in  Barnby  Dun,  and  the  expense  of  mak- 

fd)  The  preceding  section  (not  set  oat  in  the  case)  was  one  Imposing  penalties  for  ma- 
Ucionslj  opening  any  lock,  &c.,  and  contained  nothmg  to  which  the  present  clause  conld 
refer. 

{b)  This  was  an  earlier  clause  (not  fallj  set  oat  in  the  case],  which  directed  "  that  hooks, 
m  which  all  accounts  relating  to  the  said  undertaking,  shflill  be  stated  and  settled,  and 
mil  other  matters  relating  to  the  said  narigation,  shall  be  deposited  and  kept  In  two  chests 
or  boxes,  one  at  Sheffield,  and  the  other  at  Donoaster." 

(<)  Bj  the  drst  section  of  this  statute  (not  set  out  in  the  case)  it  was  enacted,  "  That 
mil  the  powers,  exemptions,  penalties,  forfeitures,  rules,  remedies,  directions,  payments, 
proTisions,  matters,  and  things,  contained  in  the  said  recited  acts,  or  anj  of  them  (except 
■ach  parts  thereof  as  are  varied,  altered,  or  repealed),  shall  be  as  good  ralid  and  effectual, 
for  carrying  this  act  into  execution,  in  as  full  ample  and  beneficial  a  manner,  to  all 
intents  and  porposes  whatsoeyer,  as  if  the  same  had  been  repeated  and  re-enacted  in  the 
l>odj  of  this  act." 
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ing  it  amimnted  to  About  94y000{.|  %i  tke  aaine  time  tiie  out  called  Sbdsfiirtk 
Gat  was  widaoed.  The  aharabolddra  of  the  oomDaaj  raceiTe  a  yearly  di^dond 
per  share,  aiising  partly  from  toUs  and  dues,  aod  p»tly  from  the  rent  mcm 
warehoases  and  whar&.  The  cooipaDy  is  rated  in  DoooasteT}  "Hrhere  it  ^^^ 
has  Bo  warehouses  or  wharfs;  but  not  in  Sheffield*  It  ia  abo  rated  in  Stsn- 
forth :  the  case  did  not  aay  in  cespeot  of  what  proper^* 

The  questions  for  the  opinion  of  this  Court,  were,  first,  whether  the  oompiaj 
was  liable  to  be  rated  at  all  in  the  township  of  Barnby  Dun;  and,  seeondly,  if 
it  were  so  liable,  t^on  what  sum  the  aasasament  should  bci 

Sir  J^.  FoUodcf  Attomey*General,  and  Sir  J,  ComfUU  and  Mik^er^  in  sop- 
port-  of  the  order  of  8essions.(a)  The  appellants  are  not  liable  to  be  rated  at 
all  in  Bamb^  Punn ;  and,  if  so,  the  aaoond  qneetion  beoonea  imnaierial.  Ai 
to  the  question  of  liability :  in  the  first  place,  the  ezeinption  in  atat  6  6. 2, 
a  9,  clearly  extends  to  poor^^rates:  JRex  v.  The  London  Uas  Idght  Gompuy,  8 
B.  &  0.  64  (This  was  admitted  on  the  other  side.)  Then*  if  the  orijnnal 
works  of  the  company  were  not  liable  to  be  rated  to  the  poor  except  at  Shefidd 
or  Poncaster,  has  anything  occurred  to  make  their  new  worka  rateable  in  other 
places  ?  By  stat.  1  &  2  (J.  4,  c<,  xlvL,  the  new  cuts  and  oanals  to  be  made  in 
lieu  of  the  works  abandoned  by  the  company  at  the  time  when  that  act  passed 
are  to  be  considered  and  taken  aa  part  of  the  river  Pun  navigation;  and  the 
act  extends  to  them  all  the  <<  provisoes^  directions,  restiictions,  penalties,  and 
forfeitures''  of  the  former  acta,  respecting  boatmen  and  others  using,  or  causing 
obstructions  in  the  uaT^gation,  or  in  any  other  respect  relating  thereto,  or  for 
the  benefit  or  protection  of  the  eaid  ^navigation,  and  all  other  powen  and  wmuA 
authorities  therein  contained,  as  fuUy  in  every  respect  as  if  the  said  cuta  ^ 
and  canals  had  originall  v  been  part  of  the  said  river  Pun  navigation,  and  had 
been  inserted  in  the  said  several  and  repective  acts.  And  $tat.  7  &.  4,  c.  xcvil 
adopts  in  as  fuU  a  manner  ''all  the  powers,  exemptions,  penalties,  forfeiturBai 
rules,  remedies,  directions,  pavmenti^  provisions,  matters,  and  thin^"  coq- 
tained  in  the  former  acts.  If  there  is  any  difference  in  language  between  this 
and  the  claose  before  cited,  it  cannot  be  supposed  that  there  was  a  diffeienoe  of 
intention,  or  that  the  worb  to  be  made  nnoer  the  last  act  were  meant  to  be 
more  amply  protected  than  the  previous  ones.  The  navigation  of  the  riv»  iw 
self  would  not  have  heui  liaJsle  to  poor-rate :  when  the  company  abandoaed 
that  navigation,  it  is  presumable  that  they  would  do  ao  on  the  stipnlatioa  that 
the  new  cats  which  were  substituted  for  it  should  be  placed  on  the  same  footim 
of  exemption ;  and  the  language  of  the  statutes  corresponds  with  this  presosip- 
tion.  Some  question  may  arise  as  to  the  meaning  of  the  words  '<  shall  not  be 
taxed  or  assessed  for  the  same,  or  the  profits  thereof,"  in  the  original  olanse  of 
exemption  in  6  G.  2,  o.  9.  ''  The  same"  evidently  meant  something  more  thaa 
''  the  profits."  It  would  include  the  lands  taken  for  making  the  outs,  aideeat^ 
lacks,  and  other  works  which  the  statute  ]i2  &  13  Q.  1,  anthoriaed  the  tvD 
original  companies  to  make,  and  which  were  about  to  be  made  (and  in  partiea- 
lor,  as  th^  latter  statute  shews^  in  Bamby  Pun,)  when  the  acts  passed.  It  ii 
clear  that  such  works  must  have  been  in  existence  when  the  stat  6  6.  2,  c  9 
was  introduced  \  and  they  required  the  proteetion  given  by  the  exempting  elaaia 
of  that  act  '<  The  same,"  then,  in  that  clause  ^extends  to  all  the  rate^  -^tse^ 
able  things  which  the  act  recites  to  have  been  formerly  vested  in  the  ^ 
two  companies,  and  which  it  divides  into  shares,  to  be  held  by  the  united  oob- 
pany.  All  those  things  were  exempted  from  poor-rate,  except  in  Sheffield  and 
Poncaster;  and  the  suosequent  acts  carry  on  the  exemption  aa  to'all  sioiilar 
property.  Bex  v.  The  Birmingham  Oanal  (}ompany(&)  is  tn  some  respects  like 
this  ease,  but  is  no  authority  f^  tbe  pfesent  rate.    That  decided  only  that  tbe 


{a)  The  Coart,  in  the  outset  of  the  case,  stopped  the  appeUsnte'  cconsel,  aod  called  apes 
IS  other  side ;  bat,  after  haying  partly  heard  the  latter,  they  desired  that  the  ai;giiiBCBt 
>r  the  appellants  might  be  contmaed,  and  the  case  then  proceeded  in  the  aaaal  eesfai* 

(5)  2  B.  &  Aid.  670. 
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vested  ri|^  of  &  parish  to  imto  wrUin  wcrks  ms  nol  sfioted  by  a  stetoto 
psasad  oMrelj  lor  u>e  piupoM  of  Ngulsting  Ihs  msBagemeiit  of  tho  property^ 
and  referring^  bsl  m  gonend  torms,  to  tvo  fonasr  aeto^  one  of  whioh  moditM 
the  righ^  of  nting  as  to  s  dialinot  portion  of  thai  property.  At  all  events^  tb« 
pteseot  T»to  is  bad,  bo  te  as  k  relates  to  the  tollsk  (The  farther  <|iiieationy  as 
to  the  mode  of  ratinj^  was  raiderad  knaatorial  by  ihe  opinioa  of  the  Court  oa 
the  firstpoiat.) 

Sir  if:  9F.  IhiUtt,  Bolieitar^iMttl,  end  jDiMwbe^  e&iM.  It  is  not  clear 
that  the  word  ^^aasu^"  in  the  olanse  of  6  G.  2,  a  9^  relied  upon  as  giving  «a 
exeniption  both  to  lands  and  tolla^  had  the  general  effeet  oontended  fbr.  It 
appeoss  to  h«?e  been  inleoded,  by  ^ai  olanse^  to  establish  oertain  places  of  pay* 
ment  Cor  the  more  easy  asoertainiog  and  eoUeoting  of  what  was  to  be  paid,  and 
not  to  essnpt  from  payment  at  all  plaees  but  thoi^  The  principle  is  the  iaa»e 
as  in  Bnx  v.  The  Leeds  sad  LiTerpool  OumI  Company^  6  East,  825,  where  it 
hold,  nnder  the  loeal  acts,  that  the  land  used  for  outs  or  other  works  was  to 


*S581         ntoable,  ae  land,  throogfaont;  *the  tolls  only  at  partienlar  places* 

J   But  mpposing,  in  the  present  case,  that  the  lands  as  well  ss  tolls  were 

spted  by  the  statute  6  G.  2,  e.  0,  the  ezsmption  does  not  extend  to  works 

e  suheeqwntly,  and  under  other  statotes.    Frini&  faciey  the  company  were 

ratoabfe  for  the  laads  occupied  by  them  in  esch  parish :  the  soil  taken  by  them 

under  the  powers  given  them  by  the  etotutes  was  originally  subject  to  rates,  and 

would  have  oontinued  so  unless  the  legUature  had  interfered.    The  perisheey 

then,  hnvinff  a  vested  right  in  such  rates,  it  is  lor  the  appeUante  to  show  clearl  v 

how  the  light  is  taken  away.    Even  the  clause  of  6  G.  2,  c«  8,  does  not  abolish 

it,  bwt  only  forbids  taxing  the  company  in  other  placea  than  those  named ;  cer«> 

tauily  it  does  not  extend  to  works  made  since  the  act.    The  subsequent  statnto 

(1  &  2  G.  4,  c.  xlvi)  enaots,  that  the  then  intended  cats  or  canals,  alterations 

and  works,  shall  be  considered  and  taken  as  part  of  the  navigation  of  the  river 

Dun;  but  that  provison  of  itself  is  not  sufioient  to  exempt  them  from  rates. 

It  tlien  extends  to  those  cute,  canals,  nlterationa^  and  wous,  sobm  provisoes, 

diwiHiflns,  and  twnatties  raqpeeting  boatmen  and  others,  and  for  the  benefit  and 

protection  of  the  na^gation;  <^and  all  other  powers  and  authorities"  in  the 

fcamer  aeto  contaiDed :  but  none  of  these  expressions  import  a  freedom  fi>om 

poor-ratea.    ^  Powers  and  authorities"  imply  something  to  be  done  by  the  par* 

ties :  the  question  here  is  of  a  liability.     Wliere  the  kffislature  has  intended  to 

give  any  exemption,  tiM  word  ''exemptioufl^'  is  used;  as  in  stat.  7  G.  4,  c 

xcvii.,  which,  however,  does  not  extend  to  the  works  now  in  question :  nor,  if  it 

did,  is  tibe  word  so  unequivocal  as  to  be  condusive  atfaiost  the  power  of  rating 

"^591  ^  ^  ^^*  ^'^  ^'  ^^^"Bimdnflbam  Oanal  (fempany,  2  B.  &  Aid.  670, 

J  is  a  caae  in  aome  respects  very  l3ie  this,  and  the  prinoipleB  of  construo* 

tioB  there  adopted  by  the  Couii  are  in  &vour  of  the  present  respondente.    It  is 

not  to  be  pnsumed  that  the  legisiatnre  haa  intended  to  cany  on  the  exemption 

given  to  the  eompany^a  works  femi  tune  to  time  9M  they  were  executed ;  for  the 

act  13  G.  2,  0.  20,  under  which  the  Btainfiirth  cut  was  made,  gives  no  kind  of 

exemption ;  and,  therefore,  that  woik  at  least  oonidnued  unprotested  for  almost 

ninety  years. 

I^nrd  Bm MAN,  C.  J.  I  have  had  much  doubt  upon  this  esse  during  the 
argument,  from  the  unwillingness  I  feel  to  decide  a  question  ot  this  kind  on 
general  views.  My  anxiety  has  been  to  determine  it  according  to  the  words  used 
in  the  seven!  stotutes ;  and  I  think  the  words  sre  sufficient  to  exempt  the  com* 
jpnny  from  psyment  of  this  rate.  The  clause  relied  upon  for  tMt  purpose 
m  Stat.  6  G.  2,  c.  9,is  certainly  not  framed  in  pertinent  terms.  It  provides  that 
the  company  **  shall  not  be  taxed  or  aasemed  for  the  same,  or  the  profite  thdregf, 
ai  any  pJaee  or  phces  except  Sheffield  or  Donoaster,''  the  statute  also  directing 
tbatbodcscfsoconnt  shall  be  kept  at  those  places;  but  I  cannot  connect  the&ot 
of  rateafaility  with  the  mere  cireumstanoe  of  making  up  the  aoeonnto.  The  words 
''taxed  or  assesasdCorthe  8ame,or  Aepraitethsreo^''  havsnonebefore  them  with 
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which  '^  the  same"  can  he  connected ;  hnt  I  think  the  expression  may  reasonably  be 
oonstrned  to  mean  such  things  as  were  capable  of  producing  profits  liable  to  nte; 
and,  consequently,  that  the  clause  exempted  ^he  then  navigation  so  far  i^cca 
as  any  part  of  it  was  the  subject  of  rate.  Then  the  question  is,  whether  ^ 
that  exemption  is  extended  to  the  works  now  in  Question,  by  stat.  1  &  2  0.  4, 
c.  xlyi.  The  object  of  that  statute  is,  to  enable  tne  company  to  abandon  some 
parts  of  the  existing  navigation,  and  to  make  new  cuts  and  canals  in  lieu  of  them : 
as  a  compensation  for  tke  expense  to  be  thus  incurred,  they  are  allowed,  when 
the  new  cuts  shall  be  complete,  to  take  certain  new  tolls :  and  it  is  further 
enacted,  <'  that  the  intended  cuts  or  canab,  alterations  and  works,  shall  be  con- 
sidered and  taken  as  part  of  the  navigation  of  the  river  Dun/'  Some  words  an 
then  added  with  respect  to  the  continuance  of  provisoes,  directions,  restrictions, 
and  penalties,  and  of  powers  and  authorities,  the  effect  of  which  may  be  matter 
of  considerable  doubt ;  but  the  previous  words,  incorporating  the  new  works 
with  the  navigation,  are  sufficient  to  extend  to  those  works  the  rights  which  tbe 
company  had  with  respect  to  the  former  navigation.  The  question  then  is,  whtt 
privileges  are  conferred  upon  those  works  by  their  being  incorporated  with  the 
navigation  ?  That  throws  us  back  upon  the  clause  of  6  O.  2,  c.  9,  which,  how- 
ever unhappily  worded,  has  the  effect  of  exempting  the  navigation  from  rates ; 
and,  consequently,  these  new  works,  as  part  of  the  navigation,  are  also  exempt 
It  is  said  that  there  is  some  part  of  the  navigation  made  since  the  statute  of  6 
G.  2,  and  before  that  of  1  &  2  O.  4,  which  is  clearly  not  protected  from  rates; 
but  as  to  that  part  we  are  not  now  called  upon  to  give  an  opinion.  The  worki 
now  in  question  are  within  the  latter  statute,  and  they  are  substituted  for,  and 
put  in  the  same  situation  with,  the  property  exempted  by  the  act  of  George  the 
Second. 

^Ltttledale,  J.  I  am  of  the  same  opinion.  The  stat.  1  &  2  G.  4,  r^^t 
c.  xlvi.,  substitutes  new  works  for  others  which  were  before  exempted.  >- 
The  clause  which  hss  been  referred  to  declares  that  the  intended  cuts,  canals, 
alterations,  and  works  shall  be  considered  and  taken  as  part  of  the  navigation 
of  the  river  Dun.  It  goes  on  to  enact  that  the  provisoes,  directions,  restrictions, 
penalties,  and  forfeitures  of  the  former  acts,  respecting  boatmen,  masters  of 
vessels,  or  others  employed  upon  the  said  river,  on  passing  the  locks  thereof,  or 
making  obstructions  therein,  or  in  any  other  remed  relating  thereto,  or  for  the 
benefit  or  protection  of  the  said  navigation,  and  all  other  powers  and  authorities 
therein  contained,  shall  extend  to  the  said  cuts  or  canals,  alterations,  and  works, 
as  fully  in  every  respect  as  if  they  had  originally  been  part  of  the  said  river 
Dun  navigation.  Then  do  these  words  give  an  exemption  from  rates  ?  The 
question  is,  whether  they  do  so  in  effect,  though  the  word  "  exemption''  is  not 
introduced.  It  is  true  that  a  right  of  rating  is  not  to  be  taken  away  except  bj 
direct  provision ;  but  it  is  not  necessary  that  the  very  word  ''  exemption"  should 
be  used.  I  think  that,  as  the  new  works  contemplated  by  this  act  are  substi- 
tuted by  it  for  the  old  navigation,  they  are  protected  by  the  words  of  the  forma 
act  which  exempted  that  navigation  from  rates. 

Williams,  J.  Undoubtedly  the  appellants,  in  a  case  like  this,  have  to  shew 
that  they  are  exempted  from  rates  by  some  express  law.  The  question  is,  whe- 
ther the  two  statutes,  6  G.  2,  c.  9,  and  1  &  2  G.  4,  c.  xlvi.,  together  give  snch 
an  exemption  to  the  works  here  rated.  It  is  true  that  <'  the  same"  in  stat  6  G. 
2,  0.  9,  *has  no  immediate  antecedent  to  which  it  can  apply;  but  the  r^i^ 
words  of  the  clause  are,  '<  the  same  and  the  profits  thereof,"  and  there  I- 
is  nothing  but  the  navigation  to  which  the  word  '^  profits"  can  by  any  straining 
be  referred.  The  works  of  the  navigation,  therefore,  are  the  subject  of  exemp- 
tion in  that  statute.  Then  does  the  subsequent  act  extend  the  exempdoo  to 
these  new  outs  ?  If  the  question  had  turned  merely  on  the  general  words,  '^lU 
and  every  the  provisoes,  directions,"  &c.,  among  which  the  word  *<  exemptions" 
is  not  found,  I  should  have  had  a  difficulty  in  saying  that  the  clause  applied  to 
any  thing  more  than  regulations  as  to  the  navigating  of  the  river.    But  we  find 
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abo  tbat  the  new  outs  and  other  woAb,  when  made,  heoome  identioany  part  of 
the  navigation  of  the  Dun.  They  beoome  so  in  one  respeot,  by  being  exempted 
from  taxation  except  at  I>onoa8ter  and  Sheffield.  This,  therefore,  appears  to 
me  a  ralBeient  exemption^  without  considering  what  may  do  meant  by  the  larger 
and  more  donbtftd  words.  Order  of  sessions  confirmed. 


Tbe  KINO  agmm$i  The  InhaUtants  of  OABTMBL.    Wedmida^,  Jammarp  SI. 

A  parisk  vaa  divided  into  several  towaships,  eack  aopporting  its  own  poor,  and  having 
separate  poor-rates  and  overseers ;  aad  there  were  no  overseers  or  poor-rate  for  the 
whole  panah.  A  district  of  waste  land  in  the  parish,  bounded  by  the  sea  and  some  of 
the  townships,  but  not  shewn  to  be  indnded  in  any  of  the  townships,  had  been  inclosed 
under  so  aet  of  parliament  aad  an  award  of  eommissionen  fbnnded  thereon ;  and,  ander 
that  ifll  and  awavd,  it  contributed  in  certain  proportions  to  tbe  several  ratea  of  aU  the 
tovnahips.  A  paopef ,  who  had  gained  a  settlement  in  the  district,  was  removed  to  the 
parish  generallj.  On  appeal  hj  all  the  churchwardens  and  overseers  of  all  the  tovm- 
sbips,  describing  themselves  as  the  churchwardens  and  overseers  of  the  parish :  Held, 
that  tbe  order  of  removal  was  bad. 

Oh  appeal  aeainst  an  order  of  two  jnstioes  for  removing  Robert  Armor  from 

the  township  of  Bnrton  in  Westmoreland^  to  the  parish  of  Cartmel,  in  LanOA- 

*5631  "^^9  ^^  sessions  oonfirmed  the  order^  snbjeet  to  the  opinion  of  this 

^  Court  npon  the  fbllowing  case. 

The  settlement  relied  npon  hr  the  respondents  was  by  hiring  and  senriee  at 

&8t  Phutty  in  1822.    East  Flam  was,  before  the  aot  of  jparliament  and  award 

hereinafter  mentioned,  part  of  a  salt  marsh  formed  by  the  gradnal  retiring  of 

the  sea,  but  oooasionaJly  overflowed  by  tlie  tide,  which  salt  marsh  was  part  of 

the  waste  knds  within  the  pariA  of  Oartmel,  and  is  bounded  on  the  one  side 

hf  the  sea,  and  on  the  other  by  the  anoient  inclosed  lands  of  the  townships  of 

Ix)wer  fioiker  and  Lower  AUithwaite,  both  within  the  said  parish  of  Oartmel  t 

bat  whether  Bast  Plain  was  within  or  fbrmed  part  of  either  of  those  townships^ 

or  wu  within  or  formed  part  of  any  of  the  other  five  townships  hereinaflef 

mentioned  in  the  said  parish,  no  other  evidence  was  given  than  its  local  sitnatioif , 

as  above  set  forth,  and  the  aot  of  parliament  and  award  hereinafter  mentioned. 

There  are  in  the  parish  of  Oartmel  seven  townships;  yix.  Upper  and  Lower 

Holker,*Upper  and  Lower  AUithwaite,  Bronghton,  Stovely,  and  Gartmel.   Badi 

of  them  maintains  its  own  poor  separately,  and  has  a  separate  poor  rate,  an^ 

Kparate  overseers.  All  the  lands  in  the  parish  (except  it  be  the  said  salt  manh 

which  East  Plain  is  part  of)  are  comprised  within  one  or  other  of  these  tovm*' 

ships.    There  are  no  overseers  of  the  poor  for  the  parish  at  large,  nor  haye  any 

ever  been  appointed;  neither  is  there,  or  has  there  ever  been,  any  poor-rate  fbr 

the  parish  at  large,  or  any  parochial  fonds  ont  of  which  the  poor  can  be  maan^ 

tained.    The  notice  of  appeal  against  the  order  of  removal  was  signed  by  aK 

the  churchwardens  and  idl  the  overseers  of  the  poor  of  all  the  said  townshipn 

*5&I1  '^P^^^^^yi  wherein  they  'described  themselves  as  the  chnrchwardena 

^  and  overseers  of  the  poor  of  the  parish  of  Oartmel :  and  the  appeal  w«i 

entered  as  that  of  the  chnrohwardens  and  overseers  of  the  poor  of  the  parish  of 

Cartmel.    The  panper  was  delivered  to  the  overseer  of  the  township  of  Lower 

Holker,  with  whom  be  still  remained. 

By  Stat  86  6. 8,  e.  64  (private),  "  for  improving,  dividing,  and  inclosing  the 
commons,  waste  grounds,  and  mosses,  in  the  parish  of  Oartmel"  (which  act  was 
made  part  of  the  case),  it  was  enacted  that  the  commissioners  ap|>ointed  by  the 
said  act  should  draw  np  an  award  which  should  specify  and  direct  in  what  town- 
ship or  division  within  the  said  parish  of  Oartmel  the  several  messuages,  teae* 
nenta,  lands,  mosses,  and  hereditaments,  which  should  be  exehanffed,  divided, 
or  allotted,  by  vurtue  of  that  aot,  should  lie  or  be  parcel,  and  shoula  be  charged 
VoL-Xxix.— 18 
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and  pay  all  sach  taxes  and  aasessments  as  shotdd  beoome  due  and  pajiUe  in 
respect  thereof. 

The  commissioners^  in  1809|  made  their  award,  which,  after  allotting  Eist 
Plain  to  certain  persons,  went  on  to  order, — '^  that  the  said  allotment  or  parcel 
of  groand  shall,  from  time  to  time,  and  at  all  times  hereafter,  be  sabject  to  and 
charged  and  chargeable  with  the  payment  of  sach  proportion  of  all  rates,  taxes, 
and  assessments,  parliamentary,  parochial,  or  otherwise,  out  of  the  yearly  Talne 
thereof,  to  the  several  townships  or  diyisions  within  the  said  parish  of  Cartmel 
as  are  hereinafter  mentioned ;  (that  is  to  say,)  to  the  township  or  dirision  of 
Bronghton,  after  the  rate  of  two  thirteenth  parts  or  shares  of  the  whole  annual 
value  thereof,"  &c.  (the  case  then  proceeded  to  state  the  proportions  in  which 
East  Plain  was  directed  by  the  award  to  contribute  to  the  other  townships  re- 
spectively), ''such  several  *rates  or  assessments  to  be  made  in  proportion  ^-^ 


as  the  said  allotment  bears  in  value  with  the  estates  of  other  proprietors 
in  the  said  several  townships  or  divisions."  Since  the  malang  of  the  abore- 
mentioned  award,  the  poor-rates,  in  respect  of  East  Plain,  have  been  paid  to 
the  several  townships  within  the  parish  of  Cartmel,  in  the  proportions  named 
in  the  award.  Thus,  if  there  be  a  rate  of  6d,  in  the  pound  on  the  annual  Tthm 
of  lands  in  the  township  of  Broughton,  then  East  Plain  pays  to  the  overseer  of 
the  poor  for  the  townslup  of  Broughton  a  rate  of  6d.  in  the  pound  on  two  thir- 
teenth parts  of  the  annual  value,  and  so,  mutatis  mutandis,  of  the  other  town- 
ships. 

On  these  facts  the  appellants  contended  that,  as  East  Plain  was  a  part  of  a 
marsh  which  was  derelict  of  the  sea,  and  which  marsh  abutted  on  the  townships 
of  Lower  Holker  and  Lower  AUithwaite,  East  Plain  was  situate  within  one  or 
other  of  those  townships,  and  that  the  respondents  ought  to  have  ascertained 
within  which  of  them  it  was  situate,  and  to  have  removed  accordingly:  and  that 
a  removal  to  a  parish  which  had  no  poor-rate  and  no  ov^seers  was  bad.  Bat 
Uie  sessions  held  that,  as  East  Plain,  where  the  pauper  gained  a  settlement,  was 
within  the  appellant  parish  of  Cartmel,  it  was  for  the  appellants  to  shew,  not 
merely  that  there  was  no  poor-rate  made,  and  no  overseer  ever  appointed  for  the 
parish  at  hirge,  but  that  East  Plain  was  within  some  one  or  other  of  the  sevea 
townships;  and  they  were  of  opinion  that,  as  far  as  appeared,  it  might  be  withio 
none  of  those  townships,  although  it  was  within  the  parish  of  Cartmel.  Thej 
therefore  confirmed  the  order. 

*  Armstrong  J  in  support  of  the  order  of  sessions.  The  onus  of  shewing  r%vj^ 
that  the  party  is  improperly  removed  lies,  in  this  case,  on  the  appellant^  I- 
a  prim&  facie  case  having  been  established  by  the  respondents,  who  have  shewn 
that  East  Plain  is  within  the  parish  of  Cartmel.  The  overseers  are  created 
ofifioers  for  the  parish  by  stat.  43  Eliz.  c.  2,  s.  1 ;  and  stat.  13  k  14  G.  2,  c.  12, 
8.  1,  directs  the  removid  to  the  parish.  In  Bex  v,  Eirkby  Stephen,  Burr.  S.  C. 
664,  there  was  an  order  of  removal  to  the  ''parish  of  Kirkby  Stephen,"  which 
contained  ten  townships  maintaining  their  own  poor,  one  named  also  Kirkbj 
Stephen ;  and  there  it  was  held,  that  this  township  must  be  considered  tht 
parish  meant  by  the  order ;  and  the  removal,  having  in  £act  been  made  to  the 
township,  and  not  being  appealed  against,  was  held  good ;  and  Lord  Mansfield 
said,  that  the  township  was  as  a  parish  for  this  purpose.  So  here  the  Goort 
will  apply  the  removal,  which  is  nominally  to  the  puish,  to  such  township  as 
East  Plain  belongs  to.  Although  East  Plain  does  not  raise  a  poor-rate,  «> 
nomine,  yet  it  contributes  rateabfy  to  each  township ;  and  therefore  the  pauper 
most  be  removeable,  at  anv  rate,  to  some  one  of  the  townships.  P^iluams,  J. 
That  would  not  sanction  thb  order  of  removal.]  Suppose  East  Plain  were  not 
within  any  township,  it  is  still  in  the  parish  of  Cartmel.  Or  suppose  it  neo^ 
sarily  to  be  in  some  one  of  the  townships;  on  whom  does  the  onus  lie  of  aToid- 
ing  the  present  removal,  by  shewing  to  which  township  the  removal  ought  to 
have  been  made  ?  [Williams,  J.  You  are  to  give  evidence  to  sustain  jou 
Older.    There  are  no  overseers  on  whom  thb  order  can  be  binding.]    Then 
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*5671  ^^^"'^'^  should  be  *appointed.  The  place  is  not  extra-parochial,  whe- 
J  ther  the  settlement  be  in  East  Plain  merely,  or  in  the  parish  generally; 
Rex  V,  Crowland,  8  B.  &  0.  711.  Prim&  fiacie,  the  parish  is  liable.  [Littlb- 
DALE,  J.  There  is  no  doubt  a  great  difficulty ;  but  it  is  like  the  case  of  roads 
lying  between  parishes,  and  repaired  by  all  the  parishes  adjacent  to  them,  so 
that  it  is  questionable  in  what  parish  they  are ;  there,  in  the  case  of  an  indict- 
ment for  non-repair,  the  prosecutor  has  to  show  in  what  parish  they  lie.] 

Peely  contri,  after  stating  that  the  parties,  with  the  view  to  precluding  fur- 
ther litigation^  were  desirous  of  haying  the  decision  of  the  Court  whether  the 
pauper  was  not  settled  in  one  township,  and  which  was  stopped  by  the  Court. 

Lord  Denman,  G.  J.  It  is  impossible  to  say  how  the  matter  may  turn  out 
on  farther  inquiry.  The  mere  fact  of  the  inclosnre  is  not  sufficient  to  guide  us. 
But,  at  all  events,  we  must  see  that  no  party  is  called  on  to  do  that  which  he 
is  not  bonnd  to  do. 

LiTTLEBALB,  and  WiLUAMS,  Js.,  concurred. 

Order  of  sessions  quashed. 


*5681  *^®  KING  against  WILLIAM  DUNSFOBD.     Wednesday^ 

^  Jan.  21. 

Wbeiber  any  ezcaration  in  the  earth  be  a  mine  or  not,  depends  upon  the  mode  in  which 
it  ia  worked,  and  not  on  the  sabstance  obtained  from  it  Bat  the  sessions  are  to 
applj  that  principle,  and  to  find  as  a  fact  whether  it  be  a  mine  or  not. 

Therefore,  where  an  occapier  of  a  quarry  of  freestone  was  rated  for  it,  and  for  the  land 
adjacent  used  for  depositing  the  rubbish  from  the  quarry,  and  the  sessions  confirmed 
the  rate,  sabject  to  a  case,  in  which  it  was  found  that  he  occupied  sach  "  quarry,"  and 
the  method  of  working  it  was  particularly  described,  and  the  question  left  to  this  Court 
was,  whether  the  land  and  ezcaration  were  legally  exempt  from  poor-rate,  this  Court 
•eni  back  the  case,  on  the  ground  that  it  was  for  the  sessions  to  find  whether  it  was  a 
mine  or  not. 

On  appeal  by  William  Dunsford  against  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  Monckton  Farleigh,  in  Wiltshire,  wherein  the  appellant 
was  rated  for  '^  stone  quarry  and  land,  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  upon  the  following  case : — 

The  appellant  is  an  occupier  of  a  quarry  in  the  parish,  from  which  quarry 
freestone  is  obtained.  The  quarry  is  not  open  like  a  pit,  and  is  approached  by 
a  wagon-way  extending  from  the  highway,  about  800  yards  in  length,  and 
communicating  with  an  inclined  plane  at  the  mouth  of  the  quarry.  The  land 
on  each  side  of  this  wagon  way,  in  extent  about  two  acres,  is  applied  to  the 
purpose  of  depositing  the  rubble  and  waste  materials  from  the  quarry.  A  shaft 
was  formerly  sunk  in  the  quarry,  but  was  found  to  be  useless,  and  is  now  filled 
up;  and  the  quarry  is  entered  by  a  level.  The  freestone  lies  in  layers  about 
twenty-four  feet  thick ;  above  the  hiyers  of  frees^ne  is  a  layer  of  rubble  and 
ragstooe,  and  beneath  the  layers  of  freestone  is  coarse  hard  stone.  A  layer  of 
freestone,  when  once  entered  upon,  is  followed  out :  the  ragstone  above,  which 
forms  the  ceiling,  being  supported  by  pillars  of  freestone  left  for  the  purpose. 
One  of  the  excavations  pursues  the  course  of  the  layer  ninety-seven  yards  un- 
der ground.  The  workmen  work  by  candle  light  only.  They  are  not  common 
*5fid1  ^^^'^"i  ^^^  °^®^  skilled  in  the  ^business  of  excavating.  It  requires 
^^-^  three  years'  practice  to  make  what  is  called  a  good  quarryman.  Skill 
and  jndgment  are  necessary  in  excavating  the  freestone,  particularly  with 
respect  to  the  pillazs  which  are  left  to  support  the  superincumbent  soil.  The 
tools  used  are  pickaxes,  wedges,  and  an  axe  for  squaring.  Rollers  and  cranes 
are  used  to  raise  the  stone  into  wagons,  and  sledges  to  drive  the  wedges  and 
rollexB.    Saws  are  also  used  to  out  the  stone  into  square  masses.    The  first  pro* 
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oes8  16  '*  pickitiff/'  which  oonsists  in  tntcinff  out  the  layers  of  fireestone :  next, 
<<  jadding/'  which  consists  in  removing  the  part  of  the  layer  which  is  loose. 
The  freestone  is  then  split  from  the  rock,  and  then  squared.  Wagons  tie 
backed  into  the  entrance  of  the  quarry,  down  the  level  under  ground,  to  the 
spot  where  the  stone  is  brought,  and  raised  by  cranes  and  rollers.  Steam-eih 
gines  are  not  used,  nor  ^anpowder  for  blasting;  nor  are  there  any  air  paasagea, 
or  tunnels,  or  gate-he^s.  One  passage  is  Kept  open  until  tlie  stone  ia  ex- 
hausted, and  then  another  opened.  The  quarry  is  worth  300Z.  to  400L  a  yeir. 
The  greater  part  of  the  surface  of  the  soil  above  the  quarry  is  cultivated  end 
occupied  by  another  person  who  is  rated  for  it.  The  question  for  this  Cooit 
was,  whether  the  land  and  excavation  above  mentioned  were  or  were  not  legillj 
exempt  from  poor-rate. 

Sir  W.  W.  FoUett,  Solicitor-Gkneral,  and  Channetty  in  support  of  the  order  of 
sessions.  The  sessions  having  confirmed  the  rate  as  to  both  the  hwd  and  the 
excavation,  everv  fact  must  be  presumed,  in  favour  of  the  rate,  which  could  be 
found  as  a  fact  by  them.  As  to  the  land,  no  question  arises;  the  only  ques- 
tion remaining,  therefore,  is  that  of  amount.  As  to  the  ^excavation,  the  r^g..A 
rate  will  be  resisted  on  the  ground  that  it  is  a  mine.  It  is,  perhaps,  too  '- 
late,  since  the  decisions  in  Bex  v.  Sedgley,  2  B.  &  Ad.  65,  and  Bex  v.  Brettell,-3 
B.  k  Ad.  424,  to  contend  for  the  rateability  of  any  mines  except  coal  mines. 
But  Lord  Tenterden's  language  in  Bex  v.  Sedgley,  2  B.  &  Ad.  73,  shews  that  the 
question,  whether  any  given  excavation  be  a  mine  or  not,  is  one  of  fact )  and, 
that  beiuf^  so,  this  Court,  after  the  confirmation  of  the  rate  by  the  sessioDa^  will 
not  examine  the  evidence,  in  order  to  determine  whether  the  finding  was  cor- 
rect or  not.  At  the  utmosty  the  Court  eao  only  inquire  whether  it  was  iapoe- 
sible,  upon  tiie  facts  stated,  that  this  should  be  amine;  and  if  there  beao 
such  impossibility,  they  will  confirm  the  finding.  Besides  the  inference  which 
arises  from  the  confirmation  of  the  rate,  the  case  in  terms  states  that  this  me 
a  quany.  Bex  «.  Sedgley,  2  B.  &  Ad.  65,  does  not  assist  in  determining  the 
£iet  any  further  than  by  establishing  the  principle,  that  the  true  oriterion  is, 
not  what  material  is  taken  out,  but  the  method  of  working.  In  Bex  v.  BiH- 
lell,  3  B.  &  Ad.  424,  the  Court  certainly  did  determine,  in  opposition  to  the 
finding  of  the  sessions,  that  the  excavation  was  a  mine :  but  their  attention  was 
not  si&ciently  confined  to  the  circumstance  that  the  question  was  one,  not  d 
law,  but  of  fact.  The  attempt  in  the  latter  case  was  to  obtain  a  considentioB 
of  the  principle  of  estimating  the  fact,  which  had  been  laid  down  in  Bex  9. 
Sedgley,  2  B.  ft  Ad.  65,  and  also,  if  possible,  to  shew  that  that  principle  wm 
inapplicable.  [Williams,  J.  This  Court  has  always  required  that  the  see' 
sions  should  decide  as  to  occupation.  In  a  case(a)  ^where  the  sessions  r^M\ 
positively  found  that  a  party  rated  was  not  an  occupier,  and  then  i- 
stated  the  &cts  from  which  they  drew  their  conclusion.  Lord  Kenyon,  said,  ''If 
the  sessions  had  confined  themselves  to  the  finding  of  the  fact  of  occupation  on  the 
Isoe  of  their  order,  the  consequence  stated  would  have  followed  :  but  that  is  the 
very  question  which  they  have  left  for  this  Court."  ....<'  They  have  stated  sH 
facts  which  were  necessary  to  enable  us  to  draw  the  conclusion  at  law."]  It  is 
true  that  the  Court  will  decide  whether  facts  found  by  the  sessions  justify  the 
legal  inference  as  to  occupation :  but  the  question  whether  a  particular  excatv 
tion  be  a  mine  or  not,  is  itself  one  of  fact.  This  Court  can  have  only  imper- 
fect materials  for  determining  such  a  question  of  fiict;  they  have  not  the  pro- 
per witnesses  before  them,  and  are  necessarily  without  the  requisite  IogiI 
Knowledge.  But,  even  supposing  the  question  of  fact  open,  the  decision  mosK 
be  in  favour  of  the  rate,  f  They  then  proceeded  to  argue  that  the  work  in 
question  was  not  a  mine;  and  they  mentioned  Rex  v.  All^rbury,  1  East,  534; 
B»  V.  Woodland,  2  East,  164 ;  Bowk  v.  Oells,  2  Cowp.  451 ;  Bex  v,  Sec^ley,  2 

(0)  Bex  e.  St  Mary  tke  Less,  Durham,  4  T.  R.  479 ;  and  see  Lord  Kenjon's  judgiiicBti 
IB  Bex  V.  Field,  5  T.  B.  681,  aad  Bex  •.  WMfUebuy,  6  T.  R.  490. 
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B.  ft  Ad.  65 ;  Sex  V.  Brettell,  8  B.  &  Ad.  424;  Rex  v.  The  Baptist  Mill  Gom- 
pmj,  1  M.  &  8.  612.    But  on  this  point  the  Court  gave  no  decision.) 

Sir  John  Camjpbdiy  and  Binghamy  contrA,  The  question  whether  this  be  or. 
be  not  a  mine,  is  one  whieh  this  Court  will  decide  upon  the  facts  stated  in  the 
case,  in  conformity  with  the  course  adopted  in  Rex  v.  Alberbury,  1  East^  534, 
Rex  9.  Woodland,  2  East,  164,  Bex  v.  Brown,  8  East,  528,  Rex  v.  Sedglej,  2 

*5721  ^'  ^  ^^*  ^^'  ^^  ^^  ^'  ^^^^^^9  8  B.  &  Ad.  424.  It  is  true  that  in 
-■  Bex  V.  Sedglej,  2  B.  &  Ad.  65,  the  decision  of  this  Court  coincided 
with  ihat  of  the  sessions ;  but  the  finding  of  the  sessions  was  not  insisted  upon 
in  the  argument,  nor  made  a  ground  of  the  decision.  Afterwards,  in  Rex  v. 
Bretlell,  3  B.  ft  Ad.  424,  this  Court  rerersed  the  decision  of  the  sessions, 
thooffh  the  counsel  in  support  of  the  order  attempted  there,  as  here,  to  exclude 
the  £flOQnion  on  the  merits,  by  treating  the  (jneslion  as  one  of  fact  oonelnsively 
decided  by  the  sessions.  Besides,  the  sessions,  here,  do  not  find  this  to  be  a 
mere  quany ;  nor,  if  they  did  so,  would  that  finding  be  oonclusiTe,  for  it  may 
■tall  be  a  mine.  But  their  finding  merely  amounts  to  this ;  they  state  the  fitets 
and  send  the  statement  here,  in  order  that  this  Court  may  de<jde  whether  those 
facts  bring  the  ease  within  the  interpretation  which  has  been  given  to  the 
legisiatiYe  exemption  of  mines.  It  is,  therefore,  a  question  of  law,  not  of  fact ; 
er,  a*  least,  a  mixed  qoestion,  like  ooonpation.  It  is  Tery  important  that  this 
Oonii  shonld  dedde  upon  the  present  question,  in  order  to  secure  uniformibr  in 
the  deeisions  upon  these  points,  and  to  prevent  minute  distinctions  beins  taken. 
AsBoniinff  that  the  question  is  for  this  Court,  the  excavation  here  was  clearly  a 
mioB.    (The  argument  on  this  point  is  omitted.) 

Lord  bsNiiAir,  C.  J.  The  ease  of  Rex  v.  Sedgley,  2  &  ft  Ad.  65,  cannot 
be  qaesUoaed.  It  was  deeided  after  deliberation,  and  subsequently  recognised 
in  Bex  v.  Brettell,  8  B.  ft  Ad.  424.  We  are  therefore  bound  by  the  decision. 
Bat  the  question  here  is,  whether  the  Court  of  Quarter  Sessions,  who  were  to 
take  that  decinon  as  their  guide,  have  done  so,  as  fer  as  they  should.  Lord 
*5781  ^^^^'^^^^  ^  ^^B  judgment  *in  Rex  v.  Sedgley,  2  B.  ft  Ad.  73,  says,  of 
J  the  question  whether  or  not  the  work  be  a  mine,  that  it,  "perhaps,  is 
mlher  a  question  of  fact  than  of  law.''  The  legal  principle  is,  that  the  method 
of  working  is  to  be  looked  to ;  but  it  is  for  the  sessions  to  apply  the  legal  prin- 
ciple to  the  finding  of  the  fact  Had  they  found  that  this  was  or  was  not  a 
mine,  the  finding  would  have  bound  us.  They  have  indeed  found  that  the 
work  is  a  quarry,  nut  they  have  not  negatived  its  being  a  mine.  They  have 
confirmed  the  rate :  but  still  they  have  put  the  question  to  this  Court,  and  have 
aroided  saying  whether  the  work  oe  or  be  not  a  mine.  This  Court  must  refuse  to 
decide  that  question  :  we  must  lay  down  the  law,  and  call  upon  the  sessions  to 
find  the  fact.  The  case  must,  therefore,  be  reheard,  and  the  sessions  must 
apply  to  it  the  information  which  they  possess,  and  their  knowledge  of  the 
Knsush  language.  In  this  case,  they  have  sent  us  only  evidence  as  to  a  &ct. 
LiTTLEDAUs,  J.  The  oases  of  Rex  v.  Sedgley,  2  B.  ft  Ad.  65,  and  Rex  o. 
Brettell,  3  B.  ft  Ad.  424,  have  decided  that  the  substance  obtained  is  unimport- 
ant and  that  the  important  question  is  the  mode  of  getting  it.  Then  it  becomes 
a  question  of  bet  whether  this  be  a  mine  or  not.  That  the  sessions  have  not  decid- 
ed, but  have  sent  it  for  the  decision  of  this  Court.  If,  in  fact,  this  be  a  mine,  it 
ia  exempt  from  rate.  The  sessions  are  to  determine  whether  the  method  in  which 
it  is  worked  shews  it  to  be  a  mine.  There  is  no  difficulty  here,  except  that  arising 
from  the  extension  of  the  quarry  into  ninety  yards  of  subterraneous  works. 
*&741  ^^PP^'^  ^^®  extension  had  been  for  '^'twenty,  or  ten  yards  only,  what 
J  would  have  been  the  character  of  the  work  ?  How  can  we  say  that  such 
a  onestion  is  matter  of  law  f    It  must  be  decided  by  the  sessions. 

WILLIAMS,  J.  I  am  of  the  same  opinion.  The  case  of  Rex  v.  Sedgley,  2 
B.  ft  Ad.  65,  was  carefully  considered.  Doth  at  the  time,  and  afterwards  m  Kcx 
9,  Brettell,  3  B.  ft  Ad.  424,  these  cases,  are,  therefore,  binding  authorities.  It 
is  immatoial  now  to  say  what  doubts  I  might  have  felt  in  such  cases  as  Bex  v. 
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^oodland,  2  East^  164^  and  others.  It  is  not  sagsested  that  tJiere  can  be 
involyed  in  the  present  question  any  principle  of  lawout  one,  namely,  that  the 
criterion  is,  not  what  is  earned,  bat  how  it  is  earned.  If  so,  the  sessions  in  each 
case  are  to  consider  whether,  applying  that  role,  they  are  satisfied  that  the  ex- 
cavation is  a  mine,  or  not.  If  this  Court  were  to  enter  into  that  question,  tk 
discussions  would  be  ^interminable.  I  hope  that  the  sessions,  having  now  the 
rule,  will  exercise  their  judgment,  and  apply  that  rule  to  the  facts. 

Case  sent  back  to  the  8e8Bions(a) 


*In  the  Matter  of  CHARLES  WALMSLET,  Gent.,  One,  &c.     Thwr^-  p,^.^ 

da^y  January  22.  ^ 

A  tmstee  delirered  to  his  attorney,  acting  in  that  character,  papers  relating  to  the  trait 
affairs.  The  attorney  himeelf  had  some  beneficial  interest  in  the  tnut  propertj.  A 
bill  in  equity  wat  filed  against  the  trustee,  and  against  the  attorney  and  other  partiff 
interested,  for  a  discovery  of  the  property ;  whereupon  the  trustee  demanded  the  p^)ai 
of  the  attorney  for  the  purpose  of  preparing  his  account  The  plaintiift  gare  the  at^ 
tomey  notice  to  retain  them ;  which  he  did.  The  trustee  obtained  a  rule  nisi  in  IhiB 
Court  for  a  delirery  of  the  papers  to  him.  Pending  the  rule,  an  order  was  made  in  the 
chancery  suit,  at  the  instance  of  the  plaintiffs,  that  the  attorney,  within  seyen  days  after 
service  of  the  order,  should  deposit  the  papers  with  his  clerk  in  court  On  cause  beinf 
shewn  soon  afterwards  against  the  rule  in  this  Court,  it  did  not  appear  whether  or  not 
the  attorney  had  yet  complied  with  the  order  in  Chancery,  the  time  for  filing  aflSdaviti 
in  answer  to  this  rule  having  expired  before  the  time  for  depositing  the  papers :  but, 
inasmuch  as  the  attorney  was  compellable  by  attachment  to  deposit  than,  this  Coot 
discharged  the  rule. 

A  RULE  was  obtained  in  last  Michaelmas  term,  ^November  7th)  callins  upon 
Charles  Walmaley,  an  attorney  of  this  Court,  residing  in  the  coanty  of  Chester, 
to  shew  caase  why  he  should  not  deliver  to  Moses  Hadfield  or  his  attomej, 
upon  oath,  all  title-deeds,  books,  accounts,  papers,  and  writings  in  his  oustodj 
or  power,  belonging  to  the  lato  John  Braddock,  Esq.,  deceased,  or  to  his  trust 
estete.  or  affiiirs.  By  the  affidavite  on  which  the  nue  was  granted,  the  follow- 
ing  facto  appeared :  Mr.  Braddock  devised  all  his  real  and  personal  estate  to 
Moses  and  George  Hadfield,  their  heirs,  executors,  &c.,  upon  trust  for  the  htat- 
fit  of  his  daughters  for  their  respective  lives,  and  afterwards  for  their  children, 
and  appointed  the  devisees  his  executors.  He  died  in  1816,  leaving  thiee 
daughters;  one  of  whom  married  the  above-mentioned  Charles  Wumsley 
George  Hadfield  died  in  1831.  He  was  in  all  material  respects  the  acting 
trustee  during  his  life,  and  employed  Mr.  Walmsley  as  attomev  in  the  trust 
affairs  and  management  of  the  estato.  After  G.  Hadfield's  death,  Moses  Htd- 
field  took  the  execution  of  the  truste,  and  continued  to  employ  Wahnslej  u 
attorney  therein  ;  and  he,  in  the  course  and  by  reason  of  such  employment,  b^ 
came  possessed  of  books  of  account,  deeds,  and  ^other  documente,  for-  pc<vf 
merly  the  testator's.  In  Easter  term,  1834,  Samuel  Walmsley  and  *- 
Margaret,  his  wife,  one  of  the  daughters  of  the  said  testotor  John  Braddock, 
filed  a  bill  in  Chancery  against  Moses  Hadfield,  and  against  Samuel  Hadfield, 
who  was  executor  (with  the  said  Moses)  of  George  Hadfield's  will,  praying  a  dis- 
covery of  all  the  real  and  personal  esteto  and  effecte  which  were  of  the  siid 
John  Braddock  at  the  time  of  his  death,  and  of  the  subsequent  receipt  and  sp- 
plication  of  the  rente,  profito,  &c. ;  and  that  an  account  might  be  taken,  ii^ 
Charles  Walmsley  and  his  wife  were  made  defendanto  in  the  suit.  In  March, 
1834,  Moses  and  Samuel  Hadfield  demanded  of  C.  Walmsley  all  the  documoiti 
in  his  hands  relating  to  Mr.  Braddock's  affairs,  stoting  that  they  did  so  in  con- 
sequence of  the  proceeding  in  Chancery.    Some  of  the  papers  were  aoeordin^j 

(a)  On  the  re-hearing,  the  sessions  fonnd  that  the  ezcaTation  was  a  mine. 
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delivered  to  them,  bnt  others  Mr.  Walmsley  retained.  These  were  again  de« 
manded  in  Augost,  1834,  bat  without  suooess ;  and,  in  September,  notice  was 
given  to  Walmsley  on  the  part  of  Moses  Hadfield,  that  applications  wonld  be 
made  to  the  Court  of  Chancery  and  Coart  of  Kind's  Bench  to  compel  a  delivery 
of  the  papers ;  and,  further,  that  Moses  Hadneld  was  ready,  on  receiving 
WalmsleVs  bill,  to  pay  any  proper  costs  and  charges  for  which  he  might  claim 
a  lien.  No  answer  was  given.  Moses  Hadfield  now  stated  that  the  papers  (as' 
he  was  advised  and  believed)  were  material  in  order  that  he  might  pass  his  ao* 
counts  as  trustee  and  executor. 

The  affidavits  filed  by  Charles  Walmsley  stated  that,  of  the  parties  made  de- 
fendants in  the  chancery  suit,  he  and  his  wife  and  children,  and  Charles  Binns 
and  bis  wife,  were  the  only  persons  interested  in  the  estate  of  Mr.  Braddook. 
*5771  ^^^  ^^*  Charles  Walmsley,  had  offered  Messrs.  Hadfield  *every  requisite 
^  information  in  his  power  for  their  putting  in  their  answers  and  making 
up  thdr  aooounts.  That  the  documents  in  question  were  necessary  to  enable 
him,  Walmsley,  to  make  up  his  own  account  (for  which  he  was  liable  to  be 
called  upon)  of  the  moneys  received  and  paid  by  him  in  respect  of  Mr.  Brad- 
dock's  estate.  That  long  before  he  was  served  with  the  rule  nisi  in  this  matter, 
the  complainants  in  the  Chancery  suit  had  given  him  notice  to  retain  all  deeds, 
books,  accounts,  &c.,  belonging  to  Braddock  or  his  estate,  in  consequence  of 
which  he  had  retained  the  remaining  part  of  the  said  deeds,  &c.,  for  the  benefit 
of  the  estate,  so  that  the  same  might  be  made  available  to  the  said  suit  and  the 
parties  interested  therein.  That  on  the  30th  of  last  October,  his  aeents  in  the 
suity  received  notice  from  the  plaintiffs  in  Chancery,  of  a  motion  to  be  made  hj 
them  before  the  Master  of  the  Bolls  in  the  ensuing  term,  for  an  order  upon  C. 
WaLmaley  to  produce  and  leave  wiUi  his  derk  in  Court,  within  seven  davs,  all 
books  of  aooounts,  documents,  letters,  papers,  and  writings  appearing  by  his 
answer  to  be  in  his  possession  or  power  relating  to  the  testator's  estate ;  and  for 
Uberty  to  the  plaintifBa  to  inspect  the  same,  &c.  That  the  motion  so  announced 
had  stood  over  for  the  plaintiffs  to  amend  their  bill;  and  that  the  bill,  as  now 
amended,  prayed  that  C.  Walmsley  might  set  forth  a  schedule  of  all  books,  &c. 
in  his  possession  or  power,  relating  to  the  testator's  affairs,  and  leave  the  same 
with  hu  clerk  in  Court,  and  that  all  the  defendants  might  account,  &c. 

The  time  for  shewing  cause  in  this  Court  being  enlarged  from  Michaelmas  to 
Hilary  term,  Mr.  Walmsley  filed  additional  affidavits,  sworn  (in  Cheshire)  on 
^5781  ^^  ^  ^^  ^^  ^^  Janua37,(a)  1835,  stating  that  he  had  put  in  his  an- 
-■  Bwer  to  the  amended  bill,  with  a  schedule  of  the  books,  papers,  &c.,  in 
his  possession  or  power  relating  to  the  testator's  afiairs :  and  that,  on  application 
made  to  the  Court  of  Chancery  by  the  complainants,  on  the  23d  or  24th  of 
December,  the  Vice-Chancellor  had  granted  an  order  calling  upon  Walmsley  to 
leave  upon  oath  in  the  hands  of  his  clerk  in  (}ourt  in  the  said  cause,  according 
to  the  general  practice  of  the  said  Court,  the  said  books,  papers,  &c.,  within  se- 
ven days  after  service  of  the  order :  and  that  Walmsley  had  been  apprised  of 
the  said  order  by  his  agent,  and  intended  complying  with  the  same  on  or  before 
the  first  day  of  this  term. 

Sir  W.  W.  FoBeU,  Solicitor-Qeneral,  now  shewed  cause.  Mr.  Walmsley  is 
not  in  a  condition  to  obey  the  rule,  if  granted.  An  order  has  been  made  in  a 
suit  in  Chancery,  requiring  him  to  deposit  the  documents  in  that  Court.  The. 
affidavits  do  not  state  that  they  are  actually  deposited,  but  that  is  because  the 
rule  of  this  Court  reouired  the  affidavits  to  be  filed  before  term.  Had  that  not 
been  so,  the  fiM^t  could  have  been  stated.  The  person  at  whose  instance  the 
order  in  (Thanoery  has  been  obtained  are  those  beneficially  interested;  the  parties 
applying  here,  are  only  trustees. 

OresnoeU^  oontrA.    Mr.  Hadfield  is  entitled  to  have  the  present  rule  made 

(a)  The  order  of  court  for  enlarging  the  rale  directed  that  the  affidavits  to  be  used  on 
shewing  canie  should  be  filed  a  week  before  term. 
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absolnte.  If  Miy  difioaUj  arises,  Mr.  WslmaleT  miut  be  loft  to  extricite  him" 
aelf|  by  moving  ike  Gouri  of  Ohanoery,  or  by  sLewiiig  oanae  a§uiiai  ib  aUadi- 
laent  tbere,  ss  be  may  be  advised.  The  attempt  *iiow  made  is  to  deftat  p^^-g 
an  appUcatioQ  to  this  Oonrt  by  matter  long  subsequent  and  probaUy  in  ^ 
oenoert  with  the  parties  moving  in  the  oourt  of  equity.  It  does  not  appear 
that  Mr.  Walmsley  made  any  resistanoe  to  the  motion  thero^  as  it  was  his  dn^ 
to  do.  It  is  not  stated  that  he  is  a  solicitor  of  the  Court  of  Ghanctry ;  that 
Gourt  therefore  did  not  OKereiae  any  Jurisdietion  over  him  as  an  officer.  The 
doouments  were  placed  with  him  as  attorney  to  the  tmstees,  not  as  a  party 
bavins  a  personal  interest }  and  Hadfield,  who  put  them  into  his  hands,  and  who 
is  nnwr  obligation  to  aeoount  as  tmstee,  is  entitled  to  demand  them  of  him 
i^n  for  tiie  purposes  of  the  trust  The  notioe  to  him  by  other  parties  to  re- 
tain the  documents  was,  as  against  Hadfield  invalid ;  and  the  subsequent  |vo- 
oeedingB,  which  have  taken  ^ace  while  this  moiioii  was  depending,  ought  not 
to  deleat  it.  Walmsley  might  have  delivered  the  papers  to  Hadfidd  before  those 
proceedittn  were  taken.  U  he  had  done  so,  or  resirted  the  application  in  ChiBp 
oenr  for  these  doenments  on  the  sronnd  of  his  being  oonfidenfially  entmstod 
with  them  as  attorney  for  Hadfield,  the  complainants  in  Chancery  must  thea 
have  proceeded,  if  at  all,  against  Hadfield,  to  enforce  their  production.  [Lit- 
KEDALS,  J.  What  can  be  done  by  this  Court,  if  the  Oourt  of  Ghaaoery  has 
got  the  papers  furst?]  That  is  not  proved  ;  and  this  Court  will  consider  the 
case  as  it  stood  when  ihe  rule  was  moved  for.  Wright  v,  Mayer,  6  Yes.  jun. 
280,  shews  that  a  court  of  equity  would  not^  upon  motion,  compel  an  attonej 
to  prodnoe  papem  which  he  holds  for  a  client  In  Stratford  v*  Hcgan,  2  Bill 
&  Beat^,  164,  the  prayer  of  a  bill  was  that  an  attorney  (one  of  the  defondsati 


in  the  ^uit  might  deposit  certain  deeds;  he  stated  in  msanavsr,  thai  he  n^g 
held  them  as  law  agent,  and  the  answer  was  held  suffioient,  although  the  ^ 
aUomey  and  dioits  were  oo^efendaats. 

LirniBDALB,  J.(a)  I  am  of  opinion  that  this  rule  must  be  disehaigei 
There  b  no  doubt  of  the  summary  jurisdiction  which  this  Court  has  over  ile 
oflicers,  for  the  purpose  of  oompellinff  them  to  deliver  up  deeds.  It  appesn 
here  that  Walmsley  had  the  deedsand  papers  in  question  in  his  hands,  as  sttav^ 
ney,  for  certain  purposes :  he  had  also  some  equitable  interast  in  the  matteis  t» 
which  they  raiated,  but  that  intovst  he  eoold  not  set  up  acainst  the  parties 
who  employed  him  as  their  attorney.  A  bill,  however,  is  filed  in  Chancery,  the 
subject-matter  of  which  concerns  both  him  and  Hadfield ;  the  one  as  having 
some  beneficial  interest,  the  other  as  trustee.  An  order  is  thai  obtained  io  the 
a«it,  that  Walmsley  shall  deposit  in  Court  all  the  papers  in  his  hsads  relatiag 
Io  tho  afiairs  in  question,  within  a  certain  time.  There  »,  indeed,  no  aCdavit 
that  that  order  has  been  complied  with;  but  if  he  does  not  obey  i^  ho  is  at  all 
events  liable  to  proceedings  in  the  Court  of  Chancery  for  contempt;  and  hov 
then  can  we  oompel  him  to  delivar  the  papers  as  required  by  die  praaent  rakf 
If  he  had  the  papers,  and  delivered  them  und^  a  nue  of  tius  Court,  he  wooM 
be  liabk  to  an  attachment  from  the  Court  of  Chaooery.  It  is  true  he  migbt 
also  be  attached  if  this  Court  made  the  rule  absolute  and  he  fiukd  to  ob^  H. 
But  we  ought  not  to  pot  the  party  into  a  sitQatien  in  which  he  would  be  lubh 
to  an  *attaohment  It  is  said  that^  if  he  had  done  his  duty  when  this  ragg| 
application  was  first  made,  the  doouments  would  now  be  in  the  posses  ^ 
sion  of  Hatfield.  But  if  ^j  were,  Hatfield  would  now  be  oomneUahk  Io 
deposit  them  in  the  Court  of  Chancery.  He  would,  indeed,  have  bad  aooes 
to  them  there,  and  so  he  may  now,  if  they  had  been  deposited  under  the  preeest 
order.  I  think,  therefore,  that  whether  the  papwa  are  now  in  the  hands  of  the 
clerk  in  the  Court  of  Chancery,  or  in  those  of  Walmsley,  ready  to  be  depooMf 
we  cannot  ffwit  the  preset  rule.  Any  questUm  as  to  supposed  fluseoadnct  oa 
the  part  of  Walmsley  cannot  be  gone  into  on  this  application. 

(a)  Lord  Denmaa,  a  J.,  had  kit  the  Gout. 
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WiuUTAJis,  J.  I  am  of  the  Bumo  opinioD.  An  order  of  the  Court  of  Chan- 
cerj  haying  been  made,  I  think  we  ought  to  consider  that  that  order  has  been 
00Bi|>lied  with.  At  all  events,  if  the  party  does  not  obey  it,  be  is  liable  to  an 
attachment^  and  we  ought  not  to  subject  nim  to  that  by  granting  the  rule  ap- 
plied for.  Mr.  Hatfield  is  noi  aggrieved;  for  if  the  dociunents  are  deposited 
m  the  Covrt  of  Chancery,  and  he  wants  them  for  the  pnrpose  of  making  np  his 
tmst  account,  we  are  noi  to  suppose  that  the  court  of  equity  will  refuse  him 
aacesB  to  ibem.  Sule  discharged. 


*682]  *Im  tbe  Matte  of  MAURIS,  Gent.,  One,  Ao.     Thurmtasfy  Jammr^  22, 

TUs  Oo«it  will  not  esll  upon  an  attorB«f  to  repsymoney,  or  to  aooonnt  before  theHaster, 
on  the  gronndji  merely  that  tbe  attorney  obtained  snch  money  from  his  client  afl  if  for 
the  porposes  of  a  snit^  but  that  his  bill  is  said  not  to  account  satisfactorily  for  tbe  ob- 
taining and  application  of  sncb  money,  that  the  amount  obtained  seems  immoderate, 
and  that  the  client  states  a  case  of  fraud. 

Prodiring  aa  appearance  to  be  entered  by  a  proctor  im  the  Ck)nsl8tory  Gtovit  is  not  a  tax- 
able itaai  in  an  attorney^  bflL 

ChsasrwsLL,  in  4he  last  term,  obtained  a  rule,  calling  upon  Bobert  Marris, 
an  attorney  of  this  Couii,  to  shew  cause  why  he  should  sot  return  to  Benjamin 
Ofsby  the  sum  of  1751.,  placed  in  his  hands  by  the  said  Crosby,  or  so  much 
thereof  as  the  Master  shotUd  direct.  It  appeared  by  Crosby's  affidavit,  that  his 
wife  having  ejommeneed  a  snit  against  him  in  the  Consistory  Court  of  York, 
whiflh  he  proposed  to  defend,  he  oonmilted  one  Benjamin  Johnson  (stated  in  the 
afidavita  to  be  a  steneiller),  as  to  the  attorney  he  should  employ,  and  was  by 
him  introdneed  te  Xanss :  tiiat  on  the  6th  of  May,  1834,  (hosby  gave  Marris 
inrtmctiMS  for  conducting  his  defence;  but,  after  the  libel  had  been  filed  in 
tbe  Eodesiastieal  Ooort  en  the  wife's  part,  no  proceedings  were  taken  as  to  the 
dnfience,  beyond  entering  an  M>peanttce|  for,  on  the  22d  of  Angost,  Crosby 
agreed  to  an  airangemen^  whiob  put  a  stop  to  tbe  suit  Crosby  further  stated 
in  his  affidavit,  iJiat  he  had,  at  various  times  between  the  6th  (tf  May  end  25tb 
of  Augost,  paid  Marris  sevml  sums  of  money,  which  Marris,  from  time  to  time, 
inferraed  him  were  abeolutdy  necessary  for  carrying  on  the  defence,  amounting 
together  to  Vtbl :  that  after  the  suit  was  ended  Marris  delivered  his  bill,  which 
amounted  to  102^,  including  11/.  7s.,  stated  to  be  the  charge  of  the  proctor  at 
Totk  eraplc^ed  in  the  suit  by  Marris  on  Crosby^s  behalf:  snd  that  139JL 
were  dhamd  in  the  bill  for  joomies  made  by  Marris  (whose  office  was  at  Lin- 
^5831  ^"^')  ^'^  ^y  ^®  *"*^  Johnson  as  his  derk,  to  York  and  Newark,  for 
^  Jobneon^B  attendances  as  ckrk  on  those  occasions,  and  for  the  expenses 
of  aneh  jonmieB :  that  Marris  had  recommended  taking  the  joomies,  and  stated 
tham  to  be  necessary  for  carrying  on  ihe  defenoe,  and  had,  in  Jidy,  induced 
Crosby  to  sip  a  paper,  the  contents  of  which  he  did  not  then  know,  authorising 
Harris  to  takea  journey  to  York,  and  admitting  many  former  ones  to  have  been 
taken  at  Crosby's  request:  that  Crosby  new  believed  the  joumies  not  to  have 
been  necessary :  that  he  had  himself  employed  Johnson,  and  several  times  fur- 
nished him  with  money  for  his  joumies,  and  considered  himself  responsible  to 
Johnson  for  snch  remnneratien  as  he  mig^t  daim :  and  that  Johnson  was  not, 
as  he  believed,  derk  to  Marris  during  the  time  in  question.  Johnson  also  made 
an  affidavit,  ocmfirming  this  statement  as  to  the  nature  of  his  own  employment. 
In  bis  affidavit  in  answer,  Marris  stated  that  he  had  taken  the  joumies,  and  given 
numerous  attendances,  upon  Crosbv's  urffency ;  and  had  not  represented  or  con- 
sidered them  to  be  necessary,  but  had  tdd  Crosby  the  contrary,  as  to  many  of 
them :  that  tbe  paper  referred  to  by  Crosby  was  drawn  up  to  prevent  misunder- 
atanding,  and  was  attentivdy  read  over  by  him  before  he  signed  it  :  and  that 
Harris's  bill  contained  no  taxable  item,  and  was  only  a  reasonable  .charge  for 
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the  care  and  attention  bestowed  by  him,  and  for  hia  diabnnements.  The  iffi- 
davit  also  contradioted  the  statements  in  support  of  the  mle,  as  to  the  employ- 
ment of  Johnson,  and  on  various  other  points;  and  it  was  confirmed  in  Bome 
particnLurs  by  other  affidavits. 

R,  V.  Ridiardsy  now  shewed  cause.    This  is  not  a  case  for  the  interference  of 
the  Court.     If  that  were  ^sought  on  the  ground  of  there  being  taxable  r^rgj 
items  in  the  bill,  the  motion  should  have  been  for  a  reference  to  taza-  ■- 
tion.    But  there  is  no  taxable  item.     The  only  part  of  the  bill  that  oould  be 
represented  as  taxable  is  the  charge  for  business  done  by  the  proctor  at  York. 
But  it  appears  from  what  is  said  incidentally  in  Franklin  v.  Featherstonhangh, 
1  A.  &  E.  475,  that  that  would  not  be  a  subject  of  taxation  in  this  Court    As 
to  any  general  authority  of  the  Court  to  interfere,  bv  reason  of  the  control 
which  it  exercises  over  its  officers,  the  rule  now  estabUriied  is  clearly  against 
such  interference:  Dagley  v,  Kentish,  2  B.  ft  Ad.  411;  and  see  Clutterbod: 
V.  Combes,  5  B.  &  Ad.  400. 

OresxwMi  contri.  There  is  certainly  no  taxable  item  stated  in  the  affidaviti, 
unless  it  be  furnished  by  the  proceeding  at  York  for  entering  an  i^pearance  in 
the  Ecclesiastical  Court :  and,  as  to  that,  it  may  be  difficult  to  contend  that  the 
oharffes  of  proctors,  who  are  officers  admitted  specially  to  practice  in  that  court, 
can  be  reviewed  here.  But  there  are  other  grounds  for  this  application.  Hm 
money  which  Marris  is  required  to  account  for  has  been  obtained  by  fdlse 
representations :  and,  at  all  events,  this  is  the  case  of  an  attorney  entrusted,  ia 
that  capacity,  with  money,  and  not  accounting  for  it;  it  is  therefore  within  the 
authority  of  In  re  Aitkin,  4  B.  ft  Aid.  47.  The  party  there  had  been  entnuted 
with  papers,  and  was  required  to  deliver  them  up,  as  well  as  to  pay  the  balanoe 
of  moneys;  but  that  can  make  no  material  difference.  In  the  case  In  re 
E[night,  1  Bing,  91,  where  an  attorney  hadreodved  bills  for  the  purpose  <rf  getting 
them  discount^,  the  Court  of  Common  Pleas  granted  ^  rule  to  shew  cause  p  rgr 
why  he  should  not  pay  over  the  proceeds,  bad  &ith  being  imputed,  ^ 
though  the  business  was  not  done  in  the  course  of  any  suit.  The  application 
in  Dagley  v.  Kentish,  2  B.  ft  Ad.  411,  related  wholly  to  the  taxation  of  a  bill; 
that  was  a  matter  reffulated  by  statute,  and  the  Court  would  not  interfere  with 
it  otherwise  than  as  we  statute  allowed.  This  is  the  case,  not  of  a  bill,  but  of 
money  entrusted.  [Lord  Benman,  C.  J.  It  is  not  clear  that  this  party  wis 
employed  as  an  attorney,  though  his  beiiu^  an  attorney  may  have  been  the 
motive  for  employing  him.  Littledalb,  J.  In  re  AiUcin,  4  B.  ft  Aid.  47, 
was  a  different  case.  If  the  charee  made  here  imports  an  obtaining  of  monej 
by  false  pretences,  or  any  thing  of  that  nature,  the  question  is  for  a  jury,  and 
not  for  this  Court.]  The  charge  is  not  such  a  fraudulent  obtaining  of  monej 
as  would  constitute  an  indictable  offence,  in  which  case  it  oould  not  be  the  sub- 
lect  of  a  motion ;  Short  v,  Pratt,  1  Bing.  102,  In  re  ,  5  B.  ft  Ad.  1088 ; 

but  it  is,  that  an  attorney  has  procured  money  to  be  advanced  to  him  by  hk 
client,  as  if  for  the  client's  purposes,  and  shews  nothing  to  warrant  his  having 
obtained  such  advances. 

Lord  Denman,  C.  J.  This  is  a  case  for  an  action,  and  not  for  the  summaiy 
interference  of  the  Court.  The  facts  do  not  arise  in  the  course  of  any  busineBi 
done  by  the  party  as  an  attorney.     The  rule  must,  therefore,  be  discharged. 

LiTTLEDAiiB,  J.  I  am  of  the  same  opinion.  In  the  case  In  re  Aitkin,  4  B. 
ft  Aid.  47,  the  party  had  been  employed  and  entrusted,  as  an  attorney,  to  get 
in  moneys,  and  had  *been  in  the  habit  of  receiving  such  moneys  from  r^s^ 
time  to  time.  The  case  stated  here  is  quite  different,  and,  if  proveable,  ^^^ 
must  be  the  subject  of  an  action. 

Williams,  J.,  concurred.  Bole  diseharged. 
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Ex  parte  PHILLIPS.     Thursday,  January'22, 

1  plaint  being  leried  in  an  inferior  court  not  of  record  (the  Hnll  Court  of  Requests),  having 
oognisance  of  debts  not  exceeding  62.,  the  defendant  sued  out  a  writ,  in  the  form  of  a 
certionii,  commanding  G.  H.  F.  to  return  into  the  Court  of  King's  Bench  the  plaint  and 
all  things  concerning  the  same.  C.  H.  F.  was  not  a  commissioner,  but  only  clerk,  of 
the  Goort  of  Requests.  No  affidavit  was  filed,  or  order  of  K.  B.,  or  of  a  Judge,  ob« 
tsined,  for  issuing  the  writ    This  Court,  on  motion,  set  it  aside. 

Per  Littledale,  J.    A  certiorari  does  not  go,  as  of  course,  to  a  court  not  of  record. 

EsLE,  in  the  last  term,  obtained  a  mle  nisi  for  setting  aside  the  certiorari 
sued  out  by  the  defendant  in  a  caase  of  Shipman  v,  Fenwick,  for  irregularity. 
The  writ  was  as  follows.  <<  William  the  Fourth,  &c.,  to  Charles  Henry  Phillips, 
greeting.  We  being  willing  for  certain  causes  to  be  certified  of  a  plaint  leyied 
in  onr  court  before  you  aeainst  Richard  Fenwiok  at  the  suit  of  John  Shipman 
in  a  plea  of  debt,  oommand  you  that  you  send  to  us  at  Westminster  on,  &c.  the 
plaint  aforesaid,  with  all  things  touohine  and  concemiuff  the  same,  as  fully 
and  entirely  as  it  remains  in  our  court  before  you,  by  wnatsoeyer  names  the 
ptitiee  may  be  called  therein,  toother  with  this  writ,  that  we  may  further  cause 
to  be  done  thereupon  what  of  neht  we  shall  see  fit  for  to  be  done.  Witness, 
Thomts  Lord  Denman,  &o,"  Tidd's  Forms,  c.  xri.  §  1.  0.  H.  Phillips,  to 
wliom  It  was  directed,  was  clerk  to  the  commissioners  of  the  Hull  Court  of 
Bequests,  in  which  the  plaint  was  ieried,  and  was  not  himself  a  commissioner. 
The  Court  (established  by  stat.  2  G.  8,  c.  38,  which  is  amended,  and  the  powers 
»^j^  enkrged,  by  stat.  48  G-.  8,  o.  cix.,  local  and  personal,  *public)  has  coff- 
-■  nisance  of  debts  not  exceeding  fiye  pounds.  No  affidayit  had  been  filed, 
or  appfieation  made  to  the  Court,  or  judge^s  order  obtained,  before  issuing  the 
vrii 

Hum/rey^  now  shewed  cause,  and  contended  that  this  was,  in  effect,  not  a 
oertionri,  but  a  habeas;  and  that  the  writ  was  properly  firamed,  and  might, 
according  to  the  usual  practice,  be  issued  without  uldayit,  or  order  of  the  Court 
or  a  jodge. 

i^,  eontrft.  First,  this  writ  is  improperly  directed,  to  a  person  before  whom 
tlie  Court  is  not  holden.  Secondly,  there  is  no  right,  as  of  course,  to  remoye 
proceedings  from  a  court  of  requests.  Such  a  power  would  annihilate  the  juris- 
diction of  those  courts.  The  proper  mode  of  remoying  causes  from  a  court  not 
of  record  is  by  pone,  re.  (a,  lo,  or  accedas  ad  curiam,  Edwards  v.  Bowen.(a) 

S[rrLKDAi.E,  J.  A  certiorari  cannot  go,  as  of  course,  to  a  court  not  of  recoiti.] 
irdly,  it  is  not  shown  that  this,  eyen  if  it  were  a  court  of  record,  is  one  to 
which  a  certiorari  oould  go,  the  debt  not  exoeedinir  fiye  pounds.  (Stat.  21  J.  1, 
c.23,«i.4,6,6.)  ^  S        1-  V 

PxB  CuRiAM.(6)  Bule  absolute. 


*588]    ^DOE  dem.  MARSHALL  againU  BOE.     Thursday,  January  22. 

Od  motion  for  judgment  against  the  casnal  ejector,  if  service  of  declaration  is  to  be  prored 
bj  the  tenant's  acknowledgment  made  in  term,  it  must  appear  by  snch  acknowledgment 
that  the  scrrice  was  before  term. 

MiLNiR,  moyed  for  judgment  against  the  casual  ejector.  On  the  10th  of 
this  month  the  declaration  was  senred  upon  the  son  of  the  tenant  in  possession, 

(a)  5  B.  ft  0.  206.  1  Tidd's  Practice,  pp.  397,  414,  9th  ed.  See,  as  to  Courts  of  Gon- 
Kience  (of  which  the  Hnll  Court  is  one).  Tingle  «.  Roston,  2  Bing.  403,  S.  C,  10  B.  H. 
171.    Batee  «.  Turner,  10  B.  M.  32. 

(b)  LitUedale  and  Williams,  Js.    Lord  Denman,  C.  J.,  had  left  the  Court 
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on  the  premises.     On  Monday,  the  12th,  the  first  day  of  term,  the  temnt  id- 
xnitted  that  he  had  reoeived  the  declaration,  bat  did  not  say  whtn. 

Feb  CuBiAM.(a)    You  most  serve  another  declaration.        Bole  refiued. 


The  EJNGt  tigaimi  FORD  and  Others.     Thuf9d€^f  January  f&. 

To  justify  a  distress  for  taxes  under  stat.  43  G.  3,  c.  99,  a.  33,  it  is  not  necessaiy  that  then 
should  have  been  a  personal  demand  bj  tbe  collector,  or  personal  refusal  bj  the  partf 
distrained  upon.  Nor  is  it  essential  that  the  demand  to  which  the  refusal  applies  shoold 
have  specified  the  precise  amount  claimed,  if  the  debtor  anderstood  what  the  ammut 
was,  and  did  not  object  to  it. 

The  defendants  were  indioted  for  assanlting  John  Boaftter^ood,  then  bemg 
in  lawful  possession  of  goods  seised  for  62. 15<.  6d,f  arreani  of  asaeased  taiei, 
with  intent  to  pot  him  out  of  possession  of  the  said  goods;  also  upon  a  eoait 
for  a  oommon  assaolt.  At  At  trial  before  Lend  Denman,  0.  J.,  at  the  sittingi 
IB  Middlesex  after  last  Michaelmas  term,  it  appeared  diat  the  goods,  wbi^ 
wwe  Ford's,  had  been  distrained  on  his  nremises  for  taxes  due  from  him,  aad 
litai  the  prosecutor,  a  broker's  man,  had  been  left  in  posseasioii.  To  shew  thai 
the  t^es  had  been  regularly  demanded  b^ore  putting  in  the  distress,  Pollaid, 
tiie  appraiser  *employdl  on  that  occasion,  gave  evidence  to  the  following  m^ 
effsot : — On  the  28d  of  January,  Pollard  went  with  Denham,  the  eoLlwtat  *- 
(who  was  since  dead),  to  Ford's  house,  where  they  saw  a  female,  Ford  not  bdag 
f^  home.  Denham  demanded  ^e  taxes  of  her,  and  said  that  he  had  called  often 
before,  and  would  distrain  on  the  following  day  if  they  were  not  paid;  to  whieb 
the  woman  answered,  that  Ford  had  been  told  before  of  Denham's  coming  for 
taxes,  but  said  he  could  not  pay.  Pollard  then  left  a  message  with  the  womaa, 
requesting  Ford  to  call  upon  him,  whidi  Ford  afterwiurda  dud,  and  stated  thsi 
he  was  very  poor  and  could  not  pay.  On  the  24th  of  January,  Denham  aad 
Pollard  went  again  to  Ford's,  and  saw  there  the  same  woman,  who  said  that 
they  could  not  pay  the  taxes.  Denham  then  distrained.  It  was  objected,  as 
behalf  of  the  defendants,  that  this  was  not  sufikient  evidence  of  a  demand  and 
refusal  within  the  terms  of  stai.  43  G.  8,  a  99,  s.  88,  which  enacts  that  if  aaj 
person  **  shall  refuse  to  pay  the  several  sum  and  sums  oharged  upon  him"  by 
any  act  or  aets  ffranting  the  duties  therein  mentioned, ''  upon  demand  made  hj 
the  coUeotor"  of  the  mvision  or  place,  fto.,  the  collector  may  distrain  for  the 
fimoant.  The  Lord  Ohief  Justice  held  that  it  was  not  necessary  to  shew  a 
refusal  given  by  the  householder  himself,  or  to  the  collector  personally ;  bat 
that  it  was  sufficient  if  the  circumstances  shewed  that  the  honseholder,  froa 
poverty  or  otherwise,  would  not  pay,  and  if  the  party  meeting  with  the  refosal 
was  one  authorised  by  the  colleo]tor  to  act  for  him ;  and  he  len  it  to  the  jwv  to 
say  whether  they  were  satisfied  in  this  case  that  there  had  been  a  refusal.  The 
jury  were  of  that  opinion,  and  found  a  verdict  of  guilty  on  the  second  eofo&U 
Ha  acquital  being  directed  on  the  first  by  reason  of  a  variance  between  ^^ 
the  indictment  and  evidence,  as  to  the  amount  of  arrears.  In  the  present  ^ 
term  (Januarv  19th),  Sir  John  CampbeU,  Attorney-General,  moved  for  jadf 
ment  on  tbe  defendants,  and  cross  motions  were  made,(&)  on  behalf  of  difieress 
defendants,  by 

Eumfreyy  and  Duvhaty  for  a  new  trial,  on  the  ground  of  misdirection.  There 
was  no  evidence  to  go  to  the  jury,  of  demand  or  refusal.  As  to  the  demani 
there  had  neither  been  a  personal  application  to  the  defendant^  nor  a  eommuu- 
cation  to  him  in  writing :  and  it  was  not  proved  that  the  woman  whom  Denham 
and  Pollard  saw,  was  a  person  who  usually  acted  on  Ford's  behalf.     In  CuUea 

{a\  Littledale  and  WiUiams,  Ji. 

(6)  Before  Lord  Demnan,  G.  J.,  Littledale,  and  Williams,  /a. 
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9.  Morris,  2  Stark.  N.  P.  C.  677,  586,  where  it  became  a  (^estion  whether  the 
plamtiff  at  a  oertaiii  time  was  entitled  to  vote  at  an  election  as  a  householder 
pajring  scot  and  lot,  Abbott,  G.  J.,  said:  '<It  is  necessary  that  I  should  state 
my  opmion  in  noint  of  law  as  to  the  right  of  votingi  and  that  opinion  is,  that 
the  plaintiff  haa  a  right  to  vote.  Be  had  paid  the  jj^r's-rates  for  several  years ; 
there  had  been  no  personal  demand  of  the  rates  which  were  due,  and  no  written 
paper,  containing  a  demand  of  the  rates,  had  been  left  at  his  house,  although 
uk  application  had  been  made  at  the  house/'  Here  the  case  is  stronger,  because 
the  statute  authorises  a  distress  only  where  there  has  been  a  demand  and  refusal. 
There  was  no  evidence  that  the  communication  made  by  Denham  on  the  28d  of 
Janizaiy  ever  came  to  Ford's  knowledge.  And  as  to  a  refusal,  there  was  nothing 
^5811  ^  ^^^  ^^^  ^^^  answer  given  by  ^the  woman  on  the  24th  was  Ford's 
^  answer;  nor  did  it  even  purport  to  be  so.  And  it  does  not  appear  that 
the  demand  or  refusal  had  reference  to  any  specific  sum.  « 

Sir  John  Gampbdly  Attomey-Oeneral,  with  whom  was  Tf.  Ctarkson,  shewed 
caoBe  in  the  first  instance.  It  ky  on  the  defendants  to  justify  their  assault; 
the  objection  raised  by  them  does  not  do  so.  The  statute  says  nothing  of  a 
penooal  demand  :  if  that  were  necessary,  the  law  might  always  be  evaded  by 
the  hooaeholder  keeping  out  of  the  way.  There  is  no  reason  for  insisting  oa 
the  same  strictness,  under  this  statute,  as  is  necessary  to  place  a  narty  in  con« 
tempt:  but  the  demand  made  here  would  have  been  sufficient,  in  tne  case  of  an 
award,  to  ground  an  attachment.  The  collector  left  his  message  with  a  person 
tho  appeu^  to  act  as  servant,  and  who  afterwards  said  that  Ford  could  not 
pay*  It  was  %  snflioient  refusal,  after  a  proper  demand,  that  the  collector  could 
not  get  the  taxes.  And  Ford  did  expressly  refuse  to  a  person  employed  by  the 
oonector.  The  passage  cited  from  Cullen  v.  Morris,  2  Stark.  N.  P.  G.  586| 
does  not  apply  to  this  case  :  here  a  demand  had  been  made  upon  Ford  on  the 
^)  by  PolLardy  who  was  employed  bv  Denham. 

Sum/rey,  and  Duvhar^  contdL.  If  the  householder  kept  out  of  tiie  way,  a 
written  demand  might  be  left  at  the  house.  A  demand,  In  the  case  of  an 
award,  would  not  be  sufficient,  if  made  by  a  third  person,  unless  he  had  a  power 
*50!2l  ^  Attorney.  [Lord  Denman,  G.  J.  I  was  "^of  opinion,  as  to  the  firat 
-f  county  that,  as  the  indictment  specified  a  particular  amount  of  arrears^ 
and  a  different  one  was  proved^  that  count  was  not  maintainable  :  but  upon  the 
second,  which  mentioned  no  sum,  I  thoueht  there  might  be  a  verdict  against 
the  defendants,  if  the  prosecutor  was  lawfully  in  possession  for  any  amount. 
That  ruses  the  question  as  to  personal  demand  and  refusal,  and  whether  it 
oofht  to  be  shewn  that  the  specino  sum  was  demanded.]  Cur,  adv,  vuU, 

Lord  DxNMAN,  G.  J.  on  this  day  delivered  the  judgment  of  the  Gourt  as 
fi)IIow8 :— We  think  that  in  this  case  no  rule  should  be  granted.  By  the  statute^ 
a  distress  is  to  be  taken  only  if  there  shall  have  been  a  demand  and  refusal  of 
the  taxes,  but  nothing  is  said  to  apply  that  provision  to  particular  individuals 
or  particular  sums ;  it  is  sufficient  if  there  has  been  a  demand  of  the  taxes 
which  the  party  has  understood,  and  he  has  not  objected  to  the  amount,  but 
has  refused  to  pay.  The  doctrine  kid  down  in  GuUen  v.  Morris,  8  Stark.  N. 
P.  C.  586,  has  the  authority  of  a  very  learned  Judge,  and  has  been  acted  upon 
by  parliamentary  committees  in  deciding  upon  the  qualification  of  voters,  and 
with  reference  to  that  subject  it  may  be  correct ;  but  we  think  it  is  not  applies 
ble  to  the  present  case.  Kule  for  a  new  trial  refused. 


^5931   *^^  ^^^  ogainti.  The  lahabitanlB  of  FOLBSHILL.     Satwrda^^ 

A  Btntom  of  coal  lay  in  pariflhes  A.  and  B,,  and  Wat  worked  in  both,  but  all  coal  was 
broaght  to  the  suface  by  a  shaft  in  A. :  Held,  that  in  a  rate  upon  the  proprietor  for  a 
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coal-mine,  engines,  and  machinerj  in  A^  he  conld  not  be  aasesBod  in  respect  of  the  ooa 
gotten  from  the  part  of  the  stratom  in  B. 

On  appeal  against  a  poor  rate  for  the  pariah  of  Foleahill  in  the  county  of  the 
dtj  of  Coventry,  by  which  George  Wheilden  was  assessed  in  the  sum  of  525^. 
for  a  coal-mine,  engines,  and  machinery  in  his  occupation  in  that  parish,  the 
sessions  reduced  his  rate  to  820^.,  subject  to  the  opinion  of  this  Court  on  the 
following  case : — 

Mr.  Wheilden  is  the  owner  and  occupier  of  a  coal-mine,  situate  partly  in  the 
parish  of  Foleshill,  and  partly  in  the  adjoining  parish  of  Exhall.  At  Uie  time 
when  the  rate  was  made,  he  was  getting  coal  partly  from  that  part  of  the  mine 
^e  surface  of  which  is  in  Foleshill,  and  partly  from  that  of  which  the  snzlue 
is  in  Exhall.  The  pits,  engines,  and  all  the  fixed  machinery  for  working  the 
whole  of  the  mine,  and  by  which  the  same  is  made  available,  are  in  Foleshill 
alone,  in  which  parish  all  the  coal  which  is  taken  from  the  whole  mine  if 
brouffht  to  the  surface  of  the  earth.  Wheilden  is  assessed  in  Exall  at  2101. 
for  that  part  of  the  mine  of  which  the  surfieice  is  in  Exhall.  The  sessiooi 
found  that,  if  the  parish  officers  of  Foleshill  were  entitled  to  rate  Wheilden  in 
that  parish  for  the  whole  profits  of  his  mine,  525^.  was  a  proper  sum ;  but  that, 
if  they  were  only  entitled  to  rate  him  for  the  profit  derived  from  the  steam- 
engines  and  other  machinery,  and  for  the  coal  gotten  from  that  part  of  the  mine 
the  surface  of  which  is  in  Foleshill,  the  assessment  ought  to  be  reduced  to  3201 

*The  question  for  this  Court  was,  on  which  of  the  two  principles  the  ^^ 
rate  was  to  be  made.  '- 

Billj  and  WaddingUm,  in  support  of  the  order  of  sessions.  The  proprietor 
must  be  rated  for  his  coals  in  the  parish  where  they  are  naturally  found.  This 
is  the  plain  meaning  of  the  statute  43  ^lis.  c.  2,  s.  1,  which  directs  the  over- 
seers of  every  occupier  of  coal-mines  in  the  said  parish.  The  mine,  in  this 
case,  is  partly  worked  in  Exhall :  how,  can  it  be  said  that  the  proprietor  is  not 
the  occupier  of  a  mine  in  Exhall  ?  and  why  is  the  rate  to  be  laid,  not  where  the 
coal  is  worked,  but  where  it  is  brov^ht  to  the  pit's  mouth  ?  If  this  were  so,  it 
would  be  in  the  choice  of  a  person  occupying  mines  in  several  parishes  to  deter> 
mine  in  which  parish  he  should  be  rated  for  the  whole  of  that  proper^.  The 
land  used  in  a  parish  ought  to  contribute  to  its  burdens :  and  there  is  more 
reason  for  rating  mines  in  the  parish  where  they  lie,  than  other  property,  be- 
cause the  working  exhausts  and  takes  away  the  value  of  the  land.  A  principle 
something  like  that  contended  for  on  the  other  side  was  adopted  when  caiuli 
were  rated  at  the  termini;  but  the  rule  now  prevailing  is  a  (ufferent  and  more 
reasonable  one.  This  case  bears  a  strong  analogy  to  Bex  v.  The  Corporation  of 
Bath,  14  East,  609,  where  the  corporation  hao^reservoirs  in  a  parish  withoot 
the  city,  for  collecting  water  from  certain  springs,  which  water  they  distributed 
by  aqueducts  and  underground  pipes  through  that  parish,  and  into  others  within 
the  city.  It  was  contended,  there,  that  the  corporation  were  rateable  in  that 
parish  where  *the  reservoirs  lay,  for  the  whole  profits  of  the  water ;  but  _^qc 
the  Court  held  otherwise,  deciding,  however,  that  the  corporation  were  >> 
rateable  there  for  the  reservoirs  within  that  parish.  Lord  EUenborongh  mpf 
in  his  judgment,  '*  It  should  seem  to  follow  as  a  consequence  from  what  has 
been  said  already,  that  if  the  corporation  of  Bath  be  occupiers  of  any  locil 
visible  property,  producing  profit  in  any  other  parish,  and  fiEdling  by  reasonable 
construction  within  the  same  description  of  property  as  the  reservoirs  aheadj 
mentioned,  they  should  be  liable  in  like  manner  to  be  rated  for  it  pro  tanto,  in 
such  other  parish."  That  applies  to  the  present  case.  The  principle  recogni- 
sed in  Bex  v.  The  Corporation  of  Bath,  14  East,  609,  has  been  acted  upon  in 
Bex  V,  The  Brighton  Oas  Light  Companv,  5  B.  &  C.  466,  and  many  similir 
cases.  [Williams,  J.  The  rating  of  tubes  and  pipes,  as  a  subject  of  profita- 
ble occupation  in  a  parish,  though  they  conveyed  the  water  to  a  different  parish, 
is  as  strong  a  case  as  can  well  ro*] 
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Sir  F.  FoOoek,  AUorney-Qeneraly  AmcSf  and  K  R.  S^ynokUj  oonM.  The 
eases  of  canals  and  water-pipes  are  not  applicable  here.  In  those  there  was  an 
actual  occupation  of  land  which  the  parish  officers  were  entitled  to  consider  as 
worth  a  rent,  whether  occupied  more  or  less  profitably  in  the  particular  parish. 
But  here,  by  the  reduction  of  the  rate  in  FoleshiU,  it  is  assumed  that  some- 
thing may  be  rated  as  a  coal-mine  in  Ezhall,  which  is  noty  in  fact,  a  coal-mine 
there.  The  rate,  as  it  now  stands,  is  for  the  coal  obtained  in  FoleshiU  only, 
*5961  ^^^  ^^^  ^^  profit  of  the  steam-engines  and  *other  machinery  there.  But 
-'  the  principle  adopted  is  a  mistaken  one  as  to  all  the  matters  rated.  The 
word  ''  mine"  is  used  in  two  senses :  popularly,  it  signifies  the  place  where  the 
strata  are,  though  nnworked ;  legally,  that  only  is  a  mine  which  is  in  a  course 
of  being  worked.  If  the  stratum  is  in  one  parish,  and  the  access  to  it  in  ano- 
ther, the  coal-mine  is  where  the  access  is  obtained :  in  the  other  parish  it  is 
merely  a  coal-field.  When  the  coal  is  brought  to  light,  and  becomes  available 
to  the  OSes  of  man,  then,  and  no  sooner,  is  it  a  source  of  wealth  capable  of  being 
rated.  It  does  not  become  so  merely  by  being  separated  from  the  earth,  or  by 
being  placed  on  the  trams  under  ground,  ta  be  brought  to  the  shaft.  In  this 
respect  it  is  like  a  mineral  spring,  which  is  rated  where  it  first  rises  from  the 
earth,  and  no  inquiry  made  as  to  the  channels  it  may  have  fiowed  through. 
Suppose  a  coal-mine  in  a  parish  •  adjoining  the  sea  extends  into  strata  lying 
under  the  sea ;  can  it  be  said  that  the  produce  of  those  strata  should  be  exempt 
from  rate?  It  is  the  approach  that  gives  the  mine  its  character  and  its  value ; 
the  coal  would  be  useless  but  for  the  shaft :  and,  further,  where  coal  is  brought 
to  the  surfisuse,  the  shaft  and  works  in  that  place  acquire  an  increased  value,  in 
proportion  to  that  of  the  coal  brought  up;  as,  in  Bex  v.  Miller,  Oowp.  619,  it 
was  held,  that  the  profits  of  the  minend  spring  were  to  be  considered  as  part  of 
the  produce  of  the  land,  which,  therefore,  was  subject  to  a  higher  rate,  as  land, 
in  proportion  to  those  profits.  The  value  of  the  works  in  FoleshiU,  therefore, 
^&dTI  ^  ^  ^  reckoneid  by  that  of  the  coal  brought  up  there,  whether  gotten 
J  in  ^FoleshiU  or  in  Exhall ;  the  shaft  must  be  rated  in  respect  of  the  con- 
venience it  affords  for  raising  all  the  coal.  In  1  Nolan's  Poor  Laws,  p.  151, 
4th  ed.,  it  is  said,  that  the  mine  may  be  considered  as  the  capital,  and  the  coals 
at  thepifs  mouth  as  its  return.  It  might  have  happened,  in  this  case,  that  the 
appelliint  had  been  owner  of  the  mine  in  FoleshiU  only,  and  had  had  a  mere 
license  to  work  the  coal  in  ExhaU  (and  Doe  dem.  Hanley  v.  Wood,  2  B.  &  Aid. 
724,  shews  that  such  a  Uberty  mayoe  granted  without  a  demise);  then  the  ap- 
pellant would  not  have  been  an  occupier  in  Exluill,  and,  if  so,  he  would  clear^ 
not  have  been  rateable  any  where  for  the  coal  gotten  in  that  parish,  unless  he 
oould  be  rated  for  the  shaft  in  FoleshiU  in  respect  of  the  convenience  it  afforded 
him  for  bringing  up  that  coal.  By  the  argument  on  the  other  side,  a  great 
difficulty  would  be  thrown  on  parish  officers;  they  may  know  the  parishes 
through  which  a  canal  is  dug,  or  pipes  are  laid,  but  they  cannot  trace  a  coal 
mine  through  different  parishes,  so  as  to  say  that  any  ascertained  portion  of  coal 
is  obtained  in  one  parish  or  in  another;  and,  even  supposins;  this  practicable 
now,  the  possibiUty  of  it  could  not  have  been  contemplated  wnen  the  statute  of 
Elizabeth  was  passed. . 

Lord  Denman,  G.  J.  I  am  clearly  of  opinion  that  this  was  a  coal-mine  in 
ExhaU,  where  a  part  of  the  coal  lay.  It  is  too  great  a  refinement  to  say  that 
there  was  no  mine  there  because  all  the  works  for  raising  the  coal  were  not 
within  that  parish.  According  to  that  argument,  if  a  coal-mine  extended  into 
twenty  parisnes,  and  aU  the  c^  was  brought  to  the  surface  in  one,  the  pro- 
^^081  P^^^'  must  *be  rated  in  that  only.  The  difficulty  of  ascertaining 
-■  what  is  raised  in  each  parish  may  be  great,  but  here  the  sessions  have 
ascertained  it. 

LiTTLEDAL£,  J.  It  IS  Contended,  that  there  can  be  no  coal-mine  in  a  parish 
unless  the  apparatus  for  raising  the  coal  be  there.    But  that  the  law  does  not 
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consider  this  necessary  to  constitute  a  mine,  is  clear  from  the  langnage  of  Lord 
Coke : — *'  If  a  man  hath  mines  hid  within  his  knd,  and  leases  his  land,  and  all 
mines  therein,  there  the  lessee  may  dig  for  them/'  &o.(a)  So  that,  in  legil 
understanding!  there  is  a  coal-mine  where  there  are  coals  capable  of  bemg  got- 
ten ;  and  the  moment  the  coal  is  severed,  it  is  gotten.  There  may  be  no  ma- 
chinery at  the  place  where  it  is  severed;  but  if  men  are  sent  in  for  thatpu- 
{>ose,  it  is  the  same  thing.  The  case  of  a  spring  is  very  different :  it  cannol  be 
ascertained  where  that  originates,  or  through  what  parishes  it  may  pass;  boia 
vein  of  coal,  when  particular  circumstances  are  known  respecting  it^  may  nor 
be  traced  without  difficultv,  though  this  may  not  have  been  so  in  the  reign  d 
Elizabeth.  The  case  of  the  corporation  of  ]Bath,  14  East,  609,  was  very  wadi 
like  this :  but  the  present  case  is  stronger  than  those  in  which  companies  Ixh 
been  held  rateable  for  pipes  laid  in  the  ground  to  convey  an  artificial  rill  of 
water :  here  the  subject  of  the  rate  is  coal  naturally  existing  at  the  place  wbere 
the  rate  is  imposed.  As  to  the  pits  and  shafts,  they  are  rated  in  the  one  pariah 
in  which  they  are  available  for  raising  coal;  if  another  shaft  became  r^e^A 
necessary  for  raising  '''the  coal  in  the  other  parish,  it  would  be  the  sub-  L 
ject  of  a  rate  there. 

Williams,  J.  Without  violating  the  ordinarv  sense  of  words,  the  appellaiit 
may  be  considered  as  occupier  of  a  coal-mine  m  both  the  parishes.  It  has 
been  said,  that  no  value  has  been  ascribed  te  the  shaft  and  machinery,  in  respeet 
of  the  benefit  derived,  through  them,  from  the  coal  situate  in  Exfaall ;  hot 
they  are  rated,  and,  if  the  principle  of  the  rate  is  not  wrong,  I  do  not  see 
how  we  can  say  that  they  are  rated  erroneously. 

Order  of  sessions  confirmed. 


The  KING.  a^ainU  The  Inhabitants  of  ST.  NICHOLAS,  COLCHBSTBR 
SoUurdajff  JanMory  24. 

If  a  tenement  has  been  hired,  and  the  occupation  of  it  has  commenced,  leu  tbia  a 
year  before  the  passing  of  si.  1  W.  4.  c.  18,  ?30fh  of  tfarch,  1831 ,)  the  occupation,  to 
give  a  settlement,  mast  be  sych  as  will  satisfy  the  requisites  of  that  act 

If  a  person,  hiring  a  tonemeat,  underlet  any  part  of  it,  he  has  not  the  actual  ooenpatiot 
of  the  tenement  within  the  terms  of  stat.  1  W.  4,  o.  18,  seek  1,  if  there  be  any  exduirn 
occapation  given  by  such  onderletting.  And  the  smaUness  of  the  part  underlet,  and  of 
the  rent  paid  for  it,  and  the  shortness  of  the  term  for  wliich  it  is  underlet,  make  no  dif* 
ference. 

On  appeal  a«;ainst  an  order  of  two  justioeS|  removing  Sanders  Sparrow  from 
the  parish  of  ot.  James  to  the  parish  of  St.  Nicholas,  Doth  in  the  borough  of 
Oolchesten  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Coui 
upon  the  following  case : 

By  agreement  in  writing,  dated  March,  1831,  the  pauper  hired  a  freehold 
messuage,  comprising  two  tenements,  in  St.  Nicholas,  for  the  term  of  two  yetn^ 
at  the  rate  of  60^.,  payable  half-yearly.  On  the  26th  of  March,  the  keys  were 
delivered  to  the  pauper.  On  the  7th  of  November,  a  distress  was  put  in  far 
the  half  year's  *rent  due  at  Michaelmas,  1831,  and  the  goods  were  sold  n^fA 
under  the  distress  by  the  bailiff  employed  by  the  landlady,  who  paid  her  ^ 
the  half  year's  rent  out  of  the  produce,  and  paid  over  the  suplus  (deduotiog 
costs)  to  the  pauper.  At  Lady-day,  1832,  the  {>auper  gave  up  possessioo  in 
pursuance  of  an  agreement  made  with  one  Hutchinson,  under  which  the  latttf 
took  exclusively  upon  himself  the  liability  to  pay  the  arrear  of  rent  due  froa 
the  pauper.  During  the  year  commencing  at  Lady-day  1831,  and  expiring  at 
Lady-day,  1832,  throe  rooms  in  the  said  messuage  were  underlet  by  the  pioptf 

(a)  Saunder's  case,  6  Bep.  12  a ;  and  see,  to  the  same  effect,  Go.  Litt,  64  b. 
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to  Mr.  D.  W.  Harrej;  who  had  the  ezolosive  ooonpaiion  of  them  for  three 
weekBy  for  which  he  paid  8/. :  and  the  front  shop  was  underlet  for  a  week 
daring  the  same  period,  to  another  person,  who  also  had  the  exclasive  occupa- 
tion. 

The  settlement  was  impeached  on  two  grounds :  first,  that  the levjingof  the 
rent  bj  distress  was  not  a  payment  by  the  pauper  within  the  statute  1  W.  4,  o. 
18,  s.  1 ;  and,  secondly  that  the  pauper  did  not  actually  occupy  the  house  so  as 
to  gain  a  settlement.  The  judgment  of  the  Court  having  proceeded  entirely  on 
the  second  ^und,  the  arguments  as  to  the  first(a)  are  omitted. 

Ryland,  m  support  of  the  order  of  sessions.  The  statute  1  W.  4,  o.  18,  s. 
1,  first  introduced  as  a  requisite  for  the  gaining  of  a  settlement,  that  the  house 
should  be  ''  actually  occupied."  That  act  came  into  operation  on  the  30th 
of  March,  1831.  Here,  the  occupation  of  the  house  commenced  on  the  25th 
toQi-i  of  March,  1831,  by  virtue  *of  a  prior  contract.  The  act  therefore,  does 
^  not  apply,  unless  the  Court  shall  hold  it  to  be  retrospective.  Now,  the 
first  section  was  held  to  be  prospective  only,  in  Rex  v.  Ruthin,  5  B.  &  Ad. 
215.  The  settlement  was  inchoate  before  the  act  came  into  operation ;  and  the 
nmaining  occupation,  which  perfected  the  right,  was  a  continuation  of  the  for- 
mer occupation,  and  not  subject  to  the  new  provisions.  If  the  Court  shall  de- 
dde  that  the  statute  must  govern  this  case,  it  will  certainly  be  difficult  to  dis- 
tinguish it  from  Rex  v.  St.  Nicholas,  Rochester,  5  B.  &  Ad.  219.  There, 
however,  the  part  underlet  consisted  of  two  floors,  out  of  three :  the  rent  at 
which  the  underletting  took  place  was  22/.,  the  rent  of  the  whole  house  being 
only  40^  ;  and  the  under-lessee  occupied  for  two  whole  quarters.  Here,  the 
part  let  off,  the  sum  paid  for  it,  and  the  time  for  which  it  was  occupied,  are 
veiy  much  smaller  in  proportion.  And  the  case  of  Rex  v.  St.  Nicholas,  Ro- 
chester, 5  B.  &  Ad.  219,  if  not  distinguishable  on  these  grounds,  may  require 
to  be  reconsidered.  The  doctrine  of  that  case,  if  followed  up,  leads  to  results 
which  can  scarcely  have  been  contemplated.  It  may  be  said  that,  if  a  servant 
be  hired  on  the  terms  that  he  shall  reside  in  the  master's  house,  and  receive  less 
wafles  in  consequence,  the  room  is  let  to  him  for  the  difierence  in  the  wages, 
and  that  the  master  is  incapable  of  acquiring  a  settlement.  The  case  of  the 
mayor  of  Maidstone,  who  lets  part  of  his  house  for  the  accomodation  of  the 
Judges  during  the  assizes,  was  pointed  out  in  argument  in  Rex.  v.  St.  Nicholas, 
Rochester,  5  JB.  &  Ad.  222.  No  innkeeper,  nor  any  other  person  who  has  let 
a  room,  even  for  a  single  night  will  acquire  a  settlement. 
^^Mi  *£noXf  contril.  The  statute  1  W.  4,  c.  18,  was  passed,  as  thepream- 
•>  ble  states,  to  remove  doubts  which  had  arisen  respecting  the  intention 
of  the  le^lature  in  passing  stat.  6  G.  4,  c.  57 ;  it  must,  therefore,  be  considered 
as  explanatory  of  that  act.  The  doubts  as  to  the  requisite  occupation  under  the 
statute  59  O.  8,  c.  50,  and  6  0.  4,  c.  57,  had  been  discussed  in  Rex  v.  Great 
Bolton,  8  B.  &  C.  71 :  and  Rex  v.  Ditcheat,  9  B.  &  C.  176 ;  and  it  had  been 
decided  that  the  underletting  of  part  did  not  prevent  the  person  who  so  underlet 
from  having  the  constructive  holding  or  occupation  of  the  whole.  Then  stat.  1 
W.  4,  c.  18,  expressly  requires  actual  occupation.  Admitting  the  latter  act  to 
be  merely  retrospective,  so  far  as  regards  the  first  section,  yet  its  prospective 
eSect  will  prevent  the  settlement  from  being  complete  in  the  present  case.  The 
settlement  is  not  acquired  till  the  time  of  occupation  is  complete.  Thus,  under 
stat.  59  G.  3,  c.  50,  which  makes  a  twelvemonth's  holding  necessary,  and  pro* 
▼ides  that,  after  the  passing  of  the  act,  "  no  person  shall  acquire  a  settlement^ 
by  forty  days'  dwelling  unless  he  holds  as  that  act  requires,  it  was  decided  that 
a  person  not  so  holding  could  not  gain  a  settlement  by  dwelling  for  forty  days^ 
of  which  some  elapsed  before  the  passing  of  the  act,  and  some  after :  Rex  o. 

(a)  8«e  Bex  v.  Bamsfate^  6  B.  &  C.  712,  and  713,  note  (a).  S.  0.,  9  D.  &  B.  688,  and 
693,  note  (a).  Bex  v.  Oanhalton,  6  B.  4  0.  93,  S.  0.  9  D.  4  B.  132.  Bex  v.  Kibworth 
Htfcoart,  7  B.  4  0. 790. 
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Si.  Marylebone^  4  B.  ft  Aid.  681.  Hatf  <^  the  retti  is  not  doe  tin  tlto  end  of 
tlie  year :  the  requisite  of  paying^  rentf  thereldre,  eonld  not  be  complied  with 
till  After  the  aot  came  into  operation.  As  to  the  meaning  ef  the  words  <*  aetiisl 
occapation/'  the  word  '<  occupation''  may  have  different  meanings  according  to 
the  subjectrmatter  to  which  it  is  applied,  whether  that  be  liaHlity  to  rates,  the 
right  *of  voting,  or  the  deseriplaon  in  an  indietment  for  burglary,  fte.  tma 
"E^t  the  word  <<  iM^tnal"  removes  all  doubt,  and  necessarily  exckdes  a  '-^^ 
ease  of  underletting.  As  to  the  extreme  cases  su^ested  on  the  other  sido^  H 
cannot  be  said  that  the  Judges  of  assise  or  the  occupiers  of  a  room  in  an  isi, 
have  an  exclusive  occupati<m  of  any  part  of  the  house :  here  the  exclusive  ooni- 
palion  is  expressly  fbund.  Nothing  can  turn  on  the  quantiW  taken  out  of  tk 
pauper's  aetnal  occupation,  or  the  rent  reser?ed  by  him,  or  the  length  of  time : 
the  question  under  the  act  is  not  one  of  degree :  that  which  is  required  ii 
exclusive  occupation }  and  Rex  tr.  St.  Nicholas,  Rochester,  5  B.  &  Ad.  219,  goa 
to  this  extent. 

Lord  PiNBCAN,  0.  J.  The  question,  in  truth,  is,  wheliber  Bex  v.  St.  Nieho- 
las,  Rochester,  6  B.  &  Ad.  219,  was  properly  decided ;  for  all  the  attempts  to 
distinguish  that  case  from  the  present  fiul.  The  facts  here  bring  the  ease  to 
the  evil  contemplated  by  the  aot;  and,  prima  fiusie,  no  settlement  is  gained. 
Rex  V.  St.  Nicholas,  Rochester,  5  B.  ft  Ad.  219,  was  decided  after  full  conside- 
ration; yet,  if  a  reasonable  doubt  were  suggested,  I  should  be  perfectly  resdj 
to  reconsider  it.  I  have  listened,  indeed,  to  the  argument  with  much  «nxiety; 
for,  on  the  decision  of  the  former  case,  there  was  probably  no  one  of  the  judga 
who  did  not  feel  that  the  determination  of  the  Court  might  lead  to  consequences 
perhaps  not  contemplated :  still  ihey  found  themselves  fbreed  to  cotic  to  tbe 
decision.  Where  the  words  of  a  statute  are  plain,  I  must  follow  them.  Tke 
argument  used  on  the  former  occasion,  and  now  referred  to,  met  with  r^nta 
^fM  eonsideration  at  the  time.  The  act  comes  into  operation  on  the  ^ 
80th  of  March,  1881.  (EBs  lordship  then  read  the  latter  part  of  the  ftrst  see- 
tiou.)  Aocording  to  the  fiicts  fbund,  the  pauper  did  hire  the  premises :  bnt 
Hiree  rooms  were  underlet  for  some  we^s  to  Mr.  Harvey,  who  nad  ezduabe 
occupation  of  them.  It  is  iAxe  yctj  case  oontemplated  by  one  of  my  leaned 
brothers,  who  decided  Rex  v,  St.  Nicholss,  Rochester,  5  B.  ft  Ad.  2d6, 228. 
With  respect  to  the  difficulty  supposed  to  arise  in  the  case  of  innkeepers,  then 
is  no  analogy  between  such  an  occupation  as  is  here  found,  and  an  oocupatioB 
by  a  guest.  The  occupation  of  the  guest  is  that  of  the  innkeeper:  tfc«  m- 
keeper  occupies  by  his  guest.(a)  The  previous  case  harring  been  fully  co9P>> 
dered,  I  am  bound  to  say  that  no  settlement  was  gained  here. 

LirriiEDALE,  J.  I  see  no  reason  for  departing  from  die  opinion  which  I 
gave  in  Rex  v.  St.  Nicholas,  Rochester,  5  B.  ft  Ad.  226,  228.  The  only  n- 
maining  question  is  as  to  the  time  at  which  the  operation  of  the  act  CommeBeea 
It  seems  to  me  that  the  words  ''  from  and  after''  maike  it  necessary  tiiat  the  set 
should  be  complied  with  by  an;^  person  who  completes  a  settlement  by  rentiif 
after  the  passing  of  the  aot. 

Williams,  J.  I  am  of  the  same  opinion ;  and  I  abide  by  &e  dedsiett  ii 
Rex  V.  St.  Nicholas,  Rochester,  5  B.  ft  Ad.  226,  228.  It  has  been  oAen  aid 
by  learned  judges,  that  it  is  as  important  to  ascertain  what  the  law  is,  is  te 
^determine  wheth^  it  be  right  or  wrong;  therefore,  unless  I  saw  dear  mm^ 
ground  for  departing  from  the  previous  decision,  I  should  give  my  ass^t  ^ 
to  it.  But  it  seems  to  me,  that  the  dedsion  is  in  accordance  with  the  ik^ 
proposed  by  the  aot.  The  statute  6  Q-.  4,  c.  57,  was  intaroduced,  as  the  reeitd, 
(e.  1),  indicates,  in  consequence  of  litigation  occasioned  bv  the  previous  sttt^ 
of  the  law,  under  which  a  party  might  gain  a  settlement  by  the  oooupalioB  ef 

{a)  la  Bex  «.  St.  GUes  in  the  FialdS)  Hil.  T.  1836  (Janaary  LSth),  post^  It  was  deoM 
thai  *  parson  letting  bedA  by  the  night  or  weak,  bat  in  other  laopacts  oceupjiag  < 
ably  to  1  W.  4,  c.  18,  did  not  lose  his  settlement 
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my  aaqgpaHe  BttodMr  of  duAiset  Una^enis.  This  Mfc  matoially  ftbiidg^  Ae 
qnanliij  of  aeUkpieiiits  wliiah  (kwU  be  aaiBed  by  rentiiig  tenememts ;  and  tktn 
mam  9M.  1 W.  4,  •.  18.  the  olqeel  of  wkiok  is  ezpEeady  sUted  to  be  to  ezplun 
uid  apMBd  stot.  6  a.  4  0-  67;  u^  H  dees  so  by  bHU  fuiher  abridging  tbe 
pawiar  of  gaiuog  a  aettlaaieni.  It  eKaot^  tbal  bo  aettlemeDi  shall  be  aeqaired 
by  the  yearly  bmng  of  a  dweUiag^hoaae,  union  mush  honae  b<  ^aotnaily  ooei|- 
j^Nsd"  by  (he  peraon  hking  Ihe  same.  It  appean  to  me,  tiiat  ihe  eoMtraetion 
|Kit  upon  theoe  words  in  Bos  v.  St.  Niahotas,  Boobester,  5  B.  ft  Ad.  219,  was 
ligbfc.  Bni  ift  is  said  tba(  the  aoi  Ao^ld  not  haKO  a  letrospeetivo  opesatkp. 
Nowy  i&  10  oboeraJblo  thait  tbe  langnage  of  the  soft  does  not  affeot  the  eonCaraet  of 
hinag;  ihat  lonudna  as  preeembed  by  the  fiorBier  aet;  the  later  aoi  relates  only 
to  the  oecnpaAion  and  paym«Bit  of  mnt  to  beeome  reqaisite,  after  ^  passing 
the  aot^  for  ^oqairing  a  setileBMBt  by  hiring  the  hoaae,  to.  The  words  ^'aotii- 
aUy  oeonpiod"  nnst  nean  enlare  oeonpation.  Wo  oannot,  therefore,  entor  into 
qnoatuHis  of  d^g^ree;  if  there  bo  an  nndarlettiBg,  it  is  ckar  tiia*  the  person  ^^ 
^ifiQ^I  does  underlet  cannot  ho  said  to  bo  the  ooonpier,  nnder  this  Hot.  I 
^^J  shorid  not  have  said  so  mooh  on  the  point  had  I  Imn  a  member  of  this 
Cout  wban  Box  o.  8t  Niohoks,  RoohosteV;  ^  B.  ft  Ad.  210,  was  decided. 

Osdev  of  sessions  qoadied. 


The  KISa  «98tMt  Z^TEB  and  HALL,  Bsqures,  Justices  of  the  Peace  for 
MIDDLBSBX.     Monda^^  Jamfwwy  26. 

A  IocaI  aetliv  the  gOTsniiaeot  of  the  peor  of  certain  paciahcs,  dixeoted  that  the  iMwn, 
landlords,  and  owners  of  all  lands,  hooses,  J^.,  the  yearlj  aiseisaM^nt  or  l9i^9$am^ 
wheroQf  f  hoald  4)e  less  than  30/.,  should  be  rated  under  that  act ;  and  the  y-estry  if  ere 
empowered  to  make  poor-rates.  The  Tejptiy  assessed  at  sums  below  30J.  some  houses 
which  were  let  at  a  rent  above  302.,  the  tenants  paying  parochial  and  other  taxes. 
QoiMe,  whether  these  houses  were  within  the  proTision  ? 

il  ««a  also  eaactsd,  that  the  person  ai^thorised  to  oelleet  the  rents  should  be  taken  to  be 
the  lessor,  jJ^c,  for  the  porposes  of  the  act,  e^d  he  liahle  to  be  riited,  and  eompellfJUIe 
to  paj  the  rates,  in  all  cases  where  the  lessors  were  pia4e  liable  to  be  r^ed,  unless  ^ 
real  lessor.  Aec.,  should  declare  himself  and  pay  the  rates,  or  be  distinctly  or  certaiplf 
known  to  be  the  lessor,  &c,  by  the  yestrymen.  The  houses  before  mentioned  formed 
part  (tf  aa  estate  known  hjf  the  name  of  the  8.  estate,  for  all  of  which  a  person  named 
8.  wee  rated  as  ewaer  (which  it  appeamd^he zeallywas)  in  the  parish  land-tax  books: 
and  other  houses  pa  this  estate,  contigi^flus  to  Qome  pf  those  in  question,  were  let  \i^ 
S.  to  one  of  the  vestrymen.  S.  resided  %t  a  distance  (rom  the  parishes.  The  ves^ 
rated  the  collector  for  this  houses  ^rst  mentioned,  and  for  others  on  the  same  esti^e. 
Qucre  (supposing  the  first-mentioned  houses  properly  assessed  at  a  sum  below  302.}, 
wi^etfcar  the  collector  was  se  rateable  t  ^ 

On  »on-p^y»flntof  the  isetes^  the  aot  aothoriaed  and  mqviteda  jnstiee  to  eununoa  tHe 
party  and  to  issue  a  distress  warrant  fgai^st  him,  i^nless  he  satisfaotorUy  prored-  that 
he  was  not  liable.  The  form  of  diatre^a  warrant  klFen  by  the  act  was,  on  the  "  ^nd- 
lord  or  owner."  The  rate  upon  houses  assesseaat  less  than  30/.  was  also  made  na- 
eoTcrable  from  the  lessors,  &c.,  by  action  or  plaint.  Parties  aggrieved  by  any  rate 
made,  or  thing  done  under  the  act,  might  appeal,  within  a  limited  time,  to  tiie  vestry, 
and,  fiuliag^  to  obtain  satirfsctjon,  9iight|  within  a  eertain  time,  appeal  against  sudi 
rate  oir  oU£er  thing  to  the  sessions.  The  coUecM^r  rated  as  fibove,  not  having  paid  the 
rate,  or  appealed  within  proper  time,  justices  were  applied  to  for  a  distress  warrafst 
against  him,  but  would  not  n>ant  it  this  Court,  considering  the  legality  of  sucli  a 
warrant  not  clear  under  the  cucumstances,  refused  a  piandamus  to  compel  the  justices 
10  issue  H. 

Br  an  act  ^^fos  the  hotter  ngnktion  of  the  sfflurs  of  the  joint  parishes  of 
St.  GIloo  in  tho  Fields,  and  St  £ko.iw  Bloomsbniy,  in  the  county  of  Middle- 
sex, and  of  tho  separate  parishes  of  St.  Oiles,  &o.,  and  St.  Geoi|^.  &o.,  in  the 
svno  oonatj''  (11  &.  4,  £  1  W.  d-,  o;  z.,  iooal  and  personal,  publio),  Tostries 
^oM-y  are  appointed  for  tho  parishes  *Eespeoti^l]r,  and*  a  joint  yes^  fbr  ^ 
^^  -I  tvo  parishesi  and  the  VestqFmon  o£  tho^  joint  vestry  are  empowered'  (s. 
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86^)  to  make  rates  for  the  relief  of  the  poor  of  the  two  parishes,  upon  the  aere- 
ral  tenants  or  occupiers  of  all  lands,  houses,  &c.,  within  the  said  parishes. 

Section  88  enacts^  that  such  rates  shall  be  pud  ^'bj  the  tenant  or  occvpier 
rated  for  the  seyeral  lands,  houses,  &c. ;  <<and  if  any  such  tenant  or  occaioer, 
or  any  other  perton  made  liahle  to  pay  any  mch  rates,  shall  refuse  or  neglect  to 
Wjf"  &c.  (defining  a  certain  time,  and  requiring  a  demand),  <'it  shall  be  lawliil 
for  any  of  his  Majesty's  justices  of  the  peace  and  he  is  hereby  required  to  som- 
mon''  <'  all  persons  who  shall  have  refiued  or  neglected  to  pay  as  aforesaid"  to 
appear  before  such  justice  or  any  other  justice  of  the  peace ;  ''  and  if  any  penoa 
so  summoned  shall  refuse  or  neglect  to  attend  at  the  time  and  place  mentioned 
in  such  summons^  or  if  he  or  she  shidl  attend  and  shall  not  satis&ctorily  prove 
to  such  justice  that  he  or  she  is  not  liable  to  the  payment  of  such  rate,  sudi 
person  shall  pay  the  said  rate,''  and  costs;  ''and  in  cases  where  any  such  rate 
shall  not  be  paid  at  or  before  the  time  mentioned  in  such  summons  for  the 
appearance  of  the  person  summoned,  it  shall  be  lawful  for  the  justice  who  sbll 
have  issued,  or  haye  authorized,"  &c.,  "  such  summons  as  aforesaid,  or  for  any 
other  justice  of  the  said  county,  and  he  is  hereby  required"  upon  proof  of  the 
service  of  summons,  ''  to  grant  a  warrant*  ''  to  levy  such  rate,  and  all  aneara, 
and  the  costs,"  &c.,  ^^hy  distress  of  the  goods  and  chattels  of  the  party  so  neglect- 
ing  or  refusing  which  shall  be  found  within  the  said  narishes  or  elsewhere." 

Section  92  enacts,  ''That  the  several  lessors,  landlords,  and  owners  of  all 
lands,  houses,"  &c.,  "within  ^the  said  parishes,  or  either  of  them,  the  p^g 
yearly  assessment  or  valuation  whereof  respectively  shall  be  less  than  ^ 
80^.,"  "  shall  and  may  from  time  to  time  and  at  all  times  hereafter  be  rated 
towards  all  rates  to  be  made  by  authority  of  this  act«  for  or  in  respect  of  such 
lands,  houses,"  &o.,  "  respectively,  instead  of  the  actual  occupiers  thereof;"  and 
the  person  so  rated  shall  pay  such  rates. 

Section  98  enacts,  "That  to  prevent  any  dispute  touching  the  desisnation  of 
lessors,  landlord,  or  owner  of  houses,"  &c.,  "  intended  to  be  made  liMe  to  the 
payment  of  any  rate  by  virtue  of  this  act,  the  person  or  persons  authorised  to 
receive  or  collect,  or  the  person  or  persons  applying  for,  or  receiving,  or  ccUedtr 
ing,  the  rents  of  any  house,  building,"  See.,  "from  the  tenants  or  occupies 
thereof  respectively,  shall  be  deemed  and  taken  to  be  the  lessor  or  lessors,  land- 
lord or  landlords,  owner  or  owners  of  such  houses,  buildings,"  See.,  "  for  the 
purposes  of  this  act,  and  shall  be  liable  to  be  rated  and  shall  be  oompellable  to 
pay  the  rates  in  respect  of  such  houses,  buildings,"  &c.,  "in  all  cases  in  whieh 
either  lessors,  landlords,  or  owners  are  by  this  act  made  liable  to  be  rated,  and 
to  the  payment  of  such  rates,  unless  the  real  lessor  or  lessors,  landlord  or  Umd- 
lords,  owner  or  owners  thereof,  shaU  declare  himself,  hersdf,  or  themsdves  to  he 
such  reed  lessor  or  lessors,  landlord  or  lancUords,  owner  or  owners,  and  shall 
voluntarily  pay  or  compound  for  such  rates  as  aforesaid,  or  AaU  be  distinct 
or  certainly  known  to  be  such  by  the  said  vestrymen." 

Section  95  subjects  the  goods  of  occupiers  to  distress  (to  a  limited  extent)  for 
the  rate  to  which  the  lessor,  landlord,  or  owner  is  by  this  act  made  liable, 
although  such  occupiers  be  not  rated. 

^Section  96  enacts,  That  in  default  of  payment  of  the  rates  on  lands,  p^ 
houses,  &c.,  assessed  under  80^.,  or  of  any  arrears  thereof,  "  the  same  ^ 
shall  be  and  remain  a  charge  upon  such  respective  lands,  houses,"  &o.,  "and 
shall  and  may,  after  fourteen  days'*  notice  left  upon  the  premises,  be  sued  f<ff 
and  recovered  of  and  from  the  respective  lessors,  landlords,  or  owners  thereof* 
by  action  of  debt,  bill,  plaint,  or  information  in  any  of  his  Majesty's  Courts  oJf 
record  at  Westminster,  or  in  any  court  of  request  for  the  county  of  Middkeex, 
or  in  any  other  court  of  request  within  the  jurisdiction  of  which  any  such  lessor, 
landlord,  or  owner  shall  reside." 

Section  100  gives  forms  for  the  warrant  of  distress  in  various  oases,  one  of 
which  purports  to  be  agdnst  "  C.  D.,  landlord  or  owner." 

Section  112  eaaotS;  That  if  any  person  shall  think  himself  aggrieved  by  aa; 
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rate,  ''or  by  any  other  act  or  matter  made  or  done  or  ariainff  nnder  or  in  pnr- 
ioanoe  of  tltia  act,  saoh  person  may  appeal  to  the  vestrymen  oy  or  from  whom, 
or  by  or  from  whose  aot  or  order,  snch  canse  of  complaint  shall  arise,  at  any  of 
their  meetings,  provided''  notice  be  given  within  one  calendar  monlii  after  the 
canse  of  complaint  shall  have  arisen ;  and  snch  vestrymen  may  grant  or  refuse 
relief,  and  make  such  order  as  to  them  shall  seem  meet. 

Section  113  enacts.  That  if  any  person  shall  think  himself  aggrieved  by  any 
nte,  Ac.  (as  in  sect.  112),  <'  or  by  any  warrant,  order,  or  conviction  of  any  justice 
of  the  "pence/'  such  person  may  appeal  to  the  next  general  or  quarter  sessions 
of  the  peace  for  Middlesex  after  tne  cause  of  complaint  shall  have  arisen ;  or, 
in  case  of  an  appeal  against  the  confirmation  of  any  rate  by  the  vestrymen,  then, 
on  having  paid  such  rate,  to  such  next  ^neral  or  quarter  sessions  after  such 
*6101  ^>^°™^^o^  ^hall  have  been  notified  to  the  paxtv  liable  to  such  rate ; 
^  either  of  whidi  courts  of  sessions  are  empowered  to  hear  and  finally 
determine  the  matter  of  the  appeal  (notice  of  appeal  having  been  given,  as  pre- 
scribed by  this  section) :  and  the  justices  in  session  '<  shall  finally  determine  tiie 
matter  of  such  appeal,  and  may,  according  to  their  discretion,''  award  costs; 
"and  their  determination  in  or  concerning  the  premises  shall  be  conclusive  on 
all  parties,  to  all  intents  and  purposes  wluitsoever :  provided  nevertheless,  that 
such  joatioes  shall  not  inquire  into  any  appeal  against  any  rate  or  thing  made 
or  done  by  the  vestrymen'-  of  the  joint,  or  of  either  separate  vestry,  unless 
complaint  shall  first  have  been  made  to  such  vestrymen  respectively,  and  satia- 
fudon  not  obtained. 

James  Yeal  was  rated,  as  collector,  for  certain  houses,  which  were  assessed 
each  nnder  SO/.,  and  payment  having  been  demanded  from  him,  and  refused, 
he  was  summoned  before  each  of  the  defendants,  at  different  times,  for  different 
arrears,  and  a  distress  warrant  against  him  was  applied  for,  which  the  defendants 
refused  to  grant.  In  Michaelmas  term  1834,  Adolphus  obtained  a  rule,  upon 
affidavits  of  the  above  facts,  calling  upon  the  defendants  to  shew  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  make  out  and  issue  their 
wairaots  of  distvess  against  Uie  goods  and  chattels  of  Yeal,  to  enforce  payment 
of  the  several  sums  due  on  the  rates.  In  answer  to  the  rule,  Yeal  made  affidavit 
that  he  was  collector  of  the  rents  of  the  houses ;  that  the  owner  was  John  Harry 
Hammond  Spencer;  that  the  houses  were  a  small  part  of  a  very  great  numbw 
of  houses,  which  formed  an  estate  well  known  in  the  parish  of  St.  Giles,  and 
commonly  called  '<  The  Spencer  estate,"  of  all  which  Spencer  was  owner,  and 
i^^lY^  rated  as  such  in  the  *land-tax  books  of  ihe  parish,  and  that  he,  Yeal, 
^  believed  it  to  be  notorious  in  the  parish  that  Spencer  was  such  owner; 
that  Andrew  Oeor^  Bachhoffher,  a  vestryman,  and  an  active  man  in  the  affiurs 
of  the  parish,  was  immediate  lessee  of  Spencer,  of  certain  messuages  contiguous 
to  some  of  those  which  were  the  subject  of  this  application,  and  paid^  rent  to 
him  for  the  same;  that  some  of  the  houses  now  in  question  were  let  at  upwards 
of  35/«  each,  the  tenants,  by  the  terms  of  the  contract,  paying  all  parochial  and 
other  taxes;  that  others  were  let  at  rents  below  30/.  upon  the  same  terms  as  to 
taxes;  that  Spencer  was  a  person  of  substance,  and  that  Yeal  had  paid  over  to 
him  the  rents  collected  before  he  was  summoned.  Spencer  resided  in  Widee. 
It  did  not  appear  that  there  had  been  any  appeal  against  the  rate. 
I  Sir  John  UampbeHf  now  shewed  cause.  The  Court  will  not  interfere,  unless 
it  be  clear  thst  the  warrant,  when  minted,  will  be  lawful.  But  it  would  be 
clearly  unlawful  on  two  grounds,  first,  although  the  yearly  assessment  of 
these  houses  is  under  30/.,  yet  part  of  them  are  let  at  higher  rents,  and  there* 
fore  do  not  &11  within  sect.  92 :  for  it  cannot  have  been  intended  by  the  legis* 
latttie  to  enable  the  vestry,  by  a  false  assessment,  to  bring  any  houses  which 
they  may  choose  within  the  effect  of  the  clause,  whatever  to  their  real  value. 
Secondly,  Yeal  ought  not  to  be  called  on  under  sect  93,  the  real  landlord  is 
**  distinctly"  and  "  certainly  known"  to  the  vestrymen :  the  property  is  known 
by  the  name  of  the  owner,  who  is  rated  for  it  in  uie  land-tax  book;  and  one  of 
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the  moBi  aotire  Veeirfmmi  k  Ua  immediate  leaaee.  AguB,  tlie  ma^tmUB  will 
Dot  be  compelled  to  iesae  their  Wftm&ty  if  there  be  another  remedy.  But  the 
ainety-sizth  aeotlod  gives  a  remedy  bjr  aetioii  of  *deb^  bill,  plaint,  er  r^^t^ 
iiifeFmalaoii,  in  the  ooorts  of  Westmi^QBier,  or  the  oonrUi  of  request.  ^ 

Thesiger  and  AdsHphmi  emrtra.  By  fleet.  88,  the  migrate  ia  "  r^qoind" 
to  grant  the  warrant,  against  any  person  ''  made  liable;"  tfnd  the  distfess  \A  to 
be  levied  of  the  goods  within  the  parishes  '^er  dsefwhere,"  efaowinc  that  tbesb- 
senee  of  the  party  was  oentemplatMl.  This  is  n6t  a  case  where  we  legsHtj  la 
donbtfal.  As  to  the  first  objeetioft,  the  words  of  seet.  92  leave  lio  donbt  tfiai 
the  aotiud  asscesment  is  the  only  oritorion.  If  the  landkxrd  be  hnptoperly  ts- 
MBsed,  the  remedy  is  by  appeal  undor  seotions  112, 113.  As  to  the  seoond  eb- 
}eetioQ,  the  ninety-third  section  fixes  the  liability  on  the  coUeetdr,  ^'  to  prevent 
any  dispnte"  where  the  owner  shall  not  <'  deofere  himedf,"  or  be  <<distinctlj  or 
eertainly  known/'  Now,  Yeal  did  receive  these  rente,  a&d  he  does  liot  appear 
to  have  ^aid  them  over  at  the  time  of  receiving;  so  that  he  is  cle»ly  the  «ol- 
leotor  within  the  meaaing  of  the  seoticm.  Nor  is  there  ^Skj  pretence  for  sayiag 
that  the  owner  was  deels^  or  known.  The  name  of  the  estate  proves  nothiag: 
and  Baofahoffn^s  personal  knowledge  that  Spencer  is  t^  owner  of  honses  aetr 
the  houses  which  are  the  subject  of  this  applicatiofi,  is  neith^  dis^ot  tier  oer- 
tsan  knowledge  that  he  is  oiTner  ef  the  latter,  nor  is  it  the  knowledge  of  'Hhe 
said  vestrymen.''  Besides,  if  the  wrons  piBrsdn  be  rated,  he  may  ai^peal.  The 
refitedy  given  by  sect.  96,  is  not  ezcmsive  but  eamnlsitive.  There  are  do 
ezolosive  words  in  the  section  itself,  and  the  section  prebediag  gives  the 
remedy  by  distreSfi^  upon  goods  of  ooonpiers,  where  the  oeonpier  is  not  the  party 
rated :  tlmt  would  include  the  case  of  houses  assessed  as  mentioned  in  toct.  96, 
80  that  it  is  impossible  to  constrae  *tliat  section  exclusively.  Again,  w^i^ 
the  form  of  the  distress  warrant,  in  sect*  100,  comprehends  the  piesest  ^ 
case.  If,  then,  the  remedy  in  sect.  96  be  not  exoluslve,  the  &ot  fA  the  cum- 
lative  remedy  existing  is  ne  reason  for  not  mnting  the  distress  Ifatrant^  espe- 
oii^  as  the  remedy  by  action  is  v^  usuaUy  illusoiy,  in  the  Case  of  xatsai 

Lord  Denbian,  G.  J.  By  this  act  a  large  and  extraordinary  power  is  coih 
fored,  of  calling  on  the  odtector;  and  there  may  be  good  resaon  for  making 
him  liable,  because  he  is  in  tiie  receipt  of  the  profits.  But  before  we  require 
the  magistoate  to  exercise  the  power  ^vea  him,  of  issuing  his  warrant,  we  aiiit 
gee  that  the  power  exists  b€rjrond  a  d^bt.  Now  I  doubt  as  to  all  the  points. 
It  is  questionable  whether  tne  assessaient^  if  not  £urly  made  on  tiie  rent,  crettei 
a  liability  in  the  landlord,  even  Although  the  words  of  the  act  (sML  92,)  ire 
merely  ^'sssesmnent  or  valuation."  Then,  besides  the  power  of  diatresi,  • 
power  is  conferred  by  the  statute^  of  charging  the  estate^  and  reeeveriag  by  se* 
tioB.  Where  saeh  a  power  as  that  exisU^  we  cumot,  in  the  exereise  <€  our  dii- 
sietion,  compel  mag^trales  to  act,  unless  we  see  very  clearly  that  Uie  act  woeU 
be  legaL    It  seems  to  me  that  the  maipstnktes  have  done  rightly  in  this  case. 

LmiJa>AEB,  J.  We  must  not  issue  this  mandamus  ualeas  the  cam  be 
fuite  oleur^  or  unlett  it  appear  that  there  was  caprice  on  the  part  of  the  mccis- 
trates,  or  somethiae  at  leaat  to  show  that  the  refusal  was  net  benft  fide.  If  ttef 
hwre  acted  Ixmft  fide,  it  nmst  be  a  very  strong  tase  to  induce  us  to  issue  a  mm- 
damus.  The  justieec  are  not  indemnified.  It  is  a  pity  that  *aotfl  of  p^i 
parliament  like  that  in  <{uestion  do  not  eonitain  a  clause  Indemn^yinig  L 
mugistrates  for  whsitever  they  shall  do  in  obedience  to  the  mandate  of  ^ 
Oourt :  the  Ck>urt  would  then  take  upon  itself  to  see  whether  the  4hiiig  tequiirf 
were  within  the  provisiotns  oi  the  act. 

WiLLiAMB)  J.  We  ougtt  to  be  very  cautious  how  we  coBdpellnagiatratBafcj 
mandamus  to  enforce  a  remedy  by  distress ;  and  if  that  were  done  here,  Mr. 
Yeld  weidd  be  plaoed  in  a  strange  position,  tJie  landlord  bemgont  of  the  paiish. 
The  parties  liable  under  stat.  48  Elii.  c.  2,  s.  1,  and  a  4,  are  the  oocupiett. 
Here  I  sen  net  sure  that  we  ought  not  to  have  more  distinot  infioMnatifln  tkal 
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d»  kuidlord  wm  not  knows ;  I  abould  ooi^eoiiive  tiiai  ihe  TeBtrJiiiea  dii  klioiT 
kim.     Ai  any  rate,  it  would  be  a  dai^^o&B  step  to  gfant  tkk  mandaBras. 

Sir  Johm  damfbeU  applied  lor  eeatai  on  tbe  ground  of  the  applioation  being 
igunat  magistratoa.  [Littlsdals,  J.  It  does  not  appear  that  oause  is  sfaewn 
en  tlittr  behalf."  l!hm  the  Gonrt  will  give  eosta  simply  on  the  ground  of  the 
dsonioai  whieh  if  eoaplained  of,  being  upheld. 

netiget,  and  Ado^hui,  o(tttended  that  it  was  a  fair  point  for  diaenasion. 

Feb  eusiAH.    Tlus  is  not  a  ease  for  oosta. 

Rule  diseharged,  without  oO0li^(a) 


^151  ^n^  following  ease^  deeided  in  Trihity  tenui  18S5,  may  oonveniently 
'*  be  added  here.] 

Tbe  KING  ajfaitui  YARBUE&H  GBBAMB,  Bsqpiire.    Frida^^  May  29. 

The  Court  will  not  compel «  magistrate,  by  maadamiB|  to  issae  a  distress  warrant  for  a 
parish  highway  rate,  ander  st.  13  G.  3,  c»  78,  ss.  45,  6Y,  made  upon  the  occupier  of 
laads  within  his  district,  if  it  appear  that,  in  the  magistrate's  belief,  and  in  fact,  there 
is  a  legal  doabt  as  to  the  occupier  being  liable  to  contribute  to  the  repairs  of  the  parish 
bigfawajB,  and  that  tbo  Inagistrate  is  likely  to  be  sued  if  the  warrant  be  granted  and 
aaisd  upon :  and  this,  aithoagh  the  eoeopier  has  not  appealed  against  the  rate. 

Br  n  rate  made  under  the  Highway  Act,  13  O.  3,  o.  78,  s.  45,  for  repaili^tt 
tbe  highways  in  the  parish  of  Kilham^  in  the  Bast  Ridine  of  Torkshire,  and 
ngned  and  allowed  January  4th,  1834,  by  two  justices  of  the  riding,  James 
&11  wan  rated  at  231.  17f.  for  a  farm-house,  &e.,  at  Swaytho^.  Payment 
having  been  dennnded  4nd  refhsed,  Hall  was  summoned  before  two  magistrates 
of  the  riding,  at  Bridlington,  in  February,  1834;  but  they  refused  to  issue  a 
distress  wimnt  under  I.  67,  of  the  act,  on  the  ground  that,  by  an  act  (11  O. 
3,  e.  44,  private),  ''for  dividing,  inclosing,  and  allotting  the  several  open  fields, 
InndSy  and  grounds,  within  the  totmship  of  Kilham  on  the  Woulds,  in  the 
eoun^  of  York,''  it  was  enacted,  that  the  township  of  Kilham  and  the  roads 
therein  should  be  set  out  by  commissioners,  and  that  the  roads  so  ascertained 
ifce«U  be  repair^  by  the  inhabitants  of  tho  township  in  such  manner  as  thete- 
toforo  had  been  accustomed,  and  as  b^  the  laws  of  the  land  the  then  present 
h^wnys  then  were  or  hud  boon  repaired :  that  Swaythorpe  was  not  included 
vAtx  er  affeeted  by  the  award  of  the  commissibners,  but  appeated  thereby  to 
be  treated  as  no  part  of  the  township  of  Bdlham;  and  that  the  rate  was  partly 
for  rejMur  of  the  roads  of  the  township. 

^1^..  *Hall  was  aoain  rated  for  the  same  premises  by  a  rate  allowed  on  the 
^^^J  5th  of  April,  1834,  and  refused  payment.  On  the  5th  of  July,  Hull 
apnenred  at  Bevorley  on  summons  before  three  magistrates  bf  the  riding,  who 
tenised  to  adjudicate  on  the  appliclition  for  a  distress  warrant,  on  the  ground 
that  the  parish  of  Kilham  was  not  within  the  district  for  which  they  usually 
aotadf  a^  also  on  account  of  the  p^vious  decision  at  Bridlington.  A  demand 
of  both  the  ratea  was  afteifwards  made  on  Hall,  and  payment  refused  by  him; 
and  on  the  1st  November,  1834,  Hall  appeared  on  summons  at  Bridlington, 
before  the  defendant,  being  one  of  the  justices  for  the  East  Riding,  and  another 
•  jnatioe  of  the  same  riding,  and  they  refused  to  adijudicatc  on  the  application  for 
a  distress  warrant,  on  the  ground  of  the  former  proceedings  at  Beverley. 

John  Henderson,  in  Micharimas  term,  1834,  obtained  a  rule  nisi  for  a  man* 
to  the  defendant  to  gimnt  k  distress  warrant  against  Hall  for  the  two 
The  defendant  in  imswer,  ntiMle  affidavit  that  he  was  advised  and  verily 


(a)  Sea  the  next  cate»  tlex  v.  Treoothiok,  ante,  p.  405^  aad  Rex  v.  lOr^oise,  post^  p. 
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believed  that  the  two  assesBments,  bo  far  as  they  aflected  Swaythorpe,  or  Hall, 
aa  the  occupier  thereof,  were  wholly  illegal  and  void;  and  that  he  was  adyised 
and  believed  that  Swaythorpe  formed  a  hamlet  repairing  its  own  roads  without 
oontribnting  to  the  repair  of  the  other  roads  in  the  parish  (to  which  effect  other 
affidavits  were  also  put  in) ;  that  he  was  advised  and  believed  that  if  he  granted 
the  warrant,  he  should  be  liable  to  be  sued,  and  would  in  fact  be  sued,  by  Hall, 
for  any  thing  done  under  it:  and  also  that  the  case  had  been  twice  heard' and 
decided  by  msfiBtrates  of  the  East  Riding,  at  Bridlington  and  Beverley  p^^. 
respectively,  ^all  made  affidavit  to  the  same  effect,  as  to  the  illegality  *- 
of  the  rates,  and  that  he  was  determined  to  institute  legal  proceedings  against 
any  magistrate  who  should  grant  such  warrant. 

E*  F.  Richards,  now  shewed  cause.  This  rule  at  any  rate  goes  too  &r,  the 
mandamus  required  being,  not  to  hear  the  cases,  but  to  grant  a  distress  wanant 
at  once.  But  further,  the  magbtrate  swears  that  he  thinks  the  matter  donU- 
fiil,  and  is  advised  and  believes  the  assessments  are  unlawful,  and  that  he  will 
be  subjected  to  legal  proceedings  if  he  issue  his  warrant  The  Court  will 
abstain  from  compelling  the  ma^strate  to  an  act  of  which  the  legali^  is  at 
least  doubtful.  This  was  the  principle  acted  upon  in  Rex  v.  The  Justices  of 
Buckingham8hire.(a) 

Sir  F,  Follocky  contra.  If  the  rate  be  illegal,  on  the  grounds  suggested,  Hall 
ought  to  have  appealed,  under  the  eightieth  section  of  stat.  13  G.  o^c.  78.  In 
de&ult  of  his  doing  so,  the  rate  is  legal,  and  the  magistrate  is  in  no  danger  d 
an  action;  no  doubt  being  suggested  as  to  Eilham  being  within  his  jurisdictioD, 
or  as  to  the  legality  of  the  rate  in  point  of  form.  If  a  magistrate  might  refiue 
a  warrant  on  the  grounds  here  suggested,  he  might  constitute  himseS  a  comt 
of  appeal.     Rex  v.  Treoothiok,  ante,  405,  is  directly  in  point. 

Per  Curiam.  (&)    We  are  not  to  subject  the  magistrate  to  risk,  by  r^i^ 
compelling  him  to  perform  an  act,  where  we  *see  a  legal  probability  ■- 
that  an  action  will  be  brought  against  him  for  doing  it. 

Rule  discharged,  with  C06t8.(e) 

(a)  3  NeT.&  M.  68 ;  and  see  S.  G.  [as  Rex  v.  Morgan)  p.  618,  note  (a),  post :  alao  Bex 
V,  JuBtices  of  Buckinghamshire,  1  6.  a  0.  485. 

(b)  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Williams,  Js. 

le)  The  KINO  affainrt  OEORGB  MORGAN  and  RICHARD  DATRELL,  Ewinim 
Justices  of  BUCKINaHAMSHIRE. 

Ar  landlord  permitted  his  tenant  for  years  nnder  a  lease  expiring  in  April,  1835,  to  gin 
np  the  lands  and  farm-house  in  October,  1833,  paying  rent  only  until  the  day  of  4iiiH- 
ting,  and  making  a  further  payment  and  giving  up  the  compensations  he  would  ban 
been  entitled  to  as  an  outgoing  tenant,  in  order  to  indemnify  the  landlord  for  loss  to 
which  he  was  subjected  by  the  determining  of  the  lease.  The  Undlord  did  not  take  a 
new  tenant,  nor  occupy  the  premises,  except  by  putting  a  man  into  the  farm-houfie  to 
take  care  of  it.  The  value  of  grass  and  clover  on  the  lands  from  October  to  April  was 
60Z.  After  the  tenant's  departure,  the  landlord  was  rated  to  the  poor  as  an  oecupMr 
of  the  premises.  He  refused  to  pay  the  rate,  but  did  not  appeal ;  and,  on  his  beisg 
summoned  before  two  justices,  they,  after  hearing  the  case,  declined  granting  a  distress 
warrant    On  moUon  for  a  mandamus  to  them  to  grant  such  warrant, 

Held,  that  this  Court  ought  not  to  interfere,  the  justices  having  heard  and  exercised  their 
Judgment  upon  the  application,  and  it  being  doubtful  whether  the  landlord  was  pro- 
perly rated  as  a  beneficial  occupier. 

In  Hilary  term,  1834,  a  rule  nisi  was  obtained  for  a  mandamus  to  the  above  jastiees 
to  levy  on  the  goods  of  Adam  Baynes,  clerk,  5^.  4«.  assessed  upon  him  for  the  relififof  the 
poor  of  the  parish  of  Adstock,  Buckinghamshire.  The  rate  was  for  a  messuage,  farm  and 
lands,  which  had  been  in  the  occupation  of  a  tenant  for  years,  under  a  lease  expiriag 
April  6th,  1835.  In  October,  1833,  the  tenant,  being  in  arrear  as  to  his  rent,  aadwishiag 
to  leave  the  premises,  agreed  with  Mr.  Baynes  to  pay  the  arrears  of  rent  down  to  October 
11th,  and  the  further  sum  of  A4L  (equal  to  about  one  quarter^  rent),  to  give  up  certaii 
compensations  which  he  would  have  been  entitled  to  as  a  regularly  outgoing  tenant,  sod 
to  surrender  the  lease,  which  surrender  Bay nes  was  to  accept.  The  lease  was  surreadeifd 
on  these  terms,  from  the  11th  of  October,  and  the  premises  given  up ;  and  Mr.  Baynes  pet 
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"iln  the  Hatter  of  ANN  OUYEB.    Monday^  January  26. 

A  ▼Oman  of  «dTanced  «ge  bad  obtained  a  judgment  bj  defaalt,  in  ejectment,  in  tbe  Oom- 
moD  Pleas,  against  a  tenant  in  poBsesBion ;  on  wbich  jadgment  possession  had  been 
obtained.  She  was  not  in  the  habit  of  managing  her  own  business.  An  attorney  of 
this  Gonrt,  being  employed  by  the  tenant's  landlord  to  set  the  judgment  aside,  and  to 
hare  the  landlo^  made  a  party  to  the  proceedings,  but  who  had  not  been  employed  in 
tbe  original  action,  applied  to  her  to  sign  a  paper,  agreeing  that  the  judgment  should 
be  rescinded,  and  Uie  parties  placed  in  statu  quo.  At  the  time  of  the  application  and 
inqnixy  she  did  not  know  that  possession  had  been  obtained  on  the  judgment ;  she  was 
then  alone,  but  mentioned  that  she  had  an  attorney,  whom  she  should  consult 

This  Goort  ordered  the  first-mentioned  attorney  to  deliver  up  the  paper  to  be  cancelled, 
though  it  was  stated  on  his  part  that  the  proposal  to  abandon  the  benefit  of  the  judg- 

alabonring  man  into  the  farm-house  to  take  care  of  the  buildings,  but  (with  a  trifling 
exception,  which  was  explained)  did  no  other  act  of  occupation.  No  other  tenant  or  oc- 
cnpieifcame  in.  The  late  tenant,  if  he  had  been  regularly  appraised  out,  would  have  had 
a  elaiBi  on  Baynes  for  about  40/.  From  the  time  of  his  departure  till  the  ensuing  6th  of 
April,  the  herbage  on  some  of  the  lands,  and  clover  on  others,  would  haye  been  worth 
602.  In  a  poor  rate  made  October  25th,  1833,  Baynes  was  rated  as  occupier  of  the  farm, 
and,  on  his  non-payment,  a  distress  warrant  was  applied  for.  The  justices  refiised  it,  on 
^e  groond  that  the  departure  of  the  tenant,  who  quitted  because  unable  to  carry  on  the 
&nn,  had  been  a  loss  to  Baynes,  and  he  had  not,  from  that  time,  obtained  any  other  ten- 
sot,  or  himself  had  any  beneficial  oocupation,  and,  therefore,  that  a  warrant  of  distress 
▼ODid  hare  been  iU^al  and  vexatious,  and  would  have  subjected  the  magistrates  to  an 
Action.  Mr.  Baynes  also  swore,  in  his  aiBdayit  in  opposition  to  the  rule,  that  no  rent  was 
m  any  way  paid  him  by  the  late  tenant  for  any  period  subsequent  to  the  11th  of  October ; 
that  the  44i.  were  paid  on  other  considerations,  and  that  the  compensations  given  up  by  the 
tcaant  vere  so  abandoned  as  a  remuneration  to  Baynes  for  losses,  and  for  demands  wholly 
independent  of  rent 

*6191  *^^P^^9  1^0^  shewed  cause,  and  contended  that  the  justices  had  decided 
J  rightly ;  and,  at  all  events,  that  their  decision  was  that  of  magistrates  having  juris- 
diction, and  having  heard  the  case ;  and,  consequently,  ought  not  now  to  be  interfered 
with.  [Thetiger,  contra,  mentioned  Rex  v.  The  Justices  of  Middlesex,  2  Ld.  Ken.  163,  as 
an  instance  m  which  the  Court  had  acted  without  reference  to  any  supposed  discretion  in 
the  justices.]  That  was  when  justices  were  supposed  to  be  merely  ministerial  in  levying 
the  rate;  but  such  a  doctrine  no  longer  prevails. 

Tketiger^  contra.  In  Rex  v.  The  Justices  of  Buckinghamshire,  1  B.  &  0.  485,  which 
wu  an  application  for  a  mandamus  where  justices  had  refased  a  distress  warrant,  the 
only  donbt  entertained  by  the  Court  as  to  granting  the  writ  was,  whether  or  not  the 
partj  said  to  be  in  default  was  an  occupier.  In  a  case  flree  from  donbt  the  Court  will 
interfere.  The  only  question  here  is^whether  there  be  a  doubt  that  Mr.  Baynes  was  the 
beneficial  occupier.  [Tadxtov,  J.  Was  not  that  a  question  for  the  justices  to  decide  ?] 
If  there  was  a  dispute  upon  it,  the  ultimate  decision  was  for  the  sessions,  on  appeal.  But, 
nnder  the  circumstances  here  stated,  Mr.  Baynes  clearly  was  a  beneficial  occupier.  [Taxtv- 
toff,  J.  It  does  not  follow  that  the  landlord  becomes  an  occupier  when  the  tenant  ceases  to 
be  so.  The  premises  may  remain  unoccupied.  Suppose  the  landlord  cannot  get  a  tenant ; 
is  he  to  be  rated  ?]  If  he  derives  a  benefit  he  must  be  rated  in  proportion.  Here  a 
benefit  was  derived^  if  only  from  the  grass  and  clover.  The  profit  might  be  small,  but  if 
the  party  was  overrated  he  might  have  appealed.  It  is  his  fault  that  he  has  allowed  the 
time  of  appeal  to  go  by.  [Taunton,  J.  Granting  that  this  Court  would  interfere  with 
the  decision  of  the  justices,  the  case  ought  to  be  a  very  clear  one.  Littlidali,  J.  If  a 
mandamus  goes  in  this  case,  and  a  warrant  is  granted,  the  justices  may  be  subjected  to 
damages  and  costs.]  Marshall  e.  Pitman,  9  Bing.  595,  shews  that,  unless  the  rate  was 
made  without  juris<nction,  an  action  would  not  lie.  On  the  point  as  to  occupation.  New- 
ling  9.  Pease,  1  B.  &  C.  437,  is  an  authority.  [Tauhtoh,  J.  The  corn-rent  there  was 
payable  in  respect  of  the  property.] 

Lord  DracAX,  C.  J.  Is  there  any  instance  in  which  magistrates  have  b  een  called  upon 
to  enforce  a  rate  by  distress  contrary  to  their  judgment?  Here  they  have  exercised  their 
jodgment^  and  I  think  we  ought  not  to  interfere. 

LiTTLBDALi,  J.  I  think  that  we  ought  not  to  put  it  upon  the  justices  in  this  case  to 
enforce  the  rate  by  distress. 

Tauntov,  J.  I  have  already  intimated  my  doubts  as  to  the  liability  of  the  party,  and 
they  are  so  strong  that  I  cannot  say  this  mandamus  ought  to  be  granted. 

Rule  discharged. 
(PATnaov,  J.,  was  in  the  BaU  Court) 
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moot  proceeded  from  the  female  herself;  and  though  affidavit  was  made  of  meritBre- 
Bpectmg  the  right  of  such  attorney's  eii^yer  to  have  the  judgment  set  i  " 


By  the  affidavit  of  Ann  Oliver,  it  appeared  that  she  was  seventjr-five  jean  of 
age;  that  cm  the  6th  of  Joiy  laa^  two  att<Hmeys  oalkd  upon  her,  while  she  was 
uone^  and  atated  th^t  a  party  named,  for  Whoih  thet  acted,  was  taking  stepe  to 
fecovei'  bftck  emiiiia  lahd  wfaieh  the  d^ti^nt  had  reoov^red  by  a&  aeiioB  of 
^ectttient  in  Hilar;  teilh  last,  but  of  which,  aa  &t  )ib  she  knew,  posseiBnoD 
nad  hot  then  been  taken  oh  her  behalf:  the  attorneys  also  told  her  that  ahe 
kad  really  no  elaam  to  the  land,  and  that  she  woidd  be  put  to  great  eipenee; 
and  theV  asfced  ber  to  give  it  op,  adding,  thkt  othervdae  the  proo^edingiB  eo«ld 
ikft  be  delayed.  The  d^j^ent  proposed  to  send  fbr  fa^  solieitor,  btit  the  attof- 
ii^i^  objected  to  the  deky;  atid  one  of  them  then  wtote  something,  trhich  she 
believed  to  be  a  consent  to  give  up  proceedings  on  her  part  as  to  the  Und  re- 
(Sdvered,  the  attorney  telling  her,  that  if  she  chose  to  proceed  again,  the  pap« 
would  not  prevent  it,  and  adding,  that  it  was  probable  that  the  party  for  wIkm 
he  noted  would  adopt  a  line  of  ccmduct  aidvaBtagediit  to  the  <depoBeiit  in  rarest 
Of  the  land.  8h6  w&a  persuaded  to  sign  the  pftp«r,  l»hieh  one  of  the  attofnejs 
took  aiWay ;  atid  6he  now  ftfrther  stated  that  she  was  not  in  the  habit  of  mana^g 
her  own  business,  and  was  anxious  l^at  the  pap(»r  should  *be  recalled  rMii 
and  oanoelled.  There  were  other  affidavita  conirming  the  above  partiou-  ^ 
lurs,  ind  stating  that  the  judijmdnt  had  been  obtamed  by  de&tilt  agailist  the 
Wnaht  iu  poss^ssSou,  iind  iM^  hitittiA  ponaesAat  Oh  ^be  judgment  had  been 
6biA\hei  on  behalf  of  Mrs.  Oliver  before  the  time  at  whicli  the  papcft  wu 
B^ed;  that  application  had  been  mlide  for  a  copy  of  ike  signed  paper,  and  not 
answered  j  that  one  of  the  attoraeys  had  admitted  that  he  poasessed  the  paper, 
but  refused  to  give  it  up;  that  tdis  party  was  an  attorney  of  ^lis  Ooort;  &s4 
Hfs.  Oliver's  thetticfH  and  fatuities  %ot«  mheh  imi>tdred,  ahd  that  she  waa  not 
cat)ftble  or  in  the  habit  dt  transactihg  h^  6wh  business.  On  those  affidavits, 
JB.  V.  SioharcU,  in  Michaelmas  term  last,  obtained  a  rule  to  shew  cause  why 
tke  attorney  who  was  in  possession  of  the  paper  ahovld  not  deliver  it  «p  to  k 
aahceiled,  and  pay  the  coats  of  this  applioalioD. 

The  affidavits  of  the  two  attorneys,  in  iinsWei^,  stated  thut  diUfts  of  affidavits 
littd  boeh  prepai^6d,  fot  the  putpose  of  founding  Oh  them  a  motion  to  set  adds 
ike  judgment :  that  they  are  employed  by  tbe  landlord  of  the  defendant  against 
whom  the  jud^nent  was  recovered  aa  tenant  in  possession  2  that,  at  the  iate^ 
vi^w,  Mrs.  Olivto  bad  BHid  that  rite  believed  she  wis  net  entitled  to  the  land, 
bat  hud  beeh  adviiled  to  bting  the  cjectihent :  that  she  faeirself  had  sug^sted 
thftt  parties  should  be  placed  in  the  sahie  dtuatioh.fts  befot^  the  lustion :  thst 
she  never  expressed  a  desire  to  consult  her  solicitor  firsts  but  said  that  she  wovU 
see  him  aftenrards :  that  the  paper  Twhich  was  set  out)  was  a  oonaent  that  the 
Judgment  should  be  tesdinded,  aiid  tne  title  adjudged  aAd  determined  withott 
t^f^i^ehce  to  the  proc^ings  in  the  ^ptevioue  ejectment :  that  the  pap^r  ^,^00 
#as  fead  to  Mrs.  Olivet  l^fore  dhe  aigned  it,  ftnd  that  dho  esipres^  ^^^ 
kerself  satisfied  with  it:  that  she  appeared  perfectly  competent:  and  that  lbs 
attorney  who  held  the  paper  had  been  always  ready  to  |^ve  aeopy  of  it,  on  bek^ 
ffropcfrty  applied  to,  bat  dia*  the  appKoi^tioiM  had  been  Ihade  in  im  oiaiflii* 
ttianne)^:  and  he  persisted  in  not  givihg  hp  the  (yrigiukl.  There  Were  other 
liffidavits,  confirming  some  of  the  above  |>artiohlai«,  ahd  alleging  merits  as  to 
the.  right  of  the  party  employing  the  attorneys  to  hate  the  judgment  rescinded; 
abd  it  furrier  appeared  th&t  the  ejectment  was  brought  in  the  Oommon  Pkss. 
It  did  not  appear,  from  the  affidavits  on  either  side,  Stat  «lther  of  the  aUoiMjfi 
hhd  bcfeh  eihployod  in  the  origin^  action  of  ejectment :  but  tke  iittoraey  in 
whose  hands  the  paper  was,  was  employed  by  the  landlora  to  set  aside  the  jod^ 
ment,  and  get  the  landlord  made  a  party  to  the  prooeedings. 

Sit  W.  W.  FolUu,  Solicitor-Oeneral,  and  KeOy,  now  shewed  cause,  aad 
insisted  on  merits  as  to  the  title,  and  on  th^  AurineM  bt  Iha  ttaBsattini. 
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A  V.  Siehankf  oonM,  ^AtaMled  tkkt  the  laftrkif  nktiiig  totUiide  toUw 
]aadf  temld  not  be  dine— ltd  in  ikur  inoiioti^  mi  ihftl  the  Court  weuld  exeroise 
iUIBaiy  jari^otiell  ov^r  the  ftttomey. 

liOrd  DsNMAH,  G.  J.  This  hik  ntst  be  m«de  abeelute.  When  it  appeaMd 
that  Mr*.  O&wt  bad  as  attMiey,  to  whom  ebe  referred,  it  wae  inpfoper  to 
obt&ia  ber  eigMtUrb,  with  no  attorney  present  on  her  part.  If  tMe  were  per- 
miHed,  a  T^y  impnre^  and  often  a  fraindnknt^  praetice  wotild  pretail. 
*62S1  ^LnTLEDALl,  J.  It  Was  nol  oorreot  to  prevail  apcm  '^is  wobma  to 
^  m^ik  paper,  whiob  iti  all  prebabilttgr  she  did  not  tUidtirstaad. 

WiLUAMBf  J.,  oanootred.  Rnle  absekrfie^ 
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to  an  mromj  fat  rent,  the  plaintiff  pleaded  in  bar,  as  to  10^,  part  of  the  rent,  that  he 
made  his  promissory  note  for  the  amount  payable  to  the  defendant  at  two  montha,  which 
had  not  expired  at  the  iim^  When,  A(e..  and  delivered  it  to  the  dei^ndant ;  that  he  t^- 
eetTcd  the  note  tot  and  on  acconnt  of  the  iiaid  sum ;  aaiid  that  he  at  the  time  li^D, 
kc,,  held  the  note  for  tfiait  siin : 

Hdd,  tliat  the  piea  was  ao  answer  as  to  the  101. 

A  pfomistory  note  given  and  received  for  rent,  does  not  extingniah  the  claim  for  snob 
rent,  which  is  a  debt  of  a  higher  acigree  than  that  arising  npon  the  note.  Kor  does 
the  receipt  of  such  note  6f  itself  suspend  the  light  of  distraining. 

If  the  giving  of  snch  note  be  pleaded  in  bar  to  kti  avowry,  it  mtstbe  trbeWn  that  the  note 
was  accepted  in  satisfaetiott ;  or  that,  by  speolal  agreefflottt  or  from  other  eivcaitiBteacts 
plewled,  it  sntpehded  the  dgkt  ef  disties*. 

RxpuiTiH.  Atow17i  for  11/.  6s.|  «ne  qmarter's  rent  of  a  dwelling-honso 
hdd  by  the  plaintiff  as  tenant  to  the  defendant,  fay  virtue  of  a  demise  thereof  to 
the  plaintiff  therertofore  made  at  a  certain  yearly  rent,  &e.  Pleas,  (July,  1834)  : 
Vinif  that  the  plaintiff  did  not  hold  the  premises  of  the  defendant  under  the 
snpposed  demise.  Seocmd  plea,  as  to  10/.  10s.,  pare<^  of  the  sum  alleged  to  bo 
dne  lor  rent,  <<  Uiat  before  the  said  time  when,  &o.,  yis.)  on  the  7th  of  April,  in 
ike  year  1832,  the  plaintiff  made  bis  oertain  promissoiy  note  in  writing,  and 
thereby  promised  to  pay  the  defendant,  or  ord^,  at  a  certain  time,  which  had 
not  elapsed  at  the  said  time  when,  Ae^  vis.,  two  months  after  the  date  thereof, 
a  certain  sum,  vis.,  the  smd  sum  of  10/.  10s.,  parcel,  Ae. ;  and  that  the  plain* 
tiff  then  delivered  the  eaid  note  to  the  defendant,  and  the  defendant  then  rp^ 
•eived  the  said  note  ef  the  plaintiff,  for  and  on  aoeount  of  the  said  sum  of  10/. 
lOe.,  panel,  Ao.  And  that  the  d^andanl,  at  th«  said  time  when,  &0i,  held  the 
^f^A^  aaid  note  for  the  said  sum  *of  101.  lOe.,  paroel,  Ao.  Yorifieation. 
-'  Third  plea,  as  to  the  residue  of  the  supposed  rent,  that  no  part  thereof 
was  due  tem  the  plaintiff  to  the  defendant  in  manner,  Ac.  Issues  were  joined 
om  the  first  and  third  pleas ;  to  the  seoond  plea  them  was  a  general  demurrer. 
Joinder  in  demurrer. 

B.  V.  Bieharekf  in  support  of  the  denturrer.  The  giving  of  the  note  oould 
BcH  nxtingaish  the  <daim  for  rent,  that  bemg  a  debt  of  a  hi^er  nature :  and,  if 
it  is  to  be  contended  that  the  note  was  received  in  satisfaction,  the  answer  is 
that  the  plaintiff  has  not  so  pleaded.  In  two  oases  mentioned  in  Buller's  Nisi 
Prius,  Harris  «.  Shipway,  Bull.  N.  P.  182  «,  7th  ed.,  and  Ewer  v.  Lady  Glif- 
ten.  Bull.  N.  P.  182  o,  7th  ed.,  it  ww  hdd  that  a  note  given  for  rent  did  not 
]«revent  the  landlord  from  distoainiiig  for  the  same  rent,  "  ibr  it  is  no  alteration 
of  the  debt  till  payment.'^  Aeeeptanee  of  a  note  for  balance  of  interest  on  a 
bend  ia  no  waiver  of  the  speoialtv  security :  Ourtis  e.  Bush,  3  Yes.  A  B.  416. 

fnoiplet,  oontri.  The  eases  cited  from  Bdler's  Nisi  Frins  are  distinguish- 
able  from  this.  It  does  not  appear  there  that  the  notes  had  not  been  dishonoured 
iritfft  the  aetian  was  brought ;  and  thk  saHMsition  is  &voQred  1^  the  woxdi 
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**  for  it  is  no  alteration  of  the  debt  iSll  payment/'  and  by  the  manner  in  whidi 
the  next  placitnm  is  introduced ;  Boll.  N.  P.  182  a,  7th  ed.  If  they  were  & 
honoured,  no  doubt  the  rieht  of  distraining  revived.  In  Kearslake  v.  Morgia, 
6  T.  R.  518,  a  plea  that  tne  defendant,  for  and  on  account  of  a  parcel  of  the 
sum  clumed,  indorsed  a  note  to  the  plaindffii,  and  delivered  it  so  indorsed  ^^^25 
to  them,  and  *they  accepted  it  for  and  on  account  of  the  said  sum,  was  ^ 
considered  sufficient  by  the  Oourt,  though  it  did  not  state  that  the  note  wm 
received  in  satisfaction.  [Oolbridqs,  J.,  referred  to  Richardson  v.  Kckman, 5 
T.  R.  517,  cited  in  Kearslake  v.  Mor{;an,  5  T.  R.  514.]  It  is  true  that  in  that 
case  the  bill  appeared  to  have  passed  into  the  hands  of  a  third  person ;  and  it 
was  urged  in  Kearslake  v.  Morgan,  5  T.  R.  514,  that  the  note  there  might  in 
like  manner  have  been  negotiated,  whereas  here  it  is  said  that  the  defendaat 
held  the  note  at  the  time  of  the  distress;  but  at  all  evente  it  was  an  instn- 
ment  which  he  might  at  any  time  have  negotiated ;  the  delivery  of  it  to  him 
was^  equivalent  to  a  payment  [Lord  Denman,  G.  J.  It  might  be  taken  as  an 
additional  security,  in  case  the  goods,  if  distrained,  should  prove  insufficient] 
If  the  giving  of  the  note  could  not  avail  as  a  payment  or  satis&otion,  at  least 
the  defendant's  receipt  of  it  operated  as  an  agreement  to  susnend  the  right  d 
distress  till  the  note  should  be  dishonoured.  That  there  may  oe  such  a  suspen- 
sion appears  to  be  admitted  by  Lord  Ellenborough  in  Skerry  v.  Preston,  2  Ghitt 
Rep.  245.  [Lord  Denman,  C.  J.  The  teking  of  a  note,  or  other  tranBuctkn 
of  that  kind,  may  be  evidence  of  an  agreement  to  suspend  the  right.  Bat  ben 
we  cannot  Imow  from  the  plea  what  may  have  passed  upon  this  subject.] 

R.  V,  Richards,  in  reply.  In  the  case  of  a  simple  contract  debt,  the  taldni 
of  a  note  would  suspend  the  risht  to  sue.  TSimon  v.  Lloyd,  2  Oro.  M.  &  R.  187.) 
But  such  a  security  has  never  been  pleadea  as  suspending  a  claim  of  rent,  which 
ranks  at  least  with  a  specialty  debt.  It  is  said,  1  Roll.  Abr.  Debt  (Eztingoish- 
ment),  *rA.)  pi.  2,  p.  605, 1.  1,  that  rent  due  on  lease  for  jeus  is  not  n^ 
eztinffuisned  by  accepting  a  bond,  '^  for  that  the  rent  is  higher,  being  *■ 
real.''^  Nor  is  the  note  pleaded  here  as  taken  in  suspension.  The  plaintiff,  how- 
ever, to  avail  himself  of  the  note,  should  have  been  able  to  plead  that  it  ma 
received  in  satisfiftction,  or  the  amount  in  fact  paid.  Nothing  to  this  eflfeet  ^ 
pears.  It  is  not  even  shewn  whether  the  rent  was  due  or  not  when  the  secnritj 
was  ^ven.  And  the  note  is  steted  to  have  been  in  the  defendant's  hands  at 
the  tmie  of  the  distress. 

Lord  Denman,  0.  J.  I  am  of  opinion  that  the  plea  is  insufficient.  It  ii 
laid  down  in  Gase  t;.  Acton,  1  Salk.  326 ;  1  Gomyns's  Rep.  67,  that  rent  fwhe- 
ther  the  demise  oe  by  parol  or  deed)  is  a  debt  of  equal  degree  with  a  debt  bj 
specialty.  If  so,  a  promissoiy  note  constitutes  a  debt  of  an  mferior  degree,  and 
cannot  extinguish  a  claim  of  rent.  Nor  oan  it  operate  in  suspension  of  sneh 
claim;  or,  if  it  could,  it  should  have  been  pleaded  accordingly.  Kearslake  •• 
Morgan,  5  T.  R,  513,  is  not  applicable.  More  took  place  there  than  the  mat 
giving  of  a  note ;  the  security  of  a  third  party  was  given :  here  the  whole  tran- 
saction is  between  the  plaintiff  and  defendant  Supposing  even  that  the  defen- 
dant's claim  in  this  case  were  a  mere  ordinary  debt,  the  plea  would  be  insai- 
<nent,  as  it  makes  no  averment  that  the  note  was  receiveci  by  way  of  satisfitf- 
tioa,  or  upon  an  agreement  with  the  landlord  that  it  should  suspend  his  dais 
of  rent. 

LiTTLEDALS,  J.  I  am  of  the  same  opinion.  That  a  demand  for  rent  ^^^ 
ranks  with  a  specialty  debt,  appears  *from  Gkget;.  Acton,  1  Salk.  326;  ■- 
1  Comyns's  Rep.  67,  and  1  Oom.  Dig.  Administration,  (0.  2.)  p.  840,  when  it 
is  said  that  an  executor  may  pay  amends  for  a  covenant  broken,  before  a  bood, 
for  they  are  in  equal  degree :  "  or,  rent  due  upon  a  lease  for  years  f*  and  that, 
^'tho'  it  be  a  lease  by  parol.''  That  being  so,  can  the  taking  of  a  promisso^ 
note  by  the  lessor  (which  forms  only  a  simple  contract  debt)  be  eiven  in  evi- 
denoe  or  pleaded  in  bar  in  such  an  action  as  uiis  1  In  Com.  Dig.  Pleader,  2  W. 
46,  it  is  said  that  ''to  debt  upon  a  contract^  the  defendant  may  plead  a  bond 
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giren  for  the  ssme  debt,''  bat  it  is  added  that  he  oannot  plead  ''an  agreement 
to  accept  a  bond  of  the  executor  or  adminiBtrator,  and  a  bond  eiven  aoooidinglj, 
to  debt  nppn  a  bond  by  the  testator :"  ''  nor  an  agreement  by  parol  to  give  a 
longer  day  of  payment/'  to  which  last  point  Cro.  Eliz.  697,  Hayford  v.  An- 
drews, is  cited,  where  the  Court  said, ''  an  agreement  by  parol  cannot  dispense 
with  an  obligation."  And  in  Mease  v.  Mease,  1  Oowp.  47,  it' was  held  that  a 
parol  agreement  would  not  be  admissible  in  OTidenoe  against  a  bond.  All  these 
aaihorities  shew  that,  if  there  be  a  claim  on  specialty,  or  a  claim  of  rent,  which 
18  on  the  same  footing,  a  parol  agreement  cumot  be  pleaded  or  giyen  in  evi- 
dence to  get  rid  of  it. 

WiLiJAHS,  J.  It  is  not  pleaded  that  this  note  was  received  in  satisfaction ; 
and,  for  the  reasons  >bready  given,  the  receipt  of  it  could  not  of  itself  eztin- 
snisb  the  claim  of  rent.  Then  did  the  taking  of  the  note  suspend  the  right  of 
distrees  till  it  should  be  due  or  dishonoured  f  Nothing  is  disclosed  by  the  plea 
^aoQ-^  to  raise  that  defence.  It  outfht  to  have  been  expressly  ^hewn  thaty 
^  either  by  agreement  between  Sie  parties  or  from  some  other  cause,  the 
note  had  such  an  operation.    I  therefore  think  that  the  plea  is  no  answer. 

CoLXBiDOK,  J.  I  am  of  the  same  opinion.  It  is  not  insisted  that  the  tak- 
ing of  this  note  operated  as  a  payment  or  an  extinguishment  of  the  claim  for 
rat,  but  it  is  said  that  the  right  of  distress  was  suspended.  The  Court,  how- 
ever, cannot  give  effect  to  this  defence,  as  the  plea  is  framed,  unless  they  treat 
it  as  a  necessary  legal  consequence,  that  the  receipt  of  this  note  took  away  the 
pow^  of  distraining  until  the  note  should  be  due.  But  that  is  not  the  necee- 
Buy  consequence.  If  there  was  any  thine  that  could  give  the  transaction  such  an 
effect^  it  should  have  been  specially  pleaded.       Judgment  for  the  defendant. 
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If  drawer  snes  acceptor  upon  the  bill,  and  fails  in  coneeqnence  of  baying  altered  tbe  bill 
in  a  material  part,  he  may  still  recoTer  upon  counts  on  the  original  consideration. 

Absumpsit  bv  drawer  against  acceptor  of  a  bill  of  exohange  stated  to  have 
been  made  on  the  28th  of  December,  1838,  for  19/.,  pavable  to  plaintiff  two 
months  after  date.  Counts  for  goods  sold  and  delivered,  and  on  an  account 
stated.  First  plea,  to  the  first  count,  that  the  defendant  did  accept  the  said 
Buppoeed  bill  of  exchange,  but  that  the  same,  when  he  accepted  it,  was  dated 
cm  a  certain  day  other  than  the  day  in  that  behalf  in  the  declaration  mentioned^ 
via.  the  dOth  of  December,  1883;  and  that  the  plaintiff,  after  the  defendant 
accepted  the  said  bill,  and  after  the  same  had  been  issued  and  complete,  vis.  on, 
^201  ^'^  without  Uie  privity  *(Hr  assent  of  the  defendant  in  that  behalf,  and 
•'  without  the  said  bill  beinff  restamped,  altered  the  said  bill  in  a  material 
part,  vis.  by  altering  the  day  of  the  date  thereof  firom  the  said  30th,  &c.,  to  the 
28th  day  of  December,  1888;  (See  Cock  v.  CoxweU,  2  Cro.  M.  k  R.  291;) 
Terilicatiop.  Second  plea:  as  to  the  alleged  cause  of  action  in  respect  of  goods. 
that  after  the  making  of  the  promise  in  respect  of  that  cause  of  action,  and 
before  the  commencement  of  this  suit,  vis.  December  80th,  1888,  an  account 
was  stated  between  the  plaintiff  and  defendant  of  and  conceminff  the  last-men- . 
tioned cause  of  action;  and  upon  that  occasion  the  defendant  was  found  indebted 
to  the  phuniiff  in  the  sum  of  192.,  for  which  sum  the  plaintiff  on  the  last>men- 
tioned  day  made  his  bill  of  exchange,  pavable  to  the  plaintiff  or  order  two 
months  after  date,  and  directed  to  the  defendant,  who  accepted  the  same  for  and 
on  account  of  the  said  19/.  so  due  and  owing  from  him  to  the  plaintiff;  verifi- 
Cition.     Third  plea,  as  to  tbe  account  stated,  non  assumpsit. 

Beplication  as  to  the  second  plea,  that  althouffh  true  it  is  that  the  defendant 
fouid  to  be  in  arrear  and  indebted  to  the  plaintiff  in  the  sum  of  192.,  and 
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tha*  Hkw  plMBtiff  did  make  and  the  dttimimk  did  aoeepb  iha  bitt  ef  exohanp  ia 
^  aeooiid  plea  mestioaed  oaaceonnt  of  tint  sma  w  aaoner  and  form,  Ac.,  Befa^ 
iheleas  the  pWntiff  Bakh  tb|it  bofore  the  oommoBeemeDt  ef  Mb  ait  the  ttid  biH 
of  exehaage  in  the  aaid  aeeond  plea  nupntioQed  heeame  dnoy  and  tbe  defoidmt 
did  not  then  or  at  an^  other  time  l^fose  or  aiaoe  the  aaid  Ml  became  dot^  aad 
before  the  commenoemeiit  of  this  aolty  pay  the  said  enm  of  monef  in  the  nii 
biH  of  exchange  menlionedy  *or  anj  part  theeeef ;  fenieailien.  Aa  to  pm 
tbe  rest  oi  the  ^Mlaration,  nolle  preseqnL  L 

Rejoindev.  That  af);er  the  defondaat  had  aceept^  the  aaid  biU  in  the  wd 
second  plea  mentioned,  and  after  the  same  had  been  issued  and  oomplel^  m^ 
OB  1^  SOth  of  Beoember;  1688,  he  the  plaintiff,  withovt  the  privitj  or  asmt 
of  the  defendant  in  that  behalf,  ^nd  wxthoot  the  said  biU  bemg  aeetaaiped, 
alteved  the  said  bitt  in  a  matsrial  part,  via.,  by  altering  the  day  of  tlie  dali 
thereof  tQ  the 28th  ef  9eeeiri>er,  1«W;  Taiifiioaiimi.  Oenenidemunray 
joinder. 

jBtiityi  in  anppoii  ef  the  dsDinirep.  The  rejoinder  is  ne  answer  te  the  repfi> 
cation.  The  bnl  being  alterad  in  a  matenal  nspeot  by^thephtintiff,  one  of  thi 
original  parties  to  the  instroment,  he  wfui  remitted  to  tne  debt  in  eonBidemiio& 
tfwhiebitwasgivenjBnUone.  Toomer,  7B.  ft0.4ia.  it  haa^  indeed,  faM 
dttoided  thttt,  in  conseqaenise  of  a  bffi  beiiig  altetefl,  the  holda'a  rmedy  for  hh 
debt  vaa  ahegether  ffone;  Aidevson  a.  LMigdale,  8  BL  &  Ad.  6B0;  bat  that 
tlie  defendant^vae  the  drawer,  and  the  plaintil^  whp  had  altemd  the  bill,  was  m 
indorsee.  He,  by enoh  alteration,  had  deprived  the  drawer  of  hia  remedy  agaiwa 
Ae  eeoeptor,  mtd  ooidd  not,  therefoae,  aae  the  drawer  upon  the  orfgmai  etn> 
sideiatioD.  Bat  here  the  parldes  ace  dsawi^r  and  a^eeptor ;  the  aoeaptor  is  noi 
pat  in  any  worse  situation  by  the  destruction  of  the  bill;  and,  it  not  beiag 
paid,  there  is  no  reason  that  the  drawer  should^iot  recover  for  the  original  debt 
Besides,  the  rejoinder  does  not  shew  when  the  alteration  took  pkoe;  it  maj 
have  been  of  t^r  th^  kiU  wae  dqe  and  diahoQpnred. 

*  WtgJUman,  oontrA.  The  distinction  between  a  drawer  and  an  ao-  rtfisi 
oiptav  aasd  upon  n  vitinled  UU  miet  be  adopatled;  and  the  a^joinder,  L^ 
iB  therefore  bad.  BmM  the  vaplioation  ia  alao  bad.  it  merely  aliegea  that  the 
bill  mentioned  in  the  second  plea  became  due  and  the  defendjint  did  not  pay  it 
Ifo  particular  laohes  is  imputed.  Taking  the  ease  iq>on  the  atotement  in  the 
i«plicatien,  it  does  not  appear  that  the  plaintiff  still  holds  the  bai :  indeed,  it 
may  be  presumed  thait  if  he  did  he  wenid  sue  upon  it.  Then,  if  the  Mil  is  in- 
dorsed and  otttetanding^  and  the  defendant  fiabie  to  be  eidled  upon  by  the  hoMsr, 
the  plaintiff  cannot  resOH  to  the  original  consideration.  (Loid  Bbhmaw,  &  J> 
iniis  objection  should  have  been  speoialiy  pointed  out.] 

Pb  OuBiAiCi(o)  Judgment  for  the  plainttf 


rrbe  KINQ  affa%n$i  The  Bei.  TOOMAS  HPNBI  MIRBHOIISBL  n^m 
Clerk,  and  CHABJ-BS  ABBAHAM  BlilON,  Faquire,  Justioea  ^ 
ofSOWfiBSEISHIJUB,     Wii<h^^sidaif,jranfmf2»^ 

On  motion  fpr  a  n^ap^amns  to  juBticoa  to  grant  a  diatreas  wvraat  for  leryiog  a  hkiww 
rate,  it  appeared  that  tbe  rate  wajB  contested,  on  the  following  gronnds. 

1.  The  lands  in  respect  of  which  payment  had  been  refosed,  were  part  of  a  disCiifliB- 
doeed  (turty-flTe  jeace  «sd  by  aet  of  perUamaot,  having  nena  botprirate  tomd^  wkiA 
weoe  itpaired  by  tbe  laMlhohieii,  aad  nerer  baHag  bean  Msmed  to  the  hkhw^nia 
^  Vo  atatale  dujy  had  been  caUed  for,  in  reape^t  pf  theaa  laftda,  before  laalMBg  ^ 
pr^afint  rat«.  3.  Toe  special  aeasion  at  w^icb  tbe  prder  for  fi^aking  such  rate  was  sicpcd, 
bad  been  convened  without  notice  flnom  the  high  constable.  4.  Tbe  o;tler  waa  Sg^ 
by  two  peraQna  nQt  atating  tbemadrea  to  be  jnatioea.    6.  The  rate  wna  not  dated. 

(a)  l.Qrd  Denaiaa,  €. /.,  ZMeda^  lllIliaDM^  and  OoMdge^  Js. 
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b9t  he  tiii|9at«««4  th*  jq^ticM  witb  ^«  ^tioa  If  they  granted  «  warrfnt,  v^  ^e  oppor 
site  p^y  n^^4p  np  Qzpre99  offer  to  indemnify  them. 
Held,  atAt  a  mandamus  onght  not  to  go,  it  being  donbtfhl  ifhether,  upon  eQme  objection 
among  Ihow  taken,  the  justiees  mi^t  not  be  lUhle  to  an  aotion  if  they  granted  the 
wwiant 

EUiB,  n  ths  hot  t«ra  (NovMidbev  llib>>  •btame4  a^  nde  qaUmg  on  ii^ 
aboTe-mendoned  jnslMef  to  akaw  oaatt  wbtj  a  iwtfidMnwB  sW>«td  not  iawM,  aoor 
manding  them  to  iaaue  a  fidstms  iromnt  for  k^jiiig  nyon  tka  goods  of  JaaiM 
Miclean  a  sum  asseflaed  upon  him  in  respeot  of  laodfl  oeonpiAd  by  him  i&  tho 
fMk  of  Gbvwlimy  Soni£netBhiie,  £ar  a  Whvay  rtM. 

It  afpeand  by  the  aiSdavits  a  rapport  of  iho  rak^  41iat  tkeiato  pnrpottod  to 
W  made  ander  tha  antfeiiiy  af  an  ardor  of  tvo  juslioftBy  eigaed  at  a  ifacial  seaf 
aoa  for  the  Ugbwaya  on  thed^Mi  of  Marak,  1834.  Tbo  osder  stated  that  aa 
appMoatbn  bad  basQ  maito  by  the  imvcfyom  for  tha  pariah  of  GlayadoBt  and 
•vkeBM  ^TOB  before  the  jnatMes  on  oath,  '<  that  tho  doliy  directed  to  b»  pea* 
hmaiy  ud  the  moaof  aathoiisad  to  be  0QUeQte4  and  reoinvad  by  aa  aot 
piBMd,"  fa.  (1ft  &.  3,  0.  7&),  <<  ba^e  bean  pef^nriMad,  applied,  and  axpendadi 
aad  tbt  the  higbwajay''  Ae^,  <<  ipithin  tha  said  panah  are  bo  for  out  of  repairaa 
tanadar  ^pliealaon  for  a  highway  rate  for  the  aaid  pariah,  »ot  eseofBdiag 6d.  in 
4^01  the  pound,  abaolntaly  neoeae^y  fbr  the  repair  thereof;''  and  the  ^ordor 
•*  dheoted  eoah  a  rate  to  be  iarlihwBdi  madenpon  alt  tilaoeonpieiBof  lands, 
ho.,  idfclun  the  aaid  pariah,  and  tha  money  to.  be  applied  liowanlfi  the  rapaunog 
Q^  rack  bi^ivaya,  Am,  One  e£  the  anryeyon  of  tha  highnwya  far  Oleyedon  now 
dapoaad  tbat,  at  «he  tame  of  obtaawng  the  order,  ha  had  informed  (khe  juatiefa 
ipaa  oath,  aa  the  foot  war,  ^  thai  the  dufry  diqeeted  to  be  peafcMmwd,  and  tha 
r  ani|ioriaed  to  be  edlacted  apd  raeeihred,  by  tiiie  hefotOiBaeiitioiied  atain/te^ 


had  baea  performed,  afqpKed,  and  expended,  imd'alae.  that  tha  highvi^s,  roMey 
aad  hndgea  were  so  faroi^cf  repair  as  to  reader  appUeation  for  a  UgWaj  rate 
fiv  the  aaad  pariah^''  Aa.,  aeoeBaary,  as  ataiad  in  the  onder. 

Tha  bads  in  respeat  of  whieh  Maole^  was  asaeeaed  wnre  pait  of  oertain 
aoniooD  aad  waste  lands  diyidad  and  allotted  by  oommiasieDer^  nader  an  jpolor 
race  act  (30  G.  8,  a.  41,  pnmte,)  wbidi  empowered  theaoaamissioBera  to  eat  out 
pablie  oarriage  roads,  mid  diseetad  that  no  penon  dionM  be  ehaigaabte  (over 
aad  aboie  statute- dii^)  towatds  tha  repair  of  anohroada,  until  <he  aapaeahoald 
ba  cartiied  aa  fit  forpaiao^ge,  in  Hks  manner  pieeeribed  b^  tho  aot,  after  whid 
tbay  ahaold  be  foem  time  to  tiaae  sappoitad  and  kept  m  repair  in  the  same 
manaar  aa  other  public  toads  in  tha  parudi.  The  eoxnmtasienere  wsaaako  en^ 
powered  to  set  out  private  roads,  to  ho  repaired  as  they  should  djreet.  No  pafb^ 
he  roads  ware  bought  neeesaary,  or  w^re  aot  oni,  by  the  eommissionaES,  but 
tbey  aat  oat  aevasal  prmte  reads,  to  be  used  by  the  owners  and  oeonpiers'af 
allotmentB,  and  the  repair  of  these  was  ohaaged  upon  tho  seref  al  atlotaaentai 
tg34i  ^"^  **^  ^^^  ^  ^™^  ^  ^^'"^^  ^^^  ^^  indoaaare,  by  the  oeonpiers  '*'of 
-*  those  aHotm^nits,  who  had  a  distkiot  assesamenii  for  their  own  roads,  apd 
(thioogh  iflnotanoe,  as  it  was  ptatad,  ip  the  surveyors  of  Olevedon)  were  nsvsei, 
Mm  to  the  jmasent  tune,  raked  to  the  repair  cdf  the  public  highways  o£  ths 
pariah ;  nor  did  any  of  tboBe  highways  pass  through  Ab  indeeed  lands.  Umt 
lean,  lofosing  to  pay  the  pieeent  rate,  was  saanmoned  before  the  two  jastioaa 
j^gainat  whom  this  appUeation  was  made.  He  atten4ed,  and  the  sneveyor  enhik 
ited  an  information  against  him  for  nonpayment  of  the  rate,  fifaolsan  lAsieted 
that  the  nta  was  H^gal,  and  threatened  the  j^stiioos  wjth  ^n  aation  if  diey 
signed  a  distress  warrant  against  him.  The  justices  adjourned  the  hearing,  and 
n&iiDateW  refused  the  wa^raat. 

The  aindayits  in  oppoaitiop  to  tjie  r^le  stated  that,  at  a  o^eetjnff  of  justices 
on  the  17th  of  ^la^,  whioh  Mr.  Hirehou^e  Mi  Mr.  %lU>n  al^nded,  the  par- 
ties seeking  to  enforce  the  present  rate  had  applied  for  an  ordsr  tp  wanraot  ap 
aaaeasment  oomprehending  the  lands  inclosed  under  the  aot,  in  lieu  of  another 
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assessment  which  had  preyiousl^  been  proposed,  and  in  which  those  lands  wen 
not  inoladed.  The  second  appbcation  being  resisted  on  the  part  of  the  knd- 
holderSi  the  justices,  by  consent  of  the  parties,  postponed  the  bosiness  to  wot 
fatore  meetinff,  in  order  that  they  might  inform  themselves  farther  on  the  sab- 
ject;  bat,  in  the  mean  time  (March  24th^,  another  meeting  of  jastioes  had  beet 
convened,  at  which  Mr.  Elton  attended,  oat  not  Mr.  Mirehonse;  and  there  ta 
order  of  two  justices,  Messrs.  Lewis  and  Gk>ldney,  had  been  obtained  for  the 
assessment  now  in  question,  Mr.  Elton  being,  as  he  now  ^stated,  in-  r^e 
duced  by  the  parties  applying  to  believe  that  no  farther  opposition  to  ^ 
the  assessment  was  intended. 

Thti  occupiers  of  the  newly  inclosed  lands  in  Clevedon  conceived  that  tliej 
were  not  liable  to  contribute  to  the  general  repairs  of  the  highways :  and  that, 
if  they  were  so,  a  call  ought  to  have  been  made  upon  the  occupiers  for  staUrti 
duty  or  composition  (under  stat.  13  O.  3,  c.  78,  sects.  84  to  45,)  before  kjing 
an  assessment;  whereas,  in  this  case,  it  did  not  appear  by  the  order,  and  thej 
denied  it  to  be  the  fieu^t,  that  any  such  call  had  been  made.  Mr.  Mirehonse  and 
Mr.  Elton  deposed,  ths^,  upon  the  hearing  of  the  summons,  Maclean  declued 
that  he  should  commence  an  action  against  them  if  the  warrant  were  granted: 
and  Maclean  himself  now  confirmed  this,  stating  that  he  had,  in  fact,  instructed 
hb  attorney  to  that  effect.  Messrs.  Mirehonse  and  Elton  further  stated,  thai 
they  did  not  adjudicate  as  to  the  liability  of  the  inclosed  lands  to  an  assees- 
ment,  but  recommended,  as  the  fisdrest  mode  of  trying  the  auestion,  that  u 
assessment  should  be  made  upon  the  lands  hitherto  assessea,  and  an  appal 
entered  against  the  rate  for  not  including  the  newly  inclosed  lands:  and  ^at, 
upon  an  inquiry  by  the  justices  as  to  indemnity,  Mr.  Charles  Macy,  who  pio- 
£Msed  to  act  as  attorney  for  the  parish,  or  for  the  surveyor,  stated  that  he  dued 
say  the  parish  would  indemnify  the  justices;*  but  it  did  not  appear  (and  a  sob- 
sequent  affidavit  denied)  that  any  vestry  meetingwas  ever  culed  on  the  sab- 
ject;  and  no  formal  indemnity  was  ever  offered.  The  two  justices  also  deposed 
that  they  doubted  the  validity  of  the  assessment  on  account  of  the  statnte  dotf 
not  having  been  called  for:  and  they  added,  that  no  notice  had  been  given  bj 
any  justice  or  hiffh  constable,  of  the  special  session  (or  adjourned  session,  if  it 
was  one,  which,  however,  was  ^denied)  of  the  24th  of  Much,  at  which  ^^^^ 
the  order  for  the  assessment  was  made :  and,  further,  that  the  rate  was  ^ 
not  in  any  part  of  it  dated,  so  that  it  mi^ht^  have  been  (as  Mr.  Mirehonse  sad 
another  deponent  were  informed  and  bebeved  it  was)  made  and  ngned  by  die 
surveyors  before  the  order  for  makine  it  was  obtained.  The  objections  as  to  the 
statute  duty,  the  want  of  date  to  we  assessment,  and  the  unfair  manner  la 
which  the  order  for  an  assessment  had  been  obtained,  were  urged  on  behalf  of 
Maclean  when  he  attended  before  the  justices  on  the  summons;  and  he  now 
stated  on  affidavit,  as  a  further  objection,  that  the  order  did  not  shew  that  the 
persons  signing  it  did  so  in  the  capacity  of  ju8tice8.(a) 

In  a  supplemental  affidavit  by  Macy,  it  was  stated  that  Maclean,  on  attend- 
ing the  summons  for  nonpayment  of  the  rate,  was  asked  bv  one  of  the  surrej- 
ors  whether  he  would  do  statute  duty  or  pay  composition  if  the  assessment  were 
abandoned;  but  that  he  refused  to  do  so,  on  account  of  the  exemption  relied 
upon  for  the  inclosed  lands.  Macy  further  stated  that,  when  the  rate  was  made, 
the  roads  in  the  pariah  were  so  much  out  of  repair  as  to  render  an  asBesBBeat 
necessary,  even  if  the  occupiers  of  the  inclosed  lands  had  all  done  statute  dsty 
or  paid  composition. 

Sir  John  OamjpbeU^  and  Rogen^  now  shewed  cause.    The  Court  will  not  gnat 

(a)  The  order  ran  as  followB,— "  Somerset  to  wit.  At  a  special  sessioitB  for  the  higk- 
ways,  held  at,"  Ac,  on,  kc,  "bj  justiceB  of  the  peace  for  the  said  coantjr,  acting  witka 
the  said  hundred.  Upon  application  made  to  as/'  Ac,  "  and  upon  eyidence  gireo  iqMa 
oath  before  as,"  kc,f  "  and  it  appearing  to  us/'  Ac  "  We  do  hereby  order/'  Ac  GiTU 
under  oar  hands  and  BealSj"  &o.  «  J.  L.    0. 6." 
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^Y\  *  m>iidttBii8  to  tk«  juBtioes  to  ^enibroe  this  rftte  by  a  distreM  Wftnrant, 
-'  811108  there  ie,  «t  least,  a  leMonable  doabt  whether  the  wnttatit  oould  be 
JQfldfied,  and  there  is  another  mode  in  ^ch  the  qnestion  of  liability  to  such 
an  lopeflflment  may  be  tried,  namely,  by  appeal,  as  snggeetod  by  the  jostioes. 
[GoLERiDQK,  J.  The  act  18  0. 8,  o.  78,  s.  80,  makes  the  determination  of  the 
Msoiia  final,  and  forbids  the  removal  of  any  proceedings  nnder  the  act  by  oer- 
tionri.]  If  the  thing  is  done  withoat  jnnsdiotion,  a  certiorari  lies :  Rex  v. 
The  Justices  of  Somersetshbe,  5  B.  &  0.  816.  That  the  Court  will  not  grant 
t  nuuidamiis  to  jostioes  to  do  that  which  would  expose  them  to  an  action,  has 
been  decided  in  many  cases;  Rex  v.  Newcomb,  4  T.  R.  868 ;  Rex  v.  The  Jus- 
tices of  Bnskinghamshire,  1  B.  &  0.  485;  Rex  v.  Broderip,  6  B.  &  0.  289. 
[Iiord  DmifAN,  C.  J.  I  do  not  see  what  is  to  exempt  the  inclosed  lands  from 
the  geneial  rate.]  The  Coort  has  not,  at  present,  the  proper  matorials  for 
deeidiiig  that  point.  It  is  dearly  contrary  to  the  staluto,  18  O.  8,  o.  78,  ss.  84 
to  45,  to  ky  a  rate  before  it  is  prored  that  the  statute  duty  has  been  done,  and 
theoompcsition  money  expended :  and  those  requisites  have  ndt  been  fulfilled 
as  to  the  lands  in  <iQestion,  although  the  order  purports  to  be  founded  on  an 
tppbealion  by  the  soryeTor  for  Oleredon,  stating  upon  oath,  generally,  that  the 
daty  his  been  performed  and  the  money  laid  out.  The  order,  so  far  as  is  shewn 
by  the  statement  of  these  £uHs  contained  in  it,  is  regular;  but  if  it  came  to  the 
niovJedge  of  the  jostioes  who  were  required  to  grant  the  warrant,  that  the 
statement  on  which  the  order  proceeded  was  not  true,  they  could  not  hate  jus- 
^tf^  tified  in  an  action  of  ^trespass  if  they  had  issued  such  warrant;  Low- 
J  ther  V.  The  Earl  of  Radnor,  8  East,  118 ;  Pike  v.  Carter,  8  Ring.  78 ; 
Staoley  v.  Fidden,  5  B.  &  Aid.  425.  Then,  as  to  the  other  objections;  where 
magistiates  are  to  make  an  order  in  that  capacity  nnder  a  statute,  their  autho- 
rity ought  to  ai^iear  by  the  order;  Rex  v.  Fylingdales,  7  B.  &  G.  488.  Here 
the  order  did  not  shew  that  the  parties  making  it  acted  by  any  authority.  And, 
anin,  whether  the  session  at  which  this  order  was  made  was  an  original  or  an 
aajouroed  session,  notice  of  it  should  have  been  given  according  to  stat.  18  O. 
3,  e.  78,  B.  61.  The  order,  therefore,  not  only  having  been  obtained  by  decep- 
tion, bat  being  irregular  in  itself,  the  magistrates  Would  not  be  safb  in  acting 
apon  it,  and  ought  not  to  be  compelled  to  do  so  by  mandamus. 

ErUy  contri.  The  parties  making  this  application  are  wilHnff  that  the  rule 
should  be  enlarged  tiilavestiycan  be  convened  for  the  purpose  of  indemnifving 
the  magistrates.  As  to  the  objections  made  to  the  order,  nothing  has  been 
shewn  which  can  exempt  these  indosed  lands  firom  the  general  highwajr  rate. 
The  finicttons,  therefore,  whieh  the  magistrates  are  called  upon  to  exercise  in 
gnnting  a  warrant,  are  little  more  than  ministerial.  It  is  not,  indeed,  stated 
in  the  order,  nor  does  it  appear  to  have  been  proved  before  any  of  the  justices, 
that  statute  duty  has  been  performed,  or  composition  levied  for  these  particular 
lands;  but,  so  far  as  the  surveyors  had  control,  the  duty  has  been  done  and  the 
*^m  noney  raised:  it  cannot  be  said  that  a  rate  shall  be  iUegal  because  some 
-'  person  may  be  able  *to  say  to  the  surveyor,  ^<  I  have  not  done  stetute 
duty  or  paid  composition.''  And  the  order  recites,  that  the  highways  within 
the  parish  are  steted  by  the  surveyor  on  oath  to  be  so  far  ont  of  repair,  as  to 
render  application  for  a  highway  rate  for  the  parish  absolutely  necessary.  This 
is  Boffident  to  anthoriie  the  imposing  of  a  rate,  aocordinff  to  the  second  alterna- 
tive stated  in  18  G.  8,  c.  78,  s.  45.  Maey's  affidavit  shews,  that  even  if  the 
inclosed  lands  had  done  stetute  duty,  or  paid  composition,  a  rate  would  still 
have  been  necessary.  It  is  said  that  tiie  special  session  at  which  the  order  was 
made  was  not  legally  convened;  bat  the  justices  now  shewing  cause  attended 
the  session  of  March  17th,  at  which  the  application  for  an  order  was  postponed 
to  a  fdtare  meeting;  and  it  does  not  appear  that  the  notice  fot  the  special  ses- 
sion of  March  24th,  was  not  given  bv  authority  of  the  high  consteble,  which 
would  have  been  sufficient.  As  to  the  authority  of  the  iustices  not  appearing 
on  the  order,  the  doeament,  by  ite  context,  sufficiently  shews  tiiat  the  partied 
VOL.XHX.— 20 
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signing  are  jastioefl.  Then,  as  to  the  alleged  msaffioienoy  of  the  order  by  i 
of  its  being  gronnded  on  an  incorrect  statement;  Lowther  v.  The  Earl  of  Bad- 
nor,  8  East,  113,  does  not  prove,  that  if  the  warrant  was  granted  npon  a  reprs- 
sentation  which,  npon  inquiry,  would  have  been  found  untrue,  such  warrant 
was  therefore  illegal.  There  the  question  was,  whether  the  fiicts  relied  upon 
could  invalidate  the  warrant,  not  having  been  laid  before  the  justices  when  tbe 
same  justices  made  the  adjudication  on  which  the  warrant  was  grounded,  p^n 
Here,  the  facts  *now  alleged  as  to  statute  duty  had  been  considered  by  *- 
other  justices  than  those  granting  the  warrant,  and  were  no  longer  in  questioQ 
when  it  was  applied  for,  nor  could  those  &cts  have  been  gone  into  if  the  jus- 
tices had  granted  the  warrant,  and  been  sued  in  trespass.  Fawoett  v.  Fowlis,  7 
B.  &  C.  894,  shews  that  this  would  have  been  so  held  in  the  case  of  a  warrant 
granted  upon  a  conviction.  Here,  the  magistrates  who  were  applied  to  for  the 
warrant  had  before  them  an  order  of  two  other  justices,  which  was  good  upon 
the  &ce  of  it;  they  were  not  bound  to  enter  anew  into  the  facts  which  had  been 
adjudged  upon,  and  ought  to  have  been  duly  inquired  into,  by  the  former  jus- 
tices. Stanley  v.  Fielden,  5  B.  &  Aid.  425,  differs  entirely  from  this  case  in 
the  circumstances  on  which  the  decision  proceeded,  ^t  is  suggested  here  that 
an  assessment  should  be  made,  excluding  the  inclosed  lands,  and  an  appeal 
entered  against  it  at  the  sessions.  But  if  the  sessions  decided  that  those  lands 
ought  to  be  rated,  and  a  rate  were  made  accordingly,  the  parties  seeking  to 
enforce  it  would  but  stand  in  the  same  situation  as  they  do  now. 

Lord  Denman,  C.  J.  This  is  an  application  for  a  mandamus  to  enforce  a 
highway  rate.  If  such  a  rate  is  invalid  in  any  particular,  the  remedy  pointed 
out  bv  statute  is  an  appeal  to  the  sessions,  and  we  must  suppose  that  remedy  a 
complete  one;  we  are  not  to  presume  that  the  sessions  would  fail  to  do  right 
between  the  parties.  In  this  case,  if  a  rate  were  made  excluding  the  ^^^ 
lands  now  in  question,  there  are  parties  ^interested  who  might  appeal  *- 
against  it.  But,  the  justices  havine  made  an  order  authorising  such  a  rate,  and 
a  distress-warrant  having  been  appUed  for  to  levy  it,  the  question  now  is,  whether 
we  shall  interfere  to  enforce  the  granting  of  such  a  warrant.  It  may  be  a  doubt 
here,  whether  the  proceedings  by  which  it  is  sought  to  authorise  the  warnnt 
have  been  regular;  that  is  a  question  which  the  parties  interested  should  submit 
to  the  tribunal  appointed  by  statute,  namely,  the  sessions.  They  have  not  done 
so,  and  it  is  now  said  that  we  ouffht  to  grant  a  mandamus  for  the  warrant  to 
issue.  But,  if  we  did  so,  we  might  subject  the  justices  to  an  action,  both  on 
the  general  ground  of  the  alleg^  exemption  from  rate,  and  also  upon  othen 
whicn  have  been  stated,  and  on  which  me  justices  would  certainly  be  exposed 
to  an  action.  Those  who  wish  the  warrant  to  issue  should  have  given  an  in- 
demnity:  as  it  is,  the  justices  may  say,  ^'Here  is  an  exemption  enjoyed  by  the 
landholders  for  nearly  forty  years;  there  appears  upon  the  order  a  want  of  state- 
ments  shewing  jurisdiction,  and  it  is  not  represented  to  us,  that  before  the 
making  of  the  assessment,  statute  duty  had  been  performed,  or  oompontka 
paid."  Under  such  circumstances  it  would  be  violent  to  srant  a  mandamus; 
and,  considering  the  conduct  of  the  parties  applying,  and  all  the  fusts  of  the 
case,  we  think  the  rule  must  be  discharged,  with  costs. 

LiTTLSDALE,  J.  I  am  of  the  same  opinion.  This  is  a  dispute  as  to  the 
liability  of  certain  lands  to  highway  rate.  The  proper  course  would  have  been 
that,  upon  such  rate  being  made,  either  including  or  excluding  the  p*^ 
*lands,  the  party  dissatisfied  shoidd  have  apjpealed  to  the  sessions.  It  ■- 
cannot  be  expected  that  magistrates  should  themsdves  decide  such  questions  as 
this,  upon  application  to  them  for  a  distress  warrant.  After  a  decision  of  the 
sessions  in  &vour  of  the  rate,  a  warrant  mi^t  have  been  applied  for;  though  it 
is  true,  that  even  after  a  judgment  of  the  sessions,  there  might  be  a  reasonahle 
doubt  in  such  a  case  as  the  present,  whether  the  justices,  if  they  granted  a  war> 
rant,  would  not  be  liable  to  an  action.  At  all  events,  the  party  applying  for  a 
warrant  should  have  indemnified  the  justices;  and  it  appears,  upon  the  present 
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sUtementB,  that  no  actual  ofier'  of  indemnity  was  made.  Under  tbese  oircnm- 
Btanoes  a  motion  is  made  for  a  mandamos.  At  the  meeting  on  the  17th  of 
Much,  the  magistrates  took  considerable  pains  to  determine  whether  the  in- 
closed hinds  were  subject  to  rate  or  not;  they  adjourned  the  inquiry;  and  then, 
on  the  24thy  an  order  was  obtained,  as  stated  in  the  affidavits,  for  making  the 
asseflsment  in  question.  I  think  we  ought  not  now  to  interfere  in  the  manner 
proposed.  There  might  be  a  reasonable  doubt  (though  I  ^ve  no  opinion  on  the 
rabjeci),  whether  the  rest  of  the  parish  was  right  or  not  m  insisting  that  these 
lands  should  be  assessed.  And  besides  the  general  merits,  there  were  several 
fonnal  objections;  I  do  not  mean  to  pronounce  that  they  were  well  founded, 
but  they  were  deserving  of  consideration,  and  might  have  been  the  subject  of 
great  discossion.  Were  the  justices,  then,  to  be  put  to  the  expense  of  litigating 
roch  a  esse?  I  think  we  ou^ht  not  to  subject  them  to  the  liabilities  they  would 
incur,  if  the  ebjections  to  this  rate  should  prove  to  be  maintainable. 
»A^1  *WiiiLiABii6,  J.  I  am  of  the  same  opinion,  and  the  more  so  because 
^  this  question  might  have  been  raised  in  the  first  instance  by  appeal.  I 
had  some  difficalt^  as  to  costs ;  but,  considering  the  doubts  which  exist  in  the 
case,  and  that  no  indemnity  was  offered  to  the  justices,  and  that  there  is  not  the 
liigbtest  supposition  that  their  refusal  to  issue  the  warrant  proceeded  from  a 
mere  unwillingness  to  act,  I  think  they  ought  not  to  have  been  called  upon  to 
answer  this  application,  and  that  the  rule  should  be  discharged  with  costs. 

CoLKRiDGE,  J.  The  Oourt  will  not  sanction  magistrates  in  abstaining  from 
the  performance  of  a  duty  of  this  kind  on  grounds  not  sufficient  in  reason,  or 
from  relactance  to  incur  any  proper  responsibility.  But  where  there  is  no  want 
of  good  faith,  where  no  indemnity  has  oeen  offered,  and  where  there  is  reasona- 
ble groand  to  suppose  that  an  action  might  be  maintained  against  the  magis- 
tntes  with  success,  the  Court  will  not  interfere  to  compel  them  to  issue  a  war- 
rant In  the  present  case  it  is  not  suggested  that  the  magistrates  are  not  acting 
in  good  faith.  As  to  the  grounds  for  apprehending  an  action  (which  has,  in 
fact,  been  threatened,)  I  do  not  rely  upon  the  alleged  exemption  of  the  moor- 
lands from  rate ;  upon  that  point,  there  is  not  enough  before  the  Court  to  form 
gnmnd  for  an  opinion.  At  present  I  think  that  those  lands  might,  perhaps,  be 
included  in  the  general  rate.  But  the  question  is,  whether  there  is  any  objec- 
tion affecting  the  jurisdiction  of  the  magistrates.  Several  have  been  pointed 
oat  Bostainable  in  point  of  argument,  and  that  is  sufficient.  It  is  unnecessary 
»^1  to  express  a  more  decided  opinion  on  them ;  but  I  think  *it  right  to 
state,  that  I  do  not  as  at  present  advised,  agree  with  Mr.  Erie,  that  a 
nte  upon  the  lands  in  question  would  be  justifiable  under  the  second  part  of 
Kct.  45,  of  the  Highway  Act,  although  nothing  had  been  done  bv  the  proprie- 
tors as  to  statute  duty ;  for  this  is  the  case,  not  of  an  individual  but  of  a  large 
diiision  of  a  parish,  which  has  never  hitherto  been  assessed  to  the  highway 
rate.  Upon  the  whole  I  am  of  opinion,  not  on  the  eeneral  (juestion  of  liability, 
bat  on  the  objections  to  this  particular  rate,  that  the  case  is  one  in  which  this 
Oourt  ought  not  to  interfere  :  and  the  rule  having  been  improperly  obtained 
against  magistrates,  it  follows,  as  matter  of  course,  that  it  will  be  discharged 
with  costs.  Rule  discharged  with  coBt8.(a) 


^5]    ^PBUDHOMME  d^atns^  FRASER.     Wednaday,  January  28. 

A  coQDt  in  libel  contained  several  innuendoes  connecting  the  different  parts  of  the  alleged 
libel  with  the  plaintiff.  The  jniy  negatived  some  innoendoeS)  and  affirmed  others ;  and 
a  general  verdict  was  taken  for  the  plaintiff. 

(a)  See  Bex  v.  Trecothick,  ante,  p.  406 ;  Rex  v.  Dyer,  ante,  p.  606;  Bex  v,  Oreame,  ante, 
p.  615 ;  Bex  V.  Morgan,  ante,  p.  618,  note  (a). 
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The  GoQit  reAiBed  a  rule  for  a  new  trial,  bnt  held  the  defendant  entitied  tohia  ooili  m  to 
00  mnch  of  the  declaration  as  charged  libelloos  matter  the  innaendoea  lespectiag  wbicb 
had  been  negatiyed. 

Case  for  libel.  The  declaration  contained  one  count,  of  very  gfeaX  length. 
The  inducement  stated  that  the  plaintiff  was  a  household  oook,  and  that  (he 
libel  was  of  and  concerning  him  as  such  household  cook.  The  alleg^  libd 
contained  many  remarks  as  to  household  servants  in  general ;  and  thera  itm 
innuendoes  connecting  these  with  the  plaintiff,  besides  innuendoes  conneokiBg 
particular  charges  with  him.  In  all,  there  were  one  hundred  and  eighty-eeTea 
innuendoes.  Flea,  Not  Guilty.  On  the  trial  before  Lord  Denman,  G.  J.,  at 
the  last  Middlesex  sittings,  in  appeared  that  the  plaintiff  was  a  cook  in  the 
service  of  the  Earl  G-rey,  and  that  the  alleged  libel  was  an  article  in  a  periodical 
publication,  entitled  "  Eraser's  Magaaine,"  relating  to  the  oondnot  of  setviats 
in  general,  but  specifying  particcdar  circumstances  respecting  the  plaintiff. 
The  plaintiff,  at  the  trial,  applied  to  amend  the  declaration,  by  striking  oat  a 
part ;  but  the  Lord  Chief  Justice  held  that  the  plaintiff  must  stand  or  fall  by 
the  declaration  as  then  framed,  and  refused  to  allow  the  amendment  The  jury 
found  that  some  of  the  innuendoes  were  proved }  but  they  negatived  those  con- 
necting the  general  remarks  with  the  plaintiff.  A  general  verdict  was  taken 
for  the  plaintiff.     In  this  term  (January  13th,(a)) 

*I!rle,  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  t^aar 
trial :  or  why  the  Master  should  not  be  directed  to  allow  the  defendant  ■• 
his  costs  on  so  much  of  the  declaration  as  related  to  the  parts  of  the  libel  as  to 
which  the  innuendoes  were  neeatived.  The  verdict  ought  to  have  been  ooiifined 
to  those  parts  only  of  the  libel  which  were  found  to  relate  to  the  plaintiiL 
Where  there  are  several  innuendoes,  the  issue  on  not  gnil^  must  be  considered 
a  divisible  issue.  [Lord  Dbnman,  C.  J.  No  doubt  a  plaintiff  who  succeeds 
may  confine  his  verdict  in  that  way,  but  there  is  some  difficulty  in  saying  that, 
if  he  has  a  general  verdict,  he  may  not  retain  it  as  to.  the  whole.]  If  there 
had  been  no  innuendo,  then  the  finding  of  the  jury,  as  to  any  part,  mi^t 
possibly  have  supported  a  general  verdict.  But  the  averments  in  the  innuen- 
does are  several  and  material ;  and  some  of  those  being  negatived,  the  defendant 
is  entitled  to  a  verdict  on  them.  In  Sellers  v.  Till,  4  B.  £  C.  655,  the  induce- 
ment alleged  that  the  plaintiff  was  treasurer  and  collector  of  certain  tolls,  and 
that  the  slander  was  spoken  of  him  "  as  such  treasurer  and  colleotor,"  and  the 
innuendo  connected  the  words  with  the  plaintiff  "  as  such  treasurer  and  colke- 
tor."  On  the  trial,  it  could  not  he  proved  that  he  was  colleotor,  and  a  niOBBnit 
was  directed,  which  the  Court  here  confirmed,  on  the  ground  that  the  innuendo 
made  it  necessary  to  prove  the  applicability  of  the  words  in  each  character.  Li 
Smith  V.  Carey,  3  Campb.  461,  an  action  for  slandering  the  plaintiff  in  hia 
trade,  the  innuendo  was,  that  the  plaintiff  <<  was  guilty  of  felony  and  robbery :'' 
the  evidence  failed  as  to  the  imputation  of  felony ;  and  Lord  Ellenboroogh  said 
that,  ^though  the  words  (''he  lived  by  swindling  and  robbing  the  r^^ 
pubHc")  were  actionable  in  themselves,  and  the  plaintiff  would,  if  there  ^ 
had  been  no  innuendo,  have  been  entitled  to  a  verdict,  yet  the  jury  must  be 
satisfied  that  the  meaning  was  to  impute  felony,  not  merely  fraud :  and  the 
defendant  had  a  verdict.  In  Heriot  v,  Stewart,  1  fisp.  N.  P.  0.  437,  the 
plaintiff  declared  as  proprietor  and  editor  of  a  paper ;  and,  upon  its  appearing 
that  he  was  proprietor,  and  not  editor,  he  was  nonsuited.  Then  as  to  the  seeood 
branch  of  the  rule,  the  defendant  is  clearly  entitled  to  costs  as  to  the  innuendoftt 
which  have  been  negatived.  In  Cok  v,  Thomason,  2  Cr.  &  J.  498,  S.  C.  moie 
fully,  2  Tyrwh.  411,  there  were  several  counts  upon  different  sets  of  words,  and 
a  general  plea  of  not  guilty ;  and  it  was  held  that  this  plea  raised  several  issues; 
and  the  jury  having  found  for  the  defendant  on  some  of  the  counts,  the  defend- 

{a)  Before  Lord  Denman,  0.  J.,  Littledale,  and  Williama,  Js. 
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ant  was  allowed  his  costs  on  these.  The  principle  of  that  deoision  applies  to 
the  present  case ;  for  it  shews  the  divisibility  of  the  plea  of  not  gnilty.  If  the 
innaendoes  which  the  jury  have  negatived  had  not  been  inserted,  the  defendant, 
at  an  earlier  stage  of  the  proceedings,  might  have  applied  to  have  the  part  of 
the  declaration  to  which  they  belong  struck  out :  and  the  principle  upon  which 
the  insertion  of  those  innuendoes  would  have  precluded  the  defendant  from 
succeeding  in  such  an  application,  entitles  him  to  insist  upon  their  materiality 
now.  And  it  was  this  which  induced  the  plaintiffs  counsel  to  apply  to  amend 
at  the  trial.  Cfur  ctdv,  vuU. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. 
*6481  *^^  think  that  there  is  no  ground  for  a  new  trial.  But  we  are  of 
•'  opinion  that  the  issue  was  divisible;  and  that  as  to  those  parts  of  the 
declaration  which  contained  the  matter  found  not  to  apply  to  the  plaintiff,  the 
defendant  ought  to  have  his  costs.  As,  however,  the  case  has  not  yet  been 
before  the  Master,  no  rule  will  be  necessary.       Bule  for  a  new  trial  refused. 


The  KING  against  The  Inhabitants  of  WITNESHAM.     Wednesdojfy 

January  28. 

A  setttement  could  not  be  gained  by  hiring  and  Bervice,  if  the  serrant,  at  the  time  of 
hirmg,  was  a  member  of  a  yolnnteer  corps  under  the  regnlations  of  stat.  44  G.  3,  c.  64, 
nd  Sd  not,  at  his  hiring,  mention  that  fact  to  the  master. 

ind  it  made  no  dlfierencei  that  the  party  never  took  the  oath  of  allegiance  as  directed  bj 
leet  20,  of  the  act. 

On  appeal  against  an  order  of  justices  for  removing  Bobert  Copping  and  his 
£uDily  from  the  parish  of  Swilland  in  Suffolk,  to  the  parish  of  Witnesham 
in  the  same  county,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case.  A  settlement  in  Witnesham  being 
proved,  that  parish  proposed  to  shew  a  subsequent  settlement  in  the  parish  c^ 
Glopton.  A  few  days  before  Michaelmas,  1807,  the  pauper,  being  a  single 
man,  let  himself  to  Mr.  Keen  of  Clopton,  in  Suffolk,  farmer,  for  a  year  to  com- 
mence at  the  Michaelmas-day  following.  The  pauper  went  into  the  service  ao- 
cordincly,  stayed  his  year,  sleeping  in  Clopton,  and  received  his  wages.  A  year 
and  a  hidf  before  he  let  himself  to  Mr.  Keen,  the  pauper  was  enrolled  as  a 
member  of  the  Helmingham  corps  of  volunteers,  which  was  duly  constituted 
according  to  the  acts  relating  to  corps  of  yeomanry  and  volunieers  in  Oreat 
Britain.  During  all  that  time,  and  throughout  his  year's  service,  he  duly  at- 
«^g^  tended  muster,  and  was  duly  ^returned  by  the  commanding  officer  as  an 
•■  effective  member  of  the  corps.  He  did  not  communicate  the  fact  of  his 
being  a  member  of  the  corps  to  Mr.  Keen  until  he  had  entered  his  service,  nor 
did  he  ever  give  fourteen  days'  notice  of  an  intention  to  quit  the  corps.  He 
did  not  take  the  oath  of  allegiance,  nor  was  it  administered  to  him,  according 
to  44  0.  3,  c.  54,  s.  20.  The  sessions  were  of  opinion  that  he  was  not  sui  juris 
at  the  time  of  letting  himself  to  Mr.  Keen,  although  he  had  not  taken  the  oath 
of  allegiance.  If  the  court  should  be  of  that  opinion,  the  order  of  sessions  was 
to  be  confirmed ;  otherwise,  quashed.     In  this  term(a)  the  case  was  argued  by 

Austin^  in  support  of  the  order  of  sessions.  The  pauper  not  haviaff  told  hie 
master  at  the  time  of  hiring  that  he  was  a  volunteer,  this  case  falls  within 
the  authorities  of  Rex  v.  Hoteworthy,  6  B.  &  C.  283,  and  Bex  v.  Taunton  dt. 
James,  9  B.  &  C.  831,  (see  Bex  v.  Elmly  CasUe,  3  B.  &;  Ad.  826,  and  Bex  v. 
Sl  Mary-aUhe-Walla,  Colchester,  6  B.  &  Ad.  1023,)  where  it  was  held  that  a 
militiaman,  who  had  hired  himself  for  a  vear  without  informing  his  master  that 
he  was  in  Uie  nulitia,  did  not  gain  a  settlement  by  service  under  such  hiring. 

(a)  Januarj,  2lBt    Before  Lord  Denman,  0.  J.,  Littledale,  and  Williams,  Ja. 
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The  question  here  is  whether  it  makes  any  di£ference  that  the  panper  was  a 
yolnnteer  who  had  not  taken  the  oath  of  allegiance  under  stat.  44  G.  3,  c.  54, 
8.  20.  That  section  requires  that  every  person  who  shall  be  enrolled  in  any 
volunteer  corps  after  the  passing  of  this  act  shall  take  the  oath  of  allegiance 
to  his  Majesty  :  and  sect.  5  enacts  that  no  person  shall  be  deemed  an  effective 
member  of  any  such  corps,  "  unless"  ^among  other  things)  ^^  such  *per-  |^afq 
son  shall  be  returned  or  certified  by  his  commanding  officer,  in  manner  ^ 
directed  by  this  act,  as  an  effective  member,  and  as  having  taken  the  oath  of 
allegiance ;"  and  the  mode  of  certifying  is  prescribed  by  schedules  A.  and  B. 
But  the  enactments  of  this  statute  are  of  a  directory  nature.  There  is  a  well- 
known  distinction  between  statutes  imposing  a  penalty  or  declaring  the  office 
void  if  the  oath  be  omitted,  as  stat.  25  Car.  2,  c.  2,  and  others  cited  in  Com. 
Dig.  Allegiance  (B.  4,)  Officer  (R.  7,)  on  the  one  hand,  and,  on  the  other,  those 
which  merely  require  the  oath  to  be  taken,  ajs  the  statute  25  O.  3,  c.  84,  and 
others  for  regulating  elections  to  parliament,  under  which  it  has  been  held  by 
committees  that  the  omission  to  swear  the  persons  who  acted  as  poll-clerks  did 
not  render  the  election  void;  (see  the  Colchester  case,  1  Peckw.  506,  507 :)  yet 
that  is  an  oath  concerning  the  execution  of  the  very  duty  to  be  performed  by 
the  clerk,  whereas  the  oath  of  allegiance,  43  O.  3,  c.  96,  s.  58,  does  not  imme- 
diately regard  the  duty  of  the  volunteer  as  such,  and  it  is  one  which  all  subjects 
alike  were,  by  the  common  law,  bound  to  take;  Com.  Di^.  Allegiance  (B.  1.) 
Lord  Mansfield,  in  B,ez  v,  Lozdale,  1  Burr.  447,  distinguishes  between  "cir- 
cumstances which  are  of  the  essence  of  a  thing  required  to  be  done  by  an  act  of 
parliament,  and  clauses  merely  directory;"  and  Bayley,  J.,  in  Rex  v.  Corfe 
Mullen,  1  B.  &  Ad.  218,  says  of  swearing  in  an  officer,  that  it  "may  be  ren- 
dered necessary  either  to  enable  the  party  to  serve  the  office,  or  to  impose  a 
greater  sanction  on  his  discharge  of  it."  Here  the  oath  is  of  the  latter  kind 
and  not  of  the  essence  of  the  volunteer's  duty  as  prescribed  by  the  act  of  parlia- 
ment. 

*Gurdon,  contri,  here  intimated  that  he  should  not  insist  upon  the  p^^ 
oath  as  necessary  to  make  the  party  an  effective  member  of  a  volunteer  ^ 
corps.  [He  was  then  called  upon  by  the  Court  to  state  the  grounds  on  which 
he  contested  the  order  of  sessions.]  The  question  is,  whether  a  volunteer  under 
stat.  44  G.  3,  c.  54,  was  placed  in  a  situation  analogous  to  that  of  a  militiaman, 
and  was,  eonsequently,  incapable  of  contracting  absolutely  for  a  year's  service. 
A  militiaman  neglecting  to  appear  when  called  out  for  training  is  liable  to  pan- 
ishment  as  a  deserter,  and  may  be  arrested  and  compelled  to  serve  ;(a)  volun- 
teers could  not  be  so  compelled,  unless  in  case  of  actual  invasion,  or  appearance 
of  an  enemy  in  force  on  the  coast  (s.  22);  and  in  this  respect  all  the  King's 
subjects  able  to  serve  would,  at  such  a  time,  be  in  the  same  situation,  for  ibe 
posse  comitatus  might  be  called  out,  which  every  subject,  of  the  requisite  ability, 
would  be  bound  to  join.  Dalton's  Sheriff,  c.  95,  tit.  Posse  Comiutus,  p.  335, 
ed.  1700 ;  Hawk.  P.  C.  book  1,  c.  22,  s.  2 ;  4  Bla.  Com.  122.  The  general  art 
for  the  defence  of  the  realm,  43  O.  3,  c.  96,  s.  1,  recognises  the  King's  <<  ancient 
and  undoubted  prerogative,  of  requiring  the  military  service  of  all  his  liege  snb- 
jeots  in  case  of  an  invasion  of  the  realm  by  a  foreign  enemy ;"  and  this  and  the 
subsequent  clauses  make  provision  for  enforcing  that  power  as  to  all  the  men  in 
the  realm  between  certain  ages,  not  having  the  exemptions  there  pointed  oat; 
any  of  whom,  being  enrolled  under  the  act,  would  have  been  compellable  to 
serve  as  well  as  the  volunteers,  in  case  of  invasion,  and  liable  as  deserters,  by 
B.  50,  if  they  absented  themselves.  Except  in  case  of  invasion,  a  ^volun-  m^h 
teer,  hiring  himself  as  a  servant,  might  command  his  own  time,  incurring  *- 
only  a  liability  to  be  discharged  from  the  corps,  or  perhaps  to  a  fine,  if  &e  regu- 
lations of  the  corps  imposed  it.     The  militia  acts  contain  clauses  declaring  that 

(a)  See  3  Bum's  Justice,  26th  (Chitty's)  ed.,  tiUe  Militaiy  Laws,  III.,  (12),  p.  828. 
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serrioe  in  tbe  miliiia  shall  not  be  deemed  an  absence  from  the  semoe  of  a  mas- 
ter ;(a)  no  similar  provision  is  made  by  the  stat.  44  G.  3,  c.  54,  as  to  volunteers : 
ifi  therefore,  their  condition  was  in  other  r^pects  analogous  to  that  of  militia- 
men, the  legislature  left  them  under  a  great^comparative  disadvanta^. 

Austin,  oontrsl.  In  answer  to  the  argument  on  the  other  side,  it  it  sufficient 
if  it  can  be  shewn  that  a  volunteer  was  in  any  respect  less  sui  juris,  as  to  his 
time  and  services,  than  the  rest  of  his  Majesty's  subjects  were  under  the  general 
act  43  G.  3,  c.  96.  Now  the  persons  embodied  under  the  act  of  43  G.  3,  are 
rendered  liable  to  be  treated  as  deserters  (by  sect.  50),  in  the  event  of  their 
failing  to  appear  and  march  in  pursuance  of  such  order  (in  case  of  actual  inva- 
sion), or  upon  the  making  of  such  signals  of  alarm,  as  are  there  described,  and 
they  are  made  amenable  to  the  laws  against  mutiny  and  desertion  from  the  time 
of  their  beine  drawn  out  upon  such  order  or  signal,  till  they  shall  be  disembo- 
died by  the  ling's  order.  The  volunteers  are  placed  under  similar  liabilities 
from  the  time  of  the  summons  or  alarm  given,  till  the  enemy  shall  be  defeated 
and  expelled,  and  all  rebellion  or  insurrection  then  existing  within  Great  Britain 
Buppr^aed  ^44  G.  3,  c.  54,  s.  22);  and,  further,  they  are  (by  s.  23)  subjected 
to  Uie  mutiny  law,  and  to  military  discipline,  whenever  they  shall,  with  the 
*fL^1  ^^PP^^^o^  0^  ^^  Majesty,  voluntarily  assemble  or  inarch  to  do  military 
-■  duty,  not  only  on  appearance  of  invasion,  but  upon  other  occasions  there 
mentioned.  [Williams,  J.  By  sect.  29,  a  volunteer  not  conducting  himself 
in  an  orderly  manner,  or  not  obeyinff  the  commands  of  his  commanding  officer, 
may  be  ordered  by  such  officer  into  ue  custody  of  any  person  or  persons  belong- 
ing to  the  corps  for  the  time  during  which  the  corps  shall  remain  under  arms.^&)] 
Sects.  30  and  31,  enable  a  volunteer  to  withdraw  from  the  corps  (except  wnen 
sumiQoned  upon  service  on  actual  invasion),  but  only  upon  giving  fourteen  days' 
notice,  and  performing  certain  other  conditions.(c)  That  shews  that  the  service 
was  compulsoiT,  and  the  volunteer  continually  under  control  until  those  requi- 
sites were  fnlfiUed.  This  case,  therefore,  comes  within  the  authority  of  Bex  v, 
Beaulien,  3  M.  &  S.  229.  [Lord  Denman,  0.  J.  Suppose  a  volunteer  never 
joined  at  all.]  He  would  still  be  subject  to  the  control  of  the  commanding 
officer,  till  he  gave  in  a  regular  resiffuation.  Our.  adv.  tmU, 

The  case  heme  mentioned  on  a  subsequent  day  (January  24th),  Austin  men- 
tioned, as  to  the  liability  of  militiamen,  when  callea  out  for  training,  the  statute 
ikAfiAi  *^  ^'  ^9  ^'  ^^f  B*  ^)  <^^;  ^B  ^  volunteers,  he  referred  to  43  G.  3,  c. 
^^J  120,  s.  1. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The  ques- 
tion in  this  case  ultimately  was,  whether  a  volunteer,  as  such,  necessarily  in- 
curred more  duties  than  the  other  subjects  of  the  realm,  so  as  to  be  prevented 
from  obtaining  a  settlement  under  the  circumstances  here  stated.  Upon  this 
subject  we  have  been  referred  to  the  volunteer  act  of  44  G.  3,  c.  54,  the  militia 
act  of  42  G.  3,  c.  90,  and  the  act  for  the  defence  of  the  realm,  43  G.  3,  o.  96 ; 
and  we  think  that  the  volunteer  acts  put  the  soldier,  when  the  corps  was  under 
arms,  on  the  same  footing  as  the  militiaman  at  the  time  of  training.  He  was 
liable  to  fines  and  to  imprisonment,  and  in  other  respects  subject  to  restriction. 
It  appears  to  us,  therefore,  that  the  pauper  in  this  case  had  put  it  out  of  his 
power  to  contract  for  giving  a  whole  year's  service  to  his  master;  and,  oonse- 

U)  8e«  62  0.  3,  c.  38,  8.  65  ;  and  Rex  v,  Elmlej  Castle,  3  B.  ft  Ad.  826. 

\b)  The  correspondiDg  enactment  in  43  G.  3,  c.  96,  is  s.  38,  which  imposes  a  fine  not 
exceeding  6«.,  to  be  inflicted  by  a  deputy  lientenant  or  justice  of  the  peace ;  and,  if  the 
fine  be  not  paid,  imprisonment  for  any  time  not  exceeding  a  week,  at  the  discretion  of 
sach  deputy  lieutenant  or  justice. 

(e)  Viz.  deliyering  up  anns,  accoutrements,  ftc,  supplied  him  at  the  public  expense,  and 
paying  all  subscriptions  and  arrears  of  subscriptions ;  and  also  all  fines  and  penalties  in- 
curred by  bim  under  any  of  the  rules  and  regulations  of  his  corps.  See  also,  as  to  fines, 
and  proceedings  in  case  of  non-payment,  the  same  act,  sects.  61  and  62. 
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laently,  iliat  the  oases  of  militiameii  wkioh  have  been  cited  are  appfioibk  here. 
order  will  therefore  be  oonfixmed.  Order  of  sessioiis  coiifirmed.(a) 


qaei 
The 


*The  KING  offainst  The  Inhabitante  of  ST.  MARTIN'S,  EXETER,  rt-cc 
Wednesday,  January  28.  ^^^ 

Pauper  was  apprenticed  to  J.  and  W.,  brothers  and  partners.  They  afterwards  dissolnd 
partnership,  and  W.  remoyed  to  a  distant  place.  J.  took  another  partner,  and  cob- 
tinned  in  ihe  same  business  and  shop,  in  the  parish  of  8t  M.,  where  panper  serredhim 
till  J.  died.  Panper  at  that  time  was  absent  from  the  parish,  on  J.'s  bnsiness ;  bit 
retnmed  immediately  afterwards,  attended  the  funeral,  and  seryed  in  the  sh<^  as  before. 
Very  soon  after  the  funeral  he  entered  into  an  engagement  with  J/s  snrviying  partner, 
and  neyer  afterwards  resided  with,  or  had  any  communication  with,  W.  The  case  did 
not  state  that  the  pauper  had  any  communication  with  W.  after  the  dissolution  of  part- 
nership between  him  and  J.,  or  tiiat  any  person  was  left  executor  to  J.,  or  adnuaisteted 
to  his  effects : 

Held,  that  the  pauper's  seryice  between  the  time  of  his  return  to  St  M.  and  that  of  his 
contract  with  the  suryiying  partner  was  not  a  seryice  under  the  indentures,  either  to  W. 
or  to  any  personal  representatiye  of  J. 

On  appeal  against  an  order  for  the  removal  of  John  SneU  and  his  wife  from 
the  parish  of  Puddington,  in  the  county  of  Devon,  to  the  parish  of  St.  Mardn, 
in  the  oity  of  Exeter,  the  sessions  connrmed  the  order^  subject  to  Hoe  opinion 
of  this  Court  on  the  following  case. 

By  indenture  of  the  28th  of  February,  1807,  the  pauner  John  SneD  ms 
bound  apprentice  for  seven  years  to  John  and  William  Mildrum,  who  were  bro- 
thers, and  carried  on  the  business  of  linen-drapers  in  partnership,  in  the  paridi 
of  St.  Martin.  He  resided  in  their  house  in  tnat  parish  in  service  under  this 
indenture,  for  about  fifteen  months ;  at  the  expiration  of  which  time  the  partner- 
ship was  dissolved.  William  Mildrum  upon  this  left  Exeter,  and  set  up  in 
business  for  himself  at  Totnes.  The  pauper  continued  to  serve  in  the  riiop  u 
usual,  and  to  reside  in  St.  Martin's  with  John  Mildrum,  who  soon  after  entered 
into  a  new  partnership  with  a  Mr.  Proctor.  Some  time  afterwards  John  Mild- 
drum  and  ]^x>ctor  took  a  house  at  Tiverton,  where  also  they  opened  a  linen-dn- 
per^s  shop.  John  Mildrum  went  to  reside  there  with  his  famUy,  but  continued 
to  carry  on  his  business  in  St.  Martin's  in  partnership  with  Proctor.  Tbe 
pauper's  usual  place  of  residence  and  emplovment  was  still  at  the^honse  r^A^ 
in  St.  Martin's  parish,  but  he  was  frequently  sent  over  to  assist  in  the  I- 
shop  at  Tiverton,  usually  for  the  marxet  days  (Tuesdays);  and  sometimes  re- 
mained at  Tiverton  one  night,  sometimes  two,  and  sometimes  several  in  suoees** 
sion.  On  the  whole  he  slept  more  than  forty  niffhts  in  the  parish  of  Tiverton. 
When  the  shop  at  Overton  had  been  opened  eignt  or  nine  months,  John  Mil- 
drum  was  taken  ill,  and  after  a  short  time,  was  removed  to  Exeter,  where  he 
died.  At  the  time  of  his  death  the  pauper  was  at  Tiverton,  having  mne  there 
a  few  days  before.  He  remained  there  till  the  Sunday  following,  and  then  re- 
turned to  Exeter,  where  he  attended  his  master's  funeral,  and  served  in  tbe 
shop  as  usual,  and  slept  on  the  premises.  Yery  shortly  affcer  the  funeral  he  en- 
tered into  an  engagement  with  Mr.  Proctor,  the  surviving  partner,  and  never 


refe 


a)  On  the  subject  of  a  yolunleer's  right  to  resign,  Sir  John  GampbeU,  amicof  caric, 

^erred  to  a  celebrated  opinion  given  by  Mr.  Erskine. 

The  opinion  was  written  before  the  passing  of  44  G.  3,  c  54,  and  was  in  &vonr  of  tht 
right.  A  contracy  opinion  was  given  (also  before  the  act  passed)  bj  the  then  Atlocaef- 
General,  Mr.  Perceval.  The  point  came  before  the  Ganrt  of  Kiag^s  Bench  in  Bex  «■ 
Dowlej,  4  Bast,  512,  and,  upon  the  constmction  of  the  statutes  then  in  force,  the  Court 
decided  for  the  right  The  act  44  G.  3,  c.  54,  was  passed  shortlj  afterwards.  See  the 
Speech  of  Mr.  Pit^  March  2d,  1804,  in  Hansard's  Parliamentaiy  Debates,  for  1803—4,  ^ 
683. 
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afterwardB  reffldai  wUh  or  had  aDYCommatucation  with  William  MQdrnm.  The 
question  for  Uie  Qpinion  of  this  Court  was,  whether  the  pauper  was  last  settled 
in  mverton  or  St  Martin's  ? 

John  Greenwood,  in  support  of  the  order  of  sessions.    The  pauper's  last  ser- 
vice under  his  indenture  was  in  St.  Martin's.     He  served  under  them  from  the 
time  of  his  hat  return  from  Tiverton,  at  least  till  his  new  engagement  with 
PxtDctor.    The  servioe  may  be  considered,  first,  as  performed  under  the  repre- 
aentatives  of  John  Mildrum ;  or,  secondly,  as  under  William  Mildrum.     As  to 
the  first  proposition,  the  ^master's  death  is  a  dissolution  of  the  contract  of  ap- 
prenticeship only  if  the  apprentice  wishes  to  take  advantaee  of  it  as  such,  and 
^.^-^  to  serre  no  longer  under  the  indentures;  Ghunbiers  Treatise  *on  Settle- 
-'  tlements,  page  128.    (See  the  2d  ed.  (by  J.  Greenwood),  and  cases 
there  referred  to.)    The  propositions  there  stated  on  the  subject  are  supported 
by  8  lonff  series  of  authonties  coming  down  to  a  very  recent  time.     (He  then 
went  fol^  into  these,  but  the  grounds  upon  which  the  judgment  of  tne  Court 
was  given  render  it  unnecessary  to  report  this  part  of  the  argument).     Secondlv, 
the  surviving  partner,  who  was  resident  in  Totnes,  had  done  nothing  that  could 
be  construed  as  a  cancelling  of  the  indentures,  nor  had  the  apprentice  in  any 
way  disclaimed  the  contract  with  him.     The  dissolution  of  partnership  was  a 
matter  to  which  the  apprentice  was  no  party;  and  if  both  masters  had  gone  to 
Totnes,  and  he  had  continued  in  the  shop  in  St.  Martin's,  serving  under  the 
foreman,  there  can  be  no  doubt  that  the  apprenticeship  would  stifi  have  sub- 
sisted, and  the  service  would  have  been  a  service  to  the  masters.   -  The  pauper, 
therefore,  continued  to  serve  William  in  the  establishment  at  Exeter,  ader  the 
death  of  John ;  and  there  is  no  need  to  insist  that  he  served  aay  other  person 
with  ]7illiam's  consent.    In  the  absence  of  an  express  agreement  to  put  an  end 
to  indentures  of  apprenticeship,  they  have  been  held  to  continue,  and  service  to 
be  done  under  them,  where  there  was  no  longer  any  control  by  the  original 
master ;  as  where  the  apprentice  agreed  to  purchase  the  residue  of  his  time,  and 
afterwards,  with  the  knowledge  and  at  the  recommendation  of  his  master,  went 
into  the  service  of  another  person ;  "Bex  v.  Chijpping  Warden,  8  T.  B.  108. 
Rex  V.  Christow^  11  East,  95,  supports  the  principle  of  ^at  case.    In  Rex  v. 
Hindringham,  6  T.  R.  557,  though  the  apprentice  had,  with  his  master's  oon- 
^rgi  sent,  gone  into  the  king's  service,  *the  indentures  were  held  not  to  be 
-'  put  an  end  to ;  and  the  same  was  decided  in  Rex  v.  Bow,  4  M.  &  S.  883, 
where  tiie  apprentice  being  told  by  his  master  that  he  might  shift  for  himself,  or 
retom  if  he  could  not  provide  for  himself,  had  become  bound  to  another  person; 
though  Lord  £llenboro«gh  observed  there,  that  the  faots  might  be  an  answer  to 
any  action  by  the  master  on  the  indenture.   In  Rex  v.  Foulness,  6  M.  &  S.  851, 
a  msriiier's  apprentice  was  held  to  be  stiU  serving  under  his  indentures,  though 
the  master  had  absconded  while  they  were  on  a  voyage,  and  the  apprentice  re- 
turned to  the  master's  parish  and  went  to  the  poorhouse.     In  the  present  case, 
tfaerdbre,  there  was  aa  af^mBtieeship  in  law,  and  an  inhabitaney  in  faet,  in  St. 
Martia's  till  the  panper  hired  himself  to  Prootor.     Whether  or  not  he  was  sui 
jaris  for  the  purpose  of  doing  so,  it  is  unnecessary  to  inquire.   If  it  is  contended 
that,  upon  the  death  of  one  master,  it  is  unreasonable  to  assume  that  the  ap- 
preptioeship  still  continues,  because  the  apprentice  perhaps  loses  the  advantages 
which  he  contemplated  by  a  binding  to  two,  that  argument  wi]l  apply  as  strongly 
to  the  dissolution  of  partnership,  and  removal  of  one  of  ^e  masters  to  Exeter  : 
and  if  the  apprenticeship  was  determined  at  that  time,  the  last  service  under  the 
indentures  was  in  St.  Martin's. 

Oromder,  contri.  The  cases  as  to  service  with  executors  and  administrators 
are  not  apj^eable  here,  because  it  does  not  appear  by  the  case  that  there  was 
any  executor  or  administrator  of  John  Mildrum,  or  that  he  left  any  representa- 
tive or  other  person  who  could  exercise  control  over  the  apprentice,  exoept  Wil- 
Mggi  liam  Mildrum.  Even  if  there  had  been  an  executor,  it  is  *oleiff  from 
-'  Bex  9.  Eakriag,  Burr.  S.  C.  S20,  that,  where  nothing  passes  between 
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the  ezecntor  and  apprentioe  to  shew  an  intention  to  oontinae  the  contract  of  w^ 
prenticeship,  it  terminates  on  the  master's  death.  The(]^ue8tion  here  is,  whether 
there  was  a  servinff  under  the  indentures  in  St.  Martm's,  after  the  death  of 
John  Mildrom  ?  For  that  purpose  there  must  have  been  some  one  to  act  is 
master  to  the  apprentice.  During  John  Mildrum's  life  the  apprentice  was  under 
his  control;  upon  his  death  there  appears  to  have  been  no  person  to  exercise 
the  control  any  longer.  It  is  not  shewn  that  William  even  knew  what  had 
become  of  the  apprentice.  The  service  under  Proctor  could  not  avail  unleas 
there  had  been  an  express  consent  of  some  person,  as  master,  to  that  partieolir 
service ;  Rex  v.  Whitchurch,  1  B.  &  C.  674. 

Lord  Denbcan,  C.  J.  The  cases  as  to  service  after  the  death  of  the  master 
are  not  in  point.  It  is  clear,  that  to  give  the  apprentice  a  settlement  by  serrioe 
under  a  new  master,  it  should  appear  that  the  party  to  whom  he  had  been  boond 
had  consented  to  that  service.  There  is  nothing  to  shew  that  in  the  present 
case,  and  this  Court  cannot  infer  it. 

LiTTLEDALE,  J.  It  is  uot  uecessary  in  this  case  to  consider  the  eflect  of  the 
master's  death  with  reference  to  a  service  under  the  executor.  An  execatar 
certainly  stands,  in  some  degree,  in  the  place  of  the  master.  But  here  the  ap- 
prentice was  bound  oriffinallv  to  John  and  William  Mildrum,  and  on  the  death 
of  John  he  continued  bound  to  William :  or,  if  the  contract  of  apprenticeship 
was  dissolved  by  the  death  of  John,  then  the  only  person  who,  as  appears  p^^ 
by  the  case,  could  have  *had  any  power  of  int^ering  with  the  appren-  I- 
tice,  as  representative  of  John,  was  William,  and  he  did  not  do  so :  then  the 
case  stands  as  if  the  binding  had  originally  been  to  him,  and  he  had  given  no 
assent  to  the  apprentice's  engagement  with  Proctor. 

Williams,  and  Coleridge,  Js.,  concurred. 

Order  of  sessions  quashed. 


Sir  RICHARD  CARR  GLYN,  Baronet,  and  Others  agatrut  HUTCHINSON. 
Wednesday,  January  28. 

A  proceeding  in  a  canse  (e.  g.  sning  oat  a  habeas  corpus  to  bring  ap  the  cause  from  in 
inferior  court)  is  not  irregufar  because  such  proceeding  was  taken  bj  an  nncertificated 
attorney. 

In  support  of  a  motion  to  set  aside  a  judge's  order  for  a  procedendo  after  a  habeas  corpoi 
remoYing  from  an  inferior  court  into  E.  B.,  it  was  sworn  that  the  Judge  made  the  oftkr 
in  consequence  of  its  being  proved  before  him,  by  the  affidavit  of  J.  N.,  that  the  habeu 
was  issued  by  an  uncertificated  attorney :  Held,  that  this  statement  of  the  groond  of 
the  order  was  sufficient  for  the  Court  to  act  upon,  without  production  of  the  affidATit 
of  J.  N.,  there  being  no  statement  on  the  other  side  that  any  different  ground  lud 
existed. 

The  habeas  corpus  was  sued  out  in  the  cause  in  the  inferior  court,  by  the  defendant  ia 
that  court.  The  application  to  set  aside  the  order,  and  the  procedendo,  was  made  bf 
parties  who  were  bail  for  the  defendant  in  a  cause  in  E.  B.  (and  not  in  the  suit  belov;, 
for  the  purpose  of  bringing  up  the  defendant  to  be  rendered  m  the  cause  in  E.  B.  Upo: 
their  motion  (though  it  was  objected  that  they  were  not  proper  parties  to  apply), 

The  Gourt  set  aside  the  Judge's  order,  and  directed  that  the  habeas  corpus  should  5ti»l 
rerired,  reserving  it,  however,  for  consideration  how  the  defendant  should  be  dealt  wiA 
as  to  future  custody  on  his  being  brought  up. 

Held  no  objection  to  the  making  of  the  last-mentioned  rule,  that,  since  the  procedea42c> 
issued,  a  writ  of  inquiry  had  been  executed  in  the  cause  in  the  inferior  court,  and  it 
did  not  appear  that  finaJ  judgment  had  yet  been  signed. 

The  defendant  being  arrested  for  debt,  at  the  suit  of  the  plaintifis,  in  October 
last,  (the  precise  date  did  not  appear,)  on  a  capias  out  of  this  Court,  directed  to 
the  sherifif  of  Surrey,  gave  a  bail-bond,  and  afterwards  (October  20th),  justified 
special  bail.  The  plaintiffs  obtained  final  judgment,  and  issued  ezecation  agsioFt 
the  defendant's  goods,  but  there  were  no  effects.   On  the  6th  of  the  same  month, 
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the  defendant  was  arrested  for  debt  at  the  suit  of  Biobard  Taylor^  on  a  writ 
^6611  ^^^  ^  ^^^  Palace  Court,  and,  upon  snoh  arrest,  gave  bail  in  the  action 
■*  there.  The  defendant,  for  the  purpose  of  removing  the  *last.mentioned 
aetion  into  the  King's  Bench,  employed  one  Samuel  Collyer  to  sue  out  a  habeas 
corpus  from  this  Court,  which  writ  was  issued  about  the  11th  of  October,  and 
a  retmn  thereto  afterwards  made  of  the  action  at  Taylor's  suit.  A  summons 
▼as  then  obtained  on  Taylor's  part,  to  shew  why  the  cause  should  not  be  sent 
back  to  the  Palace  Court  by  procedendo,  and  the  parties  attended  (October  14th), 
before  Gnrney,  B.,  who,  upon  the  hearing,  ordered  a  procedendo  in  the  cause 
of  Tajlor  v,  Hutchinson.  In  the  affidavit  made  in  support  of  the  rule  after 
mentioDed,  this  order  was  stated  to  have  been  granted  by  the  learned  judge, 
^Md  consequenoe  of  its  being  proved  before  him  by  the  affidavit  of  one  James 
Nichols,  the  clerk  of  Mr.  Arden,"  (Taylor's  attorney,)  "that  the  said  Samuel 
Golljer  was  not  an  attorney  duly  certificated,  and,  therefore,  not  authorized  to 
iasne  a  writ  of  habeas  corpus."  The  cause  being  thus  remanded,  a  writ  of 
mooirj  of  damages  was  executed  in  the  Palace  Court  (October  31st),  but  final 
judgment  had  not  been  signed  when  the  after-mentioned  rule  nisi  was  obtained. 
The  defendant  surrender^  himself  (October  81st),  to  the  prison  of  the  Mar- 
shabea  in  discharge  of  his  bail  in  the  Palace  Court,  and  remained  there  when 
the  after-mentioned  rule  came  on  for  decision. 

The  defendant  had  also  been  arrested  (it  did  not  appear  when),  in  an  action 
in  the  Exchequer  at  the  suit  of  Thomas  Lawesby,  and  the  parties  who  had  Jus- 
tin aa  bail  in  the  cause  of  Olyn  and  Others  v,  Hutchinson,  in  the  King's 
Beuch,  were  also  bail  for  the  defendant  in  the  suit  in  the  Exchequer.     During 
«^1  the  last  term  (November  14th),  the  bail  sued  out  a  habeas  corpus  from 
■'  the  Court  of  Exchequer,  to  remove  the  cause,  in  the  *Palace  Court,  of 
Taylor  V.  Hutchinson,  and  the  body  of  the  defendant,  into  the  Exchequer,  that 
the  hail  might  render  him  in  their  own  discharge  in  the  action  there.     The 
judges  of  the  Palace  Court  returned,  in  consequence  of  the  cause  having  been 
remanded  by  procedendo,  that  they  had  not  the  cause,  but  only  the  body  of  the 
defendant,  and  they  ^rounded  this  return  upon  the  stat.  21  Jac.  1,  c.  23.(a) 
In  (he  same  term  (November  2lBt),  the  bail,  wishing  to  render  the  defendant 
iu  the  King's  Bench,  as  well  as  in  the  Exchequer,  obtained  a  rule  of  this  Court 
(on  au  affidavit  which  set  out  the  above  facts),  calling  upon  the  plaintiff's  in  this 
Conrt^  and  Taylor,  the  plaintiff  jn  the  Palace  Court,  to  shew  cause  why  the 
order  of  Gnmey,  B.,  should  not  be  rescinded,  and  the  procedendo  quashed;  and 
whj  the  habeas  corpus  already  issued,  or  another,  directed  to  the  judges  of  the 
Palace  Court,  to  remove  the  cause  in  that  court,  and  the  body  of  Uie  defendant, 
shoald  not  be  duly  made  out  and  returned  respectively,  or  why  the  bail  in  Glyn 
t.  Hntchinson,  should  not,  after  the  determination  of  the  defendant's  custody  in 
the  Palace  Court,  have  fourteen  days  to  surrender  him  in  this  action. 

Walsh,  on  behalf  of  the  plaintiff  in  the  Palace  Court,  now  shewed  cause,  upon 
the  following  grounds: — First,  the  order  now  in  question  was  made  in  a  cause 
in  the  Palace  Court,  of  Taylor  v,  Hutchinson.  This  is  a  motion  by  the  bail 
(not  the  defendant),  in  Glyn  9.  Hutchinson,  in  the  King's  Bench,  to  set  aside 
*6631  ^^^^  order.  The  iMiil  in  this  cause  are  not  the  proper  parties.^  It  may, 
*indeed,  be  questioned,  whether  bail  are  entitled  to  a  habeas  corpus  at 
all  in  Bueh  a  case.  It  is  said  in  1  Tidd's  Practice,  p.  404,  9th  edit.,  that  "this 
writ  only  lies  for  the  defendant"  (not  mentioning  bail)  "and  cannot  be  had 
hy  the  plaintiffs  to  remove  his  own  cause  from  an  inferior  court."  Then,  it  is 
stated  that  Gumey,  B.,  made  the  order  for  a  procedendo  in  consequence  of  its 
being  proved  by  an  affidavit  that  Collyer  was  not  a  certificated  attorney.  The 
^darit  ought  to  have  been  produced,  in  order  that  this  Court  might  see  that 
the  learned  judge  really  proceed  upon  the  ground  stated,  and  no  other.    And 

(a)  Se«  the  argument  and  decision  in  this  case,  under  thenameof  Lawes  v.  Hotchinson. 
5  Tynrh.  236.    S.  0.  1  Cro.  M.  k  R.  766. 
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it  is  not  clear,  upon  the  constnictiQii  of  stat.  25  G>.  3,  c.  80,  ss.  1, 7,  tliai  tlie 
deoiaion  was  not  oorreot  [Lord  Dsnman,  C.  J.  Is  there  any  anthoritj  for 
saying  that  a  elient  shall  lose  the  advantage  of  proceeding  taken  in  a  cause, 
because  the  attorney  haa  not  obtained  his  certificate  f  Littlbdale,  J.  I 
ruled  the  contrary  m  a  case  of  Hilleary  v.  HungatCy  3  Dowl.  P.  C  56,ligt 
term,  in  the  Bail  Court.]  But  further,  supposing  that  the  order  <^  Gnzney, 
B.,  cannot  be  sustuned,  this  application  comes  too  late.  The  order  ms  made 
on  the  14th  of  October,  this  rule  was  not  obtamed  till  the  2l8t  of  NoTember, 
and  in  the  meantime  an  important  proceeding  had  been  taken  in  the  Pikee 
Court.  And,  as  to  tlie  habeas  corpus,  it  is  enacted  b^  43  Eliz.  c.  5,  s.  2,  tkt 
no  habeas  corpus  for  removing  a  cause  is  to  be  received  by  the  judge  of  uj 
inferior  court,  unless  delivered  to  the  j:udge  or  offioer  of  such  court  befate  tlu 
parties  have  appeared  "and  one  of  the  said  jury  sworn  to  try  the  said  caoaa." 
[LiTTiJEDALE,  J.  That  has  nothing  to  do  with  the  habeas  corpus  already  p^ 
sued  out  here.]  If  the  defendant  were  brought  *here  by  habeas  corpus,  ^ 
the  inferior  court  would  lose  its  jurisdiction  over  the  cause  there,  and  the  plus- 
tiff  in  that  cause  would  be  subjected  to  great  hardship  by  losing  the  benefit  cf 
all  his  proceedings  hitherto  taken.  [Litoledaus,  J.  It  would  be  hard  on  the 
bail  in  this  court,  if  they  could  not  bring  up  the  defendant  to  render,  bat  moft 
be  fixed  with  the  debt.  After  he  has  been  rendered  here,  there  must  be  meus 
of  carrying  him  back  again  to  the  Palace  Court.]  At  all  events  the  procedendo 
cannot  be  quashed,  unless  this  Court  set  aside  the  order  of  Gnrney,  B.  Tk 
plaintiff  in  the  Palace  Court  does  not  object  to  so  much  of  the  rule  as  woi^ 
give  the  bail  fourteen  days  to  render,  after  the  determination  of  ^e  custodj  s 
the  Palaoe  Court. 

Manself  contnt.  The  plaintiff  in  the  Palace  Court  has  not  sh^wn  that  his  ni: 
was  commenced  before  the  suit  here.  The  statement  of  the  affidavit  in  sappoit 
af  this  rule,  that  Gumey,  B.,  made  his  order  in  consequence  ef  its  being  prond 
before  him,  by  affidavit,  that  Collyer  was  not  duly  certificated,  is  precise  esmA 
and  Hilleary  v,  Hungate,  3  DowL  P.  C.  56,  is  an  authority  against  the  oider 
BO  made.  The  stat.  21  Jac.  1,  c.  23,  s.  3,  enacts  that,  where  a  cause  has  bea 
removed  from  an  inferior  court  and  remanded  by  procedendo,  it  shall  notle 
removed  again  ''  before  judgment"  As  it  does  not  appear  thu^  judgment  naj 
not  now  have  been  signed,  the  bail  are  at  least  entitled  to  have  some  retom  froa 
the  Palace  Court.  iUid  this  Court,  by  its  jurisdiction  over  all  inferior  obO) 
may  call  upon  the  Palace  Court  to  send  up  the  defendant,  in  order  that  be  luj 
be  charged  with  the  action  here,  and  either  sent  back  to  the  gaol  of  the  PsIm^ 
Court  charged  in  this  ^action,  or  committed  to  such  other  custody  as  may  r^ 
be  thought  fitting.  [Littledaus,  J.  Even  if  the  procedendo  issued  ^ 
rightly,  there  must  be  some  means  of  bringing  up  the  defendant  to  be  chaif' 
in  this  suit.]  If  a  habeas  corpus  goes,  and  the  defendant  is  brousbt  np,  ^ 
bail  will  then  make  their  application  to  this  Court,  and  the  Court  willdetenBifis 
as  to  the  custody. 

Lord  Denman,  C.  J.  The  only  question  with  me  has  been,  whether  tbe 
affidavit  brought  tiie  ground  of  the  learned  Judge's  decision  sufficiently  be£re 
us  7  I  think  it  did.  If  there  was  any  other  ground,  it  might  have  been  sbeta 
by  the  party  opposing  the  rule.  And  the  ground  of  the  order  a{^)eais  toitf 
not  to  have  been  a  correct  one ;  a  client  cannot  be  deprived  of  the  advantigea 

Jroceedinffs  by  his  attorney's  want  of  certificate.    The  order  of  the  lew 
udge  will  therefore  be  set  aside,  and  the  habeas  corpus  issued  from  this  Gout 
will  revive. 
LiTTLEDALE,  WiLUAMS,  and  CoLEaiDQB,  Js.,  couourred. 

The  rule  was,  that  the  order  of  Gumey,  B.,  should  be  rescinded,  and  IM 
procedendo  quashed ;  that  the  habeas  corpus  issued  in  this  cause  efaw^ 
stand  revived,  and  that  the  defendant  should  be  brought  into  this  C«ff^ 
on  Friday  next,  under  the  said  writ  of  habeas  oorpu&.(a) 

(a)  The  writ  was  not  acted  upon,  nor  was  the  case  again  mentioned. 
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*JOHN  RBMOSr  md  HART  REMON,  his  Wife,  againgi  HATWARD. 

Thundajff  January  29. 

A  pAper  M  fottowfl : — ^  Kemorandmn,  L,  J.  K.,  oonsant  to  take  10«.  per  moath  from  W.  H. 
fiL,  in  disehoigo  of  •  ram  of  32t,  the  said  W.  H.  H.  intends  giring  him,  and  upon  the 
Mid  smn  being  paid,  he  engages  giving  a  receipt  in  foil  of  eJl  demands/'  signed  \ij  J. 
B.,  and  dated,  r^oires  a  stamp  under  stat  55  G.  3,  c.  184,  sched.  part  1,  Agreement, 
as  an  agreement  whereof  the  matter  Is  of  the  yalue  of  202. 

A  paper  as  fbUows : — ^  I  hold  of  M.  T.  3Y<.,  to  pot  into  a  savings  bankfor  her.''  signed  and 
dated,  ie  evidenoe  of  a  legal  debt  of  372.,  from  the  partj  signing  to  M.  T.,  the  mone7 
not  hmTuiff  been  pat  into  a  savings  bank,  bat  partly  to  the  nse  of  H.  T. ;  and  does  not 
shew  «  mere  trnst ;  and  M.  T.  maj  recover  in  debt,  though  parol  evidence  be  given  that 
the  pta^  signing  had  received  the  money  to  be  applied,  at  his  discretion,  to  the  use  of 
H.  T. 

A  question  arising  at  K!si  Prius,  from  the  obscurity  of  the  hand  writing,  what  the  words 
of  a  written  instrument  produced  in  evidence  really  were,  the  Lord  Chief  Jostioe  de« 
dded  it,  and  nftised  to  have  it  pat  to  the  jury. 

Dkbt  for  monejB  due  to  Mary  Remoa  before  her  marriage,  for  money  lent, 
monej  had  and  reoeiYed,  and  interest,  and  on  -an  aooonnt  stated.  Plea,  nil  debet. 
On  the  trial  before  Denman,  C.  J.,  at  the  London  sittings  after  Hilary  term, 
18B4,  tiM  plaintiff  proved  the  ognatore  by  the  defendant  of  a  paper  to  the  effect 
foUewing:— ^'  The  4th  of  April,  1827.  I  hold  of  Mary(a)  Tomer  87^.  to  put 
iato  a  savings  bank  for  her.''  It  farther  appeared  that  Mary  Remon  was  then 
nnmarriedy  and  named  Tomer,  and  that  the  money  had  been,  at  the  time  of 
eseeatiBg  the  instniment,  put  into  tl|e  defendant's  hands  for  her  by  her  grand- 
mother, MxB.  Tomer,  sinoe  deceased.  The  defendant's  counsel  objected  that 
the  paper  shewed  tha^  the  defendant  held  as  trustee ;  and  a  witness  proved  that 
^6671  ^^'  '^^'""^^^9  ^^  ^^®  ^^  ^^  ^^®  transaction,  gave  it  to  the  defendant 
-*  to  be  applied,  after  her  death,  and  Mary  Tamers  coming  of  age,  to  "^the 
uae  of  Mai^  ifumer  at  the  diseretion  of  the  defendant.  On  the  part  of  the 
defeadant)  it  was  farther  proved  that  the  defendant  had  paid  to  the  plaintiff, 
John  Bemon,  various  sums,  amoonting  to  5J.,  before  February,  1833,  and  10s. 
per  month  from  that  time  to  the  commencement  of  the  action ;  and  a  paper  was 
offered  in  evidence^  sianed  by  the  plaintiff  John  Remon,  to  the  following  efieot : 
— '<  Memorandum.  I,  John  Remon,  husband  to  Maiy  Remon,  late  Mary 
Tamer,  consent  to  take  lOs^per  month  from  W.  H.  Hayward,  in  discharge  of 
a  sum  of  32/.,  the  said  W.  H!.  Hayward  intends  givins  him ;  and  upon  the  said 
snm  being  paid,  he  en^ges  giving  a  recept  in  full  of  all  demands.  The  15th 
of  February,  1833."  This  paper  not  being  stamped,  its  admissibility  was  dis- 
pnted.  The  Lord  Chief  Justice  held  it  inadmissiMe ;  and  directed  a  verdict  for 
the  plaintiff,  riving  leave  to  move  to  enter  a  verdict  for  the  defendant.  Payne 
obtained  a  rule  accordingly  in  Easter  term  last. 

IHtnbarf  now  shewed  cause.  The  terms  of  the  memorandum  given  in  April, 
1827,  are  inconsistent  with  a  trust.  The  agreement  being  signed  by  the  plain- 
tiff, and  being  an  agreement  where  the  matter  is  of  the  value  of  20/.,  requires 
a  stamp  under  stat.  55  O.  3,  c.  184,  Sched.  Part  1,  Agreement;  and  it  is  not 
neceeaary  that  it  should  contain  the  actual  contract,  if  it  be  evidence  of  it; 
Raafesbottom  v.  Tunbridge,  2  M.  &  S.  434;  Ramsbottom  v.  Mortley,  2  M.  & 
S.  445. 

F\Myn£j  eontrft.  This  is  clearly  a  trust,  on  the  pluntiffi'  evidence,  for  the 
money  was  depoeited,  according  to  the  instrument  of  the  4th  of  April,  1827,  to 

(a)  At  the  trial,  the  defendant's  counsel  suggested  that  the  word  in  the  instrument  was 
ICrs-y  not "  iiy.|"  and  proposed  to  prore  that  the  female  plaintiff  was  unmarried  at  the 
date  of  the  instrument,  and  that  Mrs.  Turner  was  another  person,  hut  his  lordship  was 
of  opinion  that  the  word  was  "  Ify.,"  and  refhsed  to  allow  it  to  be  put  to  the  jury  what 
tbe  ^rord  really  was. 
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be  applied  ^by  the  defendant  in  a  partioolar  way;  and,  i 
parol  evidenoei  it  was  a  trust  under  which  the  defendant  had  i 
tion.  A  trust  is  a  "deposit;  something  committed  to  char^  of  wbidiaa 
account  must  be  giyen :"  Johnson's  Dictionary, — Trust.  If  this  be  a  tnsti  the 
action  is  not  supportable;  Allen  v.  Imlett,-HIolVs  N.  P.  C.  641.  The oontmo- 
ous  payments  of  instalments  fortify  this  constructioni  eyen  if  the  memonndoB 
of  the  15th  of  February,  1833,  be  inadmissible.  But  that  instrument  reqoind 
no  stamp.  The  real  question  in  such  a  case  is  the  leading  character  of  the  in- 
strument. This  is  an  agreement  to  take  10<.  per  month,  though  the  som  of 
82Z.  is  incidentally  refemd  to.  In  Latham  t;.  Kutley,  R.  &  M.  13,  an  igiee- 
ment  in  these  words  was  admitted  in  eyidenoe  without  a  stamp : — "  Beoeivoi  of 
Latham  and  Go.  a  paper  parcel,  directed  to  Messrs.  Hoare,  Bamett,  and  Co., 
62,  Lombard  Street,  yalue  260Z.,  which  we  agree  to  deliyer  to  them  to-monov; 
fire  and  robbery  excepted,''  &c.  That  point  was  decided  on  the  authority  of  a 
similar  ruling  in  Ghadwick  v.  Sills,  B.  k  M.  15.  An  agreement  to  coofea 
judgment  for  30/.,  to  secure  5Z.  and  costs,  requi^s  no  stamp :  Ames  v.  Hill,  2 
B.&.P.J50. 

•  Lord  Denman,  G.  J.  The  only  point  as  to  which  I  felt  any  doubt  wu  the 
admissibility  of  the  memorandum  of  the  15th  of  February,  1833 ;  but  I  am  of 
opinion  that  it  was  clearly  not  admissible.  Then,  as  to  the  character  in  which 
the  defendant  held  the  money,  eyidence  was  certainly  giyen  that  the  money  w» 
originally  placed  in  the  defendant's  hands,  to  be  applied  to  the  benefit  of  Min 
Turner,  in  such  manner  as  he  might  choose.  This,  ^howeyer,  is  inoon-  ^^ 
sistent  with  his  own  memorandum  of  the  4th  of  April,  1827,  in  which  ^ 
he  says  that  he  holds  the  money  of  Mary  Turner  to  be  put  into  the  samff 
bank.  Now,  it  was  not  put  in ;  and  he,  in  fiiot,  produced  eyidenoe  that  he  had 
paid  a  part  of  it  to  the  plaintifiis.  He  must  therefore  be  considered  as  their 
debtor  for  what  he  has  not  paid. 

LiTTLEDALE,  J.  After  signing  the  first  memorandum,  the  defendant  otDpot 
say  that  he  held  as  trustee.  It  is  not  at  all  like  a  case  of  a  trust  of  which 
equity  alone  will  take  cognisance :  he  undertakes  to  put  the  money,  which  be 
receiyes  for  the  party,  into  the  bank.  As  to  the  agreement,  it  was  clearly  Dot 
admissible  without  a  stamp. 

Williams,  J.  I  am  of  the  same  opinion.  There  was  good  ground  for  the 
jury  to  consider  the  defendant  as  a  debtor. 

GoLEBiDGE,  J.,  concurred.  Rule  di8charged.(a) 


*FOX,  qui  tam,  &c.  against  KEtlLINO,  Gent.,  One,  &c.,  and  An-  rt^ 
other.     Thundnyj  January  29.  ^ 

In  an  action  of  debt  to  recoyer  penalties  for  usury,  the  day  of  the  nsnrioua  contract  dss: 
be  stated  in  the»declaration,  and  proTed  as  laid;  and  the  plaintiff  must  be  nonsait«ii^ 
he  fail  to  give  evidence  of  the  day,  although  he  prove  that  the  contract  was  n^ 
within  such  a  time,  and  upon  such  terms,  that  it  must  have  been  usurious. 

Debt  for  penalties  under  12  Ann.  stat.  2,  c.  16.  The  first  count  of  the 
deckration  stated  that,  before  the  making  of  the  next-mentioned  agreemesti 
yia.,  on  the  5th  of  February,  1830,  at,  &c.,  William  Newton  drew  ms  bill  of 
exchange  bearing  that  date,  upon  Joyce  and  Son,  for  40/.,  payable  two  moettu 
after  date  to  Newton's  order,  which  bill  was  accepted  by  Joyce  and  6od,  n>- 
dorsed  by  Newton,  and  deliyered  to  the  defendants.  That,  after  the  bill  becaoe 
due,  yiz.  on  the  12th  of  April,  1830,  it  was  corruptly  and  against  the  form  of 
the  statute  agreed  by  and  between  Newton  and  the  defendants,  then  holders  cf 
the  biU,  that  5/.  only  of  the  sum  specified  in  the  bill  should  be  paid,  and  tU 

(a)  See  Roper  v,  Holland,  in  Baster  tenn  (April  27),  poet. 
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the  bill,  BO  fur  as  ragazded  85/.|  the  reridue  of  the  sum  therein  speoifiedi  should 
be  lenewed;  and  that  the  defendants  should  take  in  renewal  thereof|  as  to  the 
35^,  another  bill  for  35/.,  bearing  date  the  8th  of  April,  1830,  to  be  drawn  by 
Newton  upon,  and  accepted  by,  «Joyoe  and  Son,  payable  two  months  after  date 
to  Newton's  order,  and  to  be  ind(»9ed  and  deHvered  by  him  to  the  defend- 
ants; and  that  the  defendants  should  take  the  said  5Z.  in  part  of  the  said  40Z. ; 
and  shoold  take  the  said  last-mentioned  bill  of  exchange  in  renewal  of  the 
said  first-mentioned  bill  as  to  the  said  sum  of  35Z.;  and  should  forbear 
and  give  day  of  payment  of  the  said  sum  of  35/.  in  this  count  first  men- 
tioned, from  thence  until  the  said  bill  for  35Z.  should  become  due.  And  that,  for 
^»21  forbearing  *and  givinff  day  of  payment  of  the  35/.  so  to  be  forborne,  &c., 

-'  from  the  time  when  the  first-mentioned  bill  became  due  till  the  bUl  for 
351  ahoold  become  due,  the  defendants  should  take,  accept,  and  receiye  from 
Newton  a  certain  sum,  viz.  2/.  Is.  6c/.  The  count  then  alleged  that,  in  pursu- 
ance of  the  said  agreement,  the  defendants  did  then  and  there,  yiz.  on  the  said 
12th  of  April,  1830,  take,  accept,  and  receive  of  and  from  Newton  the  said  2/1 
If.  6(/.  for  the  forbearing,  &c.,  from  the  time  of  making  the  said  agreement  until 
the  time  when  the  bill  for  35/.  should  become  due ;  and  that,  as  a  security  for 
the  35/.,  and  in  renewal  of  the  first-mentioned  bill  as  to  that  sum,  Newton  did 
then  and  there,  vis.  on  the  said  12th  of  April,  1830,  in  further  pursuance,  &c., 
make  and  draw  his  certain  other  bill  of  exchange  in  writing,  bearing  date  the 
said  8th  of  April,  1830,  being  the  day  when  the  first-mentioned  bill  became 
dQe,'&c.  The  count  then  went  on  to  describe  the  bill  in  other  respects,  and  stated 
that  it  was  then  and  there  accepted  by  Joyce  and  Son,  and  indorsed  and  deli- 
Tered  by  Newton  to  the  defendants;  and  that  the  defendants  then  and  there 
took  and  receiYed  the  same  as  security,  &c.,  and  in  renewal,  &c.  And  that  the 
defendants,  in  further  pursuance,  &c.,  did  forbear  and  give  day  of  payment  of 
the  said  35/.  so  to  be  forborne,  &c.,  from  the  time  when  the  first-mentioned  bill 
became  due,  until  the  said  bill  for  35/.  became  due,  the  said  first-mentioned  bill 
not  being  paid  or  satisfied  except  as  to  the  said  5/.  Averment,  that  the  21.  Is. 
^.  so  taken,  Slc.,  exceeded  the  rate  of  5/.  for  100/.  for  a  year,  contrary  to  the 
form  of  the  statute,  &o. :  whereby,  &c.  The  seventh  count  contained  a  similar 
statement  of  the  usurious  renewal  of  a  bill  of  50/. ;  the  usurious  bargain,  and 
«gy2i  ^®  taking  of  the  sum  in  consideration  *of  forbearance,  beiuff  laid  (with 

-'  a  videlicet)  on  the  12th  of  June,  1830,  on  which  day  also  tne  new  bill 
wag  in  like  manner  alleged  to  have  been  drawn,  bearing  date  the  4th  of  June, 
1830.  The  statements  as  to  the  contract  of  forbearance,  and  the  forbearance 
actually  granted,  were  the  same  as  in  the  first  count.  The  twentieth  count 
stated,  that  Joyce  and  Son  before  the  making  of  the  next-mentioned  agreement, 
via.  on  the  20tli  of  July,  1830,  drew  a  bill  of  that  date  upon  the  plaintiff,  pay- 
able to  Joyce  and  Son  two  months  after  date,  for  30/.,  which  bill  the  plaintiff 
accepted,  and  Joyce  and  Son  indorsed  and  delivered  to  Newton;  and  that  after- 
wards, vix.  on  the  23d  of  July,  1830,  it  was  corruptly,  and  against  the  form, 
&c.,  agreed  by  and  between  the  defendants  and  Newton,  that  the  defendants 
should  lend  and  advance  to  Newton,  upon  the  discount  of  such  bill,  28/.  5s., 
and  should  forbear  and  give  day  for  payment  of  that  sum  to  Newton  from  the 
lending  and  advancing  of  the  same  until  the  bill  should  be  due,  and  that  for 
the  forbearing,  &c.,  the  defendants  should  take,  accept,  and  receive  1/.  15<., 
and  that  for  securing  the  payment  of  the  said  28/.  5s.  so  to  be  lent,  &g.,  and  of 
the  said  1/.  lbs.  so  to  be  taken,  &c.,  Newton  should  indorse  and  deliver  to  the 
defendants  the  last-mentioned  bill.  And  the  count  averred  that  in  pursuance 
of  the  said  agreement,  the  defendants  did  afterwards,  viz.  on  the  23d  of  July, 
1830,  advance  and  lend,  &c.,  and  did  forbear,  &c. ;  and  that,  for  securing  the 
payment  of  the  said  28/.  5<.  and  1/.  15s.,  Newton,  in  further  pursuance,  &c., 
did,  on  the  said  23d  of  July,  1830,  indorse  and  deliver  to  the  defendants  the 
hifit-mentioned  bill,  which  the  defendants  then  and  there  took  from  him  accord- 
ing to  the  said  corrupt  agreement,  and  upon  the  terms  thereof;  and  the  defen- 
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dantfl  afterwards,  viz.  ^on  the  6th  of  Becember,  1880,  tobk  and  woA^ti  ^^^ 
from  Newton  the  said  IZ.  15s.  for  such  last-mentioned  forbearance  in  par-  *- 
snance  of  the  said  last-mentioned  agreement,  which  sud  sum,  &o.  (aTement 
that  1^  lbs.  exceeded  the  rate  of  5  per  cent.)  contrary  to  the  form,  ftB.,irhenby, 
&c.  The  twenty-second  count  was  for  receiving  from  Newton,  viz.  on  the  6th 
of  December,  1880,  upon  a  certain  other  corrupt  contnu^  made  July  23d, 
1830,  IZ.  15s.  by  way  of  corrupt  bargain  for  the  defendants'  forbenrine  a&d 
giving  day,  &c.  to  Newton,  of  28Z.  iSs.  from  the  24th  of  July  to  the  Sth  of 
December,  1830,  the  said  28Z.  15s.  beins,  on  the  said  24th  of  July  and  nodi 
and  upon  the  said  6th  of  December,  due  &om  Newton  to  the  defendimts.  Aver- 
ment, that  II,  15s.  exceeded  the  rate  of  5  per  cent.  The  twenty-fifth  coont  vv 
upon  the  usurious  renewal  of  a  bill  for  80Z.  at  two  months,  drawn  by  Joyce  ind 
Son  upon  the  plaintiff,  dated  July  20th,  1830,  indorsed  to  Newton,  and  by  him 
to  the  defendants ;  and  it  did  not  materially  differ  from  the  first  and  seveBtli 
counts.     Plea,  the  general  issue. 

On  the  trial  before  Denman,  C.  J.,  at  the  sittings  in  London  after  HichsehBU 
term,  1833,  evidence  was  given  in  support  of  the  above  counts,  but  the  witnesses 
were  unable  to  state  in  any  itistance  the  day  on  which  the  usurious  contract  took 
place.  It  appeared,  however,  that  the  renewals  took  place  after  the  reneved 
Dills  became  due.  For  the  defendants  it  was  contended  that,  to  support  this 
action,  the  precise  day  of  the  usurious  contract  ought  to  have  been  proved;  ssd 
Carlisle  v.  Trears,  2  Cowp.  671,  was  cited.  The  Lord  Chief  Justice  reserved 
the  point,  and  the  plaintiff  had  a  verdict  on  the  above-mentioned  counts,  h 
Hilary  term,  1834,  Hutchinson  obtained  a  rule  nisi  for  entering  a  nonsuit 

*Barstow,  now  shewed  cause.  The  precise  day  of  the  usurious  contract  i^i 
need  not  be  shewn.  It  is  sufficient  if  the  plaintiff  shews  a  combination  *- 
of  &cts,  from  which  an  irresistible  conclusion  results,  that  usurious  interest  hii 
been  agreed  for  and  taken.  Then,,  if  two  points  of  time  are  given,  and  it  is 
clear  that,  if  the  forbearance  was  agreed  for  at  any  time  between  those  two,  the 
offence  of  usury  has  been  committed,  the  plaintiff  establishes  his  case  if  he  shet! 
that  the  contract  of  forbearance  was  to  toke  effect  from  some  such  intermediite 
time,  although  he  may  not  be  able  to  fix  the  precise  day.  Here,  that  is  the 
case  at  all  events  with  the  renewals.  In  each  instance  where  the  bills  veie 
renewed,  it  was  clear  that  the  contract  took  place  after  the  first  bill  had  boom 
due.  Thus,  in  the  case  of  the  bill  mentioned  in  the  first  count,  the  bill  origi- 
nally given  was  due  on  the  8th  of  April.  Newton,  on  some  day  after  that  tiine, 
agreed  to  give  a  new  bill  for  35Z.  at  two  months,  bearing  dat^  the  Sth  of  Apnl, 
and  to  pay  the  defendants  2Z.  Is.  6<f.  for  giving  him  time  from  the  day  when 
the  first  bill  became  due,  till  the  day  when  the  second  was  due.  Now  at  what- 
ever time  between  those  two  days  the  contract  may  have  been  made  (and  it 
must  have  been  at  some  intermediate  time),  the  interest  was  excessive.  A  sini- 
lar  argument  will  apply,  though  less  strongly,  to  the  cases  of  discount.  If  thf 
forbearance  began  on  the  very  day  when  the  bills  were  drawn,  the  interest  vu 
excessive,  and  it  is  not  necessarv  to  shew  how  much  the  amount  taken  exceeded 
5  per  cent.  In  Partridge  v.  Coates,  Ry.  &  M.  153, 1  Car.  &  P.  534,  where 
the  action  was  upon  the  present  statute,  and  a  variance  appeared  between  tbe 
^declaration  and  evidence,  as  to  the  day  from  which  the  forbearance  was  n^-^ 
to  begin,  Abbott,  C.  J.,  said  <' You  must,  in  a  declaration  for  usury,  *■ 
shew,  on  the  &ce  of  the  record,  that  the  period  of  forbearance  is  such,  that  the 
sum  taken  for  interest  is  more  than  the  party  by  law  is  allowed  to  take."  Here 
the  declaration  shewed  the  period  of  forbearance  to  be  such  that  the  inter«t 
must  have  been  usurious,  and  it  was  supported  by  the  evidence.  In  a  esse  d 
Harfield  t;.  Levy,  argued  in  the  Exchequer  (but  not  reported)  Partridge  r. 
Coates,  Ry.  &  M.  153, 1  Car.  &  P.  534,  was  cited  as  shewing  that,  in  soch  is 
action  as  this,  the  day  of  the  contract  is  material.  One  of  the  learned  Jadges 
of  that  Court  thought  that  that  case  did  not  go  so  far,  but  said  that,  if  it  dM, 
he  disapproved  of  the  decision;  it  became  unnecessaryi  how6ver|  to  decide  the 
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partioalar  pointy  because  it  appeared  that  there  had  been  Bofficient  proof  of  the 

day.    In  Carlisle  v.  Trears,  2  Gowp.  671,  there  was  no  specified  period  within 

whieh,  on  whatever  day  the  contract  took  effect,  it  most  haye  been  usurious. 

In  Brooke  v,  Middleton,  1  Canip.  445,  the  interest  was  alleged  to  have  been 

taken  for  the  forbearance  of  a  sum  of  money  from  the  20th  of  April ;  but  it 

appeared  in  eyidence  that  the  actual  loan,  from  which  the  forbearance  was  neoes- 

sanly  to  be  dated,  oould  not  have  taken  place  till  the  21st,  and  the  variance 

was  held  £atal.     Here,  in  the  cases  of  renewal,  the  forbearance  was  to  be  from 

the  time  when  the  first  bill  became  due,  till  the  maturity  of  the  second ;  and  in 

this  respect  the  evidence  agreed  with  the  declaration.     The  same  distinction 

applies  to  Carlisle  v.  Trears,  2  Cowp.  671,  Harris  v.  Hudson,  4  Esp.  N.  P.  C. 

^Ygi  l^^y  <uid  Borrodaile  v.  Middleton,  2  Gamp.  68.     *None  of  these  cases, 

-*  therefore,  apply  to  the  contracts  of  renewed. 

Sir  W.  W.  FoUeUj  Solicitor-Greneral,  contr^.    The  argument  for  the  plaintiff 

ia,  that  if  an  usurious  contract  be  shewn,  the  precise  date  of  it  is  immaterial,  or 

that,  if  two  days  can  be  fixed  between  which  the  contract  must  have  taken  place, 

and  having  tuen  place,  must  be  usurious,  the  phuntiff  has  proved  his  case. 

6ot  it  has  constantly  been  held,  in  proceedings  upon  this  penal  statute,  that 

the  day  of  the  loan,  as  well  as  the  time  of  forbearance,  must  be  distinctly  alleged, 

and,  eyen  if  stated  under  a  videlicet,  must  be  proved  as  laid.    In  Harfield  o. 

Lefy,  ante,  p.  675,  there  were  tw6  sets  of  counts,  one  set  laying  the  transaction 

on  Friday,  the  other  on  Saturday )  the  witness  who  proved  the  loan  expressed 

some  oncertainty  as  to  the  day,  but  was  sure  that  it  was  either  the  Friday  or 

the  Saturday  \  and  it  appearing  that  the  Friday  was  Good-Friday,  when  the 

bank  at  which  the  loan  took  place  was  closed,  the  jury,  upon  the  whole  evidence, 

were  of  opinion  that  the  transaction  happened  on  the  Saturday ;  and  the  Court 

of  Exchequer  held  that  there  was  evidence  to  support  their  finding.   One  of  the 

learned  Judges  did  say  that  he  thouffht  the  rule  formerly  laid  down  was  too 

strict,  but  nothing  was  decided  on  that  point.    There  is  no  distinction  here 

between  the  discounts  and  renewab;  and  in  no  instance  is  any  time  proved  at 

which  the  material  facts  took  place.     As  to  the  renewals,  all  that  appears  is, 

that  they  happened  after  the  bills  became  due.     [Littledali,  J.    The  time 

n^'pry  of  forbearance  is  from  *the  time  of  the  first  bill  being  due  till  the  second 

^  becomes  due.]  But  no  day  is  shewn  upon  which  the  contract  took  place. 

The  qnestion  discussed  in  Harfield  v.  Levy,  ante,  p.  675,  was,  whether  sufficient 

evidence  had  been  given  as  to  any  particular  day.     Here  there  is  no  proof  as  to 

any  day.    According  to  the  authorities,  even  if  proof  of  a  day  had  been  given, 

and  that  proof  had  varied  from  the  declaration,  the  plaintiff  must  have  failed. 

Lord  BsNMAN,  G.  J.     It  is  clear  from  the  authorities,  that  time  is  of  the 
eesenoe  of  all  usurious  bargains,  and  that  in  a  declaration  alleging  such  a  bar- 

Sin,  the  date  of  the  usurious  contract  must  be  stated,  and  must  be  proved  as 
d,  even  though  under  a  videlicet  A  different  day  cannot  be  proved,  and 
some  day  must  be  stated  and  proved.  In  this  case  though  it  is  demonstrable 
that  usury  was  committed,  no  da^  was  shewn  in  evidence,  upon  which  the  con- 
tract took  place ;  nothing  was  laid  before  the  jury  which  could  enable  them  to 
Bay  that  the  precise  offence  laid  in  the  declaration  was  proved.  We  cannot  con* 
tend  with  the  decided  cases.  The  rule  must  be  absolute. 
LiTTLXDAUB,  WuuAMS,  and  CoLSBiDQS,  Js.,  ooucurred. 

Rule  ab8oIute.(a) 

(«)  Set  the  authorities  cited  in  1  Wms.  Saunders,  296,  a. ;  note  (1)  to  Fexrall  t.  Shaen. 
Vol.  XXIX.— 21 


314     In  the  Matter  of  Lokdok  K  Co.    H.  T.  1835.    [WS 

Hn  the  Matter  of  The  LONDON  and  6BEENWICH  Railway  Cem- 
panj  and  the  Sheriff  of  SURREY.     Friday,  Janwuy  30. 

A  company  was  empowered  by  statute  to  take  certain  lands,  making  compensation  to  tib« 
owners  for  the  Talue  of  the  lands,  and  for  damage  occasioned  by  the  taking ;  and  it 
was  enacted  that  such  compensation,  in  case  of  disagreement,  should  be  assessed  by 
a  jary  to  be  sammooed  by  the  sheriff  on  the  company's  warrant  It  was  also  eoicled 
that,  upon  snch  assessment,  the  satisfaction  for  damages  should  be  settled  and  iscv* 
tained  separately  from  the  value  of  the  lands. 

A  Jury  was  summoned  on  warrant  as  above,  stating  the  subject  of  the  inquiry  to  be, the  pv- 
chase-money  to  be  paid  for  lands  of  T.  K.,  and  the  compensation  to  be  made  to  him  for 
damage.  The  jury  returned  a  general  verdict  for  15,000Z.  Neither  the  proprietor  nor 
the  company  (unless  by  the  form  of  the  warrant)  required  a  distinct  assessment  to  bt 
made  of  value  and  damages.  This  Court  refused  to  grant  a  mandamus  to  the  sheriff, 
at  the  company's  instance,  to  summon  a  jury  for  a  new  inquiiy. 

It  being  objected  that,  for  want  of  a  distinct  assessment,  the  ad  valorem  duty  to  be  pat 
upon  the  conveyance  to  the  company  could  not  be  ascertained,  the  Court  recommended 
that  the  finding  of  the  jury  should  be  specially  stated  in  the  conveyance,  and  dot/  piid 
as  upon  a  purchase  for  l&,oeOI. 

WiOHTMAN,  in  this  term,  ohtained  a  rule  nisi  for  a  maDdanrae  to  the  akeriff 
of  Surrey  to  summon  a  jury  to  inquire  of,  asaeas,  and  ascertain  the  som  of 
money  to  he  paid  by  the  above-mentioned  oompan?  for  the  purchase  of  all  tke 
leasehold  estate  of  Thomas  Keeton  in  certain  dwelling-houses,  garden  grovod, 
&c.,  in  the  parish  of  Bermondsey ;  and  also  in  satisfaction  or  reeompence  for  ill 
his  estate  and  interest  of  and  in  certain  other  garden  ground  near  the  Spa  Road, 
in  the  same  parish,  in  the  occupation  respectiTely  of  Keeton  or  his  under4eB- 
ants,  about  to  be  purchased  pursuant  to  a  notice  given  by  Keeton  to  the  oon- 
pany  under  stat.  3  &  4  W.  4,  c.  xlvi.  (local  and  personal,  public;)  and  alsotk 
sum  to  be  paid  him  by  wa^  of  satisfaction  or  compensation  for  any  loss,  dannge, 
or  injury  whatsoever  for  improvements,  tenant's  fixtures,  machinery,  or  in  tsj 
other  manner  howsoever,  wluch  the  said  Thomas  Xeeton  might  sustain  or  be 
put  to  by  or  by  reason  of  the  passing  of  the  said  act,  and  in  respect  of  wbiefa  be 
should  be  entitled  to  satisfaction  or  compensation  by  virtue  of  the  said  tel: 
and  also  the  compensation  and  satisfMtion  to  be  paid  to  the  said  Thomas  K» 
ton  for  the  loss,  ^damage,  or  injury  which  he  should  sustam  or  be  put  to  p^ 
by  reason  of  the  delivering  up  the  possession  of  the  whole  of  the  said  *■ 
garden  ground  situate  near  the  Spa  Road,  in  his  occupation. 

The  company  is' incorporated  by  the  above-mentioned  statute,  and  is  therekj 
empowered  (under  certain  regulations)  to  take  and  use  lands  for  the  pvrpoBei 
of  the  act.  Sect.  89,  enables  persons  to  contract  with  the  company  for  the  atlc 
of  lands,  and  gives  a  form  of  conveyance.  By  sect.  48,  any  person  intend 
in  lands,  and  receiving  notice  from  the  company  of  their  intention  to  tab  a 
use  the  same  is  required  to  give  a  statement  to  the  company  of  the  interest 
which  he  claims  therein,  the  injury  or  damage  sustained  by  him,  and  the  ooat- 
pensation  he  expects  for  such  interest,  and  in  respect  of  such  injury  or  damaga 
Section  46,  enacts  that  if  certain  persons,  among  whom  is  the  said  ThoDii 
.  Keeton,  shall  be  applied  to  by  the  company  to  sell  any  property  belonging  ^ 
them,  and  shall  signify  to  the  company  that  they  desire  to  treat  for  and  sell  ^ 
whole  of  such  property,  and  the  company  shall  not  agree  to  take  the  whole,  tbe 
said  person  shall  not  be  compellable  to  treat  for  or  sell  any  part  of  such  pn>- 
perty.  By  sect.  49,  proprietors  of  lands,  &o.,  through  which  the  railway  is  t<> 
00  made,  may  accept  satisfaction  for  the  vidue  of  such  lands,  &c.,  or  the  inlotfi 
therein  by  them  conveyed,  and  also  compensation  for  any  damage  suatained  bj 
them  by  reason  of  the  severing  or  dividing  of  such  lands,  &c.,  or  by  reaaoa  or 
on  account  of  any  of  the  wor&  by  this  act  authorised,  or  of  the  ezecotioa  « 
any  of  the  powers  of  this  act,  in  such  gross  sums  as  shall  he  agreed  upon  betviea 
the  said  owners  and  occupiers  respectively  and  the  said  company;  att<^in  ^ 
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the  eomptay  uid  sooh  parties  shall  not  agree  as  to  the  amoant  of  *pnr- 
duue^nonej  or  oompensation,  the  same  shall  be  asoertained  by  the  ver- 
diet  of  a  jaiy.  And  sect.  50|  enacts  that  npon  such  disagreement,  or  in  the 
other  cases  there  pointed  ont,  the  company  shall  issue  a  warrant  under  their 
common  seal  to  the  high  bailiff  of  Southwark,  or  sheriff  of  Surrey,  &c.,  to  im- 
pannel,  summon,  and  return  a  jury,  which  jury  when  made  up  as  is  there 
directed,  shall  "  inquire  of,  assess,  and  ascertain,  and  pive  a  verdict  for  the  sum 
of  money  to  be  paid  for  the  purchase  of  such  lands,"  £c.,  ''and  also  the  sum  of 
money  to  be  paid  by  way  of  satisfaction,  recompense,  or  oompensation,  either 
for  the  damages  which  shall  before  that  time  have  been  done  or  sustained  as 
aforesaid  for  or  by  reason  of  the  severing  or  dividing  the  same  from  other 
lands,''  Ac, ''  or  for  the  future  temporary  or  perpetual  or  for  any  recurring  da- 
mages," Ao.,  "  and  for  damase,  loss,  or  injury  as  aforesaid."  It  is  further 
enacted,  that  the  high  bailiff,  £o.,  shall  give  judgment  for  the  purchase-money  or 
oompensation  assessed,  according  to  the  verdict,  and  such  verdict  and  judg- 
ment ''shall  be  binding  and  conclusive  to  all  intents  and  purposes  upon  ul 
parties  and  persons  whomsoever." 

Sect.  51,  is  as  follows  :^->"  Provided  also,  and  be  it  farther  enacted,  that  in 
ascertaining  the  money  to  be  paid  for  the  purchase  of  any  lands,"  &c.,  "  to  be 
taken  or  used  for  the  purpose  of  this  act,  and  the  satisfaction,  recompense,  and 
compensation  to  be  made  for  any  damages  which  shall  or  may  be  sustained  by 
any  parties  or  persons  respectively  interested  in  such  lands,"  &e.,  "such  satis- 
&ction,  reeompense,  and  oompensation  for  damages  shall  be  settled  and  ascer- 
1^2^  tained  separately  and  ^distinctly  from  the  value  of  the  lands,"  &c.,  "so 
^  to  be  taken  or  used  as  aforesaid."  Sect.  52,  enacts,  that  the  jury  shall, 
and  they  are  empowered,  '^  if  thereunto  required,"  to  apportion  part  of  tlie  pur- 
chase-money or  oompensation  to  tenants  or. others,  having  a  particular  interest. 
6j  sect.  53,  the  verdicts  and  judgments,  signed  by  the  presiding  officer,  are  to 
be  kept  by  the  clerk  of  the  peace,  and  deemed  records ;  and  the  same,  or  true 
oqties  of  them,  ehall  be  allowed  to  be  good  evidence  in  all  courts. 

Sect.  58,  enacts,  that  npon  payment  or  legal  tender  of  such  sums  of  money 
as  shall  have  been  agreed  upon  between  the  parties,  or  awarded  by  a  jury  as  the 
porefaase»money  for  any  lands,  &c.,  or  as  a  satisfaction,  recompense,  or  compen- 
sation for  any  damages,  as  before  mentioned,  to  the  respective  proprietors  of 
snch  lands,  &c.^  and  other  persons  respectively  interested  and  entitled,  &c.,  or, 
if  the  parties  so  entitled  or  interested  cannot  be  found,  or  shall  refuse  to  receive 
such  money,  or  shall  refuse,  neglect,  or  be  unable  to  make  a  good  title,  or  shall 
refuse  to  exeente  the  necessary  oonveyances,  &c.,  then,  upon  payment  of  such 
money  into  the  Bank  of  England,  as  is  afier  directed  (sect.  73),  within  three 
ealendar  months,  ftc,  for  the  use  of  the  party  entitled,  it  shall  be  lawful  for 
the  company  forthwith  to  enter  upon  and  take  possession  of  such  lands,  &c., 
and  to  make  and  construct  the  works  by  this  act  authorised,  and  in  respect  of 
which  such  satis&ction,  reoompense,  or  oompensation  shall  have  been  agreed 
npon  or  awarded,  and  the  lands,  Ac.,  shall  thenceforth  be  vested  in  the  company. 
taQoi  ^^®  ^^  Thomas  Keeton,  being  applied  to  by  the  company  for  a  por- 
^  tion  of  his  land  mentioned  in  sect.  46,  (*part  of  which  land  he  held  from 
year  to  year,  and  part  for  the  residue  of  a  term  of  twenty-one  years,  fifteen 
being  unexpired,)  demanded  that  they  should  take  the  whole  of  the  lands;  and, 
a  price  not  being  agreed  upon,  the  company  issued  their  warrant,  calling  npon 
the  sheriff  of  Surrey  to  summon  a  jury  to  inquire  of,  assess,  and  ascertain  the 
sum  to  be  paid  by  the  company  in  respect  of  the  same  matters  as  are  enume- 
rated in  the  above  rule  nisi.  The  jury  met,  and  evidence  was  given  on  Keeton's 
part  fi>r  the  purpose,  ae  the  eompiHiy  now  alleged,  of  shewing  both  the  value  of 
the  lease,  and  the  loss  or  damage  the  claimant  would  sustain  by  the  premises 
being  taken:  but  on  Keetott's  part,  it  was  represented  that  the  evidence  bore 
upon  tks  latter  point  only.  The  company  called  no  witnesses.  The  price  of 
the  fixtiumB  had  been  previously  agreed  upon.    No  specific  claim  was  made  in 
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respeot  of  the  leasehold  interest,  nor  did  Keeton,  or  the  company,  demand  that 
that,  or  any  other  part  of  Keeton's  interest  in  the  land,  should  be  separately 
valued.  The  jury  gave  a  verdict  for  15,2022.  9<.  6d.,  and  the  sheriff  maide  an 
indorsement  on  the  warrant  as  follows: — 

"Verdict £16,000    0    0 

For  fixtures  .  .  202    9    6 


£15,202    9    e 
The  execution  of  this  precept  appears  in  the  panel  annexed. 

"Greorge  Thomas  Nicholson,  Esq.,  Sheriff." 

The  company  conceived  this  verdict  to  be  a  nullity,  inasmuch  as  it  did  not 
ascertain  the  compensation  for  damages  separately  from  the  value  of  the  lands; 
and  they  issued  a  second  warrant  to  the  sheriff,  calling  on  him  to  sum-  p^^^ 
men  a  jury  to  inquire  of  the  same  matters  *as  were  specified  in  the  *- 
former  warrant.  The  sheriff  refused  obedience,  on  the  eround  that  the  verdict 
already  given  was  conclusive.  Mr.  Keeton's  asent,  on  being  informed  of  the 
difficulty  respecting  the  verdict,  alleged  that  the  jury  had  awarded  the  whole 
sum  as  compensation,  and  nothing  for  the  lease.  In  moving  for  the  present 
rule,  the  verdict  was  objected  to  as  contrary  to  the  act,  and  it  was  urgcKi,  that 
as  the  verdict  did  not  state  what  sum  was  assessed  in  respect  of  the  leasehold 
interest  to  be  purchased,  it  would  be  impossible,  in  an  assignment  of  that  interest, 
to  give  a  true  statement  of  the  consideration  money  for  the  purpose  of  fixing 
the  ad  valorem  duty;  and  consequently  that  such  assignment  to  the  company 
would  be  invalid. 

Thesiger,  and  ChanneRj  now  shewed  cause.  The  proviso  for  a  separate  find- 
ing as  to  value  and  damages  is  introduced  for  the  benefit  of  the  company,  not 
of  the  vendor.  All  the  proceedings  are  instituted  by  the  company.  They 
should  have  taken  care,  upon  the  inquirv,  to  have  the  damages  properly  assessed ; 
but  it  appears  that  they  did  not  raise  the  question  at  that  time.  The  clause  is 
only  directory.  Acts  of  this  kind  are  to  be  construed  strictly  as  to  the  com- 
panies who  obtain  them,  but  favourably  to  parties  whose  property  they  afiiBCt 
No  real  difficulty  can  arise  as  to  the  duty. 

Sir  W,  W.  FoUeUj  Solicitor-Oeneral,  and  W%glUmanj  contri.  The  words  of 
sect.  51,  are  imperative,  ''shall  be  settled  and  ascertained  separately;"  whereas 
the  next  section  only  directs  the  jury  to  apportion  the  purchase-money  ri^ooi 
<<if  thereunto  required:"  Davison  v.  Gill,*  1  East,  64,  shews  that  the  ^  ^^ 
form  of  words  used  in  sect.  51,  is  compulsory.  The  company  are  not  in  6ct 
voluntary  agents  in  this  transaction :  they  are  in  want  of  a  small  pieoe  of  ground, 
and  are  compelled  to  purchase  many  acres.  They  ought  to  be  enabled  to  make 
a  good  title  to  such  part  of  the  lands  as  they  may  wish  to  sell  again ;  but  for 
that  purpose  the  ad  valorem  duty  on  the  assignment  must  be  properly  ascer- 
tained. If  the  amount  of  purchase-money  for  the  lands  were  not  dbtincUy 
assessed,  the  company  could  not,  in  case  of  necessity,  avail  themselves  of  sects. 
58  and  73.  It  is  alleffed  that  the  whole  amount  of  damages  has  been  given  by 
way  of  compensation;  out,  from  all  that  passed,  it  is  clear  that  the  value  of  the 
land  forms  part  of  that  amount.  The  demand  made  upon  the  company  under 
sect.  46  was,  that  they  should  buy  the  whole  of  the  land.  The  present  objec- 
tion could  not  be  waived  by  any  supposed  acquiescence  of  the  company  at  the 
time  of  the  inquiry.  It  is  essential  that  the  verdict  should  be  given  according 
to  the  statute. '  The  enactment  is  intended  as  a  check  upon  juries.  [Lord  Dm- 
MAN,  G.  J.  It  was  the  company's  business  to  call  upon  the  sheriff  to  have  dis- 
tinct assessments  made.  To  the  claimant  it  was  nothing  whether  he  received 
his  compensation  in  a  gross  sum  or  not.]  The  company  did,  in  their  preoepi 
to  the  sheriff,  distinguish  the  matters  to  be  assessed  as  far  as  lay  in  their  power. 
[LiTTLEDAiiE,  J.  if  all  that  you  require  is,  to  have  the  value  of  the  propertj 
ascertained,  in  order  that  you  may  make  a  valid  conveyance,  what  prevents  yoor 
fixing  a  value?    The  conveyance  may  state  that  the  claimant  has  assigned  all 
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*6851  ^^  interest  io  the  oompanj  for  15,000^  Government,  ^whioli  is  to 
-'  reoeWe  the  ad  valorem  daty,  will  sustain  no  damage.] 

Lord  Denman,  C.  J.  I  cannot  see  that  the  claimant  was  called  upon  to  have 
the  compensation  assessed  in  the  manner  now  expired.  His  only  hasiness  was 
to  obtain  all  that  the  jury  wonld  ffive.  I  think  that  we  cannot  treat  this  ver- 
dict as  A  nullity,  and  that  it  wonld  be  hard  to  visit  the  claimant  with  the  con- 
seqnences  of  any  omission  that  has-  taken  place. 

LrmiEDALB  and  Colebidob,  Js.,(a)  concurred. 

Thx  Coubt  recommended  that,  to  avoid  difficulty  as  to  the  stamp,  the  con- 
veyance should  recite  the  finding  of  the  jury  specially,  and  value  the  interest 
conveyed  at  15,000^.  Rule  discharged. 


*686]  *In  the  Matter  of  PALMEB,  Oent.,  One,  &c.    Friday^  January  80. 

A  motion  was  made  against  P.,  an  attomej,  for  saffering  B.,  an  unqualified  person,  to 
practice  in  his  name,  contrary  to  stat.  22  G.  2,  c.  46,  s.  11.  The  affidayits  stated  facts 
tending  to  shew  such  practising  in  some  inferior  courts ;  and  it  was  farther  alleged, 
that  E.  had  delivered  vritt  (not  stating  that  they  issned  from  this  Oonrt)  to  a  sheriff's 
officer  to  be  ezecnted,*  that  the  writs  bore  P.'s  name,  but  that  P.  had  refused  to  pay  for 
their  execution,  alleging  that  the  business  was  B.'8.  The  Court  having  referred  the 
matters  of  the  rule  to  the  Master : 

Held,  that  the  Master  might,  on  such  reference,  receire  affidayits  tending  to  establish  a 
case  of  practice  contrary  to  the  statute  in  a  cause  commenced  in  this  Court,  although 
no  such  charge  had  been  specifically  made  in  the  affidayits  on  which  the  rule  was 
graoted. 

The  Master,  in  his  report,  made  a  special  statement  of  facts  as  proyed  before  him,  and  for- 
bore to  draw  any  conclusion :  Held,  that  the  Court  might  draw  its  own  inference  from 
the  report  and  the  affidavits  filed  in  support  of  the  rule ;  and,  if  satisfied,  upon  the 
whole,  that  P.  had  allowed  E.  to  use  his  name  for  his  (E/s)  profit,  although  the  Master 
bad  not  expressly  stated  either  that  fact,  or  the  actual  receipt  of  such  profit  by  E.,  was 
bound  to  enforce  the  statute  against  P. 

In  Michaelmas  term,  1833,  a  rule  was  ohtained,  calling  upon  John  Palmer, 
an  attorney  of  this  Court,  to  shew  cause  ''why  he  should  not  he  struck  off  the 
^c^^  roll  of  attorneys  of  this  Court."  The  application  was  grounded  upon  stat. 
^^' J  22  G.  2,  c.  46,  s.  11.(6)  The  affidavits  upon  *whioh  the  rule  was  granted 
charged  Palmer  with  permitting  one  Edmonds  to  practise  in  his  name  in  yarious 
instance,  contrary  to  the  statute.  They  alleged  expressly  that  ho  had  suffered 
Edmonds  to  use  his  name  in  actions  in  the  hundred  court,  and  on  an  appeal  at 
the  quarter  sessions.  The  examination  of  Palmer  before  commissioners  of  bank- 
rupt was  also  put  in,  in  which  he  admitted  having  allowed  Edmonds  to  practise 
for  him,  but  for  Edmonds's  own  profit,  at  the  court  of  requests,  and  berore  the 
magistrates  at  the  public  office,  in  Birmingham.    It  appeared  abo  that  Ed- 

ia)  Williams,  J.,  had  gone  to  hear  motions  in  the  bail  court 
h)  Stat.  22  G.  2,  c.  46,  s.  II, recites,  that  "  dirers  persons  who  are  not  examined,  sworn, 
or  admitted  to  act  as  attorneys,"  ike,  "  do,  in  conjunction  with,  or  by  the  assistance  or 
connivance  of  certain  sworn  attorneys  and  solicitors,  and  by  Tarious  subtle  contriTances, 
intrude  themselves  into,  and  act  and  practice  in  the  office  and  business  of  attorneys  and 
solicitors,  to  the  great  prejudice,"  &c. :  and  it  enacts,  that  from  and  after,  kc,■^  "  if  any 
•worn  attorney  or  solicitor  shall  act  as  agent  for  any  person  or  persons,  not  duly  qualified 
to  act  as  an  attorney  or  solicitor  as  aforesaid,  or  permit  or  suffer  his  name  to  be  anyways 
made  use  of  upon  the  account,  or  for  the  profit  of  any  unqualified  person  or  persons,  or 
•end  any  process  to  such  unqualified  person  or  persons,  thereby  to  enable  him  or  them 
to  appear,  act,  or  practise  in  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to 
be  duly  qualified  as  aforesaid,  and  complaint  shall  be  made  thereof  in  a  summary  way  to 
ike  Court  from  whmee  any  iuehprocest  did  ia$ue^  and  proof  made  thereof,  upon  oath,  to  the 
•attsfaction  of  the  Court,  that  such  sworn  attorney  or  solicitor  hath  offended  therein  as 
aforesaid,  then,  and  in  such  ease,  every  such  attorney  or  solicitor  so  offending,  shall  be 
struck  off  the  roll,  and  for  ever  after  disabled  from  practising  as  an  attorney  or  solicitor; 
and  in  that  case,  and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  the  said  Court  to  commit  such  unqualified  person,  so  acting  or  prac- 
tidag  as  aforesaid,  to  the  prison  of  the  said  Court,  for  any  time  not  exceeding  one  year/ 
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nonds  had  praotised  in  like  maDner  at  the  petty  eeeaioiis  at  Warwiek.    And 
there  was  an  affidavit  by  a  sheriff's  offioer,  stating  that  he  had  reoeiTed  vrits 
from  Edmonds  to  be  exeonted,  bearins  the  name  of  Palmer ;  that  he  had  deb- 
vered  Mils  to  Palmer  for  the  execution  of  writs  bearing  his  name,  and  that 
Palmer  had  refused  payment  on  the  ground  that  that  business  belonged  to  Ed- 
monds ;  saying  that  the  business  sent  from  Goleshill  was  on  his  own  acoooiti 
but  the  Birmingham  business  was  Edmonds's.     Many  affidavits  were  filed  ia 
answer ;  and,  upon  cause  being  shewn  against  the  mle^  in  Hilary  term,  1834, 
it  was  ordered  <<  that  the  matters  of  the  said  rule  be  referred  to  the  Master,  to 
report  thereon  to  this  Court."     The  Masteri  in  Michaelmas  term  (November 
22d,)  1884,  reported  as  follows  :— 

<*  That,  in  1829,  Palmer  was  residing  with  his  fiimily  at  Goleshill,  and  ri^eoQ 
also  occupying  occasionallv  part  of  a  *house  in  Birmingham,  in  which  I- 
Bdmonds  and  his  femily  lived,  Edmonds  paying  the  rent  and  taxes ;  Edmonds 
being  at  the  time  articled  to  Palmer,  and  the  name  of  Edmonds  beine  on  the 
door,  as  also  that  of  Palmer.  That  Edmonds  was  in  the  habit  of  attending  the 
court  of  reouests  in  Birmingham,  and  before  the  magistrates  at  the  public  office 
in  Birmingham,  and  at  the  petty  sessions  in  Warwick,  transacting  businesB  as 
the  clerk  of  Palmer  nominally,  and  with  Palmer's  knowledge  and  concurrence, 
but  deriving  a  profit  to  himself  therefrom.  It  appeared  also  that  an  appeal  had 
been  tried  in  the  court  of  quarter  sessions  for  the  county,  in  the  name  of  Palmer, 
in  which  the  client  had  consulted  Edmonds,  supposing  him  to  be  an  attorney, 
and  where  Palmer  had  permitted  Edmonds  to  conduct  the  proceedings,  and  had 
permitted  part  of  the  law  bill  to  be  paid  by  the  client,  who  was  a  tailor,  making 
a  suit  of  clothes  for  Edmonds.^ 

The  Master  also  stated  that  the  parties  supporting  the  rule  had  proposed,  on 
the  hearing  before  him,  to  put  in  a^BSdavits  shewing  specific  instancee  of  practice 
by  Edmonds,  using  the  name  of  Palmer,  in  business  depending  in  the  King's 
Bench ;  but  that  he  had  declined  receiving  such  affidavits  without  the  sanction 
of  the  Court,  being  doubtful  whether,  on  the  reference  to  him,  he  ought  to  en- 
ter upon  new  cases,  although  he  did  not  hesitate  to  admit  affidavits  explanatoij 
of  any  matter  which  had  been  expressly  submitted  to  the  Court  already. 

Upon  this  report,  HtUy  on  behalf  of  Palmer,  contended  that  the  charges  whicb 
it  was  now  proposed  to  go  into  had  not  been  stated  in  applying  for  the  r^t^g^ 
rule ;  that  the  ^accusation  at  that  time  was  general ;  that  neither  the  *- 
affidavits  nor  the  report  at  present  specified  any  thing  which  could  give  jniis- 
diction  under  the  statute  to  this  Court  as  the  Court  out  of  which  the  '*  process," 
stated  to  have  been  abused,  ''did  issue/'  and  that  the  complainants  ought  not 
now  to  have  the  liberty  of  going  into  particular  charges  not  specified  before. 

Sir  Jamei  Scarlett f  FoUett^  and  WhaXtUtf^  contr4,  insisted  that  the  affidavits 
laid  sufficient  ground  for  the  proposed  inquiry,  the  new  matter  being  only  the 
particulars  of  the  more  gener^  charge  preferred  before :  and,  at  aU  events,  that 
the  inquiry  was  one  which,  on  an  application  of  this  kind,  the  Court  would  call 
upon  the  Master  to  make. 

Lord  Dbnman,  C.  J.    It  seems  to  me  that  the  charge,  as  originally  made, 
was  large  enoush  in  its  terms  to  let  in  this  inquiry,  and  that  the  advisable 
course  will  be,  U)r  the  Master  to  receive  these  amdavitS|  and  report  upon  tben 
to  the  Court. 
Taunton,  J.  eoncurred. 

Pattsson,  J.    It  would  have  been  far  better  if  the  original  affidavits  bad 
been  more  specific,  but  I  think  the  statement  is  large  enou^.    We  cannot  act 
upon  the  new  affidavits  here,  the  accused  party  having  relied  upon  their  not 
being  receivable ;  but  they  may  be  laid  before  the  Master. 
Williams,  J.,  concurred. 

*The  Master  now  made  his  further  report.   After  stating  that  this  was  r«^ 
nn  application  against  Palmer,  calling  upon  him  to  shew  cause  why  he  I- 
ahonld  not  be  struck  off  the  roll  for  permitting  his  name  to  be  used  by  Edmoadi 
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contnuj  lo  stot.  22  G-.  2,  o.  46,  t.  11,  he  repealed  the  staiement  delivered  by 
him  io  Miehaelmas  term,  and  proceeded  as  follows : — ^*  The  above  mstances 
have  ariaeii  in  the  inferior  eourto,  and  oonrt  of  quarter  sessions ;  and  I  have 
now,  after  receiving  further  affidavits,  to  add,  and  submit  for  the  decision  of  the 
Court,  two  instances  arising  in  the  Court  of  King's  Bench.  These  are : — First, 
that  in  or  about  1832,  several  writs  were  placed(a)  in  the  hands  of  an  officer 
to  be  executed,  having  Palmer's  name  upon  them,  for  part  of  which  Palmer 
afterwards  paid  him,  but  referred  him  to  Edmonds  for  the  remainder,  saying 
the  rest  was  Edmonds's  business  and  not  his.  And,  secondly,  that  in  1829- 
1830  an  action  (Daviee  v.  Ashford)  was  carried  en  in  the  name  of  Palmer,  and 
with  the  knowledge  and  concurrence  of  P^mer,  in  the  course  of  which  Edmonds 
appeared  and  aot^  as  the  attorney,  and,  after  verdict  obtained,  claimed  to  have 
the  eosts  paid  to  himself,  and  objected  to  have  them  paid  to  Palmer."(5) 

BUlf  shewed  cause  against  the  rule.  The  cases  first  reported  by  the  Master 
an  not  within  the  jumdiction  of  this  Court  under  22  Q.  2,  c.  46,  s.  11.,  no 
process  in  those  cases  having  issued  from  hence.  The  act  2  G.  2,  c.  28,  s.  17, 
^Moi-i  cannot  be  resorted  to.  That  requires  that  *the  party  shall  have  been 
^  '*  lawfully  convicted,"  which  terms  can  scarcely  apply  to  a  mere  rule  of 
Coort  And  the  Master  has  made  his  report  entirely  with  reference  to  stat.  22 
G.  2,  c.  46.  The  case  is  not  brought  within  that  statute  by  the  ultimate  report. 
The  statement  there  does  not  necessarily  imply  a  practice  contrary  to  the 
statute,  and  the  Master  draws  no  conclusion  from  the  facts.  He  does  not  find 
that  Palmer  permitted  Edmonds  to  practice  in  his  name;  and  the  Court  will 
not  extend  the  finding  by  any  inference.  As  to  the  alleged  mal-practioe  at 
ijoarter  sessions,  that  is  the  subject  of  a  distinct  provision,  in*8tat.  22  G-.  2,  c. 
46,  8. 12.  It  mav  be  said  that,  independently  of  the  statute,  the  Court  may, 
by  its  general  authority,  strike  an  attorney  off  the  roll ;  but  if  such  a  power 
sii8ted  originally,  the  statutes  must  now  be  considered  as  guiding  the  discretion 
with  which  it  is  to  be  exercised. 

Sir  W,  W.  FoUetty  Solicitor-Oeneral,  and  Whatef^y,  contri.  The  affidavits, 
and  the  Master'a  report,  establish  a  sufficient  case  for  granting  the  rule.  (In 
rapport  of  this  proposition  they  commented  on  the  facts  above  stated.)  The 
Blaster's  report  must  not  be  taken  as  a  statement  of  the  whole  matter,  but  is  to 
be  read  in  conjunction  with  the  affidavits.  If  the  parties  have  been  brought 
withm  the  provisions  either  of  stat.  2  G.  2,  c.  28,  or  of  22  0.  2,  c.  46,  it  is 
saffident.  In  the  case  In  the  master  of  Clark,  8  Dowl.  &  R.  260,  where  the 
application  was  to  the  same  effect  as  this.  Lord  Tenterden,  after  referring  to 
the  words  of  stat  22  O.  2,  o.  46,  which  inflict  the  penalty  of  striking  off  the 
roll,  if  any  attorney  ''  shall  permit  or  snfier  his  name  to  be  anyways  made  use 
ta^^  ^  opoB  *the  account  or  for  the  profit  of  any  unqualified  person,"  and 
1  proof  thereof  be  made  on  oath  **  to  the  satisfaction  of  the  Court,"  goes 
oa  to  say,  **  Independently  of  the  statute,  it  is  equally  the  duty  of  the  Court  to 
strike  an  attorney  off  the  roll  for  misconduct  of  this  description,  for,  if  we  were 
to  suffer  a  person  to  remain  on  the  roll,  who  has  so  conducted  himself,  we  should 
thereby  give  him  a  sanction  and  credence  with  the  world,  and  enable  him  to 
defraud  and  impose  upon  the  public.  The  words  of  the  statute  are  '  to  the 
satisfiMSlion  of  the  Court.'  I  discUim  for  myself  anv  wish  to  proceed  in  a  case 
like  this,  upon  mere  suspicion ;  but  we  are  to  ask  ourselves  this  question, 
(which  is  not  unfrequently  asked  in  summing  up  a  case  for  the  jury,)  adverting 
to  the  evidence  before  us,  are  our  own  judgments  satisfied,  are  our  minds  convinced 
that  the  crime  charged  has  been  proved  to  our  satisfaction  and  conviction  f 
That  conviction  may  arise  as  well  from  collateral  circumstances  as  from  direct 

(«)  Tho  Master  stated,  in  the  course  of  the  ensuing  argument,  that  he  did  not  mean  to 
decide  whether  or  not  the  writs  were  placed  in  the  ofloer^  handi  by  Edmonds. 

(6)  The  Master  stated  that  there  was  no  proof  before  him  of  Bdmonds  having  actually 
■seeiTed  the  profits  of  this  business. 
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and  positive  proof/'  This  shews  that  in  the  present  caae  a  more  piedse  report 
from  the  Master  was  not  necessary ;  and^  further^  that  if  the  abuse  of  proeoi 
from  this  Court  were  not  satisfactorily  made  out^  the  Conrt  by  its  peneal 
authority,  might  strike  the  party  off  the  roll  for  the  other  misconduct  which  has 
been  proved.  In  the  case  In  the  matter  of  Jackson  and  Wood,  1  B.  ft  0. 270, 
8  D.  &  R.  263,  note,(a)  Abbott,  G.  J.  said  that  the  enacting  part  of  stal  22 
O.  2,  0.  46,  s.  11,  "must  be  construed  with  reference  to  the  mischief  recited  in 
the  preamble."  The  present  case  is,  at  all  events,  within  that  miflchief. 
[Coleridge,  J.  referred  to  the  case  In  the  matter  of  Garbntt,  2  Bing.  74, 
(See  In  the  Matter  of  King  and  Tredwell,  1  A.  &  E.  660.)  Here  the  affidsTits 
and  the  Master's  ^report  shew  such  a  participation  of  profits  (on  r^o 
Palmer's  own  admission)  as  the  Court  of  Common  Pleas  in  that  case  *- 
thouffht  necessary  to  be  proved.  In  Ex  parte  Whatton,  5  B.  &  Aid.  824,  where 
the  Court  forbore  to  act  upon  the  clause  now  in  question,  the  unprofessioDal 
person  had  never  represented  himself,  or  been  considered,  as  an  attorney ;  nor 
had  he  received  any  profit  on  the  law  proceedings.  It  is  said  that,  to  bring 
this  case  within  the  stat.  2  G.  2,  c.  28,  s.  17,  the  party  must  be  '<  convicted ;'' 
but,  whatever  meaning  may  be  given  to  that  word,  the  Court  has  authoritj  to 
strike  an  attorney  off  the  roll  who,  in  that  character,  transgresses  an  act  of 
parliament. 

Lord  Denhan,  C.  J.  By  the  affidavits  upon  which  this  rule  was  obtained, 
it  appeared  that  an  intimacy,  and  something  very  like  a  partnership,  had  existed 
between  these  parties ;  and  the  question  mtimately  was,  whether  any  businetf 
had  been  done  by  them  in  the  manner  imputed,  upon  process  issuing  out  of  thk 
court,  within  the  eleventh  section  of  the  statute  22  G*.  2,  o.  46.  The  case  was 
then  referred  to  the  Master,  and  he  has  reported  to  us  upon  it.  The  objeet  of . 
that  reference  was  to  ascertain  whether  or  not  the  statute  of  22  G.  2,  could  be 
enforced ;  and,  having  confined  the  inquiiy  to  that  statute,  the  Conrt  ought  not 
now  to  act  in  virtue  of  its  general  power.  Then,  as  to  the  report  which  has 
been  made  to  us :  the  former  part  contains  strong  facts,  and  the  two  itvano- 
tions  stated  in  the  latter,  leave,  I  fear,  no  doubt  as  to  the  conduct  of  the  pai^ 
before  us,  if  we  examine  the  circumstances  upon  the  principles  *laid  ^^^ 
down  by  Lord  Tenterden  in  one  of  the  cases  which  have  been  cited,  and  *• 
which  must  be  acted  upon  in  the  consideration  of  such  facts.  In  the  first  of 
these  two  instances,  it  appears  that  writs,  having  Palmer's  name  upon  them, 
were  placed  in  the  hands  of  an  officer  to  be  executed,  and  that  Palmer  stated, 
as  to  some  of  those  writs,  that  they  related  to  business  of  which  he  was  to  have 
the  profit,  and,  as  to  others,  that  he  was  not  bound  to  pay  the  officer  for  eie> 
cuting  them,  because  the  business  was  Edmonds's.  In  the  other  instance  aa 
acUon  was  carried  on  in  Palmer's  name,  but  Edmonds  appeared  and  acted  as  the 
attorney,  and  claimed  the  costs.  The  report  does  not  state  who  actually  receifed 
thoee  costs,  but  the  suit  was  carried  on  with  Palmer's  knowledge  and  concur- 
rence, Edmonds  appearing  and  acting  as  attorney  in  the  cause,  in  which  Bilnh 
er's  name  was  employed,  and  in  which  he  did  not  act.  Considering  that  the 
object  of  the  examination  before  the  Master  was,  not  to  obtain  a  particular 
statement  of  all  the  facts,  but  to  point  the  inquiry  with  reference  to  the  statate 
22  G.  2,  c.  46, 1  think  it  is  sufficiently  shewn  that  Edmonds  was  emplojed, 
with  the  concurrence  of  Palmer,  in  a  manner  contrary  to  the  eleventh  sectkm 
of  the  statute :  and  therefore,  with  respect  to  Palmer,  we  have  no  option  as  to 
the  exercise  of  our  authority,  but  must  order  him  to  be  struck  off  the  roll. 

LiTTLEDALE,  J.  The  two  iustauccs  of  practice  in  matters  arising  in  this 
court  are  not  very  explicitly  brought  before  us.  But  in  the  first  case  we  have 
the  admission  of  Palmer,  that  some  of  the  writs  bearing  Palmer's  name  be- 
longed to  Edmonds  and  some  to  Palmer,  and  it  seems  t£at  Edmonds  had  the 
benefit  of  *some.  And  this  instance  is  helped  out  by  the  oirenmstanoe  ^^m 
of  their  residing  together,  and  Edmonds  being  the  artided  clerk  of  '- 
Palmer.    It  must^  upon  this  case,  be  taken  that  Edmonds  had  the  benefit  of 
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part  of  the  bosineflBi  with  Pftlmer'B  oononrrenoe.  In  the  second  instanoei  an 
ftction  was  carried  on  in  Palmer's  name  and  with  his  oononrrenoe,  in  which  he 
never  appeared,  bnt  Edmonds  acted  in  it,  and,  nnder  the  oironmstances,  it  must 
be  concluded  that  he  did  so  with  Palmer's  approbation :  and  Edmonds  claimed 
the  costs.  It  must  be  taken  that  the  whole  was  done  with  Palmer's  concur- 
rence. 

CoumiDaB,  J. (a)  M.j  mind  has  been  slow  in  coming  to  a  conclusion,  the 
oottseqaence  of  which  must  be  so  penal.  But  although  I  have  struggled  against 
that  conclusion,  jet,  following  the  principle  laid  down  by  Lord  Tenterden,  and 
to  which  we  have  been  refened,  I  feel  bound  to  concur  with  the  rest  of  the 
Court,  and  to  say  that  this  party  must  be  struck  off  the  roll. 

Rule  absolute.(&) 


«BIRD  offaimt  HIGGINSON.     Saturday,  January  31. 

The  rule  of  Hil.  4  W.  4,  that  a  plea  pleaded  in  bar  of  the  whole  action  generally,  need 
not  commence  with  actionem  non,  nor  pray  judg^enti  applies  to  a  plea  answering  the 
whole  of  one  count,  though  there  are  other  counts  which  it  does  not  answer. 

Beclantion  alleged  that  plaintiff  agreed  to  grant  and  let,  and  defendant  to  take,  a  mes- 
Ruge,  with  exclusive  license  to  shoot  and  sport  over  a  manor,  and  to  fish  in  the  waters 
thereof  dnring  the  term,  to  hold  the  messuage,  right,  liberties,  and  premises,  for  the  term, 
St  a  rent ;  that  plaintiff  let  the  messuage,  right,  liberties,  and  premises  to  defendant, 
who  entered  into  and  upon  the  same,  and  became  and  was  possessed  thereof  for  the 
tenn :  Breach,  non-payment  of  rent.  Plea,  that  the  messuage  was  small,  and  taken  by 
the  defendant  solely  for  the  enjoyment  of  the  right  over  the  manor,  which  was  ertensiTe ; 
and  that  the  agreement  was  not  sealed  by  either  party.  Verification.  On  special 
demarrer,  for  that  the  plea  amounted  to  the  general  issue : 

Hdd,  that  the  defendant  was  entitled  to  judgment ;  and  that,  the  demise  being  partly  of 
an  incorporeal  hereditament,  and  not  under  seal,  no  rent  could  be  recovered  on  such 
demise ;  and  that  the  declaration  could  not  be  treated  as  a  claim  of  compensation  for 
nae  actually  had  of  the  subject  of  demise,  since  it  alleged  only  his  entry  and  possession, 
and  not  an  occupation. 

Assumpsit.  The  first  count  of  the  declaration  stated  an  agreement,  made 
8th  of  August,  18^3,  whereby  the  plaintiff  agreed  to  grant  and  let  to  the  de- 
fendant, and  the  defendant  to  take,  a  certain  messuage  or  tenement,  situate  at 
Dinu  Mowddy,  in  the  parish  &g.,  together  with  ''full  and  free  and  exclusive 
licenae  and  leave  to  and  for  the  defendant  and  his  servants,  &c.,  to  hunt,  hawk, 
eonrse,  shoot,  and  sport,  in,  over,  and  upon  all  that  the  manor  of  Dinas  Mowddy, 
situate  in,  &c.,  and  to  fish  in  the  ponds  and  waters  thereof  at  all  seasonable 
times  daring  the  term  therein-after  mentioned,  doing  no  wilful,"  &c.,  ''  to  hold 
the  nid  messuage  or  tenement,  right,  liberties,  and  premises,  thereby  agreed  to 
be  tbtnuto  the  defendant,  his  executors,''  &o.,  from  the  day  of  the  date,  &o., 
until  the  1st  of  February  then  next,  at  a  rent  of  200^.,  1002.  payable  on  12th 
of  October  then  next,  and  lOOZ.  on  1st  of  February  then  next,  which  the 
defendant  agreed  to  pay  to  the  plaintiff,  his  heirs,  &o.  The  declaration  then 
STerred  mutual  promises,  and  that  the  plaintiff  then  let  unto  the  defendant  the 
mi  messuage  or  tenement,  ''right,  liberties,  and  premises,  so  agreed,''  &o., 
"from  the  day,"  &c.;  "and  the  defendant  then  entered  into  and  upon  the  same, 
tg^YI  and  ^beisame  and  was  possessed  thereof,  for  the  said  term  so  to  him 
^  thereof  agreed  to  be  granted  as  aforesaid."  And  although  the  plaintiff 
hath  always,  &o.,  yet,  &o.     (Breach,  non-payment  of  the  two  parcels  of  rent) 

There  was  a  second  count  on  an  account  stated 

The  first  two  pleas  are  not  material.  Third  plea, — "  And  for  a  further  plea 
as  to  the  first  count  of  the  said  declaration,  the  defendant  says  that  the  said 

{a)  Williams,  J.,  had  gone  to  hear  motions  in  the  bail  court, 
(i)  See  la  re  Hodgson  and  Boss,  Saster  term,  (May  9th). 
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manor,  at  the  time  of  making  l^e  said  agreemeBt  thereiii  moDtioned,  ma » 
manor  ooBtainine  divers,  to  wit,  82,000  acres  of  land ;  aikd  the  said  messiitge 
or  tenement  in  the  said  agreement  mentioned  then  was  a  small  house,  taken  bj 
the  defendant,  and  intended  to  be  occupied  by  him,  solely  for  the  more  eonie- 
nient  enjoyment  of  the  ezclnsive  richt  or  liberty  in  the  said  agreement  men- 
tioned to  be  demised  or  granted  to  him  in  and  over  the  said  manor.  And  the 
defendant  farther  says,  that  the  said  agreement,  mentioned  to  be  made  betveen 
the  plaintiff  of  the  ooe  part  and  the  defendant  of  the  other  part,  was  and  is  u 
agreement  under  the  respective  hands  of  the  plaintiff  and  cf  one  John  £khd 
Waters,  as  the  agent  of  the  defendant  in  that  behalf;  and  the  same  was  not 
nor  is  sealed  with  the  seal  either  of  the  plaintiff  or  of  the  defendant,  or  of  loj 
person  or  persons  by  them  or  either  of  them  thereunto  lawfully  authorised: 
wherefore  the  said  agreement  was  and  is  void  in  law ;  and  this  the  defendant  ii 
ready  to  verify,"  &o.     (No  prayer  of  judgment,) 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  cause,  that,  whereu 
the  plea  is  pleaded  to  the  first  count  only  of  the  declaration,  yet  the  said  thiH 
plea  does  not  aver  that  the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
aetion  thereof  against  him  the  said  defendant ;  and  also  that,  although  the  nid 
third  ^plea  is  pleaded  to  the  said  first  count  only  as  aboye  mentioned,  yet  ^^^ 
the  said  plea  does  not  contain  any  prayer  of  judgment ;  and  also  that  ^ 
the  said  third  plea  amounts  to  the  ceneral  issue ;  and  also  that  the  sud  third 
plea  is  argumentative  in  this,  viz.,  Uiatit  indireetly  denies  that  any  promise  wac 
made  by  the  defendant  as  in  the  said  first  count  mentioned ;  and  also  that  the 
said  third  plea  is  wrongly  concluded  in  this,  viz.  that,  although  it  denies  tbt 
any  valid  promise  was  made  as  in  the  declaraticm  mentioned,  yet  it  does  not 
conclude  to  the  country,  but  with  a  verification  i  and  also  that  the  said  thiid 
plea  is  in  other  respects,  Ao. 

The  demurrer  was  argued  on  a  former  day  of  this  term.(a) 

Kelly,  in  support  of  the  demurrer.  First,  as  to  the  causes  specially  assignei 
The  want  of  prayer  of  judgment  is  clearly  an  informality,  unless  the  case  be 
within  the  rule  of  Hil.  4  W.  4,  General  rules  and  reguktionsy  9,  5  B.  ft  Ad. 
T.  But  that  rule  is  confined  to  pleas  '^  pleaded  in  bar  of  the  whole  action  geiK- 
rally."  The  third  plea  applies,  not  to  the  whole  action,  but  to  the  third  eoofit 
only.  Again  the  plea  amounts  to  the  general  issue,  and  should  eonclode  to  tin 
country,  for  it  avers  no  additional  fact,  since  the  declaration  sufficiently  shewed 
that  the  agreement  was  not  under  seal,  and,  being  shaped  in  assumpsit,  mast  be 
upon  a  simple  contract  The  plea  is  an  argumentative  denial  of  the  simple  ooa 
tract  laid  in  the  declaration.  Further,  the  plea  rives  no  answer  to  the  dediA' 
tion.  It  will  be  contended  that  this  appears  to  have  been  a  grant  of  an  iaev- 
poreal  hereditament^  *9Jkd  that  such  a  grant  could  not  be  made  without  ^^ 
fieal.  But  it  does  not  appear  that  any  such  hereditament  has  been  <- 
granted;  there  is  a  mere  parol  license  to  sport,  accompanying  the  use  sad  «- 
oupation.  It  is  a  very  different  case  from  a  transfer  of  a  right,  such  as  tfaitis 
a  several  fishery,  as  in  The  Duke  of  Somerset  v.  Fqgwell,  5  B.  ft  G.  875.  Nh 
is  this  like  a  case  of  distress,  which  would  require  a  technical  demise  of  tbeb^ 
reditament  in  virtue  of  which  the  distress  was  made,  as  in  Gardiner  «.  WilhsB' 
son,  2  B.  &  Ad.  336. 

Sir  John  Campbell^  contrA..  As  to  the  omission  of  prayer  of  judgment,  tbe 
rule  clearly  applies;  for  ''the  whole  action"  means  the  whole  oomphuot  is i 
single  count ;  the  distinction  is,  not  between  a  single  count  and*  the  whole  de- 
claration, but  between  parts  of  a  count  and  the  whole  count  (whether  smgieff 
joined  with  others),  containing  the  cause  of  action  which  the  plea  professei  te 
answer.  As  to  the  plea  amounting  to  the  general  issue,  it  could  not,  eyes  b^ 
fore  the  new  rules,  have  been  specially  demurable  on  that  ground*  I^  *^  ^ 
then  true  that  all  which  could  be  shewn  under  the  genenu  issue  was  inc^MUe 

(a)  Jannaiy  23d,  before  Lord  Deomaa,  0.  J.,  LitUadale  aad  Williams,  Ja 
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of  beln^  pleaded  q^eokll^.    It  was  allowable  to  raise  the  point  of  law  on  the 
record,  in  order  to  simplify  the  issue  presented  to  the  jury,  or  to  produce  an 
inue  ia  law.    Tbns  bankrapUrf  of  the  plaintiff,  release,  accord  and  satisfaction, 
in&Dcj,  and  many  other  matters,  might  either  be  pleaded  specially,  or  be  proved 
on  DOD-aflsompsit.    In  an  action  for  goods  sold  and  delivered,  a  plea  that  the 
goods  were  held  by  the  plaintiff's  factor,  who  was  indebted  to  the  defendant 
^AQi  *ia  more  than  the  value,  and  who,  with  the  plaintiff's  privity,  sold  and 
-'  delivered  them  to  the  defendant  as  the  factor's  property,  was  held  to  be 
good  though  specially  demurred  to  as  amoonting  to  the  general  issue.    Carr  v. 
Hinchiff,  4  B.  &  0.  547.     Yet  the  matter  of  that  plea  might  have  been  shewn 
under  Don-asaumpeit.     But,  sinee  the  rules  Hil.  4  W.  4,  Pleadings  in  particular 
AictloDtf,  Assumpsit,  1,  8,  5  B.  &  Ad.  vii.  riii.  the  defendant  has  no  choice,  but 
most  plead  specially.    The  want  of  a  deed  under  seal  could  not  have  been  shewn 
ooder  non-assumpsit.     [Lord  Denmav,  0.  J.     Would  not  the  plaintiff  have 
been  non-suited  on  his  shewing  that  the  contract  was  under  seal  t]    The  plea 
denies  that  there  was  such  a  deed.     Lastly  there  could  have  been  no  valid  con- 
traet  of  the  kind  shewn  on  this  record,  but  under  seal.     This  is  a  demise  of  a 
Merj  in  gross,  and  of  a  right  of  sporting.     [Ltttledals,  J.     Does  it  author- 
ise the  defendant  to  carry  avray  what  he  gets  ?]    That  appears  to  be  the  effect 
of  the  grant ;  and,  as  a  demise,  it  shonld  be  under  seal :  Duke  of  Somerset  v. 
Fogwell,  5  R  &  C.  875.     Or,  if  it  be  a  mere  easement,  without  profits  a  pren* 
dre,  a  deed  is  equally  essential:  Hewlins  v.  Shippam,  5  6.  &  0.  221.     The 
eorporeal  and  incorporeal  hereditaments  are  demised  together,  and  the  rent  has 
r^ard  to  both,  as  in  the  caseput  in  Donbitofte  v.  Curteene,  Cro.  Jac.  458| 
(see  The  Dean  and  Chapter  of  Windsor  v.  Oover,  2  Saund.  302,)  of  a  demise 
of  a  bam  worth  4Z.,  with  a  rectory,  the  whole  at  a  rent  of  1001, :  and  an  evic- 
tion from  the  incorporeid  hereditament  would  have  been  a  good  answer  to  an 
action  for  the  rent :  Dakton  v.  Reeve,  1  Ld.  Raym.  77.     Eviction  from  a  part 
rr^Y}  ^^'^  be  an  answer  as  to  the  whole  *rent.     And  it  appears  from  Oardi- 
•^  ner  o.  Williamson,  2  B.  &  Ad.  336,  that,  the  rent  being  reserved  on  the 
corporeal  and  the  incorporeal  hereditament  jointly,  there  would  be  no  distress 
for  any  part  of  the  rent,  the  inoorporeid  hereditament  not  being  demised  by  deed. 
There  is  therefore,  no  valid  reservation  of  rent  at  all.     [Littledale,  J.     Are 
there  not  cases  where,  a  rent  being  nominally  reserved  out  of  two  things,  of 
vhich  one  was  capable  of  having  rent  issuing  out  of  it,  and  the  other  not,  the 
rent  has  been  held  to  issne  wboUy  out  of  the  former  ?]{a)    The  Oourt  in  Oardi- 
ner  v.  Williamson,  2  B.  &  Ad.  836,  held  such  a  reservation,  without  deed, 
wholly  invalid.     Here  the  whole  demise  is  void,  according  to  Doe  dem.  Griffiths 
V.  Lloyd,  3  Esp.  N.  P.  0.  78.     It  is  true  that  this  is  so  far  a  license,  that  if 
the  defendant  had  taken  any  game,  and  the  plaintiff  had  interfered,  the  former 
might  have  treated  that  as  %  breach  of  license :  but  the  action  here  is,  not  on  any 
act  done,  nor  on  a  quantum  meruit,  but  upon  a  contract.     Indeed  the  declara- 
tion is  bad ;  for  it  should  have  alleged  a  contract  by  deed.    It  is  true  that  one 
party  might  have  sealed,  and  not  the  other ;  and  perhaps  he  who  had  sealed 
might  have  brought  assumpsit,  in  such  a  case,  if  the  contract  could  be  created 
without  deed.     But  here  there  is  no  grant,  unless  the  grantor  seal.     His  seal 
would  have  created  a  covenant,  by  the  mere  words  of  grant. 
rj^-i      KtU^y  in  reply.    The  purpose  for  which  the  house  was  taken  is  per- 
^  fectly  immaterial :  the  alle^tion  in  the  *plea,  therefore,  respecting  that, 
may  be  dismissed  from  consideration.     Then  as  to  the  license.     If  this  action 
will  not  lie  upon  such  a  parol  license  (and  it  is  admitted  on  the  other  side  that 
such  a  license  is  given  by  the  agreement),  what  remedy  has  the  plaintiff?   Cove- 
nant is  out  of  the  question;  and  so,  upon  the  authorities,  is  distress.     [Wil- 
liams, J.     Why  not  use  and  occupation  ?]     If  that  action  lie,  there  is  an  end 
of  the  difficulty  arising  from  the  want  of  sealing.     Indebitatus  assumpsit  lies 

(a)  See  19  Yin.  Ab.  105,  tit  Besenration  (B) ;  ibid.  122.    Reservation  (0). 
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for  the  use  and  ooonpation  of  a  fishery :  there  are  precedents  of  this,  as  ia  Ghittj 
on  Pleading.(a)  It  is  true  that  the  easement  oonld  not  be  granted,  except 
under  seal :  but  it  does  not  follow  that  no  action  can  be  brought  for  the  aefcul 
enjoyment  of  an  easement  by  the  plaintiff's  permission.  [Littledals,  J.  Yon 
are  suing  on  the  contract,  not  on  use  and  occupation.  You  might  have  added 
a  count  for  use  and  occupation,  except  for  the  new  rules.](&)  The  declantioD 
alleges  an  entry  and  possession  by  the  defendant:  it  is  therefore good,if  iodela- 
tatus  assumpsit  be  maintainable  at  all.  Now,  the  want  of  the  grant  under  aeil 
is  not  fatal  to  indebitatus  assumpsit  for  actual  enjoyment.  [Littlsdale,  J. 
Was  there  ever  a  case  in  which  a  demise  being  averred,  the  plaintiff  was  allowed 
to  reject  that  averment,  and  insist  on  the  use  and  occupation?]  The  aetioa for 
use  and  occupation  always  proceeds  upon  a  contract  between  the  parties;  wliether 
that  be  express  or  implied,  can  make  no  difference  as  to  the  manner  of  plead- 
ing. Doe  dem.  Griffiths  t;.  Lloyd,  3  Esp.  N.  P.  0.  78,  is  inapplicable:  |^|^ 
there  the  ^question  was,  what  interest  the  defendant  ip  ejectment  pos-  ^ 
sessed  under  the  conveyance  whioh  was  impeached :  here  the  question  is,  whetlMr 
the  defendant  is  to  pay  for  what  he  has  actually  enjoyed?  The  law  in  Daktoa 
V.  Reeve,  1  Ld.  Raym.  77,  is  not  disputed;  but  it  is  inapplicable  where  tk 
claim  is  made  for  bygone  enjoyment  of  a  part:  for,  in  such  a  case,  a  jnryfroiild 
estimate  the  damages  by  way  of  apportionment  of  rent.  In  the  Dean  and  Chip- 
ter  of  Windsor  v.  Qover,  2  Saund.  803,  Saunders,  in  his  argument,  (whieh  is 
recognized  by  Parke,  J.,  in  Oardiner  v.  Wilkinson,  2  B.  &  Ad.  889,)  says,  ^^If 
a  bam  with  a  portion  of  tithes  be  demised  reserving  100^.  a  year  rent,  it  is  I^ 
served  as  well  in  respect  of  the  tithes  as  of  the  bam;  and  if  the  tithes  ire 
evicted,  the  rent  must  be  apportioned."  [Littledalb,  J.  That  means  la 
eviction  by  the  lessor.]  It  shews  at  least  that  the  whole  rent  is  not  neoessvilj 
extinguished  or  suspended  by  that  which  affects  only  a  part  of  the  thing  d6 
mised.  It  is  indeed  held,  that  if  there  be  eviction  from  part  of  the  thii^ 
demised,  there  can  be  no  action  on  the  demise :  but  that  does  not  affect  tk 
action  for  enjoyment.  Cfur.  adv,  wlL 

Lord  Denman,  0.  J.,  now  delivered  the  judgment  of  the  Court  Afier 
stating  the  declaration  and  third  plea,  his  lorddhip  proceeded  as  follows:— 

The  plaintiff  demurred,  assigning  the  omission  to  pray  judgment  for  spedil 
cause :  but  we  think  the  defect  is  expressly  cured  by  the  ninth  of  the  wr 
rule8*:(c)  <<  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  ^^^ 
in  bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  *-  \ 
allegation  of  actionem  non,^  ^'or  any  prayer  of  judgment''  ^'The  whole  aetioi 
generally"  means  the  whole  cause  appearing  in  the  count  to  whioh  the  pleiis 
pleaded. 

The  other  objection  is  of  a  more  general  nature,  namely,  that  the  agreeoMt 
is  for  the  conveyance  of  an  incorporeal  hereditament,  and  ought,  therefore,  ti 
have  been  under  seal.  And  we  are  olearly  of  that  opinion.  We  wished  hof- 
ever  for  some  time,  to  consider  whether  the  plaintiff  might  not  be  entitUdto 
recover  on  this  county  for  the  actual  enjoyment  of  the  thing  demised.  Oi 
examining  it  more  accurately,  we  find  that  this  count  is  not  so  frMned,  for  it  ooij 
alleges  that  the  defendant  entered  and  became  possessed  for  the  term,  whieh  k 
might  do  without  a  single  hour's  occupation  of  the  premises.  There  are  (Ax 
objections,  but  this  is  decisive  Judgment  for  the  defendant 

(a)  2  Ghitty  on  Pleading,  36 ;  6th  ed.  And  see  Precedents  in  Pleading,  by  Joscpb 
Chitty,  jun.,  part  i.  p.  138,  note  (/). 

(b)  Hil.  4  W.  4,  General  Rales  and  Regalations,  5.    6  B.  A(  Ad.  ilL 
[e]  Hil.  4  W.  4,  General  Rules  and  Regulations,  9.  5  B.  ik  Ad.  r. 
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*D0£  on  the  demise  of  JAMES  DOUGLAS,  and  FRANCES,  his 
Wife,  against  ELIZABETH  LOCK.     Saturday,  January  81. 

Tenant  in  fee  simple  derised  lands  in  London,  and  a  manor  and  lands  in  P.  in  Somerset- 
ibire,  to  a  tenant  for  life,  with  power  to  let  the  lands  in  London  for  twenty-one  years 
in  possession,  and  also  to  make  leases  of  the  lands  in  the  manor  of  P.  for  ninety-nine 
jears,  detenninahle  on  one,  two,  or  three  lives,  in  possession  or  reversion,  of  such  parts 
as  were  or  had  been  anciently  demised  for  one,  two,  or  three  lives,  to  as  the  ancient  and  ae- 
ouUmtd  yeaHy  rmta  and  retervatwm  ihotdd  be  thereby  reserved;  and  also  to  let  all  other 
Unds  in  P.  for  twenty-one  years,  aU  the  leaeee  being  made  andgranUd  in  the  same  manner 
end  /omj  and  with  and  under  eueh  and  IA«  like  reaervaUane,  reetrietione^  covenants,  cond^ 
tiont,  and  agreements^  aswere  usuidlg  and  customarily  contained  in  leasesofthe  same  kind  in 
the  9tveral  and  respective  parishes  and  places  where  the  same  premises  were  situate.  Leases 
for  ninety-nine  years  determinable  on  lives  as  aforesaid,  having  been  made  by  the  tenant 
for  life : 

1.  To  shew  whether  the  first  proviso  in  snch  power  be  complied  with,  the  previous  leases  of 
the  tame  premises  J  bnt  not  other  similar  leases  in  P.,  are  evidence ;  and  semble  that  the 
leiett preceding  lease  of  the  same  premises  is  the  most  proper  evidence. 

2.  To  shew  whether  the  second  proviso  be  complied  with,  leases  of  the  same  kind  m  P.  are 
eridence. 

3.  Qosre,  whether  a  lease  be  good  which  reserves  the  ancient  amount  of  yearly  rent  on 
the  premises,  bat  makes  it  payable  quarterly ,  the  ancient  reservation  having  been  of  a 
kelf-fftarly  payment  f 

4.  A  lease  nnder  the  power,  with  a  condition  for  re-entry  on  the  rent  being  twenty  days  m 
arreer^  is  not  bad,  although  the  condition  in  the  ancient  lease  was  for  re-entry  after 
rent  being  twenty-one  days  in  arrear, 

5.  Nor  ii  inch  lease  bad  for  restricting  the  re-entry  to  the  case  of  there  being  no  distress 
opon  the  premises,  the  ancient  restriction  of  the  re-entiy  being  to  the  case  of  there  be- 
ing no  overt  distress  upon  the  premises. 

6.  Qnere,  whether,  the  ancient  lease  having  reserved,  as  a  heriot,  the  best  beast  of  the 
Imte  (being  one  of  the  liVes),  his  sxecutors,  administrators^  or  assigns,  or  such  person  as 
fkeuld  be  in  possession  of  the  premises,  and  entitled  to  the  same  by  virtue  of  the  lease,  a  lease 
reserving  only  the  best  beast  of  the  lessu  (being  one  of  the  lives),  be  good  7 

7.  Bat  a  lease  is  not  bad  under  the  power,  which  reserves  the  best  beast  of  the  person  or 
perwiu  who,  for  the  time  being,  shall  be  tenant  or  tenants  in  possession  of  the  premises, 

8.  A  lease  is  not  bad  which  reserves  suit,  &c.,  to  and  at  the  mill  of  the  lessor  (tenant  for 
Ufe^  ker  heirs  and  assigns,  and  also  to  the  person  or  persons  to  whom  the  freehold  of  the  pre- 
MM*  thould  belong,  by  grinding  all  com  and  grain  at  the  mill,  the  ancient  lease  having 
reeerred  the  suit  to  and  at  the  mUl  of  the  lord  of  the  said  manor,  and  the  manor  having 
been  devised  to  the  tenant  for  life  and  the  remainder-man  in  fee,  with  the  lands. 

9.  Tbe  reservations  of  rent,  heriot,  suit  of  court,  and  suit  of  mill,  are  strictly  reservations:  a 
reservation  and  exception  (so  called)  of  the  liberty  of  hawking,  hunting,  fishing,  and 
fowling,  is  not  legally  a  reservation  or  excqftion,  but  a  privilege  granted  to  the  lessor. 

10.  Exception  and  reservation  (so  called),  from  the  demise,  of  timber  trees,mines  and  guar* 
nei,  are  exemptions,  not  reservations, 

11.  Nor  would  these  necessarily  be  construed  ap  coming  within  the  word  reservations  in  a 
power,  though  the  power  mentioned  rent  and  reservations,  and  there  appeared  to  be  ' 
in  fact  no  reservation  besides,  except  rent;  at  any  rate  the  construction  would  not  be 
■Qcb  where  there  were  in  fact  reservations  besides  rent. 

12.  QD«re,the  ancient  lease  having  excepted  all  mines  and  quarries  of  stone  and  slate,  and  att 
other  mines,  whether  a  lease  is  bad  in  which  the  exception  is  of  all  mines  of  tin,  <otf  tin, 
tin  works,  copper,  lead,  and  all  other  mines,  minerals,  and  metals  whatsoever, 

13.  Tbe  ancient  lease  exempting  from  the  demise  all  Umber  trees  and  tress  likely  to  prove 
timber,  now  standing,  growing,  or  being,  or  which  during  the  term  granted  should 
stand,  kt.,  on  the  premises,  and  the  lease  under  the  power  excepting  all  timber  trees, 
Ma  of  pollard  and  other  trees  whatsoever,  standing,  kc, ;  the  latter  lease  is  not  good,  the 
difference  in  the  exception  varying  the  sabject-matter  of  the  demise,  and  therefore  the 
rent  not  being  the  ancient  rent 

This  was  an  ejectment  tried  at  the  Somersetshire  Summer  Assizes,  1881, 

^061  ^^^  Alderson,  J.    A  verdict  was  taken  for  the  plainti£F,  subject  to  the 

^  opinion  *of  this  Court  upon  a  ease,  which  was  substantially  as  follows : — 

The  premises  in  question  are  within  the  manor  of  Porloek,  in  the  parish  of 
Porloek,  in  Somersetshire. 

William  Blathwayt,  being  seised  in  fee  of  them,  made  his  will,  dated  2l8t  of 
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Febraarj,  17^5,  which  was  set  out  id  the  case.     The  material  parte  tie  ii  fol- 
lows— *'I  give  and  derise  to  my  wile  Mary  Blathwayt,  all  thai  my  murr  or 
reputed  manor  of  Poriock,  and  the  several  capital  messoages,  mansioD^oaeea, 
and  other  messuages  and  tenements,  farms,  lands,  arable  meadows,  putan,t&d 
wood,  grounds,  hereditaments,  and  premises,  with  their  and  eveiy  of  thar  ap- 
jmrtenances  thereto  beloncinff,  or  in  anywise  appertaining,  situate,  Ijiog,  m 
being  in  the  parish  of  Ponock,  in  the  countj^  of  Somerset]  as  also  all  aid  ai- 
gular  my  several  fee  farm,  or  ground  rents  issuing  and  payable  oat  of  serenl 
messuages  or  tenemenia  situate,  lying  and  being  in  Bow  Lane  and  Lag  YaH, 
in  the  sevenJ  parishes  of  St.  Mary's,  Aldermanbury,  and  the  Holj  Trinitj,  m 
the  city  of  London,  and  all  my  messuages  or  tenements,  with  theapporteDances, 
in  the  said  parishes;  as  likewise  all  and  singular  my  fee  farm,  or  grouod  rente, 
issuing  and  payable  out  of  several  messuages  or  tenements,  situate,  lying,  asd 
being  in  St.  John  Street,  within  the  parish  of  Clerkenwell  and  the  parish  of  9l 
Luke,  in  the  oounty  of  Middlesex,  with  all  and  singular  my  messuages  or  teB^ 
ments,  lands,  and  premises,  with  the  appurtenances,  in  the  said  parishes  d 
Clerkenwell  and  St.  Luke,  I  give  and  devise  unto  my  said  wife,  to  bold  to  ha 
and  her  assigns,  from  and  immediately  after  my  decease,  for,  and  daring  tke 
term  of  her  natural  life,  in  lieu  and  in  full  recompense  and  bar  of  all  dower  as^ 
thirds,''  &o. ;  "  and  from  and  after  the  ^decease  of  my  said  wife,  I  give  ^^ 
and  devise  all  and  singular  my  said  manor,  messuages,  lands,  tenements,  ^ 
rents,  hereditaments,  and  premises,  to  my  eldest  son  and  heir  apparent,  to  hoU 
to  him,  his  heirs  and  assigns  for  ever.     Provided  always,  and  my  will  is,  lbs 
«iy  taid  in/e  thaU  have  full  power  and  authority,  from  time  to  tine,  dois!; 
her  natural  life,  to  grant  leaees  of  my  said  houses  and  premises  m  and  near 
London, /or  any  term  or  number  of  years  not  exceeding  twenty-one  ytan,!^ 
commence  and  takejplace  in  possession  and  not  in  reversion;  and  also  to  deoae 
and  grant  leases  of  all  and  every  the  estates  and  lands  lying  within  mgu^ 
manor  of  Porhcky/or  (he  term  of  fourscore  and  mneteen  yearsy  determkdl* 
on  one,  two^  or  three  livesy  in  possession^  reversion j  or  remainder  of  suck  part  v^ 
parts  thereof  as  now  is,  or  have  or  hath  been  anciently  demised  and  granted  J^ 
one,  two  J  or  three  lives  in  possession  or  reversion;  so  as  there  be  no  more  ttei 
three  lives  in  being  at  one  time;  and  so  as  the  ancknt  and  accustomed year^ 
rent  and  reservations  be  thereby  reserved:  and  also  to  demise  and  grant  l«se 
of  all  other  my  said  farms,  lands,  and  premises  wiMn  the  said  parish  ofV^- 
lock,  for  any  term  or  number  of  years  not  exceeding  twenty-one  years,  wfaereoc 
shall  be  reserved  the  utmost  and  most  improved  rent  that  can  or  may  be  bd«r 
gotten  for  the  same,  and  without  having,  receiving,  or  taking  any  fine  for  doi^ 
thereof,  and  so  as  the  tenants  or  occupiers  thereof  are  not  dispunishable  of  wastr. 
cdl  and  every  such  several  leases  of  my  said  houses  in  or  near  London,  of  wf 
said  estates  at  Porlock,  hekl  or  to  be  held  for  ninety-nine  years  determinaUio* 
lives,  and  of  my  said  farms,  lands,  and  estates,  being  from  time  to  timcne^ 
and  granted  in' the  same  manner  and  form,  and  with  and  under  such  asd  ^ 
like  reservations,  restrictions,  ^covenants,  conditions,  and  agreements,  as  r«jj^ 
are  usually  and  customarily  contained  in  leases  of  the  same  kind,  in  the  ^ 
several  and  respective  parities  and  places  where  Ae  same  premises  aren'tuaid 

The  testator  died  seised  in  May,  1787,  leaving  his  wife,  Mary  Blathwajt,bis 
surviving.  Mary  Blathwayt  died  in  December,  1823.  William  Blatbfif- 
oldest  son  and  heir  apparent  of  the  testator,  by  will  dated  23d  of  March;  17^* 
devised  bis  estate  in  remainder  in  the  premises  to  his  wife  Franoas,  one  of  ^ 
lessors  of  the  plaintiff,  for  life.  He  died  in  1806,  leaving  his  wife  Frances  hiiB 
surviving.  fVances  afierwaids  intermarried  with  Admiral  Dongas,  the  (Hkr 
lessor  of  the  plaintifF. 

The  defendant  is  the  widow  and  exeenirix  of  John  Lock,  and  claimed  to  bo» 
the  premises  under  two  leases  granted  by  Mary  Blathwayt.  The  que^tioo*^ 
whether  those  leases  were  conformable  to  the  power  eomtatned  in  tb«vil)<' 
William  Kathwayt,  the  original  testator. 
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The  first  lene  was  dated  the  20th  of  April,  1804,  whereby  Mary  Blathwavt 
demised  to  John  Look  the  premisee  in  question  for  ninety-nine  years,  if  the 
three  persons  therein  named  should  so  long  live;  one  of  whom,  Benjamin  Floyd, 
was  DOW  alive. 

By  the  seoond  lease,  dated  4th  of  November,  1820,  the  said  Mary  Blathwayt 
demised  to  thedefeadani  the  same  premises  for  the  remainder  of  the  above  term 
of  nioety-nioe  years  from  the  determination  of  the  estates  then  subsisting 
therein,  if  two  persons  in  this  lease  named  should  so  long  live,  one  of  whom 
wss  DOW  alive. 

The  only  old  lease  now  existing  of  the  premisea  in  queatioa  was  ime  produced 
*7091  ^^  ^^^  P^*^  ^^  ^^^  plaintiff,  from  the  muniment  room  of  the  estate,  bear- 
J  ing  date  the  *15th  of  April,  1756.  Copies  of  the  three  leases  accom- 
paoied  the  case. 

The  lessors  of  the  plaintiff  contended  that  the  leases  of  1804  and  1820  were 
both  invalid,  in  coosequence  of  certain  variations  from  the  lease  of  1756.  The 
sereral  objections  were  stated  in  the  case:  they  will  be  seen  by  the  following 
table,  in  which  the  corresponding  clauses  are  contained  in  the  order  answering 
to  that  of  the  objections  as  taken  in  the  argument  for  the  plaintiff: — 


I. 
Lease  of  15th  April,  1766, 
bjr  WUIiam  Blathwayt,  the 
iMtotor,  to  WiUiam  Frost; 
habendam  to  William  Frost, 
his  cxecQtors,  administra- 
ton,  and  assigns,  after  the 
determinttion,*©.  (of  an  es- 
tate thea  in  being),  for  99 
;«ars,  if  the  said  W.  F.  uid 
Joan  Parkin,  or  either  of 
them,  shall  so  long  liye. 


1.  All  that,  ftc. 

lExcept  and  always  re- 
ferred OQt  of  this  present 
demiM  and  grant,  onto  the 
•aidWiUiaoi  Blathwaite,hia 
hairs  and  aa8ign8,all  and  all 
manner  of  timber  trees,  and 
trees  likelj  to  prove  timber, 
ftow  standing,  growing,  or 
being,  or  which,  daring  the 
tern  herebj  granted,  shall 
stand,  grow,  or  be, in  or  upon 
ue  said  demised  promisee^ 
or  any  part  thereof. 


IL 
Lease  of  20th  April,  1804, 
by  Mary  Blathwayt  to  John 
Lock,  habendum  to  the  said 
J.  L.,  his  executors,  admin- 
istrators, and  assigns,  for  99 
years  from  henceforth,  if 
John  Lock,  William  Farth- 
ing, and  Beijamin  Floyd,  or 
either  of  them,  shall  so  long 
live. 


1.  AU  that,  kc 

Kxcept  and  always  reserv- 
iag  out  of  this  demise,  unto 
the  said  Mary  Blathwajt| 
her  heirs  and  assigns,  or  un- 
onto  such  person  or  persons 
to  whom  the  freehold  of  the 
same  premises  shall  belong, 
all  timber  trees,  bodies  of 
poUard  and  other  trees  what- 
soever, standing  or  growing 
in  or  upon  the  said  denused 
premises,  with  free  libertj  to 
fell,  root  up,  hew,  saw,  and 
carry  away  the  same  at  her 
and  their  pleasure. 
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2.  And  also  except  and 
uiewise  reserved  as  afore- 
said, all  mines  and  qnarries 
of  stone  and  slate,  and  all 
other  mines  whaUoever,  in 
end  upon  the  said  premises 


2.  And  also  except  and 
reserving  all  mines  of  tin, 
toll  tin,  tin  works,  copper, 
lead,  and  all  other  mines, 
minerals,  and  metals  what- 
soever, now  or  hereafter  to 


in. 

Lease  of  4th  November, 
1820,  by  Mary  Blathwayt  to 
Elisabeth  Lock,  habendum 
to  the  said  B.  L.,  her  execu- 
tors, administrators,  and  as- 
signs, from  the  death  of  Ben- 
jamin Floyd,  or  sooner  de- 
termination of  the  estate  now 
subsisting  and  determinabla 
on  his  death,  for  the  remain- 
der of  the  term  granted  by 
the  lease  of  20th  April,  1804» 
if  John  Ridler  and  Elisabeth 
Rawle,  or  either  of  them, 
should  so  long  live. 

1.  All  that,  &c. 

Except  and  reserving  unto 
the  said  Mary  Blathwayt, 
her  heirs  and  assigns,  and 
onto  such  person  or  persona 
to  whom  the  freehold  and 
inheritance  of  the  same  pre- 
mises shall  belong,  all  tim- 
ber trees,  bodies  of  pollard 
and  other  trees  whatsoever, 
now  or  hereafter  standing  ov 
growing  in  or  upon  the  said 
demised  premises,  with  free 
liberty  of  ingress,  egress,  and 
regress  for  her  and  them 
their  agents,  workmen,  and 
servants  at  all  times,  and  to 
fell,  root  up,  hew,  saw,  and 
cany  away  the  same,  with 
horses  and  every  manner  of 
carriages,  at  her  and  their 
pleasure. 

2.  And  also  except  and 
reserving  all  mines  of  tin, 
toll,  tin  works,  copper,  lead, 
and  all  other  mines,  mine- 
rals, and  metals  whatsoever, 
and  quarries  of  stone  and 
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or  anj  part  thereof,  or  to  be 
foand  or  discovered  therein, 
with  fall  and  free  liberty  of 
ingres8|  egress,  and  regress, 
to  and  for  the  sud  WUUam 
Blathwajt,  his  heirs  and 
assigns,  with  his  and  their 
workmen  and  agents,  horses, 
carts,  and  carriages,  to  fell, 
cat  down,  search  after,  dig 
up,  and  carry  away  the  same, 
he,  the  said  W.  B.,  &c.,  (pay- 
ing reasonable  damages  to 
be  adjudged  as  therein  spe- 
cified). 

3.  And  also  except  and  re- 
serred  likewise,  as  aforesaid, 
nnto  the  said  William  Blath- 
wayt,  his  heirs  and  assigns, 
and  his  and  their  servants 
and  attendants,  fall  and  free 
liberty  of  hawking,  hunting, 
fishing,  and  fowling  at  tSx 
fit  and  seasonable  times  in 
the  year,  in  and  upon  the 
said  premises  and  every  part 
thereof. 

4.  Yielding  and  paying, 
therefore,  yearly  and  every 
year,  from  and  after  the  com- 
mencement of  the  said  term, 
hereby  granted,  and  daring 
the  continuance  thereof  (de- 
terminable as  aforesaid,  unto 
the  said  William  Blathwayt, 
his  heirs  and  assigns,  the 
yearly  rent  or  sum  of  10«. 
and  9(f.  of  good,  Ac,  clear  of 
all  and  all  manner  of  taxes, 
kc,  at  these  two  most  usual 
feasts  or  days  of  payment  in 
the  year  (that  is  to  say^,  the 
feast  of  St.  Michael  the  Arch- 
angel, and  of  the  Annunci- 
ation of  the  Blessed  Virgin 
ICary,  by  even  and  equal 
portions,  the  first  payment 
thereof  to  begin  and  be  made 
at  and  upon  such  of  the  said 
feasts  or  days  of  payment 
as  shall  come  and  happen 
to  be  next  after  the  com- 
mencement of  the  present 
demise. 

6.  And  also  yielding  and 
pajing,  at  and  upon  the  se- 
veral and  respective  deceases 
of  the  said  William  Frost 
and  Joan  Parkin,  they  dying 
successively  as  they  are  here- 
in-before  named  in  the  ha- 
bendum of  these  presents, 
and  not  otherwise,  the  best 
good  of  him  the  said  William 


be  found  upon  the  said  pre- 
mises, or  any  part  thereof, 
with  free  liberty  for  her  and 
them,  their  workmen  and 
servants,  with  horses  and 
carriages,  at  all  times  to  en- 
ter, and  also  with  full  liberty 
to  dig,  work,  and  search  for 
all  minerals  and  metals 
therein,  and  to  take  and 
carry  away  the  same. 


3.  And  also  except  the 
royalties  belonging  to  the 
said  demised  premises. 


m. 

slate  now  or  heresfterlobe 
found  in  or  upon  the  said 
demised  premises,  or  uy 
part  thereof,  with  like  free 
liberty  to  enter  with  honci 
and  carriages,  and  tt  ell 
times  to  dig,  work,  ud 
search  foe  all  mineralB  esd 
metals,  stone,  and  slete 
therein,  and  to  take  isd 
cany  away  the  same. 


3.  And  also  except  tbe 
royalties  in  any  manner  be- 
longing or  appertaining  to 
the  said  demised  premisei. 


4.  Tielding  and  pajring 
therefore,  yearly  and  every 
year,  during  the  continuance 
of  the  said  term,  unto  the 
said  Mary  Blathwayt,  her 
heirs  or  assigns,  or  unto  such 
person  or  persons  to  whom 
the  freehold  of  the  said  pre- 
mises shall  belong,  the  yearly 
rent  or  sum  of  10«.  and  9^ 
of  lawful,  Ac,  by  four  equal 
quarterly  payments  in  the 
year,  that  is  to  say,  the  20th 
day  of  July,  the  20th  day  of 
October,  the  20th  day  of 
January,  and  the  20th  day 
of  April,  freed  and  discharged 
of  and  from  all  rates,  ic, 
the  first  payment  thereof  to 
begin  and  be  made  on  the 
20tii  day  of  July  next  ensu- 
ing the  date  hereof. 


6.  And  also  yielding  and 
paying  unto  the  said  Mary 
Blathwayt  and  her  assigns, 
or  to  such  person  or  persons 
as  aforesaid,  upon  and  after 
the  respective  deaths  of  every 
of  them,  the  said  John  Lock, 
William  Farthing,  and  Ben- 
jamin Floyd,  the  lives  above 
named,  and  upon  every  sur- 


4.  Yielding  and  psTing 
therefore,  yearly  and  eray 
year,  from  alter  the  oon- 
mencement  of  the  said  tens, 
and  during  the  continQisee 
thereof,  unto  the  sud  Ihrj 
Blathwayt,  her  heirs  or  tf- 
signs,  or  unto  such  perfos 
or  persons  as  aforesaid,  tbe 
yearly  rent  or  sum  of  Inl- 
and 9d,  of  lawful,  kc^  by 
four  equal  quarterly  W 
ments  in  the  year,  thst  is  to 
say,  the  25th  day  of  Marti, 
the  24th  day  of  June,  tbe 
29th  day  of  September,  ud 
and  the  25th  day  of  Decen- 
ber,  freed  and  discharged  of 
and  from  all  rates,  kc^  ^ 
first  payment  to  be  made  oe 
such  of  the  siud  quarter  dan 
as  shall  first  happen  next 
after  the  commencemest  of 
the  said  term. 


[»7ll 

5.  And  also  yiddmg  asd 
paying  unto  the  saidHaiy 
Blathwayt,  her  heirs  or  u- 
signs,  or  unto  such  peaoa 
or  persons  as  aforesaid, 
upon  and  after  the  sevefal 
deaths  and  deceases  of  Unb 
the  said  John  Ridler  end 
Elisabeth  Rawle,  theydjiil 
after  the  commencement  ci 
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u. 

renddr  or  assignment  of  the 
said  hereby  demised  premi- 
ses, and  of  eveiy  of  them, 
the  best  goods  of  and  be- 
longing to  him  Ike  said  John 
Locic,  for  an  heriot  or  fisr^ 
lief:  and  also  (suit  of  oonrt 
reserved). 


m. 


the  s«d  term,  the  best  goods 
of  the  person  or  persons  who, 
for  the  time  being,  shall  be 
tenant  or  tenants  in  posses- 
sion of  the  said  demised  pre- 
mises, for  and  in  the  name  of 
an  heriot  or  farlief :  and  also 
(suit  of  court  resenred). 


Froit,  his  ezecators,  admin- 
istrators, or  assigns,  or  such 
person  as  shall  be  then  in 
possession  of  the  premises 
Wiebj  granted,  and  entitled 
to  the  same  bj  Tirtne  hereof, 
fin*  and  in  the  name  of  an  he- 
riot: and  likewise  (suit  of 
'court  resenred). 
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S.  And  also  doing  and 
pnforming,  from  time  to 
time,  during  the  said  term, 
(determinable  as  aforesaid,) 
snit,  toll,  custom,  and  ser- 
Tiee  to  and  at  the  water  grist 
mill  of  and  belonging  to  the 
lord  of  the  said  manor,  and 
dt&ate  and  being  within  the 
same,  bj  grinSng  all  his 
and  their  com  and  grain 
there. 

7.  And  if  it  shall  happen 
the  said  yearly  rent  or  sum 
of  I0#.  and  9 J.,  and  heriots, 
hereby  resenred,  or  either  of 
them,  shall  be  behind  and 
vspaid,  in  part  or  in  all,  by 
the  space  of  twenty-one  days 
next  after  either  of  the  said 
feasts  or  days  of  payment 
whereon  the  same  are  hereby 
nspeetiTely  reserred  and 
ought  to  be  paid  as  afore- 
said (being  lawfully  demand- 
ed), and  no  sufficient  overt 
distress  or  distresses  can  or 
may  be  had  or  found  in  or 
upon  the  said  demised  pn- 
mises,  or  some  part  thereof, 
whereby  to  lery  the  same 
and  the  arrears  thereof  (if 
any  shall  be),  that  then 
(power  to  WUliam  Blath- 
wsyt,  his  heirt  and  assigns 
tors-enter). 

The  lessors  of  the  plaintiff  proved  that  their  property  in  the  parish  of  Porlook 
consisted  of  about  4000  acres  of  land  in  the  wnole.  That  there  were  five  hun- 
dred acres  of  land  in  the  parish,  the  property  of  others ;  one  hundred  or  more 
of  the  five  hundred  helonged  to  Lord  Kins,  and  were  common :  one  hundred! 
of  wood  were  Lord  King^ ;  some  few  Sir  Thomas  Acland's.  The  rector  had 
aboot  one  hundred  acres  of  wood,  and  some  common,  and  other  lands.  There 
were  some  few  other  proprietors  of  about  three  or  four  acres  each. 

The  defendant  proposed  to  prove,  that  the  several  leases  were  granted  with 
such  reservations,  restrictions,  covenants,  conditions,  and  agreements  as  were 
^^n^  usually  *and  customarily  contained  in  leases  of  the  same  kind  in  the 
J  parish  and  place  where  the  same  were  situated;  and  for  this  purpose  he 
tendered  in  evidence  several  leases  granted  by  the  said  WilUam  Blathwayt  of 
lands  and  tenements  in  Porlock ;  but  the  learned  Judge  was  of  opinion,  that 
the  defendant  was,  in  this  respect,  confined  to  former  leases  of  the  same  pro- 
perty. It  wBSy  however,  agreed,  that  leases  of  other  lands  within  the  said 
manor  should  form  part  of  this  oase^  subject  to  the  opinion  of  the  Oonrt  on  the 
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6.  And  also  yielding,  do- 
ing, and  performing,  from 
time  to  time  daring  the  said 
term,  snit,  toll,  custom,  and 
serrice  to  and  at  the  water 
grist  mill  of  and  belonging 
to  the  said  Mary  Blathwayt, 
her  heirs  or  assigns,  and 
also  to  the  person  or  persons 
as  aforesaid,  by  grinding  all 
their  com  and  grain  at  snch 
milL 

7.  Provided,  that  if  the 
said  yearly  rent  of  10«.  and 
9d.  and  heriots,  hereby  re- 
served, or  any  part  thereof, 
shall  be  behind,  unpaid,  or 
unperformed  by  the  space  of 
twenty  days  next  after  the 
same  shaU  respectively  be- 
come dne  and  payable,  be- 
ing lawftilly  demanded,  and 
no  sufficient  distress  or  dis- 
tresses can  be  had  or  found 
upon  the  said  demised  pre- 
mises, or  some  part  thereof, 
whereby  to  levy  the  same 
with  the  arrears  thereof,  or 
if  (certain  other  specified 
omissions,  &c.,  shall  occur), 
that  then  ^power  to  Maiy 
Blathwayt,  her  heirs  or  as- 
signs to  re-enter.) 


6.  And  also  yielding,  doing 
and  performing,  from  time 
to  time,  during  the  siud  term, 
suit,  toll,  custom,  and  ser- 
vice to  and  at  the  water  grist 
mill  of  and  belonging  to  the 
said  Maty  Blaithwayt,  her 
heirs  and  assigns,  and  also 
unto  such  person  or  persons 
as  aforesaid,  by  grinding  all 
her  and  their  com  and  grain 
at  such  mill. 

7.  Prorided  always,  that 
if  the  said  yearly  rent  of  10«. 
and  9<f.,  and  heriots,  hereby 
reserved,  or  anypart  thereof, 
shall  be  behind,  or  unpaid, 
or  unperformed  by  the  space 
of  twenty  days  next  after  the 
same  shall  respectively  be- 
come due  and  payable,  being 
first  lawfully  demanded,  and 
no  sufficient  distress  or  dis- 
tresses can  or  maybe  had  or 
found  upon  the  said  demised 
premises,  or  some  part  there- 
of, whereby  to  levy  the  same 
with  the  arrears  thereof,  or 
if  (certain  other  specified 
omissions,  kc,  shall  occur), 
then  it  shall  be  lawful  (power 
to  Mary  Blathwayt,  her  heirs 
or  assigns,  or  such  person  or 
persons  as  aforesaid,  to  re- 
enter). 
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admissibility  of  saoli  leases  in  evidence ;  and  that  the  Court  should  be  at  liberty 
to  draw  any  inference  of  fact  which  a  jury  might  have  drawn  from  the  e^denoe 
herein-after  set  out 

The  defendant  contended,  first,  that  there  was  no  usual  reservation  in  respeet 
of  trees  in  leases  of  the  same  kind  in  the  same  parish ;  for  that  the  reserfitioii, 
where  it  does  occur,  is  in  these  thirteen  varieties: — ^1.  In  three  leases,  <<  timber 
trees,  and  trees  likely  to  prove  timber,  and  all  young  saplings  of  oak,  ash,  ind 
elm."  2.  In  seven  leases,  '<  timber  trees  fit  for  timber,  and  all  young  saplings 
of  oak,  ash,  and  elm."  8.  In  thirteen  leases,  '<  timber  trees,  and  trees  likelj 
to  become  timber."  4.  In  three  leases,  "  timber  trees,  and  young  sapling?  of 
oak,  ash,  and  elm."  5.  In  one  lease,  "  timber  trees,  and  trees  fit  for  timha" 
6.  in  two  leases,  '^  timber  trees,  and  trees  likely  to  become  timber,  and  all  other 
trees."  7.  In  one  lease,  ''  timber  trees,  and  trees  likely  to  prove  timber,  and  ill 
younff  saplings  of  oak,  ash,  and  elm,  and  all  other  trees."  8.  In  one  lease, 
"  timber  trees,  and  trees  likely  to  prove  timber,  of  oak,  ash,  and  elm."  9.  la 
one  lease,  ^^  timber  trees,  and  trees  fit  for  and  likely  to  be  timber,  of  oak,  ash, 
and  elm."  10.  In  five  leases,  <<  timber  trees,  and  *trees  likely  to  become  r^t  < 
timber,  and  all  other  trees  except  fruit  trees."  11.  In  two  leases,  '^  tim-  >> 
her  trees,  woods,  and  underwoods."  12.  In  one  lease,  "  timber  trees,  and  trees 
fit  for  timber,  and  all  young  saplings  of  oak,  ash,  and  elm,  with  liberty  to  €«t 
and  take  them  away,  paying  reasonable  damages."  13.  In  thirteen  leases, "  tim- 
ber trees,  and  trees  likely  to  prove  timber,  with  liberty  to  cut  and  ikke  them 
away,  paying  reasonable  damages."  And  that  in  the  three  next  mentioDed, 
and  in  nine  others,  at  least,  in  that  parish,  there  was  not  any  reservation  of 
timber  at  all;  and  the  case  then  specified  three  leases,  dated  reapectivelj in 
1787,  1789,  1747 ;  the  parcels  being  of  messuages,  ^rdens,  orchards,  and 
arable,  meadow,  and  pasture  land. 

Secondly.  That  there  were  many  leases  of  the  same  kind  (hj  the  testator  and 
his  father,  the  former  owner,)  of  lands  in  the  parish  of  Porlock,  where  mines, 
Ac.  were  not  excepted ;  and  the  case  then  specified  five  leases  dated  1710, 1736, 
1787, 1789, 1747;  the  parcels  being  of  messuages,  parks,  wairena,  gardeai, 
^ohards,  and  arable,  m^ow,  and  pasture  land. 

Thirdly.  That  in  leases  of  the  same  kind  in  the  parish  of  Porlock  by  the  tes- 
tator and  hi8,fiither,  the  liberty  of  hawking,  hunting,  &c.,  was  not  reserved  ia 
any  other  manner  than  in  the  leases  of  1804  and  1820,  and  that  in  many  leases 
it  was  altogether  omitted ;  the  case  then  specified  four  leases,  dated  reapectively 
1789, 1747,  1748, 1749,  the  parcels  being  of  messuages,  gardens,  orchard^ 
woods,  and  arable,  meadow,  and  pasture  land;  and  it  stat^  thsa  there  were 
forty-six  other  leases  in  which  there  was  the  same  omission ;  and  also  one  dated 
February  17th,  1779,  to  Abraham  Phelps,  of  a  messuage  or  tenement,  with 
curtilages,  gurden,  and  orchard,  containing  *one  acre  and  a  half,  with  m^^ 
the  appurtenances  (except  all  wood  and  right  of  common,)  and  wherein  *- 
mines,  quarries,  hunting,  hawking,  and  shooting,  and  all  other  royaUieM  wbaV 
soever  were  reserved.  And  that  the  same  form  of  reservation  occurred  in  fbor 
other  similar  leases. 

Fourthly.  That  there  were  manv  leases  of  the  same  kind  in  the  pariah  of 
Porlock,  made  by  the  testator  and  his  father,  in  which  the  rent  was  leaerfad 
quarterly ;  and  the  case  then  specified  seven  leases,  dated  respectively  1724, 
1789, 1751, 1757, 1758, 1758, 1759,  the  parcels  being  of  messuages,  orehards, 
woods,  arable,  meadow,  and  pasture  land.  And  that  there  were  nine  other  leases 
of  the  same  grantors,  reserving  i^nt  quarterly. 

Fifthly.  That  the  reservation  of  a  sum  of  money  for  a  heriot  was  usual  in 
leases  of  the  same  kind,  and  made  by  the  testator  or  his  father,  of  lands,  fei 
in  the  parish  of  Porlock,  and  occurred  in  fifty  such  leases :  that  the  reservatifla 
of  best  beast,  or  best  goods,  was  also  usual,  and  occurred  in  fourty-four  leases: 
and  so  of  the  best  beast,  or  goods,  or  money,  with  which  there  were  thirteso 
leases :  and  that  there  were  fourteen  leases  with  the  reaervaUon  of  the  best 
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beast  or  besi  gooda  of  the  party  poflseaaed  of  the  premiseSy  and  entitled  under 
the  fease,  or  in  pofleesmoD.    The  defendant  instanoed  fiye  leaaee,  dated  respeot- 
ively  1730, 1742, 1779  (the  above-mentioned  lease  to  Abraham  Phelra),  1782, 
1782,  im  whidk  were  reserved  money  heriots;  the  immediately  preeeding  lease 
haTiBjs  reserred  the  best  beast  or  best  goods. 
Thu  part  of  the  ease  did  not  notioe  the  objection  on  the  sixth  olanse. 
ScTenthly.    The  defendant  aUeged  that  theie  was  no  nsnal  resenration  in 
rji^i  NB^eot  of  entry  in  defiiolt  of  ^distress,  in  leases  of  the  same  kind  in  the 
^  parish  of  Porlook;  and  she  prodnoed  two  instances  of  leases  withoat 
sach  a  reserration,  dated  respectiTely  1714  and  1724. 

The  testator,  William  Blathwayt  the  elder,  granted  eighty-fiye  leases,  and 
there  were  128  other  leases  granted  before  his  time.  Of  the  said  eighty-fiye 
leises,  forty-nine  contain  the  said  reservations  of  trees,  Ac. ;  forty-one  contain 
the  reservation  of  a  right  to  hnnt,  shoot,  sport,  Ac. ;  seventy-five  contain  a  re- 
serration  of  the  rent  Iwlf-yearly ;  seventy-three  contain  the  reservation  of  suit 
at  the  lessor's  manor  mill;  and  eighty-one  contain  a  reservation  of  a  right  to 
le^nter  in  case  there  should  be  no  '^  overf '  distress  upon  the  itemises.  It  was 
coDteoded  for  the  plaintiff,  that  two  leases  of  1779,  Febroary  17,  and  October 
12|  were  such  leases  as  were  nsoally  granted  by  the  testator  in  the  said  manor 
of  Porloek.(a)  And,  as  evidence  thereof,  there  were  produced  from  among  the 
plaintiff's  muniments  two  agreements  found  there  with  the  said  two  leases,  each 
lament  bearinff  date  the  18th  of  October,  1778,  and  each  made  between  and 
signed  by  the  said  WiUiam  Blathwayt  and  Abraham  Phelps,  whereby  respect- 
ireljBhtthwayt  agreed  to  grant  the  said  two  leases  respectively  to  Phelps;  and 
each  agreement  contained  the  following  clause :  **  The  said  Abraham  Phelps 
agrees  to  ezeoate  a  counterpart  of  such  lease  to  Mr.  Bkthwayt,  and  to  enter 
into  sach  covenants  as  are  usual  and  proper  in  leases  of  the  like  kind  for  the 
manor  of  Porlook." 

«yiyn      *If  the  Oourt  should  be  of  opinion  that  the  leases  of  1804  and  1820 
-'  were  inralid,  the  verdict  was  to  stand ;  otherwise  a  verdict  to  be  entered 
for  the  defendant.    The  case  was  argued  in  Easter  term  la8t.(6) 

Meti^  for  the  pUuntiff.  Neither  the  lease  of  1804,  nor  that  of  1820,  is  good 
as  an  execution  of  the  powers,  comparing  those  leases  with  the  lease  of  17^. 

First:  In  the  lease  of  1756  there  was  a  reservation  of  10<.  9d.  out  of  the 
immiaes,  excepting  from  the  demise  all  timber  trees,  and  trees  likely  to  prove 
timber,  growing  or  to  grow  during  the  term.  The  leases  of  1804  and  1820 
except  idl  timber  trees,  bodies  of  pollard  trees,  and  other  trees.  Therefore, 
nnder  the  latter  two,  the  lessee  was,  and  the  reversioner  was  not,  entitled  to  take 
the  ahredsy  and  everything  except  the  bodies,  of  all  trees  which  were  not  actually 
timber  trees  at  the  time  of  the  demise :  whereas,  under  the  lease  of  1756,  the 
whole  of  all  trees  likely  to  become  timber  belonged  to  the  reversioner ;  and, 
oonaeqnently,  there  is  not  the  same  reteroo^um,  according  to  the  definition  in 
Go.  lit  148  a.  ''Beserve  cometh  of  the  Latin  word  reserve,  that  is,  to  provide 
for  store;  as  when  a  man  departeth  with  his  land,  he  reserveth  or  provideth  for 
himself  a  rent  for  his  own  livelihood.  And  sometime  it  haUi  the  force  of  9aving 
oreampeM^.  So  as  sometime  it  serveth  to  reserve  a  new  thins,  vis.  a  rent,  and 
sometime  to  except  part  of  the  thing  in  ease  that  is  granted."  Besides,  the 
rabjeet-matter  demised  in  the  leases  of  1804  and  1820  differs  from  that  demised 
in  the  lease  of  1756,  in  that  which  is  excepted.  In  Smith  v.  Bole,  Cro.  Jac. 
*7181  ^^^'  *  prebend,  which  had  *been  usually  let,  with  the  exception  of  all 
^  crab  trees,  for  17/.,  was  let  without  that  exception,  at  the  same  rent ; 


(a)  For  a  lease  of  Febraary  11, 1779,  see  pp.  714,  715,  ante,  where  it  appears  that  it 
coDtainded  a  reMrration  of  banting,  Ac,  wbich  the  leases  under  which  the  defendant 
claimed  did  not  contain ;  and  it  appears  to  have  been  assnmed  that  the  lease  of  October 
12,  conuponds  with  that  of  Febmary  17,  and  that  neither  corresponded  with  the  lease  of 

(»)  May  2d ;  before  Lord  Oenmaa,  G.  J.,  Litdedale,  Palteson,  and  ?nUlams,  Js. 
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and  it  waa  held  tittt,  more  being  let  than  waa  aneieotiy  let,  the  kaae  wis  ivA 
by  8t  82  H.  8,  o.  28,  a.  2,  and  IS  EUi.  e.  10,  a.  8;  *'fat  it  ia  not  the  aadeai 
renty  where  there  be  nu>re  let  than  waa  before/'    So  in  Doe  desL  Baiilettv. 
Bendle,  8  M.  Ji(  S.  99,  a  power  to  let  at  the  aseient  and  aoonatmned  yearly  reat 
waa  held  not  to  be  well  executed  by  a  kaae  inol«diBg  paroela  never  befoie  ^ 
miaed.    So  in  Oo.  Lit  44,  b.,  it  ia  kid  down  that,  under  at  82  H.  8,  e.  28,  s. 
2^  'Mf  twenty  aoree  of  land  have  been  aocnatomab]^  letten,  and  a  leaae  ia  nttde 
of  thoae  twenty,  and  of  one  acre  which  waa  not  aeenstomably  letten,  reaerrisg 
the  aocnatomable  yearly  rent,  and  ao  maoh  more  aa  MEceeda  the  vadne  of  the 
other  acre,  thia  leaae  is  not  warranted  by  the  aot,  for  that  the  aooualomahle  rent 
ia  not  reserved,  seeing  part  was  not  aeomstomably  letten,  and  the  rent  iameth 
oat  of  the  whole."  The  same  point  was  deoided,  in  the  case  of  a  poweri  in  Lord 
Mooatjoy'a  Case,  5  Rep.  5,  b.  (Reaolution  2d). 

Secondly :  The  aame  obaervationa  apply  ta  the  omiasion,  in  the  leaaea  of 
1804,  to  ezcq>t  the  stone  and  slate  qnarriea. 

GHurdly :  They  abo  apply  to  the  omission  of  the  exception  as  to  i^rdag; 
which  omission  mahes  the  reversion  less  beneficial  to  the  reversioner.  There 
may  indeed  be  some  question,  whether  this  exceptioa  be  properly  a  reaervatioB, 
inasmuch  aa  the  right  of  entry  for  the  purpose  of  sporting  woiud  not  have  ex- 
olttded  the  lessee  in  the  same  way  as  the  reaervaition  of  trees  and  mines  woald. 
However,  in  Tomlinson  o.  Day,  2  R  ft  R  080,  ^heve  land  had  been  p.|g 
taken  at  a  rent  named,  under  an  agreement,  by  which  the  party  taking  ^ 
waa  to  have,  among  other  things,  the  exclusive  right  of  sporting,  but  it  tuned 
out  that  the  other  party  oould  not  give  this  right,  and  the  tenant  waa  warned 
off,  the  Court  held  thia  <<  an  eviction  of  part  of  the  aubject-matter  of  the  demise.'' 

Fonrthl V :  The  variation  as  to  the  times  at  whioh  the  rent  is  made  payable, 
prevents  the  leases  of  1804  and  1820  from  beins  an  execution  of  the  power. 
It  is  no  longer  the  ancient  and  accustomed  yearly  rent  and  reservation.  The 
ancient  reservation  of  rent  was  upon  a  half-yearly  payment  Li  Doe  dem.  Earl 
of  Shrewsbury  v.  Wilwm,  5  B.  &  Aid.  868,  a  question  arose  as  to  the  resem- 
tion  of  rent  under  a  power.  The  power  there  required  that  the  uaoal  aad 
aoouatomed  yearly  rents  should  be  reserved  and  made  payable  yeafUf;  and  tbe 
reservation  in  the  lease  which  was  impeached,  waa  of  a  rent  payable  hall-yearlj. 
The  queation  there  was  decided  in  favour  of  the  leaae,  aimply  on  the  wordi  of 
the  power,  <'  payable  yearly ;"  it  being  held  that  those  words  did  not  mean  tbat 
there  should  oe  only  one  payment  in  the  year.  So  for  that  oaae  does  not  apply 
to  the  present,  which  must  be  decided  on  t)ie  conformity  or  nonconformity  wiiii 
the  ancient  leaae.  But  it  waa  there  laid  down  by  Lord  Tenterden,  p.  881, 
B^yley,  J.,  p.  887,  and  Hoboyd,  J.,  p.  898,  that  the  time  and  mode  of  pay- 
ment, as  shewn  by  ^e  ancient  leases,  were  circumstances  to  be  taken  into  oat 
sideration  in  determining  whether  the  rent  reserved  wes  the  usual  and  aceaa- 
tomed  yearly  rent  It  is  not  necessaiy  to  contend  that,  if  Uie  xeeervalion  ia 
the  ancient  leaae  had  been  *of  quarterly  paymenta)  a  reaervadon  of  half-  r^^^ 
yearly  payments  could  not  have  satisfied  the  power;  but  it  ia  dear  that  ^  '* 
the  remainder  man  is  prejudiced  by  a  quarterly  reservation  being  aubatitated 
for  the  half-yearly  reaervation.  Thua,  in  the  leaae  of  1820,  suppose  the  tenaat 
for  life  to  die  on  the  80th  of  September,  hia  executor  woald  take  the  rent  ap 
to  the  preceding  day;  and  the  remainderman,  on  the  26th  of  Deoember  Mov- 
ing, would  be  entitled  to  a  quarter'a  rent  only,  instead  of  half  a  yearns  itaX, 
(But  now  see  stak  4  ft  5  W.  4,  o.  22,  s.  2.)  This  objection  is  supported  by 
Gilbert  on  Bents,  p.  50.  And  independently  of  this,  prejadloe  might  also  arise 
to  the  remainder  man  from  the  variation  of  the  days  of  payment,  even  if,  in  all 
the  three  leases,  the  reservation  had  been  (Mf  a  quarteriy  pavment. 

IHfthly :  The  ancient  lease  reserved  Uie  best  good  of  the  lessee,  his  executors, 
administrators,  and  assigns,  and  of  such  person  as  should  be  in  possession.  Hie 
leaae  of  1804,  confinea  Uie  heriot  to  the  oest  good  of  the  lessee  only.  The  lease 
of  1820  confines  it  to  the  beet  good  of  the  tenant  in  poaaession.    Li  Com.  Pig. 
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Oopykold  ^K.  20,)  it  is  kid  dows  tJiAt,  ^^li  ttpon  %  lease  for  ihree  livee  tiiere 
be  leBerrea  for  va  keriot  upon  the  deelii  of  eeoh,  his  or  ^leir  best  heoity  and  the 
leaas  be  aasitfned,  and  then  one  of  the  Uvea  cties;  the  beast  of  the  assignee 
cannot  be  taken."(a)  In  Randall  n.  Socmtji  Cro.  Oar.  SIS,  b.^  there  was  an 
avowry  for  s  heriot  on  a  lease  to  R.  0.,  his  exeontors  and  assigns^  for  ninetjr- 
nine  jearay  If  R.  C,  John  B.,  and  James  B.,  or  either  of  them,  should  so  long 
rriyn  ^^)  rendering  after  the  death  of  B.  0.,  his  executors  and  ^assigns,  his 
^  or  their  best  beast;  b«t  the  ela«se  in  ihe  lease  appeared  to  be,  render- 
ing after  the  death  of  R.  C,  John  B.,  and  Janes  B.,  and  every  of  them,  his 
or  their  best  beast;  and  tiiis  was  hdd  a  Tarianee.  It  miffht  also,  perhaps^  be 
contended  that  the  limitation  in  the  lease  of  1^20)  <<  they  dying  after  the  oom- 
moioeiDeBt  of  the  said  term/'  oreates  a  variance. 

Siz^y :  There  is  s  variance  in  describing  the  rssemition  of  soit  to  the  mill. 

Seventhly :  The  omission  of  the  word  ^*  overt''  from  the  distress  danse,  in  the 
kues  of  1804  and  1820,  dearly  injures  the  reversioner.  In  Hotley  v.  Scot, 
Loft,  316,  there  was  a  power  requiring  the  insertion  of  a  danse  of  re-etitry  on 
nonpayment  of  the  rent  for  twenty-one  days;  but  the  lease  was  made  with  a 
povper  of  re-entry  in  case  the  rent  should  be  behind  for  twenty-one  days,  having 
been  kwfoUy  demanded,  and  no  sufficient  distress.  Lord  MansMd  held  the 
letae  good,  on  the  ground  that  a  demand  was  at  all  events  reouisite  both  by 
'soommon  law  and  by  statute;  upon  which  Mr.  Sugden  remarks  (Sugden  on 
Powers,  ch.  z.  s.  5,  p.  650,  5th  elit.)  that  Lwd  Mwsfieid  does  Act  vppwt  to 
hiTe  nolieed  the  condition  as  to  the  want  of  a  sufficient  distress ;  and  uiat  this 
ins  perhaps  the  most  difficult  part  of  the  case,  as  the  remainder  man,  if  he 
ealend,  might  be  tnmed  round,  '<  unless  he  had  searched  every  comer  for  a 
Boffioient  djetress."  It  was  evidently  with  the  view  of  obviating  the  necessity 
of  00  minute  a  search  that  the  werd  <^overt"  here  was  introduced  into  the 
eaeient  lease.  In  Coze  o.  Day,  18  Bast,  118,  the  objection  pointed  out  by  Mr. 
Sngden  was  raised,  and  prevailed. 

«y22'|  *lMtly:  The  lease  of  1766  is  the  only  lease  to  which  the  Court  can 
^  lotk.  There  are  three  classes  of  property  which  are  the  subject  of  the 
power:  that  in  London;  that  in  Porioek,  anciently  demised  for  one,  twO|  or 
tiuee  liies;  and  other  lands  in  Poriock.  The  property  now  in  question  beloofp 
to  the  second  dass ;  and,  as  to  that,  the  restriction  is  precise;  and  the  power  is, 
esly,  to  lease  it  with  the  ancient  and  accustomed  yearly  rent  and  reservations, 
whidi  must  mean  the  ancient  rent  and  resertations  on  the  same  land.  No#,  as 
to  these,  the  last  lease  of  the  same  land  is  the  proper  evidence.  The  language 
cf  Lord  Eldon  in  Smith  v.  Doe  dem.  Earl  of  Jersey,  2  B.  ft  B.  607,  is  to  that 
effMt;  and  this  was  the  evidence  received  in  Doe  dem.  Earl  of  Shrewsbury  v, 
Wilson,  6  B.  ft  Aid.  863.  In  default  of  evidence  to  the  contrary,  it  must  be 
aeniiaed  that  the  lease  of  1756  was  the  lease  last  preceding  Uie  leases  in  dio- 
pote;  or,  at  least,  it  must  be  presumed  that  it  contained  the  anoieat  and  accus- 
tomed yearly  rent  and  leservations.  Then,  as  to  the  later  clause,  by  which  aU 
the  leases  are  to  be  ''made  and  granted  in  tiie  same  manner  and  form,  and  with 
and  nnder  such  and  the  like  reoervations,  restrictions,  covenants,  conditions,  and 
fgieeme&ts  as  are  usually  and  customarily  contained  in  leases  of  the  same  kind, 
is  the  severd  and  respective  parishes  and  phioes  where  the  same  premises  are 
ntoate,"  it  is  diffiault  to  assign  a  meaning  to  the  words  <'  leases  of  ike  same 
kind,"  there  being  a  great  variety  of  property  subject  to  the  power  in  various 
piaoes.  But  the  only  safe  af^lioation  of  the  words  seems  to  be,  to  oonine  the 
dvidence  to  leases  for  the  same  term,  ftc.,  of  the  same  propertv :  otherwise  great 
*72S1  ^^^^OQ  ^^  arise.  The  necessity  of  leserving  a  *right  of  qN>rting  can- 
-*  not  be  determined  by  the  clauses  found  in  the  lease  of  a  carden;  so  of  the 
'^ttnation  of  mines^  ftc.    No  one  lease  produced  correspond  in  hU  essential 

(a)  Oiting  Bsadatt  o.  Seore,  2  Bol.  Abr.  461,  tit.  BeserratloB  (P.),  &  O,  ai  BiAidaU  v. 
Score,  npri  (6.),  and  Osbonie  v.  Store,  2  Latw.  1368. 
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particnlara  with  either  the  lease  of  1804  or  that  of  1820 :  and  it  eaiinok  bire 
been  meant  that  the  grantor  was  to  select  one  clause  from  one  leaae,  another 
firom  another,  and  then  make  up  a  single  lease  of  clauses  so  seleoted.  Some  of 
the  leases  produced  except  trees,  some  do  not ;  some  except  the  right  of  sport- 
ing, and  some  not.  But,  acain,  if  the  agreement  mentioned  at  the  end  of  tlie 
case,  and  the  leases  by  whicn  it  was  followed,  are  to  be  considered  as  evideaoe 
of  Uie  view  which  the  teatator  took  of  the  usual  coTcnants,  the  dieieadtaii  nut 
fiul;  for  in  fiMst  neither  the  lease  of  1804  nor  that  of  1820  eorrespcmdi  iritli 
either  of  the  leases  executed  in  pursuance  of  the  agreement.  K  the  defendaiit 
contends  that  the  yariety  in  the  different  leases  produced  shews  that  there  is  do 
usual  form  at  all,  the  answer  is,  that  it  does  shew  that  there  is  no  usual  form  to 
be  collected  from  the  leases  of  other  property:  but  this  strengthens  the  trn- 
ment  that  the  leases  were  meant  to  be  conformable  to  preceding  leases  of  m 
same  property  only. 

Bere,  for  Uie  defendant.  The  Court  will  look  with  strictness  on  objeedon 
taken  to  the  execution  of  a  power  created  by  a  will,  the  power  being  giTen  to 
the  person  taking  an  interest  for  life,  and  the  primary  intention  appeaiinc  to 
have  been  to  benefit  that  tenant  for  life,  who  is  the  widow  of  the  testator,  ilie 
remainder  man,  who  takes  the  objection,  comes  in  as  an  object  of  the  testator's 
bounty ;  and  the  interest  of  the  party  taking  under  the  lease  is  not  to  be  de- 
feated by  *<' critical  forms  or  subtle  objections,"  to  use  the  langaage  of  ^^t 
Abbott,  G.  J.  in  Smith  v.  Doe  dem.  Earl  of  Jersey,  2  B.  &  B.  590.(a)  If  ^  ^" 
either  the  lease  of  1804  or  that  of  1820  be  good,  the  plaintiff  must  fiul ;  for  Ac 
second  takes  effect  on  the  cesser  of  the  first.  It  has  been  attempted  to  tij 
every  part  of  the  leases  by  the  words  in  the  earlier  part  of  the  power, — "so  u 
the  ancient  and  accustomed  yearly  rent  and  reservations  be  thereby  resenred;" 
and  it  is  argued  that  these  words  can  apply  only  to  the  preceding  lease  of  the 
same  land.  Now  that  part  of  the  power  speaks  merely  of  yearly  rents  td 
reservations ;  an  exception  is  not  a  reservation.  In  the  passage  cited  on  the 
other  side  from  Go.  Lit.  148,  a,  the  application  of  the  word  "  reserration''  to 
an  exception  is  put  as  an  unusual  sense  of  the  term ;  and  in  Go.  lit  47,  a,  it 
is  said,  <<  and  a  note  of  diversity  between  an  exception  (which  is  ever  of  part  of 
the  thing  granted  and  of  a  thing  in  esse,)  for  which  exceptis,  salvo,  prseter,  tad 
the  like,  be  apt  words;  and  a  reservation  which  is  always  of  a  thing  not  is  esse, 
but  newly  created  or  reserved  out  of  the  land  or  tenement  demised."  Sfaep- 
pard's  Touchstone,  c.  v.  s.  9,  p.  80,  is  to  the  same  effect  And  thus,  in  F^ 
V.  Scott,  2  Man.  &  By.  385,  a  plea  stated  that  the  pkintiff  was  tenant  to  the 
defendant,  subject  to  a  "reservation"  of  all  pits  in  the  close,  with  iDgressti 
out  turf,  &c. ;  and  this  was  held  bad  for  describing  an  exception  as  a  resefn^ 
tion.  The  only  objections  to  which  the  words  in  the  earlier  part  apply,  sr 
those  which  relate  to  the  reservation  of  rent  Whatever  is  merely  matter  of 
exception,  covenant,  or  agreement,  *mu8t  be  tried  by  the  words  in  the  r^^ 
general  clause  is  inapplicable  to  matters  provided  for  by  the  particular  ^ 
dause,  for  by  such  a  construction  only  can  proper  effect  be  given  to  eadi  ptrt 
of  the  will;  and  it  is  a  sound  rule  of  construction  that  no  part  of  the  will  shoiU 
be  neglected  to  which  it  is  possible  to  give  a  meaning.  There  is  also  greet 
danger  in  rejecting  any  words  upon  conjecture;  the  intention  is  to  be  collected 
from  the  words  used :  per  Lord  Eenyon  in  Hay  v.  The  Earl  of  Goventiy,  S  T. 
B.  86.  There  may  be  difficulty  in  collectin|^,  from  the  various  leasee,  wlist 
covenants  are  "  usually  and  customarily  contained  in  leases  of  the  same  kiod;'' 
but  that  is  not  a  reason  for  regulating  the  interpretation  of  the  power  by  %m^ 
-lease,  though  it  might  have  been  a  reason  for  the  testator,  had  he  so  dioeeo,  to 
restrict  the  power  itself  to  the  grant  qf  leases  in  conformity  with  one  partieolsr 
lease.    If,  however,  the  condition  by  which  the  power  is  restricted  be  inseasAk 

.    (a)  See  the  argnment  for  the  defendant  in  Doe  dem.  I>ake  of  DeTonshire  ».  Lord  0.  E 
Oarendish,  3  Dong.  53. 
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the  condition  iniist  be  rejeeted,  provided  the  power,  without  the  restriotion,  be 
nnambigaoiifl.     Thus  an  inconsistent  condition  was  rejected,  and  a  gift  held 
good  independently  of  it,  in  Bradley  «.  Peizoto,  8  Yes.  824,  and  in  Ware  v. 
Cann,  10  B.  A  G.  483.    The  party  who  seeks  to  set  aside  a  lease  executed  un- 
der a  power  which  primft  &cie  authorises  the  lease,  takes  upon  himself  the  bur- 
den of  proving  the  violation  of  a  restricUon  in  the  power ;  as  was  done  in  Roe 
dem.  Brune  v.  Bawlings,  7  East,  279.  It  is  not  sufficient  for  the  plaintiff  to  prove 
that  a  partioalar  covenant  is  omitted  in  the  present  leases,  if  the  same  covenant 
*7261  ^  omitted  as  often  as  inserted  in  similar  ^leases;  for  such  a  covenant 
^  cannot  be  usual,  where  the  omission  b  as  usual  as  the  insertion ;  and 
though  the  preponderance  of  omissions  by  one  instance  ousht  not  to  determine 
the  question,  yet  it  is  a  fair  test  of  the  covenant  being  usuiu  or  not,  to  see  whe- 
ther the  instances  of  insertion  so  predominate  over  those  of  omission,  as  to  shew 
which  is  the  exception  and  which  the  rule.     As  to  the  agreements  mentioned 
at  the  end  of  ibe  case,  they  related  simply  to  covenants,  and  afford  no  inference 
18  to  any  other  matter  in  the  power,    rf either  can  these  leases  be  considered  as 
evidence  of  conditions,  or  covenants  being  usual,  for  they  differ  in  many  impor* 
tint  particnlars  from  the  lease  of  1766,  and  from  the  various  leases  set  out  in 
the  ease,  and  which  were  granted  before  these  two  by  the  testator.     What, 
therefore,  are  osnal  conditions,  must  be  ascertained  by  a  comparison  of  the 
leases  in  question  with  other  leases  of  the  same  kind  granted  by  the  testator  in 
the  same  parish }  and  trying  their  validity  by  this  nue,  none  of  the  objections 
an  austainabla 

With  respect  to  the  first  objection.  The  danse  as  to  the  trees  is  manifestly 
one  of  exception,  not  reservation.  One  of  the  leases  produced  contains  a  less 
ample  exception  than  that  made  on  the  two  in  question.  But  it  appears  that 
there  is,  in  fact,  no  customary  exception  as  to  trees.  The  present  exception  is 
as  ample  and  beneficial  as  that  of  1756,  for  it  excepts  all  timber  trees,  bodies  of 
polbrd,  and  other  trees.  By  the  latter  words  the  exception  is  not  limited  to 
the  bodies  of  other  trees,  but  the  trees  are  altogether  excepted.  But  ^ven  if 
thCT  are  not  excepted,  nothing  passes  to  the  lessee  but  an  interest  in  the  shade 
aod  fruit,  and  no  part  of  the  rent  is  received  for  these. 

«y27i      ^-^  ^  ^^  second  objection.    The  quarries  also  are  the  subject  of 
J  exception,  and  there  is  no  usual  reservation  in  former  leases  inconsistent 
with  that  in  the  lease  of  1804.     Besides  it  is  not  denied,  that  the  lease  of  1820 
contains  as  full  an  exception  as  that  of  1756. 

As  to  the  third  objection.  This  also  relates  to  a  subject-matter  of  exception, 
ttd  it  does  not  appear  that  there  is  any  customary  exception  of  the  kind.  Be- 
ades,  the  right  of  sporting,  Ac.  is  reserved  in  the  exception  of  <<  all  royalties 
belonging  to  the  said  demised  premises.'^  In  8  Cruise's  Digest,  tit.  Franchise, 
it  is  shewn,  that  the  right  of  sporting  was  incident  to  the  royalty,  ss.  37,  88, 
41, 42, 43,  44 ;  p.  252,  253,  254,  (4th  edit.)  [Lord  Dbnman,  G.  J.  The 
right  may  pass  when  the  hunting  is  annexed  to  a  royalty ;  but  suppose  there 
were  no  royalty  at  all]  The  parties  to  the  lease  are  estopped  from  saying  that 
there  is  no  royalty.  In  stat.  22  &  28  G.  2,  c.  25,  s.  2,  the  persons  who  mav 
appoint  gamekeepers  are  described  as  **  Lords  of  manors,  or  other  royidties.^' 
And  this  was  the  testator's  interpretation  of  the  word,  for  in  his  lease  to  Abra- 
ham Phelps,  1779,  (see  ante,  p.  714, 15,)  he  excepts  huntine,  hawking,  and 
ahootmg,  '<  and  aU  other  royalties  whatsoever.''  In  Wilkinson^s  Office  of  Goro- 
Ber,  p.  146  6,  the  following  charae  is  given  to  the  jury  of  a  court  baron.  <^  If 
any  man  hath  fished,  hawked,  or  hunted  within  this  lordship,  without  the  leave 
or  lioense  of  the  lord  of  this  manor,  you  must  present  them,  for  they  are  the 
lord's  realties."  In  Keble  v.  Hickringill,  11  Mod.  74,  the  Court  said,  that 
royalty  signified  a  free  warren ;  now  a  free  warren  would  comprehend  all  the 
privilege  in  question.  And,  if  the  privilege  be  reserved,  it  carries  with  it  the 
*7281  ^^^  ^^  ®°^  *^^^  ^^^  purpose  of  enjoyment.  The  words  '^  belonging 
•^  to  the  said  demised  premises,  may  be  interpreted  as  ^<  concerning,"  or 
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relating  to/'  If  they  be  inaensible  they  may  be  xvjected,  and  then  tiMreu 
comply  an  exception  of  all  royalties.  Thu  form  of  exception  is  more  beaefianl 
to  Uie  remainderman^  for  it  gives  the  lord  the  exclunve  right  of  sporting;  fav^ 
under  the  anoient  lease,  the  lessee  had  a  ooncnrrent-right  with  the  lessor. 

As  to  the  fourth  obj^tion.  The  variation  is  in  &voar  of  the  Temaindeimn. 
Had  the  change  been  from  a  quarterly  resenration  to  a  half  yearly  one,  it  wwU 
have  been  to  Us  detriment ;  Lord  Monntjo/s  Case,  foorth  lesolntioii,  5  Bfl|i 
5  b ;  Lord  Mansfield  in  Taybr  dem.  Atkyns  v.  Horde,  1  Bnr.  121.  It  is  ssil 
that,  if  the  tenant  for  life  die  between  the  first  and  seoond  quarter  days  in  t 
half  year,  the  remainderman  will  be  prejudiced,  because  the  first  quarter's  rent 
will  go  to  the  executors  of  the  tenant  for  life.  But,  on  the  other  hand,  if  the 
last  of  the  lives  were  to  expire  between  two  such  quarter  days,  the  quartedj 
reservation  would  save  the  rent  of  the  first  quarter,  which,  i£  the  reeenvkin 
were  half-yearly,  would  be  lost,  inasmuch  as  there  is  no  apportionment  of  rest 
when  the  lessee's  estate  determines  by  the  act  of  God,  befcHre  the  day  hsppeu 
on  which  it  is  reserved;  William  Glun's  Case,  10  Bep.  126  b.  The  stotnle 
of  apportionment,  11  O.  2,  c.  19,  s.  15,  applies  only  to  apportionment  betwea 
two  parties  when  some  rent  has  become  due ;  but,  if  the  lease  determine  beioR 
the  rent  is  payable,  and  the  tenant  quita  possession,  then  no  rent  for  thst  qau^ 
ter  is  ever  due;  7  Bacon's  Ab.  tit  Bent  (E),  p.  17,  (7th  edit  1832.)  ^^ 
In  this  view  of  the  case,  there  is  a  benefit  to  the  ^reversion  generally;  ^ 
and,  if  such  an  event  should  happen  after  the  death  of  the  grantor  of  the  kise^ 
the  remainderman  would  be  benefited.  But  further,  the  restriction  in  the  powv 
does  not  extend  to  the  times  of  payment.  The  words  by  which  »lone  the  rests 
and  reservations  must  be  tried  are  those  in  the  earlier  part  of  the  power:  for 
the  later  part,  as  before  observed,  is  inapplicable  to  the  matters  previooslj  pio- 
vided  for.  Now  the  earlier  words  are  ^'  ancient  and  accustomed  yearly  raifc  sirf 
reservations."  Under  this  word  <'  yearly,"  rent  might  be  reserved  at  one  tine^ 
or  at  several.  Sngden  on  Powers,  640,  5th  edit.  ch.  10,  s.  4  (U.)  Tbewodi 
of  Stat.  18  Eliz.  o.  10,  s.  8,  <<the  accustomed  yearly  rent  or  more  shall  beie- 
served  and  payable  yearly,"  have  received  this  construction  in  The  Bean  sirf 
Chapter  of  Worcester's  Case,  6  Bep.  87  a,  where  a  rent  was  reserved  by  hslf- 
yearly  psmments,  whereas  before  it  had  been  reserved  by  quarterly  pajments; 
but  the  Cfourt,  on  this  objection,  resolved  that  the  statute  was  satisfied,  by  ret* 
son  of  the  word  '^  yearly,"  on  which  ground  they  distingaished  the  case  froB 
Lord  Mountjoy's  Case,  5  Rep.  5  b.  And  the  first  ruling  in  Begina  «.  WeskOB^ 
2  Ld.  Baym.  11^7,  is  to  the  same  effact 

As  to  the  fifth  objection.  The  variance  in  the  reservation  of  the  herioi  if 
also  in  favour  of  the  remunderman.  In  the  lease  of  1756  the  r^ht  to  the 
hariot  arises  only  in  the  event  of  the  persons  named  dying  in  the  order  in  wbi^ 
they  are  named;  this  restriction  is  not  contained  in  the  leases  of  1804  and  1820. 
Again,  in  the  lease  of  1756  the  heriot  may  be  the  best  sood  of  the  lessee,  or  of 
the  tenant  in  possession;  which  gives  the  election  to  the  lessee.  This  n^ 
appears  firom  Dann  v.  ^Spurrier,  8  B.  &  P.  899,  (espedaUy  from  Lord  ^ 
Alvanley's  language  there,  p.  403,)  and  from  Sir  Bowland  Heyward's  Case,2  S«p- 
87  a.  The  leases  of  1804  and  1820  contain  an  absolute  reservation,  whiek  is  fat 
the  advantage  of  the  reversion.  But,  further,  the  reservation  of  the  heiiot  does  sol 
come  under  the  words  "  yearly  rents  and  reservations;"  this  has  been  heU tf 
to  eoolesiastioal  leases.ra)  The  donee  of  the  power  was  therefore  not  bovad^ 
reserve  any  heriot  by  the  terms  of  the  particular  clause :  neither  was  she  bosa^ 
to  do  so,  under  the  general  clause ;  for  there  is  no  customary  reserfation  app&stii^ 
to  beriots,  varieties  of  every  kind  appearing  to  prevail  m  the  leases  producei 
Again,  the  best  good  of  the  lessee  might  be  taken  under  the  lesse  of  1820;  ^t 
as  between  him  and  the  reversioner,  he  is  tenant  in  possession.    Or  ii  nsy  ^ 

(a)  See  Deaa  and  Chapter  of  Worcester's  Case,  6  Rep.  37,  a,  under  slat  13  Elis.  c  U^ 
8.  3}  (third  lesolation) ;  Easden  k  Denny's  Case,  Palm.  106. 
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eontendediliat  ike  leMeof  1756  in  effect  leserves  only  the  best  beast  of  the 
tenant  in  posseflsion,  whether  that  should  happen  to  be  the  lessee  or  his  nndtf- 
lessee.  [Pattbbon,  J.  Then  there  is  no  option  in  the  lessee.]  If  this  inter- 
pretation be  ooneot,  there  would  be  no  option,  and  then  the  reservation  in  the 
tiro  leases  of  1756  and  1820  would  be  the  same. 

As  to  the  accth  objection.    J^o  practical  variaiice  has  been  pointed  out. 

As  to  the  serenth  objeeticm.  The  distinction  between  a  distress,  and  an 
overt  distress,  is  not  intelligible.  '<  If  a  man  makes  a  feoflment  in  fee,  reserving 
rent,  upon  condition  if  the  rent  be  behind,  and  no  distress  be  found  upon  the 
myy  premisea,  to  reenter ;  if  the  rent  be  behind,  and  no  distress  but  a  cup- 
^  board  in  a  houee  *lodced,  so  that  the  feoffor  cannot  eome  at  it ;  this  is 
ft  forfeiture ;  for  when  the  place  is  not  open  to  the  distress,  it  is  all  one  as  if 
there  had  been  no  distress  there."  Bae.  Abr.  tit.  Oondition  (O),  vol.  ii.  p.  135, 
(7th  ed.  1882.)  And  1  Bol.  Abr.  428,  tit.  Oondition,  (T.)  pi.  8,  is  cited ; 
where  the  expreflsio&  is  <' quant  le  lien  nest  overt  tl  disties,  est  tout  nn  si  come 
ml  distres,"  &o.  Hence,  '^no  distress"  and  <<no  overt  distress"  mean  the 
same.  In  2  Williams's  Ezeeutora,  1224,  Part  v.  book  2,  ch.  I,  it  is  said— <|  I^ 
therefore,  upon  a  fieri  facias  de  bonis  testateris,  on  a  judgment  drained  agamst 
u  executor,  either  no  goods  can  be  found  which  were  the  testator's,  or  not  suf- 
ficient to  satisfy  the  demand,  (or,  whit^  u  the  $ame  thingy  if  the  executor  wiB 
ful  ea^pofe  them  to  the  execuHon^)  that  is  evidence  of  a  devastavit :"  for  which  1 
Wins.  Sannd.  219  b,  note  (8)  to  Wheatley  v.  Lane,  is  cited.  The  legal  effect 
of  the  oondition  for  re-entry  is  the  same  in  all  the  leases ;  in  otne  it  b  expressed, 
in  the  otheor  it  is  implied ;  and  a  power  is  well  executed,  if  the  legal  effect,  thou^ 
not  the  precise  words,  be  preserved.  This  is  ilhistrated  by  Smith  v.  Doe  dem. 
Earl  of  Jersey,  2  B.  ft  B.  478,  and  eepeooally  by  the  judgment  of  Barley,  J.y 
there,  p.  546. 

FoUetty  in  reply.  There  are  certainly  two  difforent  definitions  of  a  reserva- 
tion given  by  Lord  Coke  in  the  two  passaoes  cited,  148  a.,  and  47  a.  But  the 
testator  here  clearly  meant  more  than  the  reservation  of  rent  by  the  words 
'^  ancient  and  accustomed  yearly  rent  and  reservations."'  There  is  no  yearly 
Kservation  besides  that  of  rent ;  the  word  reservation  must  therefore  be  used 
of  something  not  yearly;  and  that  includes  the  several  subjects  of  the  preseni 
*7821  ^^J^^oo^  I^  >B  ^'^^  *that  there  is  great  (^ffioulty  in  collecting  from 
•■  various  leases  what  the  usual  covenants  were  :  the  inference,  howeveri 
from  this  is,  not  indeed  that  the  power  is  to  be  interpreted  more  closely  than  the 
testator  intended,  but  that  the  testator's  intention  must  have  been  to  require,  iir 
each  ease,  a  lease  conformable  to  previous  leases  of  the  same  property,  it  is  also 
trae  that  the  burthen  of  proof  lies  on  the  party  impugnins  the  lease ;  but,  after  it 
is  shewn  that  the  lessor  had  no  fight  to  lease  except  under  the  power,  the  other 
side  must  bring  the  lease  within  the  power.  As  to  the  answer  given  to  the  third 
ohjectioa,  that  the  reservations  requoed  is  effected  by  the  wora  <<  royalties,"  if 
"  rojalti^'  can  ever  include  the  ri^t  of  sporting,  it  must  be  where  the  right  is 
over  the  soil  of  a  stranger.  [Pa^teson,  J.  It  is  never  used  where  persons  stand 
in  the  rehuion  of  landhurd  and  tenant.]  So  free  warren  means  the  right  over  the 
had  of  another.  The  question  of  royalties  and  free  warren  was  discussed  in 
Pickering  v.  Noyea,  4  B.  &  €.  689,  but  there  the  right  claimed  was  in  the  soil 
of  a  itranj^r.  And  the  reservation  of  the  royalties  could  not  be  tantamount  to 
a  reservation  of  a  right  to  eater.  The  answer  effsred  to  the  fourth  objection 
tends  at  the  utmost,  only  to  shew  that  it  may  be  doubtful  whether,  on  the  whole, 
the  balance  of  ineonvenienee  be  against  the  lemaindeMnan.  But  the  law  is; 
that  the  power  must  be  followed,  unless  where  l^e  variance  is  wndoubtedly  in 
favour  of  the  remainder-man,  aoeording  to  The  Dean  and  Chapter  of  Worcester's 
Case,  6  Kep.  87  a,  and  Tuylor  dem.  Atkyns  v.  Horde,  1  Bur.  121.  As  to  the 
fifth  objection,  the  leases  of  1804  and  1820  certainly  are  without  the  restriclaon 
that  the  lives  must  expire  in  the  order  named.    Bai  the  lease  of  1756  gives 
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the  best  beast  of  the  lessee's  exeoator;  Whereas  that  of  1804  would  r^Q^ 
leave  the  reversioiier  without  aay  claim  for  a  heiiot  after  the  lessee's  ^  ' 
death ;  and  that  of  1820  gives  only  the  best  beast  of  the  tenant  ia  posseanoD, 
and  does  not  also  ffivoi  as  the  lease  of  1756  does,  the  alternative  of  taking  the 
best  beast  of  the  lessee.  In  answer  to  the  seventh  objection^  anthorities  tn 
cited  to  shew  that  distress  and  overt  distress  are  the  same.  But  tiiej  sbev 
only  that,  if  it  be  impossible  to  get  a  distress,  that  is  the  same  thing  as  if  there 
were  no  distress.  Here  the  word  <<  overt"  made  it  unneoeesary  to  search  mi- 
nutely for  a  distress.  Our,  adv,  raft. 

Lord  Denmait,  C.  J.  on  this  day  delivered  the  jugdment  of  the  Court 

The  question  in  this  case  is,  whether  the  leases  of  1804  and  1820  can  be 
supported. 

There  is  an  existing  life  under  each  lease  :  supposing,  therefore,  that  tbitof 
1804  should  appear  to  be  invalid,  if  that  of  1820  should  be  valid  and  nov 
in  force,  it  will  defeat  the  plaintiflTs  right  of  action.  The  tenant  for  lift 
was  enabled  to  grant  leases  in  possession  or  reversion :  the  lease  of  1820 
is  made  to  commence  on  the  death  of  Benjamin*  Floyd,  or  other  sooner 
determination  or  avoidance  of  such  estate  or  estates  as  are  now  granted 
therein  and  subsisting  and  determinable  on  the  death  of  the  said  Bea- 
jamin  Floyd  as  aforesaid,  for  the  remainder  of  a  certain  term  of  four- 
score and  nineteen  years,  by  indenture  of  lease,  &c.  The  case  does  not  state 
whether  Benjamin  Floyd,  or  who  else,  is  the  existing  life  under  tiie  lease  of 
1804.  If  Benjamin  Flovd  be  dead,  the  lease  of  1820  took  effect  on  his  death: 
*if  he  be  still  alive,  then,  inasmuch  as  the  lessors  of  the  plaintiff  n^oi 
disclaim  the  lease  both  of  1804  and  also  of  1820,  if  that  of  1804  be  not  ^  '^ 
a  valid  one,  it  is  at  ail  events  at  an  end,  and  the  estate  thereby  granted  is 
determined  by  the  death  of  Mary  Blathwayt,  the  tenant  for  life ;  and  tberefbie 
it  is  not  in  strictness  necessary  to  inquire  into  the  v^dity  of  that  of  1804.  We 
may  also  observe,  that  many  of  the  cases  we  have  cited  arise  upon  ecdesiastieil 
leases  under  the  statutes  of  1  Eliz.  c.  19,  s.  5,  and  13  Elia.  o.  10,  s.  3.  Tht 
words  of  these  statutes  are,  in  substance,  the  same  as  those  in  the  power  created 
by  the  will  of  the  testator,  William  Blathwayt,  of  21st  of  February  1765; 
and  the  same  reasoning  will  apply  to  both. 

The  power  of  leasing  embraces  three  different  descriptions  of  prop«rtj.   Ut 

Premises  in  or  near  London  for  twenty-one  years.     2d,  Premises  in  Porloek, 

which  have  been  anciently  demised,  f<^  ninety-nine  years,  determinable  on  m 

'two  or  there  lives,  either  in  possession  or  reversion.     8d,  Other  premises  ii 

Porloek  for  twenty-one  vears. 

It  is  upon  the  second  description  that  this  case  arises.  One  provision  as  to 
these  is,  <<  So  as  that  the  ancient  and  accustomed  yearly  rent  and  reserratiooi 
be  thereby  reserved.'^ 

There  are  also  some  provisions  applicable  to  the  other  classes,  and  then  there 
is  a  general  clause  applicable  to  all  the  three  classes.  "  All  and  everj  iso^ 
sever^  leases  of  my  said  estates  at  Porloek,  held  or  to  be  held  for  ninetj-njn 
years  determinable  on  lives,  and  of  my  said  farms,  lands,  and  estates,  being 
from  time  to  time  made  and  granted  in  the  same  manner  and  form,  and  vitk 
and  under  such  and  the  like  reservations,  restrictions,  ^covenants,  condi-  r«-|^ 
tions,  and  agreements,  as  are  usuidly  and  customarily  contained  in  leases  *-  ' 
of  the  same  kind,  in  tho  several  and  respective  panshes  and  places  where  the 
aame  premises  are  situated.'' 

The  second  class  of  cases,  therefore,  contains  two  sets  of  provisions.  lit»  That 
the  ancient  and  accustomed  rent  and  reservations  be  reserved.  2d,  That  thej 
be  granted  <'in  the  same  manner  and  form,  and  with  and  under  such  and  thi 
like  reservations,  covenants,  conditions,  and  agreements,  as  are  nsoailj  asd 
customarily  contained  in  leases  of  the  same  kind  in  Porloek.''  The  first  appif 
ing  to  what  has  been  done  as  to  the  ancient  rent  and  reservations  on  the  ptf- 
iioular  premises  leased,  and  the  other  as  to  what  is  the  usual  and  costoDST 
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eonrse  upon  other  premkes  in  Porlock,  without  reference  to  any  ancient  nsaffe. 
And  unless  both  these  sets  of  provisions  be  complied  with,  the  lease  cannot  be 
sapported.    * 

One  question  for  our  consideration  is,  whether  other  leases  of  the  same  kind 
in  Porlock  are  admissible  in  evidence;  and  we  have  no  doubt  they  are  so;  for  it 
is  quite  impossible  to  know  what  was  the  course  and  custom  of  covenants,  agree- 
ments, ke.y  of  other  premises  of  the  same  kind  in  Porlock,  unless  the  leases  be 
resorted  to;  but  then,  when  that  is  done,  it  only  applies  to  the  second  set  of 
provisions,  which  we  have  before  alluded  to  as  contained  in  the  latter  part  of 
the  leasing  power,  and  cannot  a£Fect  the  first  part,  which  requires  the  ancient 
rent  and  reservations;  because,  as  to  these,  it  is  dear  that,  on  the  wording  of 
the  power,  it  is  only  the  rent  and  reservatioBS  of  the  particular  property  which 
are  to  be  attended  to:  if  that  ancient  and  accustomed  rent  and  reservation  shall 
*7361  ^  ^^^^^  ^  ^^^  1^°  satisfied  and  complied  with,  it  would  then,  and 
^  then  only,  be  the  ^subject  of  inauiry,  whether  the  covenants  and  agree- 
ments, &o.,  of  the  other  premises  in  Porlock  have  also  been  adopted,  so  as  upon 
the  whole  to  make  a  complete  and  perfect  lease,  according  to  the  two  sets  of 
proTifloes  comprised  in  the  power. 

That  being  so,  it  becomes  necessary  to  ascertain  what  are  the  ancient  rent 
and  reservations  as  to  the  particular  tenement;  and,  in  considering  that,  the 
proper  evidence  is  the  last  lease:  as  to  which  it  was  said  by  Lord  Holt,  in  Orby 
v.Lord  Mohun,  2  Tern.  542,  (S.  C.  3  Rep.  Oa.  Gha.  102,  and  Prec.  Chan. 
257))  which  arose  upon  the  construction  of  a  power,  that  ''that  shall  be  deemed 
the  ancient  rent,  which  was  the  rent  at  the  time  the  power  was  reserved,  or 
when  the  last  lease  before  was  made,  if  the  estate  was  not  then  under  lease:'' 
and  he  refers  to  Morrice  v.  Antrobus,  Hardr.  325,  which  was  a  lease  made  by 
the  petty  canons  of  St.  Paul's  for  twenty-one  years,  where  three  other  leases, 
at  less  rent,  and  with  larger  exceptions,  were  referred  to:  Hale  Chief  Baron, 
Baid  that  the  accustomed  rent  mentioned  in  the  statute  (13  Elis.  c.  10),  ought 
to  be  nnderstood  of  the  rent  reserved  in  the  last  lease,  and  not  upon  the  first, 
for  that  rent  having  been  altered  since,  cannot  be  called  the  accustomed  rent. 
Bot  whether  this  position  be  right  or  not,  the  lease  of  1756  is  the  only  evidence 
there  is  of  what  had  been  the  accustomed  rent  and  reservations;  and  as  this 
lease  was  only  nine  years  before  the  date  of  the  will,  we  may  fairly  conclude 
that  it  was  the  last  lease  before  the  will,  and,  therefore,  must  necessarily  be 
attended  to. 

«YQ.-i  First,  as  to  the  rent;  it  is  the  same  in  the  amount  in  all  the  leases  of* 
-*  1756, 1804,  and  1820:  and  the  general  ^description  of  the  premises  is 
the  aame  in  aU,  subject  only  to  the  exceptions  which  will  be  hereafter  noticed. 
Bat  it  IB  not  merely  the  amount  of  the  anment  rent  reserved,  but  it  must  be 
reserved  with  all  the  beneficiid  circumstances;  by  Lord  Mansfield  in  deliverinff 
the  judgment  of  the  Court  in  Taylor  dem.  Atkyns  v.  Horde,  1  Burr.  121.  And 
the  first  point  raised  upon  that  is,  that  by  the  lease  of  1756,  the  rent  is  payable 
half  yearly,  whereas  by  those  of  1804  and  1820  it  is  payable  quarterlv.  On  a 
quarterly  reservation,  if  the  tenant  for  life  died  in  the  first  portion  of  the  half 
year,  the  remainder-man  would  receive  both  the  first  and  second  quarter's  rent 
of  the  half  year,  and  would,  therefore,  be  in  the  same  situation  as  if  the  rent 
had  been  reserved  half  yearly;  but  if  the  tenant  for  life  died  in  the  second  quar- 
ter of  the  half  year,  the  tenant  for  life  would  receive  the  first  quarter,  and  the 
remunder-man  only  the  second  quarter,  and  he  would,  consequently,  be  in  a 
worse  situation  than  if  the  rent  had  been  reserved  half  yearly.  This,  however, 
b  only  a  oontinffency,  and  may  or  may  not  happen,  and  it  id  to  be  seen  whether 
that  would  avoid  the  lease.  In  Lord  Mountjoy's  Case,  5  Rep.  8  b,  where  tenant 
in  tail,  under  a  special  act  of  parliament  in  the  time  of  Henry  8,  was  empowered 
to  grant  leases  rendering  the  true  and  ancient  rent,  the  tenant  in  tail  maac  % 
lease  reserving  the  rent  to  be  paid  at  two  feasts  of  the  year,  where  the  old  rent 
was  payable  at  four  feasts;  and  one  of  the  points  which,  after  many  argumentSi 
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«nd  great  deliberation  and  oonnderation,  were  reeol^edy  was,  thai  the  reeem- 
tion  of  the  rent  at  two  days  where  the  rent  was  reserred,  payable  at  four  dtyii 
makes  the  mnt  and  render  yoid^  because  it  is  ad  nocnmentnm  bf  the  ^m 
beirs  in  tau,  which  is  restrained  *by  the  act;  for  it  is  more  beneficsl  for  >• 
them  to  have  it  paid  at  fonr  feasts  than  at  two :  and  all  beneficial  qualities  of 
the  rent  ought  to  be  reserved  and  observed. 

Now,  if  this  decision  be  correct,  it  seems  difficult  to  «ay  that  a  lease  n  void 
for  reservins  the  rent  at  four  days  instead  of  two;  the  new  lease  need  not  be  i 
fac  simile  of  the  old  one;  ail  that  is  to  be  done  is,  to  see  thai  the  remaindeMnia 
is  not  prejudiced.  And  there  can  be  no  doubt  but  a  rent  payable  at  four  feuli 
is  upon  the  whole  term  created  more  beneficial  than  if  payable  at  two  feasts, 
though  there  is  a  possibility  that,  as  to  one  quarter,  the  remaindermaD  m%j  be 
prejudiced,  but  that  is  a  contingency;  and,  even  if  it  does  happen,  there  is  the 
benefit  of  the  quarterly  instead  of  the  half-yearly  payments  during  the  rest  of 
the  term. 

But,  after  all,  it  may  be  said  that  increasing  the  number  of  days  of  payveat 
should  be  shewn  to  be  warranted  by  decided  authority.  The  benefit  to  thesae- 
cessor  is  differently  treated  in  Baugh  v,  Haynes,  Cro.  Jao.  76,  on  a  lease  nadB 
by  a  dean  and  chapter.  The  former  lease  had  reserved  iAie  rent  at  fear  feasts, 
and  a  heriot.  The  lease  in  question  reserved  the  rent  at  two  feasts  without  tbe 
heriot.  The  Oourt  held  that  the  omitting  the  heriot  did  not  avoid  the  leiee^ 
because  only  a  rent  was  mentioned  in  the  statute  (18  ESis.  o.  10);  and  tb^j 
said  that  a  reservation  at  two  feasts  instead  of  four  was  no  objection  to  the  leue, 
for  it  was  for  the  benefit  of  the  successor.  So  in  The  Dean  and  Chapter  of  Wo" 
cester's  Case,  6  Bep.  87  a,  where  the  fbrmer  lease  made  the  rent  payable  at  fov 
feasts,  and  the  lease  in  dispute  at  two;  the  Oourt  held  that  it  was  suffi-  |^ 
eient  if  the  accustomed  rent  be  ^reserved  yeariy  at  one  time;  for  the  *- 
words  of  this  act  are,  ''whereupon  the  accustomed  yearly  rent  or  more  sballbe 
reserved;"  and,  therefore,  if  the  rent  be  yeariy  reserved,  the  statute  is  eatidU 
by  reason  of  this  word  "jeaxij"  and  so  there  is  a  differenee  between  ttuviBd 
liord  Mountjoy's  Case,  o  Bep.  8  b,  for  there  wanted  the  word  yead^y  whiel 
explains  the  intention  of  the  makers  of  the  said  act  of  18  B^is.  Co.  Liti  44,  t^ 
Is  in  accordance  with  this  latter  doctrine. 

None  of  these  cases,  however,  shew  what  effect  bas  been  nven  to  the  inenu* 
ing  the  number  «f  rent  days.  In  Cook  v.  Younger,  Cro.  Car.  16,  the  phislif 
declared  that  the  office  of  under-steward  of  the  courts  of  the  manor  of  KeysbaiH 
and  other  manors  of  the  bishop  of  G^loooester,  was  anciently  an  <^oe  gnatabk 
for  term  of  life  with  the  fee  of  3/.  G*.  Sd,  by  the  year ;  and  it  was  granted  bj 
a  former  bishop  of  &loueester  to  the  plaintiff  for  life,  with  the  fee  of  3^  6s.  8^ 
payable  annnally  at  two  feasts,  issosng^mt  of  the  manors:  the  bishop  died^tt^ 
the  plaintiff  was  ready  to  keep  the  courts  of  the  new  bishop,  bat  the  deleodiat 
claiming  under  a  grant  from  the  nefW  bishop,  disturbed  him  firom  keeping  then: 
and  one  of  the  objections  to  the  grant  to  the  plaintiff  was,  that  the  prescriptici 
was  that  the  office  was  granUble  with  a  fee  of  82.  ds.  8(1  by  the  year^  and  bat 
the  payment  is  appointed  to  be  at  two  feasta.  But  the  exception  was  not  allov- 
ed,  and  to  confirm  their  opinion  the  case  of  the  Bean  and  Chapter  of  WoneMfff 
6  Bep.  37  a,  waa  vouched,  that  the  days  of  payment  are  net  material  when  M 
less  than  the  ancient  rent  is  reserved  yearly.  It  does  not  indeed  appear  bj  tte 
report  how  the  former  grants  had  been ;  *but  as  it  is  put  upon  the  foot-  i^^o 
ing  of  prescription,  it  may  be  inferred  t^t  the  former  gnuita  made  the  '- 
{Miyments  yearly. 

Of  late  two  cases  have  occurred  apfdioaible  to  this;  one  I>oedem.  Earl  a 
Shrewsbury  v.  Wilson,  5  B.  &  Aid.  868,  where  the  power  of  leasing  oidff  * 
private  act  contained  the  clause,  ^'  so  as  upon  all  and  every  sueh  lease  aod  lentfi 
there  be  reserved  and  made  payable  yeariy,  daring  the  oontannanoe  thereof  tbi 
nsnal  and  accustomed  yearly  rents,  boons,  and  services,  kcJ*  A  lease  wai  bw 
in  1785  under  this  power^  reserriag  tbe  rent  half-yearly.    It  appeared  that  a 
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1708  a  lease,  and  in  1756  another  leaae^  had  beea  made  of  the  same  premiseey 
in  which  tbe  rent  was  reserved  half-yearly,  and  amongat  other  objections  made 
to  the  lea9e  of  1785^  one  was,  that  the  rent  was  reserved  half-yearly,  whereas  by 
the  power  it  ought  to  have  beoB  reserved  only  onoe  a  year.  The  Court  held 
the  lease  to  be  sufficient;  but  the  principal  ground  on  which  they  decided  was, 
that  the  former  leases  which  were  admitted  in  evidence,  made  the  rent  payable 
half-yearly,  and  the  lease  of  1785  mentioned  the  usual  and  accustomed  vearly* 
leat;  and,  therefore,  that  case  does  not  assist  the  construction  that  is  to  be  put 
upon  the  present  leasing  power,  as  to  whether  the  reservation  ia  the  lease  of 
1756,  as  to  the  tioies  of  pranent,  is  to  be  observed,,  any  further  tban  the  gene-* 
ral  remark  of  Lord  Chief  /ustice  Abbott,  that  the  usual  and  accustomed  yearly, 
rent  means  the  yearly  rent  of  so  maqr  pounda  by  so  many  half-yearly  or  ouar* 
terlj  payments  in  the  year.  It  is  to  be  observed  that  he  and  Mr.  Justice  Bay- 
*7411  ^^^  ^^^^  ^°  ^^^^  opinions  as  to  a  rent  being  made  payable  once  a  year ; 
^  "^the  former  saying  it  is  not  beneficial  to  the  laodloid^  and  the  latter  thai 
it  is  more  beneficial  to  die  successor. 

Id  Doe  dem.  Harries  v.  Morse,  4  Tyr.  185,  S.  C.  2  Cro.  &  M.  247,  the  leas- 
ing power,  in  a  marriage  settlement  in  1777,  provided  that  there  should  be  re- 
flerred  by  half-yearly  payments  the  best  and  most  improved  yearly  rents.  In 
17S3  a  lease  was  made,  reserving  the  rent  at  the  feaist  of  St.  Philip  and  St. 
Junes  (Ist  May,)  and  St.  Michael  (29th  September.)  The  Court  held  the  lease 
void  (besides  other  reasons,)  because  the  half-yearly  payments  ought  to  have  been, 
(m  nml  days  of  payment,  and  that  it  required  a  division  of  the  rent  as  near  aa 
may  be  into  two  equal  hsJf  yearly  payments,  which  this  did  not;  one  interval 
being  one  hundred  and  fifty-one  and  the  other  two  hundred  and  fourteen  days,, 
though  the  usage  <^  the  country  might  make  a  differen;t  division.  In  this  case 
of  Doe  dem.  Harries  v,  Morse,  4  Tyrw.  185,  S.  C.  2  Cro.  &  M.  247,  Mr.  Baron 
Bayley  says,  the  tenant  for  life  is  not  to  throw  on  the  remainder-man*  without 
his  sanction,  the  uncertainty  of  the  chances  which  may  turn  out  to  lus  pre- 
judice. 

Amongst  all  these  conflicting  authorities,  it  is  very  difficult  to  come  to  a  con- 
cloaon  on  this  part  of  the  case :  it  is  not  however  necessary  to  do  so,  because 
there  is  another  g^oupd  upon  which  we  are  enabled  to  give  judgment. 

Another  objection  is,  that  the  lease  of  1756  gives  a  power  of  re-entry  if  the 
rent  be  in  arrear  for  twenty-one  days,  whereas  the  leases  of  1804  and  1820  sive 
the  right  of  entry  after  twenty  days:  the  latter  provision  is  more  beneficiid  to 
the  remainder-man^ 

••^^21  Another  objection  is,  that,  in  the  lease  of  1756,  the  *right  of  entry  is, 
^  if  there  be  no  ''  overt"  distress  on  the  premises,  which  word  <<  avert"  is 
omitted  in  the  two  leases  of  1804  and  1820.  But  we  think  th»t  this  is  not  & 
Talid  objection :  the  law  recognises  a  difference  between  a  pound  overt  and  a 
f(md  covert;  but,  as  to  a  distress,  the  law,  does  not  affix  any  meaning  to  the 
word  overt.  Is  overt  to  be  confined  to  what  may  be  seen  by  walkine  over  the 
lands  and  farm-yard,  without  going  into  any  inclosed  buildings  J  or  does  it  ex* 
tend  to  what  may  be  seen  by  opening  the  outer  doors  of  a  house  or  other  build- 
ings? or  what  may  be  seen  by  opening  inner  doors?  or  by  opening  cupboards, 
chests,  and  boxes,  which  are  not  concealed,  and  have  no  locks  ?  or  various  other 
shades  of  being  less  overt  1  So  many  opinions  may  be  formed  about  the  extent 
of  the  meaning  of  the  word,  that  we  cannot  attribute  any  legal  meanins  to  it. 

As  to  the  heriota :  under  ecclesiastical  leases,  though  heriots  shomd  have 
heen  reserved  under  former  leases,  it  appears  their  omission  forms  no  ground  of 
objection  to  a  new  lease,  because  it  is  only  rent  which  is  mentioned  in  the  sta- 
tate:  hut^  under  the  power  now  in  question,  heriots  were  reserved  in  1756,  and, 
consequently,  the  ancient  reservations  made  in  the  new  leases  must  be  heriot- 
ablfi.  The  heriots  are  different  in  all  the  three  leases.  Under  that  of  1756  it 
is  the  best  goods  of  William  Frost,  or  such  person  as  shall  be  in  possession  of 
the  premises:  under  that  of  1804  it  is  the  best  goods  of  John  Lock:  under 
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that  of  1820  it  is  the  best  goods  of  the  person  or  persons  who,  for  the  time 
being,  shall  be  tenant  or  tenants  in  possession  of  the  premises.  We  bj  no 
means  say  that  the  lease  of  1804  is  objectionable;  for,  as  the  payment  of  these 
heriots  (should  the  heriot  reserved  be  refused)  can  only  be  enforced  by  ^^ 
^distress  or  action,  as  it  is  not  a  heriot  by  ancient  tenure  or  custom,  bat  ^ 
only  by  deed  (Edwards  v.  Moseley,  Willes,  192,)  a  distress  may  be  made  of  tk 
best  beast  of  John  Lock,  if  alive,  or,  should  he  be  dead,  or  have  parted  with  the 
premises,  what  was  his  best  beast.  But  the  lease  of  1820  is,  in  effect,  the  suk 
as  that  of  1756 ;  and  the  only  reason  of  omitting  the  name  in  that  of  1820)  to 
correspond  with  that  of  William  Frost  in  that  of  1756,  seems  to  be,  that  the 
lessee  in  that  of  1820  was  not  one  of  the  lives;  whereas,  in  that  of  1756,  Wil- 
liam Frost,  who  was  the  lessee,  was  also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference  is,  that  in  the  leue  of 
1756  the  lord  of  the  manor  is  mentioned  3  and  in  the  other  the  owner  of  the 
inheritance ;  that  can  make  no  difference. 

To  the  reservation  of  suit  of  court  no  objection  is  made. 

The  rent,  heriots,  suit  of  mill,  and  suit  of  court,  are  the  only  things  whieh^ 
according  to  the  le^  sense  and  meaning  of  the  word,  are  reserwUioni,  For  we 
are  of  opinion,  that  what  relates  to  the  privilege  of  hawking,  buntiug,  fishiDg, 
and  fowling,  is  not  either  a  reservation  or  an  exception  in  point  of  law ;  and  it 
is  only  a  privilege  or  right  granted  to  the  lessor  though  words  of  retervoiioi 
and  exception  are  used.  And  we  think,  that  what  relates  to  the  wood  aod  tb 
underground  produce  is  nbt  a  reservatvm^  but  an  exception.  Lord  Coke,  m  ba 
Commentary  on  Littleton,  47  a,  says,  <'  Note  a  diversity  between  an  exoeptico 
(which  is  ever  part  of  the  thing  granted,  and  of  a  thing  in  esse,)  for  which  ex- 
ceptis,  salvo,  prseter,  and  the  like,  be  apt  words;  and  a  *reflervation  t^'u 
which  is  always  of  a  thing  not  in  esse,  but  newly  created  or  reserved  out  ^ ' 
of  the  land  or  tenement  demised.''  In  Sheppard's  Touchstone,  p.  80.  "  A 
reservation  is  a  clause  of  a  deed  whereby  the  feoffor,  donor,  lessor,  grantor,  hit. 
doth  reserve  some  new  thing  to  himself  out  of  that  which  he  granted  before:" 
and,  afterwards,  <<This  doth  differ  from  an  exception,  which  is  ever  of  put  cf 
the  thing  granted,  and  of  a  thing  in  esse  at  the  time ;  but  this  is  of  a  thing 
newly  created  or  reserved  out  of  a  thing  demised  that  was  not  in  esse  before;  lo 
that  this  doth  alwavs  reserve  that  which  was  not  before,  or  abridge  the  teooie 
of  that  which  was  before."  And  afterwards,  '^  It  must  be  of  some  other  thiu 
issuing,  or  coming  out  of  the  thing  granted,  and  not  a  part  of  the  thing  itseK 
nor  of  something  issuing  out  of  another  thing.''  And  afterwards, ''If  dv 
grant  land,  yieldmg  for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or  any  suh 
like  thing  \  this  is  a  good  reservation :  but  if  the  reservation  be  of  the  gn^  v 
of  the  vesture  of  the  land  or  of  a  common,  or  other  profit  to  be  taken  out  of  the 
land  \  these  reservations  are  void."  In  Brooke's  Abridgment,  title  Besernr 
cion,  pi.  46,  it  is  said,  that  if  a  man  leases  land,  reserving  common  out  of  it,  or 
the  herbaffc,  grass,  or  profits  of  the  land  demised,  this  is  a  void  reservation,  fo 
it  is  parcel  of  the  thing  granted,  and  is  not  like  where  a  man  leases  his  oaocr 
and  the  like,  except  White  Acre,  for  there  the  acre  is  not  leased :  but  here  thebpd 
is  leased ;  therefore  the  reservation  of  the  herbage,  vesture,  or  the  like,  b  tnd. 
It  must  be  observed,  however,  that,  though  in  Co.  Lit.  47,  a,  the  distinction  be 
tween  a  reservation  and  an  exception  is  pointed  out,  yet  in  page  143,  a,  speakiiv 
of  the  word  reservoHonf  Lord  Coke  says, ''  Sometime  it  *hath  the  force  of  r^^ 
Ktving  or  exciting.  So  as  sometime  it  serveth  to  reserve  a  new  thing,  ^  *  ^ 
vis.  a  rent,  and  sometime  to  except  part  of  the  thing  in  esse  that  is  granted.'' 
He  does  not,  however,  go  on  to  illustrate  that  position ;  and  as,  only  two  pifes 
before,  in  142,  a,  he  had  said  to  the  same  effect  as  he  had  done  in  the  forver 
reference  in  47,  a,  that  <'  a  man  upon  his  feoffment  or  conveyance  csoaoi 
reserve  to  him  parcel  of  the  annual  profits  themselves,  as  to  reserve  the  veetaR 
or  herbsge  of  the  land  or  the  like,  for  that  should  be  repugnant  to  the  grtaty" 
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we  cannot  take  this  language  of  Lord  Coke  in  143|  a.,  as  identifying  an  ezoep- 
tion  and  a  reeeryadon. 

There  are^  howeTer,  aome  cases  reported,  where,  in  the  language  of  the  Court, 
the  word  '<  reserve"  is  treated  as  meaning  <'  exception,"  as  in  l)jer,  19,  a.  pi. 
110.  That,  however,  is  only  general  language ;  and  it  does  not  make  them  tne 
same  in  point  of  law.  In  the  very  late  case  of  Fancy  v,  Scott,  2  Man.  &  Rv. 
335,  the  defendant  pleaded  that  the  plaintiff  was  tenant  to  the  defendant  of  the 
close  in  which,  &o.,  subject  to  a  reservation  to  the  defendant  of  all  pits  in  the 
dose,  with  liberty  to  carry  away  the  produce  of  the  pits;  and  Mr.  Justice 
Bayley  said  it  was  not  a  rttervatUm^  but  an  exceptiony  and  held  the  plea  bad; 
and  the  counsel  for  the  defendant  did  not  further  press  the  argument. 

It  may  be  said,  however,  that,  if  the  person  who  creates  the  power  uses  the 
word  "reserving"  in  such  a  way  as  to  make  an  exception  a  reservation,  it  must 
be  80  taken;  bat  we  think  not  necessarily.  Powers  in  many  respects  are  con- 
strued so  very  strictly  that  they  must  be  so  throughout. 
^461  *^^^y  besides,  it  is  not  necessarily  to  be  taken  that  what  relates  to  the 
^  wood  aod  underground  produce  is  a  reservation ;  there  are  other  legal 
reservations,  besides  rent^  to  satisfy  the  words  ''  rent  and  reservations ;"  and 
when  the  testator,  in  the  lease  of  1756,  mentions  wood  and  underground  pro- 
duce, he  says  excqit  and  always  reserved  out  of  this  present  demise  and  grant, 
all,  &c. ;  and  therefore  if,  in  point  of  law,  the  matters  are  the  subject  of  excep- 
tion, they  must  be  implied  to  the  legal  term  used.  And  in  the  Earl  of  Cardi- 
gan V.  Armitage,  2  B.  &  C.  107,  where  Sir  Thomas  Danby  enfeoffed  the  Earl 
of  Sussex  of  certain  closes,  eooc^i  and  always  reserved  out  of  the  said  feoffment 
to  the  said  Sir  Thomas  all  the  coals  in  all  or  any  of  the  said  lands,  together  with 
free  liberty  to  sink  and  dig  pits,  &c.,  Mr.  Justice  Bayley,  in  delivering  the 
jadgment  of  the  Court  upon  the  pleadings,  says,  this  constituted  an  exception ; 
and  he  states  the  distinction  between  an  exception  and  a  reservation^  and  then 
lie  goes  on  to  point  out  the  effect  of  an  exception  upon  the  statement  in  the 
pleadings. 

Upon  all  these  authorities,  we  are  of  opinion  that  what  is  said  as  to  the  wood 
and  underground  produce  is  not  a  reservation^  but  an  reception;  and  then  it 
will  be  necessary  to  consider  what  effect  this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  oecause  the  lease  of  1820  is, 
thoogh  not  precisely  in  words,  yet  in  substance,  conformable  to  the  lease  of 
1756;  though,  if  it  had  stood  upon  the  lease  of  1804  alone,  it  might  have  been 
qaestionable. 

In  the  lease  of  1756  the  exception  is,  of  aU  and  aU  manner  of  timber  trees. 
*7471  ^^  ^^^  likely  to  prove  timber.  *In  the  two  other  leases  of  1804  and 
1820,  it  is,  all  timber  trees,  bodies  of  pollard  and  other  trees  whatsoever. 
Bj  the  lease  therefore  of  1756,  the  entire  timber  trees,  and  trees  likely  to  prove 
timbo'  are  excepted,  whereas,  in  the  other  leases,  the  entire  timber  trees  are  ex- 
cepted, but  only  the  bodies  of  trees  likely  to  prove  timber;  leaving  therefore 
the  upper  part  of  these  trees,  from  which  lops,  tops,  and  boughs  misht  be  taken, 
unexoepted :  but  then,  in  lieu  of  that,  in  the  other  two  leases  the  bodies  of  pol- 
krd  and  aU  other  trees,  including  aU  such  other  trees  as  are  not  likely  to  prove 
timber,  are  excepted :  and  one  would  say  that,  in  most  cases,  the  remainder 
man  would  be  a  gainer  by  such  substitution ;  but  we  cannot  say  so  on  any  legal 
principle,  and,  therefore,  that  cannot  be  acted  upon.  Under  the  terms  of  the 
lease  of  1756,  the  remainderman  would  have  a  right  to  cut,  take,  and  carry 
the  tops,  and  boughs,  and  shrouds  likely  to  become  timber,  which  he  now  loses  3 
rat,  though  he  loses  that  rieht,  the  lessee  has  no  general  risht  to  do  so ;  the 
right  he  has  is,  to  have  the  oenefit  of  those  tops  for  fruit  and  snade,  and  he  has 
Also  a  right  to  take  them  for  certain  descriptions  of  repairs. 

A  great  variety  of  cases  have  occurred,  and  several  distinctions  been  made, 
both  formerly  and  in  later  times,  where  lands  comprised  in  a  power  are  demised 
•long  with  other  knds  to  which  the  power  does  not  apply,  or  where  the  power 
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is  well  executed  as  to  part,  and  not  as  to  Ae  rest ;  or  where  part  of  tk  lands 
only  is  comprised  in  the  power,  as  far  as  demised  under  former  leases.  Bat 
thb  principle  at  all  events  seems  to  be  established,  that,  where  lands  are  let  at 
«n  ancient  rent,  and  where  the  new  lease  grants  that  which  was  not  ancientlj 
let,  in  addition  to  what  was  granted  before,  and-  only  ^reserves  the  same  m^g 
rent  that  was  reserved  before,  the  power  is  badly  execnted,  and  the  lease  *- 
is  Toid  for  the  whole. 

Even  where  an  additional  rent  is  reserved  where  new  land  is  added  to  die 
old,  the  lease  is  void  for  the  whole ;  unless,  perhaps,  there  be  a  distinct  nsa- 
Tation  for  the  new  land,  as  appears  by  Co.  Litt  44,  b,  where  it  is  said;  '^if 
twenty  acres  of  land  haye  been  acoustomably  letten,  and  a  lease  is  made  of  those 
twenty,  and  of  one  acre  which  was  not  acoustomably  letten,  reserving  the  ae- 
oustomable  yearly  rent,  and  so  much  more  as  exceeds  the  value  of  Sie  other 
acre,  this  lease  is  not  warranted  by  the  act,  for  that  the  acoustomable  rent  'n 
not  reserved,  seeing  part  was  not  accustomably  letten,  and  the  rent  issaeth  out 
of  the  whole."  The  same  rule  is  laid  down  in  Lord  Mountjoy's  case,  5  E^  5 
b;  and  also  confirmed  in  the  late  case  of  Doe  dem.  Bartlett  v.  Bendle,  3  H.  & 
8.  99.  But,  as  more  distinctly  applicable  to  the  present  case,  may  be  cited 
Smith  V,  Bole,  Oro.  Jac.  458.  The  prebend  was  usually  let,  with  the  excepdoD 
of  all  crab  trees,  and  such  like  trees,  rendering  17^.  a  year ;  afterwards  snodier 
lease  was  made  omitting  the  exception,  at  the  ancient  rent,  and  it  was  resolTed 
that  the  lease  was  void ;  ''  for  there  bein^  more  let  than  was  anciently,  the  ties 
and  the  profits  of  the  trees,  and  the  soil  itself,  is  excepted  by  this  exception,  so 
as  every  successor  cannot  have  the  benefit  of  boughs  and  fruite  yearly  renet* 
ing ;  and  the  soil  itself  whereupon  they  grow  is  excepted :  but  by  this  new 
lease,  the  trees  and  profits  are  let  and  the  soil  itoelf ;  and  so  more  being  let 
than  anciently,  it  is  not  within  the  statute  of  82  Hen.  8  :  and  it  is  void  bj  the 
stetute  of  13  Eliz.,  for  "^t  is  not  the  ancient  rent,  where  there  be  more  r^iA 
let  than  was  before.'^  The  same  case  is  also  reported  in  3  Bulst  290 ;  ^ 
but  it  is  not  there  stated  that  the  new  lease  was  at  the  same  rent  In  note 
[261]  to  Hargraye  and  Butler's  Go.  Litt.  44  b,  a  prebendary  makes  a  lease  for 
years,  reserving  the  running  of  a  colt  rendering  rent.  A  new  lease,  renderiog 
the  same  rent,  without  reserving  the  running  of  a  colt,  adjudged  good,  becsase 
quoad  this,  it  is  neither  a  reservation  nor  exception.  But  if  lease  be  of  s  mr 
nor,  except  the  woods,  rendering  rent,  and  after  the  expiration  of  it  there  is  > 
new  lease  renderiiig  the  same  rent  without  such  exception,  the  second  lease  b 
bad :  T.  18,  Jac.  S.  R.,  case  of  precentor  of  Paul's,  Hale's  MSS. 

There  is,  however,  a  case  in  Yentris's  Reporto,  How  v,  Whitfield,  1  Vest 
888,  339,  which,  if  it  were  to  be  held  as  law,  might  seem  to  affect  the  senerali^ 
of  this  proposition.  A  power  given  to  the  lessee  and  lus  assigns  to  let  leawi 
(of  a  close  containing  five  acres)  for  twenty-one  years,  rendering  the  andest 
rents,  and  the  assignee  made  a  lease  of  the  lands  inter  alia,  at  the  rent  of  six 
shilliDgs  a  year,  which  was  the  ancient  rent.  As  to  reserving  the  rent  proinde, 
the  Oourt  said,  that  it  might  bo  intended  that  the  inter  ali»  comprehended 
nothing  but  such  things  out  of  which  a  rent  could  not  be  reserved ;  and  then  the 
six  shillings  was  reserved  only  for  the  five  acres.  However,  the  proinde  might 
be  reasonably  referred  only  to  the  five  acres,  and  not  to  the  inter  alia,  and  thst 
a  distinct  reservation  of  the  six  shillings  might  be  for  five  acres.  But  in  the 
report  of  the  same  case.  Sir  Thomas  Jones,  110,  it  is  said  the  Court  thooglit 
this  to  be  a  good  exception;  and  the  *defendant,  perceiving  the  opinioD  r^^ 
of  the  Court  as  to  the  great  point  ^a  different  point,  not  noticed  here)  '• 
consented,  upon  payment  of  coste,  the  judgment  should  be  given  for  the  plain- 
tiff. 

The  case  is  also  reported  in  2  Shower.  57,  where  it  appears  to  have  heea 
argued  on  another  point ;  and  Jones  and  Pemberton,  Justices,  seemed  to  hxn 
entertained  different  opinions :  and  the  case  as  reported  in  Yentris,  it  ahosld 
seem,  cannot  be  relied  upon. 
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A  qaestioDy  howevery  may  ma»f  as  to  this  exception,  whether  the  lops  of  the 
trees  are  demised  at  all,  or  whether  there  is  not  a  mere  privilege  vested  in  the 
lessee,  by  virtne  of  the  demise,  to  take  the  lops  and  shrouds  of  the  trees  likely 
to  prove  timber  for  repairs  and  fuel ;  and  then,  if  thev  be  not  demised,  the 
ancient  rent  may  be  said  to  be  reserved  for  the  rest  which  is  really  demised. 
But  we  are  of  opinion  that  the  tops  of  the  trees  likely  to  prove  timber  are 
demised.  By  a  general  demise  of  lands  on  which  there  are  timber  trees,  with- 
out any  exception,  the  timber  trees  are  demised  as  well  as  the  lands.  It  is  true 
that  the  lessee  has  not  the  same  extent  of  interest  that  he  has  in  the  lands;  he 
has  only  a  particular  interest  and  a  special  property  in  them,  and  is  only  enti- 
tled to  the  mast  and  fruit,  &c.,  and  shade  of  the  trees,  and  may  also  take  them 
for  repairs  and  fuel  (subject,  as  to  fuel,  to  some  observations),  and  the  lessor 
has  the  general  ownership,  right,  and  inheritance ;  and,  if  they  become  disan- 
nexed  from  the  inheritance,  the  lessor  shall  have  them  :  and,  in  the  report  of 
Pomfiret  v.  Roycroft,  1  Yent.  44,  Mr.  Justice  Twisden  says,  at  the  end  of  the 
ease,  which  was  as  to  the  use  of  a  pump,  that  <<  he  conceived,  that  if  the  lessor 
^511  ^^^  down  *trees  growing  upon  the  land  demised,  no  covenant  lies,  yet 
-'  the  trees  are  demised  with  the  rest." 

The  same  rule  would  hold  as  to  the  tops  of  trees.  We  do  not  think  it  mate- 
rial whether  a  rent  could  issue  out  of  them;  they  form  along  with  the  lands  one 
entire  subject  of  ctemise.  These  lop3  and  shrouds  may,  perhaps,  be  considered 
as  amongst  the  de  minimis,  but  that  is  not  so ;  they  may,  in  some  cases,  be  of 
such  value  as  may  be  worth  attending  to,  and  the  want  of  power  to  cut  them  is 
a  prejudice  to  the  inheritance,  and  the  right  to  cut  lops,  tops,  and  shrouds 
appears  in  several  instances  to  have  been  the  subject  of  inquiry :  and  it  may  be 
oteerved,  as  to  this,  that  if  the  whole  of  the  trees  likely  to  prove  timber  are 
excepted,  the  lessor  and  other  future  owners  of  the  inheritance  may  cut  both 
bodies,  lops,  and  tops  when  thev  please ;  but  if  only  the  bodies  are  reserved, 
they  could  not  cut  the  bodies  down,  for  they  could  not  do  so  without  also  cut- 
ting down  the  tops,  and  as  to  which  they  would  have  no  right  to  do  so,  because 
the  lessee  would  nave  an  interest  in  them  for  repairs  and  fuel,  and  for  the  fruit 
and  shade  for  his  cattle. 

We  are  therefore  of  opinion,  that,  as  the  exception  in  the  lease  of  1756  as  to 
the  wood  is  larger  than  in  those  of  1804  and  1820,  the  premises  cannot  be  taken 
to  have  been  demised  at  the  ancient  rent,  and  that,  therefore,  both  the  latter 
leases  are  void  on  that  ground. 

It  becomes,  therefore,  unnecessary  to  consider  what  effect  the  other  leases 
would  have  had;  if  the  point  had  been  to  be  considered,  it  would  have  been 
**'i91  i'Dpo^^bi^  ^or  the  Court  to  have  decided  on  the  effect  of  such  a  mass 
J  and  varietv  of  matter,  and  it  must  have  gone  *to  a  jury.  It  may,  how- 
ever, be  remarked,  that  in  the  clause  in  the  power  which  savs  the  leases  are  to 
be  conformable  to  other  leases  in  the  parish,  there  is  the  word  reservcOions;  and 
it  might  be  said  to  be  necessary  to  inquire  what  the  retervations  were  in  other 
leases;  but,  in  our  view  of  the  case,  reservations  do  not  affect  the  decision  of  the 
case,  and  if  they  had,  the  word  reservations  would  be  held  to  be  other  and  dif- 
ferent ones  than  the  ancient  reservations  under  leases  of  the  same  premises. 

There  must  be  judgment  for  the  plaintiff.  Judgment  for  the  plaintiff. 


SAMUEL  and  PHILLIPS  agaimt  COOPER  and  LEVEY.    Saturday, 

January  31. 

A  caoM,  and  sU  matters  in  difference  therein  between  the  plaintiflb  and  defendants,  were 
referred  to  a  barrister,  who  stated  in  his  award  that  the  plaintiflb  had  claimed  cerUia 
inmi  before  him  as  matters  In  diffsrenoe  in  the  cause,  but  that  he,  by  hii  said  award, 
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dedandaoddeleradtiodtftettiioCtoboBO;  and  li«  tkeb  ftirtfddd  M  to  Sillier  mitten^ 
in  respMt  of  whicli  he  gaTe  a  veniiot  to  the  plaiatiffii. 

On  motion  to  let  aalde  an  award  ae  not  bomg  final,  it  appeared,  by  affidavit,  that,  Qpon 
the  above  sums  being  claimed,  on  tbe  reference,  by  the  plaintiffs  (who  had  specified 
them  in  their  particular  of  demand),  the  defendants  objected  that  ther  were  not  matten 
in  difference,  nor  within  the  arbitrator's  anthority,  part  of  them  being  recorerablc, 
If  at  aU,  in  eq«i<gr  and  not  at  law,  atid  part  being  claimable  against  one  otAj  of  tbe 
defendants  :  whereupon,  the  plaintiffs  abandoned  their  present  demand  as  to  thsse. 

Held,  that  the  award  was  bad,  for  net  deciding  i^on  aU  the  matters  in  differawe  refiKxei. 

This  was  an  action  for  work  and  labour,  for  commission,  and  on  money 
counts.  The  cause  oomii^  on  for  trial  at  Guildhall  (February,  lS3d),  a  Tsr- 
diet  was  taken  for  the  plaintiffs,  subject  to  the  award  of  a  barrister,  to  whom 
all  matters  in  difference  m  the  said  cause  between  the  plaintiffs  and  defendaati 
were  referred,  to  order  and  determine  what  he  should  tlnnk  fit  to  be  done  bT 
the  parties  respecting  the  matters  in  dispute.  The  arbitrator  awarded  as  fol* 
lows : — '<  Whereas  *the  said  plaintiffs  have  claimed  upon  the  said  refer-  rw^^ 
ence  before  me  that  four  seyeral  checks,  that  is  to  say,  (describinff  foor  *- 
checks  for  50Z.  each,)  and  the  sums  of  money  secured  by  the  said  checks  respee- 
tively,  or  paid  in  ren)eot  thereof,  were  matters  in  difference  in  the  said  cause; 
now,  therefore,  I  do  declare  and  determuie  that  they  are  not  matters  in  difi^^ 
ence,  and  that  neither  of  them  is  a  matter  in  difference  in  the  said  cause :  sad 
whereas,  on  or  about,  ftc.^  a  certain  agreement  was  made  between  the  said  plsie- 
tiffs  and  the  said  defendants,  whereby  the  said  defendants  engaged  that  the 
amount  of  sundry  hosiery,  sixty-four  puncheons  of  rum,  and  twenty-nine  |upei 
of  Geneva,  to  be  consigned  to  New  South  Wales,  and  amounting  to  1,5841., 
less  the  freight,  208^,  to  be  paid  by  the  said  defendants,"  &o.,  <<  should  te 
remitted  to  the  said  plamtiffis,  with  the  half  amount  of  profit  arising  on  (hi 
sale:"  '^and  whereas  the  said  plaintafib  have  claimed  upon  the  said  ivfereaos 
that  the  profits  arising  on  the  said  sale  and  transaction  were  a  matter  in  diffa<- 
ence  in  the  said  cause,  I  do  further  declare  that  the  said  profits  are  not  a  natter 
in  difference  in  the  said  cause,  but  I  have  treated  the  price  of  the  said  goods  as 
a  matter  in  difference  in  the  s&id  cause."  And  the  arbitrator  awarded  tkst 
there  was  due  to  the  pbuntiffs,  in  respect  of  the  matters  in  difference  in  the 
cause  between  the  said  parties^  12,029c.,  for  which  sum  he  directed  a  vttdiet  t* 
be  entered. 

Sir  John  Campbell,  in  this  term,  ^January  27th,)  moved  for  a  rule  to  shew  easN 
why  the  award  should  not  be  set  aside,  on  the  ground  that  it  was  not  final.  The 
affidavits  upon  which  he  moved  stated,  ''that  the  profits  '^uising  upon  |^^ 
the  hosiery,  Geneva,  and  rums  in  the  said  award  mentioned,  as  vrell  as  ^ 
the  princinal  sum  in  respect  thereof  in  the  said  award  mentioned,  were  by  die 
plaintiffs  aebited  to  and  eharaed  against  the  said  defendant,  and  composed  put 
of  the  particulars  of  demand  in  this  action,  and  of  the  claim  against  the  defend- 
ants carried  in  before  the  arbitrator,  and  was  insisted  upon  by  the  plaintiii 
before  him  to  be  due  and  owing  to  them  by  the  defendants,  and  a  matter  in  dif- 
ference in  this  cause;  and  that  the  plainti&  still  claim  the  profits  aforesaid  to 
be  due  and  owing  to  them  by  the  said  Daniel  Cooper  as  surviving  partner  of  thi 
said  firm  of  Cooper  and  Levey .'^  It  was  also  stated  that  the  four  sums  of  50^ 
were  debited  to  the  defendants  by  the  plaintiffs,  and  formed  part  of  their  par- 
ticulars of  demand,  and  of  the  claim  insisted  upon  by  them  before  the  arbitrator, 
and  were  a  matter  in  difference  in  the  cause.  Sir  J,  Cdmpbdl  contended  that 
the  arbitrator  ought  to  have  determined  whether  the  defendants  were  liable  to 
the  ]plaintifi8  upon  these  items  or  not;  that  these  were  in  fact  matters  referred, 
and  that  the  arbitrator  could  not  exchide  them  from  consideration  by  findisg 
that  they  were  not  in  dispute.  [Littledale,  J.  Some  one  must  detemuae 
whether  they  are  ao  or  not;  and  ifMh  when  does  the  deoiaion  witT]  Witb  thi^ 

l/OVTu. 

The  Court  granted  a  rule  rn'si.    An  affidavit  was  made  in  oppoddon,  statiflg^ 
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MBOBg«tfMr  MmfgBy  that  altliongb  tbe  fear  sums  of  50?.  were  clvmed  by  tbe 
pUmtifi  OD  therefer^icey  the  deiendttsts^  counsel  objected  before  the  arbitrator 
thtt  I^Ase  easM,  or  «ny  qneetion  relating  thereto,  were  not  matters  in  difference 
*7551  ^  ^^  eMne,  nor  within  the  authority  of  the  arbitrator,  inasmnch  as  the 
•*  amis  were  not  adyanoed  to  or  on  the  ^credit  of  the  defendants  jointly, 
Imt  to  aad  on  the  credit  of  Levey,  wherenpon  it  was  admitted  by  the  pkintiini^ 
masal  that  those  sums  were  not  a  matter  in  difference  as  between  the  parties 
IB  the  ptcsent  canse,  and  the  demwad  as  to  them  was  abandoned  as  a  demand  in 
this  oanse,  it  bdng  agreed  on  all  hands  that  the  only  matters  in  difference  in 
this  caoae  were  matters  in  which  the  defendants  were  liable  jointly.  The  affi- 
davit further  stated,  as  to  the  profits  on  the  sale  of  goods,  that  the  defendants' 
coQDsel  also  objected  before  the  arbitrator  that  these  were  not  a  matter  in  dif- 
ference in  the  canse,  nor  within  the  arbitrator's  authority,  and  eoold  be  reooFei«d 
eoly  by  bSl  in  equity;  which  obiectipn,  being  discussed,  was  held  good  by  the 
arbiti%tor,  and  the  claun  as  to  the  said  profits  was  abandoned,  as  a  demand  in 
this  action.     In  this  term,  (January  80th,) 

Sir  I\  BoHocky  Attomey-Qenend,  J^dly,  and  Martin^  shewed  oauBe.(a) 
The  arbitrator^  by  awardiiig  that  thesevesraji  sums  in  questiOQ  were  not  matters 
In  difference  in  the  cause,  mis  subatantiaUy  awarded  that  no  feoeyery  for  them 
can  be  had  in  this  action,  whioh  fts  a  inding  for  the  defendants  as  to  so  much. 
It  is  as  if  he  had  said,  for  instance,  as  to  tbe  sums  of  50/.,  ^  this  is  ^(x^ 
ebim  against  one  of  the  defendants,  but  not  against  the  two  jointly/*  There 
can  be  no  question  that  the  matters  were  brongbt  before  the  armtrator,  and 
they  were  decided  by  him.  The  4efeMUttt0  aoe  ^o4eotad  as  4o  tbaae  eume  &>r 
the  fvtwe,  for  they  wiU  be  wtitM  to  say,  that  if  the  phnntiMi  had  had  any 
^561  ^^"^^  ^omand  req^ecMng  them  they  would  have  insisted  on  it,  ana, 
-*  therefore,  that  it  has  bsen  settled  by  the  award :  Punn  v*  Murray,  9 
B.  &  C.  780 ;  4  Mann.  &  B.  571.  A  party  who  sues  fwr  less  than  be  knows 
to  be  recoyerable  in  that  aetioA,  cannoi  afterwards  sas  iSor  the  snm  omitted ; 
Lord  Bi^  V.  Williama,  8  B.  &  0.  286.  Besides,  here  the  ^fefsndaiits  then- 
selya  objected  that  the  items  were  not  matters  in  difference  in  the  cause^  and 
aeqniiesced  in  the  arbitrators  ruling  in  favour  of  their  objection. 

Sir  John  CampbeU^  and  Mauk,  contii.  First,  these  snma  were  matters  in 
difference  in  the  cause  :  for  they  were  in  the  particnlar  of  denanid,  and  weie 
claimed  before  the  arbitrator ;  and  they  are  wiihtn  the  scope  of  the  declaration. 
If  these  had  l>een  the  only  sums  in  the  particnlar,  it  is  dear  tbe  award  must 
haye  decided  upon  tfiem;  and,  if  so,  it  ought  to  have  decided  upon  them  in 
the  present  ease.  Then,  has  that  been  done  whioh  would  enable  the  defend- 
ants, upon  any  future  controyersy,  to  treat  tbe  question  as  to  these  anms  aa  a 
res  judicata  7  The  award  does  not  include,  but  expressly  excludes  them.  It 
would  not  protect  the  defendants  fl^instan  action  hereafter.  Ponn  v.  Mur* 
ray,  9  B.  &  G.  780,  4  Mann.  &  B.  07  L  is  not  applicable,  becanse  there  it  was 
evident  that  tbe  arbitrator  had  awarded  upon  all  that  the  daintiff  brouffht  be- 
fore him;  here  the  contrary  a^qpears.  In  Lord  Bagot  o.  Williams,  3  S.  &  C* 
235,  the  plaintiff  waived  a  part  of  his  demand ;  here  the  plaintiffs  urged  ij^ 
but  without  success.  It  is  consistent  with  the  award  that,  as  to  some  part  o^ 
the  money  at  least,  there  may  have  been  an  unexpired  credit  at  the  umtdot 
^gyi  commencing  tbe  suit.  There  was  no  consent  by  the  defendants  to  the 
^  ^omission  of  these  sums  in  the  award;  they  resisted  the  claim  of  them^ 
as  one  which  oould  not  be  enforced  in  this  action,  and  against  these  parties;  but 
they  did  not  ^ye  up  their  right  to  have  an  award  as  to  that  claim ;  they  could  no^ 
intend  that  it  should  remain  0]>en  to  be  litigated  in  a  future  action.  And  the 
aurbitratorj  by  his  award,  does  in  fa^t  undertake  to  <<  declare  and  determine'^ 
as  to  these  demands.    If  they  had  not  been  a  matter  in  difference,  he  iceolA 

(a)  Before  Lord  Denman,  0.  J«,  Littledale,  Williams,  and  OoleridgSt  ^** 
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not^  by  his  finding  have  made  them  one;  nor  can  he,  by  his  finding,  make  Uian 
otherwise,  if  they  are  a  matter  in  difference.  Cur,  adv,  wlL 

Lord  Demman,  C.  J.|  now  delivered  the  jndgment  of  the  Gonrt  aa  fbUovs. 
We  have  considered  the  affidavits  in  this  case,  and  have  reluctantly  come  to  tk 
conclusion  that  the  rule  must  be  made  absolute.  All  matters  in  diffeienoe  in 
the  cause  between  the  parties  were  referred  to  the  arbitrator,  and  there  are  mit- 
ters  in  difference  so  referred  upon  which  he  has  not  decided.  We  do  not  m 
any  means  of  avoiding  the  consequence,  which  is,  that  the  award  must  be  set 
aside.  Bule  abBolute.(a) 


*HOLL  and  BEVAN  against  HADLET  and  BROWN,  Executrix  ^-m 
and  Executor  of  NATHANIEL  HADLEY.  Saturday,  January  L  '^ 
81. 

H.  gare  plaintift  a  guarantee  for  the  yalne  of  coals  to  be  supplied  to  K.  H.,  on  conditioB 
that  no  application  should  be  made  to  H.  for  payment  bat  on  failure  of  the  *<atm(»t 
eiforte  and  legal  proceedings"  of  the  plaintiff^  to  obtain  payment  from  N.  H.  Gotls 
were  supplied  under  the  guarantee,  and  remained  unpaid  for  till  Aprils  1820,  when  H., 
in  consideration  of  plaintiffs  giring  N.  H.  <<  two  years  and  upwards"  for  the  Uquidation 
of  his  then  debt,  agreed  to  reserre  to  the  plaintiffs  all  claim  that  Uiey  might  hare  upon 
him,  H.,  by  virtue  of  the  former  security,  and  "to  be  bound  by  the  consequence  thereof. 
if,  at  the  expiration  of  such  period,"  the  plaintifb  should  not  have  been  paid. 

N.  H.  neyer  paid  the  debt  In  April,  1824,  he  went  to  France,  but  was  occasionally  a 
Bngland,  privately,  and  for  short  periods,  from  that  time  till  1830,  when  he  finally  n- 
turned.  The  plaintiffs  issued  process  against  him  in  June,  1826,  and  continued  it  till 
1830,  when  they  arrested  N.  H.  upon  it,  on  hia  return  to  England.  Soon  afterwartls 
he  took  the  benefit  of  the  Insolvent  Debtors'  Act.  In  July,  1828,  the  plaintiA  com- 
menced an  action  against  H.,  on  his  guarantees:  that  action  abated  by  his  death  in  1829, 
and  in  June,  1829,  the  plaintifb  brought  an  action  upon  the  guarantees  againit  hii 
executors,  who  pleaded  the  Statute  of  Limitations.  Issue  was  tendered  and  joined  ob 
that  plea. 

Held,  assuming  that  the  first  guarantee  was  incorporated  with  the  second,  and  that  a  ret- 
sonable  time  must  be  allowed  after  the  expiration  of  the  two  years  for  the  pUuntifi  to 
endeavour  to  obtain  payment  fh>m  H.,  nevertheless  that  the  plaintiffs,  having  allowed 
two  years  to  pass  without  proceeding  against  N.  H.,  after  which  he  went  abroad,  hid 
at  all  events  exceeded  such  reasonable  time,  and  were  barred  of  their  remedy  against 
H.  by  the  the  Statute  of  Limitations  in  July,  1828.  Also  that,  independently  of  tb^ 
statute,  the  plaintiffs  ought  to  have  shewn  that  they  had  used  their  utmost  efforts  agaiast 
N.  H.  before  commencing  this  action ;  which,  upon  their  case,  did  not  appear. 

Assumpsit  for  the  sums  of  1000^.  and  800^.,  upon  the  several  gnsratces 
after  mentioned.  Pleas,  non  assumpsit,  and  the  Statute  of  Limitations,  upon 
which  issues  were  joined.  The  plaintiff  had  a  verdipt  for  1300/.^  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

The  plaintiffs  were  coal-merchants  in  London.  Before  March  1818,  the  tes- 
tator's  son,  a  dealer  in  coals,  had  been  supplied  by  them  with  coals,  upon  the 
credit  usually  allowed  in  the  trade  to  dealers.  On  the  28rd  of  March  1818,  the 
testator  signed  the  following  guarrantee : 

**  Gentlemen, — My  son,  Nathaniel  Hadley,  having  stated  to  me  that  he  bu 
opened  an  account  with  you,  and  that  you  are  not  willing  to  supply  him  to  the 
extent  that  he  will  require  without  having  security,  and  in  consideratioD  of 
your  agreeing  to  give  him  credit  for  *any  sum  not  ezoeedinff  1500^,  for  r^eg 
the  purpose  of  enabling  him  to  carry  on  his  business,  I  do  nereby  hold  ■- 
myself  liable  to  you  for  a  sum  not  exceeding  1000^.,  under  this  my  guarsnlee 
for  him  for  that  amount }  but  upon  the  express  condition,  that  no  applicatios 
shall  be  made  to  me  on  your  part  for  the  same  sum  of  1000/.^  or  any  portios 

(a)  See  in  the  matter  of  Bobson  and  Railston,  1  B.  &  Ad.  723. 
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thereof;  bnt  on  the  failure  of  yoar  ntmost  efforts  and  legal  proceedings  to  obtain 
the  eame  from  him  the  said  Nathanial  Hadley,  my  son.     I  am/'  &o. 
"Messrs.  Holl  and  Bevan." 

The  phintifis,  on  the  faith  of  this  gaarantee,  supplied  the  son  with  coals, 
and,  on  the  28th  of  March,  1819,  drew  a  bill  on  him,  at  one  month,  for  1500/. 
for  the  balance  due  to  them  in  respect  of  snch  supply,  down  to  the  preceding 
28th  of  FebmaiT,  when  the  supply  under  the  first  ^arantee  end^.  This  bill 
he  accepted,  and  dishonoured :  but  he  paid  the  plaintiffs  interest  upon  it  to  the 
end  of  1819.  On  the  20th  of  May,  1819^  the  testator  signed  the  following 
agreement: 

"  Memorandum  of  an  agreement  entered  into  this  20th  day,  &c.,  between 
Joseph  HoU  and  Paul  Bevan,  of,  &c.,  coal  merchants,  Nathaniel  Hadley,  the 
TOQQger,  of,  &c,  coal  merchant,  and  Nathaniel  Hadley,  of,  &c.,  esquire  as  fol- 
lows :  Whereas  the  said  J.  H.  and  P.  B.  have  for  some  time  past  supplied  the 
said  N.  H.  the  younger  with  coals,  on  a  credit  of  two  months  from  the  delir- 
eiy;  and  having  been  requested  to  furnish  coals  to  an  increased  amount,  which 
they  have  declined  to  do  without  having  some  security  for  the  payment  thereof, 
and  accordingly  the  said  N.  H.  the  younger  had  requested  the  said  N.  H.  to 
become  such  security,  which  he  has  consented  to  do ;  and  the  said  N.  H.  doth 
*7601  ^°  *pnrauftnce  of  such  consent,  hereby  agree  to  and  with  the  said  J.  H. 
•'  and  P.  B.,  that  he  will  pay  and  discharge  all  such  sums  of  monev  as 
may  hereafter  become  due  to  the  said  J.  H.  and  P.  B.  for  coals  sold  by  them 
to  the  said  N.  H.  the  younger,  to  any  amount  not  exceeding  the  sum  of  300/., 
in  case  the  said  N.  H.  the  younger  shall  not  pay  the  same  within  one  month 
after  the  expiration  of  the  aforesaid  credit  of  two  months ;  and  the  said  J.  H. 
and  P.  B.  agree  to  give  the  said  N.  H.  a  further  period  of  three  months  for 
making  good  any  claim  which  they  may  have  to  make  under  this  guarantee,  and 
which  shall  be  in  equal  proportions  with  Caroline  Mary  Hadley,  (See  Holl  v, 
Hadley,  5  Bine.  54, }  and  Charles  Simpkin,  who  are  guarantees  for  N.  H.  the 
joooger;  and  this  guarantee  shall  by  no  means  vitiate  or  make  void  any  former 
mrantee  given  by  the  said  N.  H.  to  the  said  J.  H.  and  P.  B.;  and  the  said 
N.  H.  may  get  rid  of  his  responsibility  under  this  guarantee  at  any  time  by 
givinff  notice  in  writing  of  such  his  intention  to  the  said  J.  H.  and  P.  B.,  when 
it  sh^l  wholly  cease  and  become  void  from  the  time  of  the  delivery  to  them  of 
the  said  notice.  ''  Nathaniel  Hadley." 

After  the  signing  of  this  agreement,  the  plaintiffs  supplied  Hadley  the 
jOQDger  with  coals  till  the  28th  of  Octohner,  1819,  when  th^  refused  to  deliver 
any  more,  and  the  supply  under  this  guarantee  ended.  Several  applications 
were  made  to  him  for  payment ;  and,  on  the  25th  of  April,  1820,  the  following 
agreement,  signed  by  the  testator,  Caroline  Mary  Hadley  and  Charles  Simpkin, 
was  deHvered  to  the  plaintifb  : 
♦7811  "  *^°  Messrs.  Holl  and  Bevan. 

^  «  Gentlemen— We  the  undersigned,  N.  H.  the  elder,  C.  M.  H.,  and 
C.  8.,  at  the  request  of  N.  H.  the  younger,  do  hereby  respectively  consent  and 
agree,  in  consideration  of  your  extendms  to  the  said  N.  H.  the  younger  the 
period  of  two  years  and  upwards  for  the  liquidation  and  settlement  of  his  debt 
due  to  vou  upon  your  present  settled  account,  to  reserve  to  you  all  right  and 
claim  tnat  yon  may  now  have  against  us  by  virtue  of  the  securities  we  have 
heretofore  entered  into  with  you  on  his  behalf,  and  as  particularized  hereunder, 
and  to  be  bound  by  the  consequence  thereof,  if  at  the  expiration  of  such  period 
your  demand  shall  not  have  been  fully  discharged ;  such  securities,  however,  not 
to  extend  to  any  transactions  between  yourselves  and  Mr.  Hadley,  junior,  be- 
yond the  day  of  the  date  hereof.  Witness  our  hands  this  25th  day  of  April, 
1820.  "N.  H.        C.  M.  H.        C.  8. 

«From  N.  H.  the  elder,  under  date  of28d  March,  1818,  for  1000/. 
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*'  Also  from  the  nine,  tinder  dale  of  20ih  Haj,  1819,  for  8002. 
<<  From  0.  M.  H.,  under  date  of  20th  May,  1819,  for  300^ 
"  From  C.  S.  under  date  of  18th  May,  1819,  for  300/." 
The  plaintifb  afterwarda  supplied  Hadley  the  younger  with  ooalS|  t»^ag  in 
payment  the  testator's  acoeptanoes,  which  have  siooe  been  paid.    Tliej  ilw 
oocasionally  lent  money  to  and  discounted  bills  for  Hadley  the  yonnffer. 

In  April,  1824,  Nathaniel  Hadley  the  younger  went  to  Fiance,  hi  1830,  he 
returned  finally  to  England,  and  in  the  meanwhile  was  seveml  times  in  this 
country;  *but  on  those  occasions  he  did  not  shew  himself  when  he  came  ^^2 
Over,  and  hi3  stay  was  short.  In  1830  he  was  arrested  on  process  whioh  ^ 
had  been  issued  Sjninst  him  on  the  6th  of  June,  1826,  and  oontiaued  <m  the 
roll  at  the  suit  of  the  plaintifi :  went  to  prison ;  and  was  afterwards,  in  the 
month  of  October  in  that  year,  oischarged  under  the  act  for  the  relief  of  IdboI- 
yent  debtors.  The  plaintiffs  comn»eneed  proceeding?  against  the  testator  ii 
July,  1828.  That  action,  however,  having  abated  by  his  death  on  the  9th  of 
March,  1829,  the  now  pendbg  action  was  commenced  against  the  deCenduti 
as  his  representatives  on  the  6th  of  June  following.  Upon  the  transactiou 
above  stated,  a  large  balance  remained  unpaid  to  the  plainti&  for  coals  delivered 
under  the  first  two  guarantees;  and  thev  claimed  to  recover,  in  respect  of  sock 
balance,  the  sum  of  1000/.  and  300Z.  U'om  the  representatives  of  Hadley  the 
testator.  A  copy  of  the  accounts  transmitted  by  the  plaintiffs  to  EUdlejthe 
younger,  and  by  him  to  the  testator,  was  annesed  to  and  formed  part  of  the 


If  the  court  should  be  of  opinion  that  the  testator  in  his  lifetime  was  liabk 
to  pay  the  plain tifib  the  whole  or  any  part  of  the  said  1300/.,  and  that  their 
remedy  against  the  defendants  was  not^  on  the  6th  of  June,  1829,  barred  or 
discharged  in  any  manner,  the  verdict  was  to  stand  for  its  present  amount,  or 
be  entered  to  the  extent  of  the  testator's  liability;  but  if  the  court  should  hold 
that  the  testator  never  was  liable,  or  that  the  plidntiffs'  remedy  was  barred  or 
discharged,  a  nonsuit  was  to  be  entered.  The  case  was  argued  in  last  Trinitj 
term/a) 

*HaUj  for  the  plaintifb.  (A  part  of  the  argument  is  omitted,  for  <^^ 
reasons  which  will  appear  from  the  jud^^ent.)  The  result  of  the  trans-  ^ 
actions,  as  stated  in  the  case  and  appeanng  by  the  acoounts,  is,  that  debts  to  tbe 
amount  of  1000/.,  to  which  the  first  guarantee  was  applicable,  and  debts  amonst- 
ing  to  300/.,  for  which  the  testator  was  answerable  nnder  the  second  gnaiantee, 
remained  unextinguished  at  the  time  of  tbe  last  agreement  That  axreenest 
incorporated  the  condition  of  the  first  guarantee,  that  the  testator  should  not  be 
applied  to  but  on  fistilure  of  the  <'  utmost  efforts  and  legal  proceedings"  agaiut 
the  son.  And  it  expressly  stipulated  that  the  plaintiffii  should  bring  no  actios 
against  Hadley  the  younser  for  any  demand  then  existing,  till  the  expiration  of 
two  years  ''and  upwards '  from  the  25th  of  April.  1820.  The  earliest  period, 
therefore,  at  which  the  Statute  of  Limitations  could  begin  to  run  as  against  the 
testotor  would  be  the  25th  of  April,  1822.  But  Hadley  the  younger  left  E^ 
land  in  1824,  and  did  not  return  to  it  for  a  permanent  residence  tiU  1830.  He 
was  then  arrested  on  process  which  had  been  issued  by  the  plaintifis  in  Jnae, 
1826.  and  regukrlv  continued  from  that  year.  In  October,  1830,  he  took  the 
benent  of  the  Insolvent  Debtors^  Act.  U  was  not  till  then  that  the  phiintifi 
had  a  complete  risht  of  action  on  the  guarantee  of  April,  1820,  coupled  with 
that  of  March,  1818,  having  then  failed  in  their  ^'  utmost  efforts  and  legal  pro- 
ceedings" to  recover  against  Hadle^^  the  younger.  When  the  plaintiib  so  ao- 
qnired  a  perfect  cause  of  action  against  the  testator,  and  not  sooner,  the  statatt 
began  to  run  as  to  him,  according  ta  the  principle  which  has  been  recognised  is 

(a)  Jans  Cth  and  9th,  1834,  before  Lord  Denman,  C.  J.,  Littledale,  Taunton,  and  WU- 
Uams,  Ji. 
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*7641  ^^'^  Hiwrt  a&V>r««y8  hr  iieg^igeiiee.(a)  If  ^  the  proceediiigi 
-'  againift  hi«i  and  the  pr^eeut  <}efe«d«nts  were  m  laaie.  A  nailajr  arga* 
]06Qt  mhm  4e  the  800^.  It  ie  observable  that,  by  Ae  terms  of  the  last  agree* 
nent,  Sadlej  the  jounger  waa  to  be  allowed  two  jei^  ''  and  upwards :"  thai 
cxjHPMdoQs  abewa  it  to  oave  been  oonteaplated  that  the  plaiatiffs  diould  have 
a  reasoaable  time  for  endeavoaring  to  recover  their  debt  frond  Hadley  the  younger; 
tad  tbeir  takiag  some  time  for  that  purpose  was  in  ease  of  the  anretiee. 

R.  V.  M%chard$f  contri.  (The  argument  from  the  state  of  the  aoeounte  is 
omiUed.)  The  supply  in  respeot  Si  which  the  preset  elaim  arises  ended 
IB  October,  1819.  AUowins  the  plaintifis  two  yean  from  the  exeoutioa  of 
the  agrsement  of  AfHril  25thy  1820,  still  tiie  prooeeoUogs  againqt  the  surety 
wan  aot  institoted  in  time.  This  aotioa  was  not  commenced  till  June, 
1829.  The  ease  states  that  an  action  was  brouffbt  against  the  testator  i« 
1928;  bat  that,  if  the  plaintifib  relied  upon  it,  should  have  been  specially 
Implied  to  the  plea  of  the  Bta!tute«  The  words  ''  and  upwards/'  in  the  last  agree- 
mut,  cannot  be  understood  aa  making  an  indefinite  addition  to  the  period  of 
two  years;  and,  besides,  the  sureties  undertake  to  be  bound,  if,  ^  at  the  expire^ 
tioa  of  such  period,"  evidently  meaning  two  years,  the  plaintiffs'  demand  shall 
sot  have  been  fully  discharged.  The  condition  that,  before  suing  the  testator, 
the  plaintiffs  should  have  used  their  utmost  effiDrts  to  recover  from  Hadley  the 
yooflger,  must  be  reasonably  construed ;  and,  so  construing  it,  the  time  which 
al^Med  from  the  expiration  of  the  two  years  tiU  the  oommenoement  of  the  period 
of  six  years  before  the  bringing  of  this  action,  was  more  than  sufficient.  In  an 
^^-^  aotion  against  a  surety  *it  must  be  taken  that  the  legal  proceedings 
^  against  the  principal  were  to  be  instituted  as  and  when  the  debts  became 
payable.  The  plMntifb  might  have  sued  Hadley  the  younger  before  he  went 
abroad;  and  the  statements  in  the  case  afford  no  sufficient  excuse  for  their  not 
anng  him  afterwards,  and  before  he  finally  returned.  If  at  any  time  after  the 
expiration  of  the  two  years  mentioned  in  the  last  guarantee  the  plaintiffs  could 
have  proceeded  a^nat  Hadley  the  younger,  they  were  bound  to  do  so  in  justice 
to  the  sureties.  %ut  if  it  is  answered  that  so  long  as  he  lived  abroad,  or  until 
he  took  the  benefit  of  the  Insolvent  Debtors'  Act,  the  plaintiffs  could  not  be 
said  to  have  used  their  utmost  efforts,  or  to  have  failed  in  their  legal  proceedinffQ, 
then  the  present  action  is  premature,  having  been  commenced  before  he  finsBy 
retomed  to  EngUnd,  or  was  discharged  under  the  Act.  The  stipulation  as  to 
legal  proceedings,  and  efforts  to  be  used  by  the  plaintiff,  is  not  incorporated  in 
tbe  second  guarantee;  and  therefore  as  to  the  300^.  the  plea  of  the  Statute  of 
Limitations  is  unanswered. 

i^ott,  in  reply.  The  piaintifiis  are  not  obliged  to  contend  that  their  cause  of 
action  against  the  testator  was  incomplete  till  18S0.  They  may  insist  that  thev 
bad  a  suffieieni  cause  of  aetien  in  1826,  when  they  issued  process  against  Had- 
ley the  younger,  but  were  unable  to  take  him.  Some  time,  at  ai\y  rate,  must 
have  been  allowed,  after  the  expiration  of  the  two  vears,  for  an  endeavor  by  the 
plaintifi  to  recover  from  Hadley  the  younger.  What  length  of  time  was  allow- 
able would  depend  upon  the  circumstances  of  the  oase.  If  the  delay  had  been 
uureasooable,  the  sureties  mi|^t,  and  it  is  to  he  presumed  they  would,  have 
*76&1  instituted  proceedings  in  ^equity  to  compel  Messrs.  Holl  and  Bevan  to 
-'  sue  the  principal.  Chir,  adv,  wiU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  MUx 
having  shortly  stated  the  case,  his  lordship  continued  as  follows : — 

Many  points  (which  savoured  rather  of  &ct  than  of  law)  were  raised  in  the 
argument,  on  tbe  nature  of  the  dealing  and  the  mode  of  keeping  accounts  between 
tbe  parties,  the  effect  of  payments  made  from  time  to  time,  and  how  they  should 
be  i4>propriated  to  the  debts.  But  it  seems  to  me  that,  if  all  these  points  are 
conceded  to  the  pUintiffs,  they  must  still  be  defeated  by  the  Statute  of  Limits- 

(a)  noit  e.  H*Gar(hy,  3  B.  &  Aid.  626 ;  HoweU  v.  Toaii|p,  5  B,  J^  G,  259. 
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tions.  For  the  utmost  operation  that  can  be  giyen  to  the  agreement  of  April, 
1820)  is  that,  if  Nathaniel  Hadley  shonld  not  pay  within  the  time  limited  therebj 
(i.  e.  two  years  and  upwards),  the  testator  would  paj.  His  liability  then  aecroed 
when  the  principal  had  made  default  after  two  years  and  upwards,  which  ins 
the  case  in  the  course  of  April,  1822,  and  the  action  ought  to  have  been  brought 
within  six  years  of  that  period.     Now  none  was  commenced  till  July,  1828. 

The  period  when  the  testator's  liability  attached  was  sought  to  be  extended 
by  incorporating  into  the  latest  guarantee  the  condition  contained  in  the  earliest, 
that  no  application  for  payment  should  be  made  to  the  testator,  ^^huioniht 
failure  of  pUintifis'  utmost  eflforts  and  legal  proceedings  to  obtain  the  same  from 
the  principal."  Some  doubt  may  be  entertained  whether  this  condition  csn  bj 
a  just  construction  be  so  incorporated :  if  it  be,  it  must  be  read  as  if  it  were, ''  t3l 
after  &ilure  of  the  plaintiffs'  utmost  efforts,''  otherwise  they  *would  ^^ 
have  the  power  by  their  own  laches  to  keep  alive  the  surety's  liability  >- 
for  ever.  The  agreement  virtually  is  (plainly  for  the  surety's  protection),  thit 
they  shall  use  their  utmost  efforts  agamst  the  principal  before  they  call  upon 
the  surety.  Had  they  taken  prompt  measures,  it  misht  have  been  difficult  to 
fix  the  period  when  they  had  failed,  under  various  circumstances  that  mtj  be 
imagined.  But  when  they  suffered  more  than  two  years,  during  which  time 
the  principal  was  in  England,  to  elapse  6t)m  the  time  allowed  to  a  debtor  of 
long  standing,  we  cannot  hesitate  to  say  that  the  utmost  efforts  were  never  made, 
and  conseouently  that  they  have  not  performed  the  condition  imposed  upoa 
them,  which  was  made  preoedent  to  their  right  to  sue  on  the  guarantee. 

If  then  these  words  are  taken  as  a  part  of  the  latest  agreement,  they  not  oa\j 
furnish  no  answer  to  the  plea  of  the  Statute  of  Limitations,  but  they  do  furaidi 
one  to  the  action  itself.  Nonsuit  to  be  entered. 
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da^f  January  81. 

In  the  absence  of  any  particular  restriction,  a  subsequent  quarter  session  bas  power  to 
enforce  bj  process  the  judgment  of  a  preceding  one ;  and  this  Court  will  grant  a  iii«n- 
damns  to  the  subsequent  session  to  issue  such  process,  if  there  appears  to  hare  bees 
no  unnecessary  delay  in  applying  for  it. 

A  party  conricted  by  a  justice  under  the  Vagrant  Act,  6  G.  4,  c.  83,  8.3,  appealed  under 
sect  14,  which  gives  an  appeal  to  the  next  general  or  quarter  Meitiont,  and  enacts  that  the 
Court  Biaueh  general  or  quarter  sessions  shall  hear  and  determine  the  appeal,  aod,  if 
the  conviction  be  aflSrmed,  shall  issue  process  for  the  apprehension  and  punishment  of 
the  offender.  The  conviction  was  quashed,  subject  to  a  case  which  the  justice  brongfat 
up  by  certiorari ;  and  this  Court  sent  it  back  to  be  reheard  by  the  sesdons.  Thej.  is 
July,  1833,  aflSrmed  the  conviction,  again  subject  to  a  case ;  but  a  question  being  railed 
before  this  Court  on  motion,  whether  or  not  the  party  convicted  was  bound  to  Uke  ost 
a  certiorari  to  remove  the  case  as  re-stated,  none  was  sent  up,  and  the  time  for  aning 
out  a  certiorari  expired.  Afterwards,  this  Court  decided  against  the  conricted  partroa 
the  point  of  practice  ;  and  a  motion  was  made  to  the  next  sessions,  July,  1834,'  Ar 
process  to  enforce  the  conviction,  which  being  refused,  this  Court  was  applied  to^  iothe 
next  term,  for  a  mandamus. 

Held,  that  the  appeal  had  not  been  "  heard  and  determmeJT  within  the  meaning  of  tlie 
statute,  before  the  last-mentioned  decision  of  this  Court ;  and  that  the  sessions,  in  Jolj, 
1834,  ought  to  have  issued  the  process.    Mandamus  granted. 

James  Smith  was  convicted  by  a  sinele  justice,  the  Rev.  Dr.  Bloxam,  under 
Stat.  5  G.  4,  c.  83,  s.  8,  of  being  an  idle  and  disorderly  person,  and  was  seo- 
tenced  to  one  month's  imprisonment  and  hard  labour.  He  appealed,  under  sect 
14,  to  the  Warwickshire  quarter  sessions,  January,  1832,  and  the  oonyictioB 
was  there  quashed,  subject  to  a  case,  which,  being  brought  into  this  Court  bj 
certiorari  at  the  instance  of  Dr.  Bloxam,  was  sent  back  to  the  sessions  to  be 
restated.    At  the  Julj  sessions,  1883,  it  was  aoo<»rdinglj  reheard;  and  the  eoa- 
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Tiction  mm  then  confirmed,  subject  to  a  case.  In  Michaelmas  term^  1888,  a 
role  nisi  was  obtained  for  discharging  the  recognizances  given  by  Dr.  Blozam 
on  obtaininff  the  certiorari  as  above.  That  rule  was  enlarged  by  a  subsequent 
role,  nntil  the  judgment  of  this  Court  should  be  riven  upon  the  re-stated  case. 
In  Hilary  term,  18S4,  no  case  having  been  stated,  nor  any  certiorari  obtained 
by  the  appellant  for  brining  up  such  case,  and  six  months  having  elapsed 
i^QM  *siiice  the  July  sessions,  Dr.  Bloxam  obtained  a  rule  to  shew  cause  why 

'■  the  latter  rule  of  Michaelmas  term  should  not  be  discharged,  the  certio- 
lari  quashed,  and  a  procedendo  awarded.  This  motion  stood  over  from  Hilaiy 
to  Easter  term,  1884,  when  the  Court  held  that  the  time  for  obtaining  a  certio- 
rari on  behalf  of  the  appellant  was  past,  and  that,  without  such  a  certiorari,  the 
case  was  not  in  court;  and  they  made  the  rule  absolute  for  discharging  Dr. 
Blozam's  reoognixances,  and  with  that  exception  discharged  the  rules  granted 
in  this  case  since  the  July  sessions.  (See  Rex  v.  Bloxam,  1  A.  &  E.  886.)  At 
the  next  Warwickshire  quarter  sessions,  July,  1884,  a  motion  was  made  to  the 
justices,  to  issue  process  for  the  apprehension  of  Smith,  that  he  might  undergo 
his  punishment,  according  to  the  conviction.  The  justices  doubted  whether 
they  had  authority,  and  at  leneth  refused  to  grant  the  process.  In  Michaelmas 
ienn,  1884,  a  rule  nisi  was  obtained  for  a  mandamus  to  the  justices  to  issue 
the  necessary  process  against  Smith  for  enforcing  the  conviction.  In  this 
tenn,(a) 

Amoif  shewed  cause.  The  question  turns  upon  sect.  14,  of  the  Vagrant  Act, 
5  G.  4,  c.  83,  which  enables  any  person  aggrieved  by  the  determination  of  a 
justice  out  of  sessions  under  that  act,  to  appeal  to  'Uhe  next  general  or  quarter 
Besrions  for  the  countv,''  &c.;  and  enacts,  that  "the  court  at  such  general  or 
qnarter  sessions  shall  hear  and  determine  the  matter  of  such  appeal,  and  shall 
make  such  order  therein  as  shall  to  the  said  court  seem  meet,  and  in  case  of  the 
y^YAi  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction,  *shall  issue 

^  the  necessary  process  for  the  apprehension  and  punishment  of  the 
offender,  according  to  the  conviction.'^  The  same  court,  therefore,  which  con- 
firms the  conviction,  ought  to  issue  the  process.  That  has  not  been  done  here, 
Bor  was  any  ipplication  made  to  the  sessions  to  issue  process  till  July,  1884, 
the  conriction  having  been  confirmed  a  year  before.  The  sessions,  on  affirmiuff 
the  conviction  might  have  adjourned  the  case,  or  have  committed  the  party,  and 
he  could  then  have  moved  for  a  certiorari,  and  been  admitted  to  bail,  as  was 
done  in  Bex  o.  Reader,  1  Stra.  531.  Even  if  it  be  not  imperative  on  the  same 
court  of  quarter  sessions  which  confirms  the  appeal  to  issue  the  process,  this 
Court  will  not  interfere  by  mandamus  after  so  long  an  interval. 

Waddington,  contrA.  The  interval  between  the  sessions  of  July,  1888,  and 
Jnlv,  1884,  was  passed  in  ascertaining  whethev  the  case  granted  in  1888  should 
be  brought  before  this  court  by  certiorari  at  the  instance  of  the  magistrate,  or 
of  the  party  convicted.  A  soon  as  that  was  decided,  application  was  made  to 
*be  sessions  for  process :  it  could  not  have  been  moved  for  before.  The  sessions 
may  respite  their  process,  especially  where  they  grant  a  case;  they  are  not 
obliged  to  send  the  appellant  to  prison  while  it  is  depending.  The  appellant 
here,  if  committed,  could  not  have  been  bailed,  the  commitment  being  in  exe- 
eation.  As  to  the  words  ''such  general  or  quarter  sessions ;''  in  Rex  v.  The 
Justices  of  Wilts,  18  East,  852,  a  local  act  gave  an  appeal  to  any  general  quar- 
ter sessions  which  should  be  holden  for  the  county  within  four  calendar  months 
^YYii  i^^t;  after  the  cause  of  complaint  should  have  arisen,  and  the  justices  ^ 

-'  the  said  ^nend  quarter  sessions  were  reouired  to  hear  and  determine 
Buch  appeal ;  yet  it  was  held  that  an  appeal  brought  on  at  such  quarter  sessions 
might  be  adjourned  to  a  session  not  within  the  four  months,  and  there  deter- 
mined. Besides,  *in  the  present  case,  there  was  not,  properly  speaking,  an 
"affirmance  of  the  conviction,''  within  the  terms  of  the  act,  at  the  July  sessiona 

(a)  Jan.  16th.    Before  Lord  Denmaa,  G.  J.,  Litttedale  and  Williams,  Js, 
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188S.  It  was  only  affimed  oonditionallyy  a  caae  being  granted.  The  tana  for 
issuing  process  as  upon  an  absolute  affirmanoe  was  either  upon  the  judgnent  of 
this  Court  being  given  in  favour  of  the  oonvictioni  if  it  had  been  reno^  by 
oertiorariy  after  Jiuji  1833,  or  when  it  became  dear  that  there  would  be  no  I^ 
movali  which  could  not  be  deemed  certain  tiU  the  Court  had  disposed  of  tlw 
rules  before  it  in  Easter  term  1834.  CWr.  adv.  vuft. 

The  judgment  of  the  Court  was  now  deliyered  bj  Lord  Dsnman,  C.  J.,  vbo, 
after  stating  the  nature  of  the  applicatioui  proceeded  as  follows  : — ^We  titink 
then  can  be  little  doubt  about  the  meaning  <^  the  legislature  in  that  branch  of 
the  fourteenth  section  of  5  G.  4,  o.  88,  upon  which  this  qoestion  arises^  aai 
the  single  point  for  our  consideration  is,  whether  it  has  been  expressed  so 
unfortunately  that  we  cannot  carry  it  into  effect  We  further  ihiakrtliat| 
gmeraOy,  and  except  there  be  some  particular  restrictioni  a  snbaequent  hii 
Authority  to  effectuate  the  judsment  of  a  preceding  court  of  qu&rtar  sessioQS : 
indeed,  the  case  of  Rex  t).  NeVule,  2  B.  &  Ad.  299,  was  decided  ej^xressly  upoa 
that  suppositiouj  and  is  therefore,  to  that  extent,  an  authority. 

The  question,  then,  turns  entirely  upon  the  langua^  *of  the  section  rm^ 
alluded  to.    (His  lordship  then  read  the  section.)  ^ 

Now,  it  is  observable  that  the  argument  agiunst  the  appUcation  proceeds 
exactly  as  if  the  words  of  the  section  had  been  *'  hear"  only,  and  not  ^<  hear  and 
determine."  We  think,  however,  that  the  addition  of  the  latter  words  makcf 
the  whole  difference,  and  that  the  court  of  quarter  sessions  holden  in  July  1833, 
when  the  merits  of  the  conviction  were  certain]|y  gone  into  upon  a^)^  did 
not  deUrminej  though  it  did  hear^  the  matter  of  siM^h  appeaL  It  seems  to  m 
that  the  order  of  sessions  then  made,  confirming  the  conviction,  was  fettered  bj 
a  condition,  introduced  upon  the  suggestion  and  in  &vour  of  the  appellant) 
which  made  it  uncertain  whether  that  order  might  not  be  reversed,  and  that, 
therefore,  the  matter  was  not ''  determined^**  because  not  finally  and  oondusiyelj 
determined,  although,  when  the  condition  alluded  to  was  removed,  the  deter- 
mination did  become  final  and  conclusive,  no  further  '^  hearing"  being  &tha 
necessary  or  possible.  We  are  of  opinion,  therefore,  that  some  auMcqueat 
eourt  of  quarter  sessions  must  have  jurisdiction  to  issue  the  process  alluded  to, 
and  that  this  mandamus  should  go,  except  there  has  been  some  unreasonaUe 
delay  in  making  the  application.  We  think,  however,  that  there  has  not ;  bat 
that  the  period  during  which  the  judgment  of  the  Court  held  in  July  1^3  bas 
been,  as  it  were,  kept  in  abeyance,  has  been  satisfectorily  aocountad  for,  ud 
that  the  application  for  the  mandamus  in  Michaelmas  term  last  was  as  etrij 
as  possible  after  (according  to  this  our  interpretation)  the  appeal  was  "  luani 
and  determined^**  that  determination  havbg  been,  as  already  stated,  at  the 
July  sessions  1833.  «  Rule  abeohte. 


*BIED,  Clerk,  agaiwt  JOSEPH  BELPH,  and  JANE  his  Wljfe,  Exe-  nr^ 
cutrix  of  SMITH,  Clerk.     Saturda^^  January  81.  t  <  '^ 

An  allottment  made  to  a  vicar  in  lieu  of  tithes,  under  an  indosure  act,  is  subject  to  tiie 
law  and  eastern  of  England  as  to  dilapidationS|  eanallj  with  the  ancient  riebc ;  tad 
If,  when  he  comes  into  it,  there  are  fences  upon  it  which  he  ought  to  repair,  but  he  dies 
leaving  them  unrepaired,  his  ezecntors  are  liable  at  the  suit  of  his  snecesaor. 

^  an  incloenre  act,  land  was  to  be  allotted  to  a  vicar  in  lieu  of  tithes,  and  was  to  bt  M 
weU  and  sofficientlj  ftnced^  in  such  manner  as  the  commissioners  should  dixwt,  at  the 
public  charge,  but  for  ever  afterwards  to  be  repaired  by  the  vicar  and  his  soccettois. 
An  appeal,  to  be  brought  within  four  months,  was  given  to  parties  aggrieved  bj  aaj 
thing  done  in  pursuance  of  the  act.  The  land  was  allotted,  and  fenced  bj  the  commii- 
flioners;  but  the  fences,  being  only  calculated  to  last  three  or  four  jears,  became  nns- 
ons,  and  remained  so  till  the  incumbent  died,  about  eleven  years  altar  the  indMan- 
No  step  had  been  taken  to  obtain  a  remedy  for  the  neglect  to  fence  properly: 

Held,  that  the  commissioBers,  bj  mak^g  the  feaces  accordij^  to  their  dismtioD,  iiid 
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prioui  ftde,  ftiUnied  the  condition  precedent  to  the  Ticai's  liahUi^  to  repair ;  thai  if 
die  work  was  improperly  done,  steps  should  hare  been  taken  at  the  time  to  enforce  a 
doe  performance  of  it ;  and  that  the  ezecntriz  of  the  late  ricar  was  liable  to  his  snc- 
oestor  for  the  dilapidadoB  of  the  r 


Cass  hj  the  plaintiff  as  Ticar  of  AinsUble  in  Gamberlaiidi  against  the 
de&odaat  and  hia  wile,  as  exsontriz  of  the  Rev.  William  Smith,  the  plaintiff's 
ioMediate  pcedeeeaaor  in  ike  vioarage,  for  dilapidafcion9(a)  in  the  Ticarace 
koue  aad  outhoases,  and  in  the  lenesa  of  the  gardens  and  ancient  glebe  lands, 
tad  of  oertein  lands  of  which  Smith  in  kis  liletmie  and  at  the  tine  of  his  death 
wiB  seised  in  right  of  the  vicarage.  As  to  the  first  ooant,  which  was  confined 
(0  tbe  diiapidatioDsof  the  yicarage  house  and  outhouses,  and  of  the  fences  of  the 
girdens  and  ancient  ^be  lands,  the  defendants  suffered  judgment  by  defeult ; 
sod  they  pleaded  the  general  issue  to  the  rest  of  the  deokration.  At  the  trial 
•jYii  befora  *Gnmey,  B.  at  the  Cumberland  sprins  assises  1883,  the  jury 
^  asMssed  the  damages  on  the  first  count  at  7&.,  and  found  a  Tcrdict 
for  the  plaintiff  on  the  second  eount^  with  10(ML  damages,  subject  to  the  opinion 
of  this  court  on  the  following  case. 

The  deceased,  William  Smith,  became  vicar  of  the  parish  of  Ainstabk  in 
1797,  and  continued  yicar  till  hjs  death,  which  happened  on  the  21st  of  Feb- 
nia^  1832.  La  May  1882  the  plaintiff  became  yioar,  and  has  so  continued 
eTernaoe. 

By  an  act,  68  G.  8,  c.  9,  private  (the  whole  of  which  was  to  be  considered 
ptrt  of  thie  caae,)  entitled  ^  An  act  for  inolosing  lands  within  tke  manor  of 
AiiutaUe,  in  the  parish  of  Ainstable,"  &o.  it  was  recited  and  enacted  (sect.  17,) 
u  follows : — **  And  whereas  the  Rev.  William  Smith,  the  vicar  of  the  vicarage 
of  the  said  parish  of  Ainstable,  is  in  right  of  such  vicacage  entitled  to  the  tithe 
of  hay  of  divers  lands  and  tenements  within  the  said  parish,  and  also  to  the 
tithes  of  wool  and  lamb,  turnips,  potatoes,  and  other  green  corps,  and  likewise 
to  the  tithe  of  agistment,  and  all  other  vicarial,  small  and  mixed  tithes  arising 
or  becoming  doe,  or  hereafter  to  arise  or  become  due,  aa  well  horn  and  out  of 
the  aocient  lands,  tenements,  and  hereditaments  within  the  said  parish  of 
Ainstable,  ss  from  the  ssid  commons  and  waste  grounds  to  be  divided  and 
inclosed  by  virtue  of  this  act }  and  it  would  be  of  advantage  to  the  persons 
interested  if   the  said  ancient  knds,   tenements,  and    hereditaments,    and 
«ho  the   said   coounons  and  waste    grounds,  weire   ezeonerated    from  the 
•ud  tithes  respectively;  be   it    therefore    further   enacted,  that  the    said 
eoDmissioners  shall  in  the  next  place  set  out,  allot,  and  appoint,  to  and 
for  the  said  William  Smith  and  his  suocessors,  vicars  of  the  said  parish 
^yygl  *of  Ainstable,  so  much  and  such  part  or  parts  of  the  said  commons 
-'  and  waste  grounds  aa  ahall  in  the  judgment  of  the  said  commissioners 
be  deemed  equivalent  to,  and  a  full  recompense  and  satisfaction  for,  all  tithes,  enu- 
merating the  titbea,  aa  above)  and  eccleaiastical  dues  (Baster  offeiings,  mortuaries, 
sod  surplice  fees  only  excepted)  due,  pavable,  or  of  riffh t  belonging  to  the  said  vicar 
or  his  successors,  out  of  or  from  the  said  commons  and  waste  grounds  to  be  divided 
and  inclosed  by  virtue  of  this  act ;  provided  that  the  outermost  or  ring  fence  or 
Smces  which  stfall  indose  the  said  iJlotment  or  allotments  so  to  be  set  oat  unto 
sod  for  the  said  William  Smith  and  his  successors,  vicars  as  aforesaid,  in  lieu  of 
hit  aforesaid  tithea  of  the  said  commons  and  waste  grounds  hereby  authorised 
and  directed  to  be  inclosed,  shall  be  first  well  snd  sufficiently  made,  in  such 
manner  as  the  said  commissioners  shall  direct ;  the  charces  and  expenses  whereof 
•hall  be  nuaed  and  paid  in  the  same  manner  as  the  puUic  charges  and  expenses 

fa)  The  first  two  coosti  were  groanded  on  the  law  and  custom  of  England,  for  rectors 
and  Ticars  to  repair  the  boases,  buildings,  and  tenements,  Ac,  and  in  default  thereof  for 
thefa*  executors,  ^.,  haying  sufficient,  Ac,  to  satisfj  so  much  as  should  be  necessary,  Ac. 
The  third  alleged  a  like  law  and  custom  as  to  good  husbandry.  The  fourth  count,  with- 
out stating  any  enitom,  charged  bad  husbandry  by  Smith,  and  that  the  defendants,  though 
haring  enfficient  of  his  goods,  Ac,  w^Ud  not  repair  tte  damage.  The  fifth  count  was 
not  materially  diflbrent 
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of  the  diviBioQ  of  the  said  commonB  and  waste  grounds  aie  hereby  directed  to 
he  raised  and  paid ;  bat  that  all  the  said  fences  shall,  after  the  first  making  and 
erecting  thereof,  at  all  times  for  ever  thereafter  be  maintained,  repaired,  pr»> 
served,  and  kept  in  repair  by  and  at  the  expense  of  the  said  WilUam  Smitk 
and  his  successors,  vicars  at  the  said  parish  of  Ainstable. 

In  1820  and  1821  the  commons  and  waste  grounds  in  the  parish  of  Ainslable 
were  enclosed,  and  certain  parts  thereof,  containing  in  the  whole  465  acres,  were 
set  out  and  allotted  to  and  for  the  said  William  Smith  and  his  successors,  viean 
as  aforesaid,  by  the  said  commissioners,  in  lieu  of  the  said  tithes,  aocording  to 
the  statute;  and  in  1821  the  said  William  Smith,  as  such  vicar,  entered  m^^ 
into  possession  of  the  said  allotments,  ^whereof  the  outermost  or  ring  ^ 
fences  had  been  made  according  to  the  direcUons  of  the  commissioners,  with 
sods  and  quick>thoms,  and  posts  and  rails,  the  posts  and  rails  being  calculated 
to  last  not  more  than  three  or  four  years.  The  said  fences  were  pud  for  as  the 
act  directs.  At  the  time  of  the  death  of  William  Smith  the  said  fences  were 
greatly  dilapidated  and  broken  down,  and  it  would  require  100^  to  put  them 
into  proper  repair.     This  case  was  argued  in  Easter  term,  1834.(a) 

ArtMlrongf  for  the  plaintiff.  The  question  is,  whether  the  vicar  and  lu8 
successors  were  liable  to  repair  the  fences  in  question,  and  whether  the  non- 
repair  was  a  dilapidation  by  the  late  vicar,  for  which  the  plaintiff  may  recover 
against  the  present  defendants.  As  to  fences  generally,  it  is  laid  down  io  2 
Bum's  Ecclesiastical  Law,  tit.  Dilapidations,  p.  150,  8th  ed.,  that  **  inclosures, 
hedges,  ditches,  and  such  like"  are  among  the  things  "  of  which  the  beneficed 
person  hath  the  bhrden  and  charge  of  reparation :''  and  at  p  152,  under  tlie 
same  title,  hedges,  fences,  ditches,  and  such  like,  are  said  to  be  compreheoded 
among  the  things  referred  to  as  subjects  of  dilapidation  in  stat.  13  Elis.  c.  10. 
The  fences  in  question,  when  erected,  became  part  of  the  glebe,  and  would  have 
been  repairable  by  the  incumbent  under  the  general  rule  of  law ;  but  the  local 
act  enforces  in  positive  terms  the  repair,  by  the  vicar  and  his  successors,  of  the 
fences  to  be  made  under  the  commissioners'  direction ;  and  the  oaae  expresslj 
states  that  these  fences  were  so  made. 

^  DuruUUf  contri.  It  is  undoubtedly  settled  that  an  action  on  the  case  r^j- 
lies,  by  the  custom  of  England,  ^against  the  executors  of  a  deceased  '- 
rector  for  dilapidations,  1  Wms.  Saunders,  216  a,  note  [a]  to  Wheatley  v.  Lane^ 
6th  ed.,  Degge's  Parson's  Counsellor,  p.  94 ;  2  Williams's  Law  of  Ezecutons 
p.  1068.  Sut,  in  the  first  place,  no  action  lies  against  the  executors,  by  the 
law  and  custom  of  England,  in  this  case,  where  the  charge  of  repair  is  thrawn 
upon  the  incumbent  by  a  modem  act  of  parliament.  There  is  no  express  deci- 
sion on  the  point,  but  none  of  the  authorities  give  any  sanction  to  the  chaiging 
of  executors  in  such  a  case  as  this.  In  the  former  case  of  Bird  v.  Belph,  4  B. 
&  Ad.  826,  the  attempt  was  to  make  th^  executors  of  the  late  vicar  answeraUe 
for  his  neglect  to  cultivate  the  glebe  in  a  husbandlike  manner;  but  the  Cooit 
refused  to  extend  the  liability  of  executors  by  any  new  application  of  the  prin- 
ciple as  to  dilapidations,  nor  would  they  recognize  an  implied  contract  for  good 
husbandry  between  the  parson  and  his  successor.  In  Sellers  v.  Lawrence, 
Wilies,  418,  executors  of  a  deceased  incumbent  were  subjected  to  an  extraor- 
dinary liability,  but  it  was  under  special  provisions  of  an  act  of  parliament,  h 
Young  V.  Munby,  4  M.  &  S.  183,  it  appears  that  the  plaintiff,  as  rector,  had 
recovered  against  the  executor  of  his  predecessor  for  non-repair  of  gates  and 
hedges ;  but  that  was  a  case  within  the  general  law  and  custom.  Wise  f. 
Metcalfe,  10  B.  &  G.  299,  and  a  passage  there,  page  306,  cited  from  Lyndwood'i 
Provinciale,  lib.  3,  tit.  27,  p.  250,  shew  that  the  liability  in  respect  of  dilapidir 
tions  is  to  be  confined  to  reasonable  limits,  and  regard  had  to  the  meana  fiir- 
nished  by  the  benefice.     From  all  that  can  be  collected  on  the  subject,  it  ii 

(a)  April  22d|  before  Littledale  and  Parke,  Js.  Lord  Denmaiii  G.  J.,  was  atteadiogt^ 
BoDse  of  Lorda,  Taunton,  J.,  in  the  bail  coart,  Patteson,  J.,  at  QaildhaU. 
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^.g.  dear  that  no  charge  for  dilapidations  is  maintainable,  unless  ^by  the 
J  geoenil  law  and  custom,  or  by  express  enactment.  Secondly,  if  the  ex- 
ecaton  could  be  rendered  liable  for  repairs  under  this  act,  there  was  a  condi- 
tioD  precedent  to  any  such  liability  accruing,  viz.,  that  the  fences  should  be  well 
and  sufficiently  made.  Here  that  was  never  done,  for  it  b  found  that  the  posto 
and  ndls  of  the  fences  were  not  calculated  to  last  more  than  three  or  four  years. 
[Parks,  J.  The  fences  are  to  be  well  and  sufficiently  made  in  such  manner 
as  commissioners  shall  direct :  might  not  it  be  answered,  as  to  the  condition 
precedent,  that  they  have  made  the  fences  according  to  their  judgment  ?  And 
'd  anj  one  was  dissatisfied  with  the  mode  of  doins  it^  should  not  he  have  ap- 
pealed at  the  time  ?(a)]  To  any  complaint  'by  uie  first  vicar,  it  might  have 
been  answered  that  the  fences  were  pernaps  sufficient  to  last  his  time.  In  the 
General  Inclosure  Act,  41  G.  3,  c.  109,  s.  25,  the  legislature  evidently  consid- 
ered seven  years  as  the  time  to  be  allowed  for  a  quickset  hedee  to  grow  up ;  and 
these  commissioners  ought  to  have  adopted  the  same  reckoning  in  constructing 
their  fences.  The  case  is,  in  principle,  like  Rex  v,  Cumberworth,  8  B.  &  Ad! 
108,  where  it  was  held  that  the  trustees  were  bound  to  complete  the  turnpike 
road  before  they  could  throw  upon  the  public  the  burden  of  repairing  it. 

Armttronff,  in  reply.  The  private  act  here  operated  as  an  agreement  sanc^ 
tioned  by  law,  under  which  the  vicar  and  his  successors  became  bound  to  main- 
ly ^gi  tain  the  new  fences,  as  an  incumbent  is  bound  to  maintain  any  *thiDg 
-'  originally  forming  part  of  his  glebe.  The  enactment  that  the  vicar  shaU 
repair  the  fences  would  be  in  a  great  measure  frustrated  if  his  successor  could 
not  sue  the  executors  for  non-repair.  The  condition  precedent  was  sufficiently 
fulfilled.  Cfur.  adv,  vulL 

LiTTLEDALE,  J.,  uow  delivered  the  judgment  of  the  Court.  After  stating 
the  case,  his  lordship  proceeded  as  follows : — 

There  is  no  doubt  tliat,  as  to  the  fences  of  the  ancient  glebe,  the  executors 
of  a  vicar  are  liable  to  the  successor  for  dilapidations;  that  appears  from  Lynd- 
wood,  p.  254;  and  so  also  Gibson  in  his  Ccniex,  p.  752,  in  a  note  on  the  stat. 
13  Eliz.  c.  10,  which  was  made,  to  prevent  fraudulent  deeds  made  by  spiritual 
persons  to  defeat  their  successors  of  their  remedy  for  dilapidations,  says,  that 
though  it  only  speaks  of  palaces,  mansion-houses,  and  other  edifices  and  huUdm 
ingtj  jet  it  is  certain  that  under  that  name  are  comprehended  hedges,  fences, 
dx. ;  and  in  the  form  of  Gibson,  p.  1498,  on  a  commission  to  inquire  into  the 
dilapidations  of  a  bbhop,  there  are  enumerated  defects,  amongst  other  things, 
in  the  walls  and  indosures :  and  here  the  defendant  himself  does  not  doubt  his 
liability  in  respect  of  the  fences  of  the  ancient  glebe  lands,  for  as  to  that  cause 
of  compbunt  he  has  let  judgment  go  by  default. 

But  the  question  is,  whether  the  representatives  of  the  vicar  be  liable  for  the 
non-repair  of  the  fences  of  the  allotment  which  was  mas  made  to  him  under  the 
act  of  parliament  mentioned  in  the  case. 

*7801  '^^  ^^  directs  that  the  outward  fences  of  allotments  to  the  vicar 
-'  shall  be  repaired  by  and  at  the  expense  of  *the  vicar  and  his  successors, 
after  they  have  been  made  and  erected  by  the  commissioners :  but  this  action  is 
not  brought  upon  the  provision  of  the  act  which  directs  the  vicar  to  repair  the 
fences,  but  it  is  brought  upon  the  liability  arising  upon  the  law  and  custom  of 
England;  and  then  it  is  to  be  considered  whether  the  allotment  which  has  been 
made  only  a  few  years  ago,  in  lieu  of  tithes,  is  such  a  piece  of  land  as  that  the 
law  and  custom  of  England  as  to  this  liability  of  the  vicar  will  attach  upon  it. 
What  is  called  the  law  and  custom  of  England  does  not  mean  a  custom  in 

(a)  By  Sect.  45,  of  the  act  (not  set  out  in  the  case),  any  person  thinking  himself  ag- 
griered  bj  anything  done  in  pursuance  of  the  act  (except  in  cases  where  the  commission- 
era'  determination  was  declared  to  be  final),  might  appeal  to  any  quarter  sessions  to  be 
bolden  for  the  conn^,  within  four  months  next  after  the  cause  of.  complaint  should  hare 
arisen.  , 
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the  sense  of  a  costom  from  time  immemorial;  bat  it  mercdj  means  the  common 
laW|  as  is  stated  b?  Mr.  Justioe  Bajlej  in  delivering  the  judgment  of  the  Court 
in  Wise  v.  Metoalfe.  10  B.  k  C  312.  If  it  was  oonfined  to  snch  lands  as 
belonged  to  viears  Wore  and  at  the  time  of  the  oommencement  of  1^ 
memory,  there  is  scaroelj  a  vioar  in  the  kingdom  whose  lands  would  be  affected 
bj  it. 

Vioarages  did  not  exist  at  common  law  in  the  way  they  are  now  oonstitated. 
In  Gibson's  Codex,  p.  719,  it  is  said  that  there  were  no  vicarages  at  oommoa 
law,  or,  in  other  words,  no  tithes  or  profits  of  any  kind  do  de  jore  belong  to  th« 
yicar  bat  by  endowment  or  prescription;  and  there  was  no  qoare  impedit  for 
the  advowson  of  a  vicarage  before  Westminster  2,  c.  6, 18  Ed.  1,  st.  1,  c.  5,  b. 
4,  (see  2  Inst.  863,  364,  (81,  82,))  nor  a  juris  otram  fibr  the  possessions  of  s 
vicar  before  14  Edward  8,  st.  1,  o.  17.^  And  afterwards  he  says,  where  the 
books  of  common  law  speak  of  the  be^nning  of  vicarages,  some  fix  it  in  the 
rdgn  of  Henry  IIL,  and  others  in  the  reign  of  King  Jwin;  and  be  afterwardb 
quotes  some  authorities  to  shew  that  there  were  at  least  some  vicarages  rrrvi 
in  *tfae  time  of  Henxy  II.  It  is  not  material  whether  there  were  any  >- 
before  the  time  of  legal  memory;  if  any,  they  are  few  in  number,  and  we  onlj 
cite  those  passages  to  shew  that  much  the  greater  part  at  least  of  the  posseamoas 
of  viears  commenoed  since  the  time  of  le^  memory.  And  by  the  statates  of 
lb  Bich.  2,  c.  6,  and  4  Henry  4,  o.  12,  directions  are  ^ven  for  the  endowment 
of  vicarages,  and  several  late  acts  have  passed  for  giving  power  to  different  classes 
of  persons  to  augment  vicarages  without « license  from  the  crown,  notwithstand- 
the  statutes  of  mortmain. 

We  ne?er  heard  any  doubt  expressed  but  that  all  the  lands  of  vicarages, 
wliether  upon  very  old  or  more  modem  endowments,  fall  within  the  rule  as  to 
dilapidations.  And  we  ave  of  opinion  that  this  allotment  follows  the  same  role, 
and  b  to  be  treated  as  the  old  glebe  of  the  vicarage,  and  the  more  so,  if  it  wanted 
any  other  reason,  that  it  ia  in  ueu  of  the  tithes  of  the  vicarage. 

It  does  not,  however,  necessarily  follow,  that  if  a  vicarage  be  endowed  with 
new  land,  or,  as  in  this  caa^  with  an  allotment  of  common,  the  vicar  would  be 
bound  to  repidr  the  fences,  because,  if  it  came  to  the  vicar  without  any  fencei 
to  it,  the  vicar,  in  moat  cases  at  leastj  would  not^  unless  he  put  up  fences  bim* 
self,  be  bound  to  fence  it,  so  as  to  subject  his  representatives  to  an  action  for 
dilapidations.  But  in  this  case  the  commissioners  are  to  make  the  outwud 
fences  in  the  first  instance,  and  therefore  it  comes  to  the  vicar  in  an  inclosed 
and  fenced  state:  therefore,  even  without  the  direction  in  the  act  thai  he  mu 
to  keep  up  the  fences  at  his  own  expense^  the  common  law  would  attaoh  npon 
it,  as  far  as  related  te  his  successors. 

It  seems,  from  the  case,  that  the  fences  were  not  properiy  *put  up  bj  ^^ 
the  commissioners.  Vj  the  act,  they  were  to  be  the  judges  in  what  way  I- 
it  was  to  be  done :  possibly,  if  it  oould  have  been  clearly  made  out  that  the 
fences  were  insufficiently  made  under  their  directions  at  first,  a  mandamus  woaU 
have  lam  to  compel  them  to  make  proper  fences  which  were  likely  to  be  penna* 
nent;  but  it  is  now  too  late  to  do  that. 

We  are  of  opinion,  liiereforcj  that  there  nyost  bejudgment  for  the  plainti£ 

Jad^ent  for  the  plainti£ 


MOREAU  against  HIGK8.     Saturday ^  January  Zl. 

To  deprive  a  plidntiff  of  costs,  under  a  Court  of  Bequests  Act,  for  debts  not  cxceedkig  SL 
owing  by  persons  residing  within  a  distriet,  it  mast  appear  that  the  defendaat  jtAti 
at  the  time  of  the  action  being  brought ;  an  aAdaTit  that  the  dflindaofl "  rerfM* 
within  the  district  ia  insufficient. 

An  act  excepted  any  debt  for  any  sum,  being  the  balance  of  an  account  or  demand,  on- 
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ginallj  esoMding  SZ.*^  Bemble,  thftt  this  exception  applies  to  a  debt  redoced  below  6^ 
by  pajments  made  from  time  to  time,  while  the  items  of  debt  fonidiig  a  demand  aborfr 
U.  were  being  oetmrteA 

AssuBfPSiT.     Particulars  of  demand  as  follows : — 
Attendance  to  instrnct  M*  G.  H.  in  drawin^t  from  the 

Ist  of  October  to  the  16th  of  Noyember,  1884  .    £12  12    0 

Miniature  portrait  deUrered                                 .        .         5    5    0 
Drswmg  materiab 0    4    0 

18    1    0 
Beceited  at  snndigr  &ne 4  19    6 

Due £1S    1    6 


Fleas,  the  ffentral  msmy  and  «  sei^off. 

On  the  triJ  before  tke  aieriff  of  Middksex,  the  plaintiff  had  a  ^rdiol  for  2/. 
St.  6cl  FicM,  in  Hihuy  tmn  kit,  (Jan«ary  26tk,)  oibtained  a  rule  nisi  for 
«i^g-|  dBpriting  t^  plaintiff  of  eoata  under  Uie  Oouri  of  Beqaests  Ael  *for  tht 
'^'^  fiandre£i  of  Biaokheaih,  Jice.,47  G.  a,  sett.  1,  e.  4,  (looal  and  penonal^ 
puUia)  The  defendant  made  afUatil  that  the  jmrj  had  found  ifeciallj,  timi 
only  2L  fU.  were  due  for  inBtniction,aad  5i{.  5s.  for  the  miniature,  and  that  they 
had  dedoeted  for  t^  paymenl  of  41.  19s.  M.    The  affidavit  farther  stated,  4h«t 


the  ynyuwntawera  miide  firoai  time  to  tUDe,  (vhether before  oriiter  the deUyery 
of  the  »niatai«  did  not  ftvpear>)  while  the  plsdntiff  was  teaohing  G.  H.,  the 
defeiubnf awn,  and  that  As  defendant  '^resides  in  the  parish  of  Lewiflham, 


witln  tiM  hnated  of  Btaekheath/' 

aaot.  i,  of  the  Bhekheatk  Oonrt  of  Baniests  Aot  caables  parties  to  proceed 
in  that  Court  for  an j  debt  not  exeeedinf  51.,  ecadnst  any  person  <<  residing  or 
inhahitiwg  within  tise  sadd  huBdreds,  or  eitiber  of  thwi;"  h«t  seet.  13  provides 
that  the  f^esamisBioneBS  of  that  eoDit  sfaali  not  have  power  <<  to  jndge,  determine^ 
or  deade,  ^'  on  any  defct  for  any  ssiBy  being  the  rolanoe  of  an  aooeu«t  er  dn* 
maad,  originally  eoraeedhig  5^''  Seet  14  enaets,  that  any  person  suing  in  tko 
Gonrls  of  Becoid  at  Westsainsfter;  for  any  debt  not  eiseediBg  the  sum  of  6h^ 
and  ^'reooterablo  by  virtne  of  the  sasd  reoitsd  sots"  [earlier  acts  xeepeetii^  tho 
mmB  eonrt]  '^nnd  of  this  aot,  or  either  of  them,  in  the  said  Oonrt  of  JEtequests^'' 
shall  noty  W  obtaining  a  verdioiy  be  entitled  to  oosts. 

W.  TkMddf  now  showed  vanoe.  The  words  in  tiiis  aot,  as  to  the  balance 
of  an  aoosmi^  a>e  the  same  na  in  the  Sontliwaik  Oourt  of  Heouests  Aet,  46  Q. 
3,  e.  Ixznvii  s.  12,  (local  mad  personal,  nnhlic,)  under  whkh  it  was  held,  in 
^i^g.^  Fountain  tu  Young,  1  Tannt  60,  tnat  the  exeqrtion  extended  *to  eases 
J  where  theorigiaal  debt  <exoeed8  51.,  but  is  leduoed*  below  Uiat  sum  hj 
partial  payments.  That  is  the  present  case.  The  authority  of  that  case  was 
admitted  by  Lovl  Ellenbonmgh  in  Porter  o.  Fhilpot^  14  Bast,  84&w  Besides, 
the  defendnt  shonM  hwre  shewn  that  ha  was  residenb  within  the  jnriadiotioa 
of  the  Court  at  the  time  of  the  eommenoement  of  the  aotion;  but  his  affidavit 
states  only  that  hnreskhs,  that  isyst  the  time  of  liis  deposing,  within  thejuos- 
dMon. 

jPbic,  o»ntr&.  In  Fmatein  «.  Tonng,  1  Tannt  60,  the  ledaotion  was  in  the 
natsre  of  a  set^.  Heie  maee  than  51.  was  never  due.  [CoLSBlDan,  J.  That 
tfistinetion  ww  taken  in  Nightingale  v,  Barnard,  4  Biiw.  169,  and  Clarke  «. 
Askew,  8  Basty  28.]  Thb  cannot  be  ealled  a  bahnoe.  {IdTTiADAU,  J.  Sup- 
pose a  merchant  to  sell  goods  at  different  times  throughout  the  year,  and  to 
receive  20/.  in  oash  eSch  timo,  woiuld  not  anymeroawtUe  man  eall  the  veoudmag 
debt  a  bdanoeT]  That  is  Hke  "ease  ctf  a  general  payment :  tlus  was  a  payment 
for  the  specific  debt.    [OoLKBiDCns,  J.    As  to  the  residence,  the  words  in 
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Fountain  v.  Yonng,  8  East,  28,  were,  '^  at  the  time  of  commencing  this  actkn 
he  was,  and  still  is,(a)  resident."] 
Per  Ou&iam.(6)    This  rule  must  be  discharged,  but  without  costs. 

Rule  discharged  without  oostk 


•SPENCE  and  GRAEME,  Executors  of  SPENCE,  againU  SARAH  [*785 
ALBERT.     Saturday,  January  31. 

An  execator  saing  on  a  count  npon  promises  to  himself  as  executor,  stating  a  coniidei*- 
tion,  partly  of  money  dne  to  the  testator  in  his  lifetime,  and  partly  of  an  acconnt  stated 
with  himself  as  execntor,  is  liable  to  costs  if  nonsaited ;  and  cannot  be  reliered  by  thu 
Ooort  or  a  Judge  under  stat  3  k^W.4,c,  42,  s.  31. 

Assumpsit.  First  count,  for  goods  sold  and  delivered,  money  leni^  snd 
money  paid,  by  the  testator,  for  money  receiyed  to  his  use,  and  for  money  doe 
on  an  account  stated  with  him,  laying  the  promise  as  made  to*  the  testator. 
Second  count,  for  the  same,  and  also  for  money  due  on  an  account  stated  with 
the  plaintiffs  as  executors,  statins  a  promise  to  them  as  executors.  Plea,  gene- 
ral issue.  On  the  trial  before  Lord  Denman,  G.  J.,  at  the  Ghiildhall  nttiBgi 
in  June  last,  the  plaintiffs  were  nonsuited,  on  proof  that  the  defendant  was  % 
feme  covert.  The  Master,  on  taxation,  allowed  the  defendant  her  costs,  on  the 
flround  of  the  second  count  alleging  a  cause  of  action  by  the  plaintifb  not  in 
their  representative  character;  but  he  confined  the  costs,  as  to  the  record,  to  Uie 
second  count.  In  Michaelmas  term  last,  Alexander  obtained  a  rule  nisi  for 
reviewing  the  taxation,  on  affidavit  of  the  above  facts,  and  of  others  &vourable 
to  the  plaintifi  on  the  supposition  that  this  Court  had  a  discretionary  power  to 
relieve  them  under  stat  3  &  4  W.  4,  c.  42,  s.  31.     In  this  term,(c^ 

Bally  shewed  cause.  The  31st  section  gives  the  defendant  a  right  to  reeorer 
costs,  if  the  Court  or  a  jud^  *shall  not  otherwise  order,  in  cases  only  r^g^ 
where  the  executor  sues  in  right  of  the  testator.  In  all  other  cases,  the  ^  * 
law  remains  as  before  the  act.  There  are  no  words  restricting  the  former  li^t 
of  the  defendant :  the  only  limitation  is,  that  the  court  or  a  judge  may  prevent 
him  from  exercising  the  new  right  conferred  by  the  act.  Now,  on  the  second 
count,  the  defendant  would  have  been,  before  the  act,  entitled  to  the  costs  whid 
are  allowed;  Dowbiggin  v.  Harrison,  9  B.  &  C.  666;  Jobson  t;.  Forster,  1  B. . 
&  Ad.  6 ;  and  she  does  not  claim  them  under  the  act  at  all.  In  Lysons  v.  Bsr- 
row,  10  Bins.  563,  the  Court  exercised  a  discretion  in  favour  of  the  execator > 
but  that  decision  (supposiuff  it  correct)  expressly  proceeded  on  the  ground  tha^ 
by  the  old  law,  the  parties  had  no  locus  standi,  except  in  their  representstm 
character.  Hero  the'  second  count  is  framed  upon  their  claim  in  their  indin- 
dual  characters. 

Alexander,  contriL.  The  31st  section  of  the  late  act  has  hitherto  received  an 
extensive,  rather  than  a  narrow  construction,  as  in  Freeman  v,  Moyes,  1 A  & 
E.  338,  where  it  was  held  applicable  to  actions  commenced  bef6re  the  ststate 
came  into  operation.  Lysons  v.  Barrow,  10  Biuff.  663,  was  a  case  exactly 
resembling  the  present ;  for  there  the  monev  was  charged  as  having  been  had 
and  received  to  the  use,  not  of  the  testator,  but  of  the  executrix.  Ihe  stttats 
sets  the  question  of  costs,  as  against  executors  who  are  pluntiffii,  entirely  at 
large,  the  Court  having  a  general  power  of  interference.  [Littuddalb,  J.  I 
doubt  whether  we  have  any  such  power  in  this  case.]  Our,  adv,  vulL 

a)  As  to  the  words,  "  and  still  is,"  see  Mansfield  v.  Brearey,  1  A.  Jfc  K  361. 

b)  Lord  Denman,  0.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 
[c)  January  13th.    Before  Lord  Denman,  0.  J.,  Littledale,  and  WOliams,  Ja. 
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*0n  thifl  day,  Lord  Dsnman,  0.  J.,  said :  We  hare  ooDBolted  with  the 
jod«8  of  the  other  oourtBy  and  we  are  of  opinion  that  this  role  must  be 
duchargecL  Bale  di8oharged.(a) 


SUB  or  HILABT  TSBM. 


HILARY  VACATION. 

*7»fti  *The  KING  against  GIBBS  CRAWFURD  ANTBOBUS,  Esquire. 
'°^J  Friday,  Februaty  13. 

An  iofonnation  being  filed  agaioBt  the  Bheriff  of  the  coantj  of  Chester,  for  not  executing 
a  crimioAl  condemned  to  death  for  felonjr  committed  in  the  county,  the  Court  refused 
to  issue  a  mandamus  to  the  corporation  of  the  city  of  Chester  to  allow  an  inspectioni 
on  the  defendant's  behalf,  of  its  muniments,  so  far  as  they  related  to  an  alleged  obliga- 
of  that  corporation  or  its  oiBcers  to  execute  such  criminals,  though  it  was  sworn  that 
the  mnniments  were  belieyed  to  contain  matter  important  to  the  defence,  and  though 
the  party  applying  for  the  inspection  was  a  freeman,  who  had  demanded  it  in  that 
character,  stating  at  the  same  time,  that  his  object  was  to  obtun  information  for  the 
benefit  of  the  defendant 

On  the  trial  of  an  information  agunst  a  sheriff  of  a  county,  for  not  executing  a  convict 
sentenced  to  death,  a  witness  cannot  be  asked  whether  he  has  heard  that  it  was  the 
custom  for  the  sheriff  to  be  exempt  from  performing,  or  for  another  officer  to  perform, 
the  duty  in  that  particular  county,  although  it  has  been  proved  that  such  other  officer 
has,  in  hci,  (under  orders  of  the  Court,)  idways  performed  it  within  living  memory. 

For  the  purpose  of  shewing  the  liability  of  such  sheriff  to  execute  orgibbet  criminals,  when 
commanded,  orders  made  upon  former  sheriff  of  the  same  county,  requiring  them  to  per- 
form the  said  duties,  and  examined  copies  from,  the  Exchequer,  of  allowances,  by  Chan- 
cellors of  the  Exchequer,  of  their  cravings  for  the  expenses  of  so  doing,  may  be  given 
in  eridence ;  and  that  without  first  giving  other  proof  of  the  judgments  passed  upon 
SQch  criminals. 

Where  a  convict  ia  sentenced  to  death,  the  proper  officer,  in  default  of  express  order,  to 
do  execution,  is  the  officer  who  has  the  legal  custody  of  such  convict. 

Supposing  that  the  Court  may  authorise  another  officer  to  execute,  such  authority  must 
be  giTen  by  express  order,  directing  the  second  officer  to  execute,  and  sufficiently  ex- 
plicit for  the  first  officer  to  be  bound  by  it  to  surrender  the  custody  to  the  second. 

It  is  not  equivalent  to  such  an  order,  if  the  clerk  of  assize,  by  direction  of  the  Judge  who 
has  tried  and  sentenced  the  convict,  shews  to  the  sheriff  of  the  county  in  which  the 
offence  was  committed,  not  having  liie  custody,  a  calendar  signed  by  the  Judge,  with  a 
minute  of  the  sentence  in  the  margin,  at  the  same  time  delivering  him  a  copy. 

AUhoQgh  the  sheriff  admowledged  the  receipt  of  the  calendar,  and  at  the  same  time  re- 
fuse to  execute. 

Especially  where  the  officer  having  the  legal  custody  has  previously  received  an  order  of 
the  Judge,  directing  that  a  third  officer  shall  do  execution. 

The  sheriffii  of  the  county  of  the  city  of  Chester  have  for  many  years  executed  all  crimi- 
nals sentenced  to  death  for  offences  committed  in  Cheshire,  by  order  of  the  Court  trying 
the  prisoners.  Supposing  them  to  have  been  bound,  by  custom,  to  execute  as  above. 
Qusre,  whether  this  custom  was  done  away  with  by  st  11  G.  4,  Jfc  1  W.  4,  c.  70?  [But 
now  see  St.  6  *  6  W.  4,  c.  1.] 

This  was  an  ez-officio  information  filed  bj  Sir  J.  Camphell,  then  Attorney- 
General.  The  first  oount  charged  that,  at  the  Chester  county  assizes,  holdea 
at  Chester,  6th  Augast,  5  W.  4,  before  Yaaghan  and  Parke,  Bs.,  the  grand  jury 
of  the  county  of  Chester  presented  a  bill  against  James  Garside  and  Joseph 
Mosley,  for  the  murder  of  Thomas  Ashton,  in  the  said  county ;  that  at  the  as- 
sizes Garside  and  Mosley  came,  "under  the  custody  of  John  Dunstan,  constable 
of  the  castle  of  Chester,  in  the  county  aforesaid,  in  whose  custody  in  the  gaol 

{a)  See  WUkioson  v.  Edwards,  1  New  Ca.  301 ;  Ashton  v.  Poynter,  1  0.  H.  Jt  B.  738 ; 
S.  C.  5  Tyrwh.  322 ;  Godson  v.  Freeman,  1  Tyrwh.  k  Granger,  35. 
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of  iha  oounly  aforesaid,  in  tbe  oaaae  aforeaaidi  they  had  aafenDjkaiiB 
committed,  and  being  brought  to  the  bar  in  thnr  raapeetiTB  proper  pm^ 
the  said  eonatable  to  whom  they  were  there  also  committed,''  pleaded  M{i|, 
and  were  thereupon  tried  and  found  guilty ;  and  that  the  justices  therapiiir 
judged  that  they  should  be  taken  tp  Uie  prison  firam  whenoe  th^oaaejUiiM 
they  should  be  taken  from  thenoe  to  a  place  of  execution  on  Fiidaj  tka 
ensuing,  being  the  8th  day  of  August,  in  the  fifth  year  of  the  reign  ifw 
and  that  they  should  be  there  han^^d  by  the  necks  respeotiTelj  until 
bodies  were  dead,  and  that  their  bodies  when  dead  should  oe  taken  don 
be  buried  within  the  precincts  of  the  said  prison,  or  of  any  prison  in  lAa^ 
should  have  been  confined  after  their  said  conviction,  as  by  the  reond," 
that  the  defendant  was  sheriff  of  the  county  of  Chester,  and  tbat  it 
*dutv  <<  as  such  sheriff,  by  virtue  of  the  said  office  of  sheriff  of  the  coontj 
of  Chester  aforesaid,  to  execute  the  said  judgment  and  sentence  k 
death  upon  the  said  Oarside  and  Moeley,  according  to  law,''  of  which  be 
notice  :  that  he  was  afterwards  duly  required,  as  such  sheriff,  to  exeentetk 
judgment  and  sentence  of  death,  but  unlawfully,  &c.  *^  neglecting  his ' 
such  sheriff,  wholly  refused  and  neglected,  notwithstanding  he  was  so  i 
as  aforesaid,  to  execute  the  said  judgment  and  sentence  of  death,"  Ac,  *'u^ 
said  judgment  and  sentence  of  death  is,  by  the  wilful  default  and  neglect  o^ 
said  Gibbs  Crawfnrd  Antrobus,  wholly  unexecuted,  contrary  to  the  ladj 
land  and  the  duty  of  the  said  office  of  sheriff  of  the  county  aforesaid,  tadip; 
the  peace,  &o."    The  second  and  third  counts  differed  from  the  first  oalj  i> 
ting  out  the  conviction,  &c.  more  shortly. 

£i  last  Hilary  term,  January  29th,  Kdl^y  on  the  part  of  the 
moved  for  a  rule  to  shew  cause  why  a  mandamaus  should  not  issue,  oomi 
the  corporation  of  the  city  of  Chester  to  permit  an  inspection  of  the  books, 
ters  and  muniments  of  the  corporation  in  any  way  relating  to  the  obligitin  <'' 
the  corporation,  or  the  sheriffs  thereof,  to  cause  execution  to  be  done  opoeo'' 
minals  condemned  for  offences  committed  within  the  county  palatine  of  Chesv 
The  under-sheriff  of  the  county  palatine  made  affidavit  in  support  of  the  nk 
that  the  town  clerk  had  been  applied  to  on  behalf  of  the  ^defendant,  for  rt-Q( 
inspection  of  the  documents,  but  had  refused  it :  that  the  deponoit verily  ^  '* 
believed  that  there  were  many  documents  amongst  the  muniments  of  the  oorp^^ 
ration  which  materially  related  to  the  question  at  issue  on  this  infonnauiv: 
that  the  deponent  was  a  freeman  of  the  corporation }  and  that,  after  the  i^ 
refusal,  he  had  applied  to  the  town  clerk  for  inspection  in  his  oapadty  of  f^e^ 
man,  stating  at  the  same  time,  that  the  obiect  was  to  obtain  informatioB  to Jk 
used  for  the  benefit  of  the  defendant  in  the  present  cause :  which  appIieatiA 
was  also  refused.    On  both  occasions,  the  town  clerk  replied  Uiat  he  cooldfi^ 
allow  the  inspection  without  an  order  of  this  Court;  but  stated  that,  on  s^A 
order,  the  inspection  would  take  place  as  a  matter  of  oourse.     KeO^f  on  thfse 
fiu^ta,  contended  that  the  corporation,  though  not  a  party  to  the  present  erm^ 
prooeeding,  was  bound  to  produce  the  documento ;  first,  because  the  (pe^ 
was  of  a  public ;  and,  secondly,  because  the  under  shenff,  as  a  freeman,  had  t 
right  to  inspect  the  documento. 

The  Court(a)  refused  the  rule. 

The  case  was  this  day  tried  at  bar,  before  Lord  DKNMAiiy  C.  J.,  LiTTUDALt 
Taunton,  and  Williams,  Js. 

Counsel  for  the  crown.  Sir  F.  PoOock,  Attorney-General;  Sir  F.  FoOett,  So- 
licitor-Gkneral;  Sir  John  Campbell;  and  WighimMn. 

Counsel  for  the  defendant.  Mauley  Kelfy,  and  WM^. 

*Sir  F.  PoGockf  Attomey-Gkneral,  in  opening  the  case,  stated  that  a  |^] 
dispute  had  arisen,  whether  the  sheriffiEi  of  the  ooun^  of  the  city  of  ^ 
Chester,  who  had,  until  the  passing  of  stat.  11  G.  4,  and  1  W.  4,  c.  70,  exeest- 

(a)  Lord  Denmaii,  G.  J.,  LitUedale,  WUUame,  and  Coleridge,  Ja 
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%Uiall  orimiaaki  eondemned  to  defttli  for  ofiimoes  oommitted  in  the  oonntj  pala* 
njMEit  of  GheBter,  were  ducharged  from  so  doing  by  the  18th,  14th,  and  19th 
iDBiifig  iions  of  that  act;  and  that,  to  decide  that  qnestion,  this  information  was  filed 
)aitk,^£iii8t  the  deffandanty  on  the  groond  that,  sinee  the  aet,  the  county  of  Ghedter 
ifks.a  in  the  same  sitoatioii  as  other  connties,  and  the  sheriff  of  the  county  bound 
eci&i  [  oxeente  by  Tirtne  of  his  common  law  liability. 

revof  uOn  the  part  of  the  crown,  it  was  proved  that  the  defendant  was  sheriff  of  the 

^9  K^-toty  palatine  of  Chester,  and  was  present  at  the  trial  and  sentence  of  Oarside 

hr^ii  Moeley.    Cheater  is  a  dty  and  county  of  itself,  and  is  incorporated,  the 

}fa&T:^k  of  the  corporation  bemg  ^<  the  mayor  and  citisens  of  the  city  of  Chester/' 

g^  £  n  IB  sheri&  of  the  city  are  members  of  the  corporate  body.    The  prisoners  were 

^^^.ringht  «p  in  the  enstody  of  the  constable  of  the  castle  of  Chester,  and  taken 

^;:l&  in  his  enstody;  and  were  kept  by  him,  before  and  after  sentence,  in  the 

^j^lde,  which  is  within  the  ambit  of  the  city,  but  is  a  part  of  the  county  of 

jj^-  kester,  and  is  the  gaol  for  that  county.     The  office  of  constable  is  a  patent 

j^; lee,  confinred  by  the  crown;  and  the  criminal  prisoners  for  ik^  county  of 

«j^^Wler  are  confined  in  the  castle  under  his  custody.    The  trial  took  place  in 

^^fi  castle.    It  was  admitted  that,  as  hr  back  as  living  memory  went,  the  pri- 

•  j^  jpers  eentenced  to  death  have  been  executed  by  the  two  sheriff  of  the  county 

rcf991  ^^  ^^  ^^  ^^  Chester  (who  are  '^'officers  of  the  corporation,)  down  to  the 

"J^.J  ^  passing  of  the  statute  11  G.  4,  and  1  W.  4,  c.  70,  and  on  the  only  two 

'.^loasums  on  which  criminals  had  been  executed  since  that  act;  except  that,  in 

^.Bes  where  the  prisoiiers  were  expressly  ordered  to  be  hanged  in  chains  in  some 

^    1ace  in  the  county  without  the  city,  the  sheriff  of  the  county  had  been  ordered 

J I  exeeute,  and  had  executed,  iliat  part  of  the  sentence,-  after  execution  had 

l;Jteii  dkme  by  the  sherifb  of  the  city  at  the  place  within  the  city  where  the  exe- 

'^ Rations  used  to  be  done  by  these  latter.    A  warrant  of  execution,  under  a  rule 

^    f  court,  used  to  be  served  both  on  the  sheriifis  of  the  city  and  the  constable. 

'^"'{ke  following  was  the  form  of  the  warrant  issued  subsequently  to  the  statute^ 

^\  rhieh  did  not  differ  materially  from  those  issued  befbre  the  statute : — 

u  Xo  the  constable  of  the  castle  of  Chester^ 

'<  To  the  sheriff  of  the  city  of  Chester, 

''  And  to  all  others  whom  it  may  concern. 

<<  Whereas  at  the  sessions  of  gaol  delivery  fbr  the  county  of  Chester,  holden  at 

-  Chester  on  the  29th  day  of  March  now  last  past,  Thomas  Kiley  received  sentence 

'  of  death  for  felonious  cuttinff,  the  offence  charged  in  his  indictment :  Now  it  is 

'  hereby  ordered  and  adjudged,  that  execution  of  the  said  sentence  be  made  and 

done  upon  the  said  Thomas  Eiley  on  Saturday  the  19  th  day  of  April  instant,  at 

the  usual  place  of  execution ;  and  that  the  sheriff  of  the  said  city  of  Chester 

do  see  that  execution  be  done  on  the  premises. 

«By  the  Court. 

"Lloyd, 
"  Clerk  of  assise  and  clerk  of  the  crown. 
'<  8th  April,  18a4. 
«  For  the  king.'' 

i^QD-i  *It  was  proved  also,  tha^  the  same  practice  was  followed  on  the  occa- 
J  sion  of  a  special  commission  sent  down  in  the  year  1812  to  try  certain 
ofiienoes  committed  in  the  county  of  Chester,  the  warrant  being  in  the  same 
form,  mutatis  mutandis.  Garside  and  Moseley  were  convicted  on  Wednesday 
the  6th  of  August,  and  were  then  sentenced  to  be  executed  on  Friday  the  8th. 
Parke,  B.,  who  tried  the  prisoners,  signed  a  printed  crown  calendar,  in  the 
n&argon  of  which  were  minutes  of  the  sentences  of  the  several  prisoners.  The 
oaud  warrants  for  execution  were  served  on  the  sheriflb  for  the  county  of  the 
city,  and  on  the  constable  of  the  castle;  but  the  sheriffs  for  the  county  of  the 
city  refused  to  perform  the  execution,  and  communicated  their  refusal  to  the 
leaned  Judge.  A  copy  of  the  signed  calendar  was  thereupon,  by  order  of  the 
Jndge^  delivered  by  the  derk  of  assise  to  the  defendant,  on  the  morning  of  the 
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8th,  the  original  being  shewn  to  him  at  the  same  time.  The  defendant  give  to 
the  olerk  of  assize  a  letter  addressed  to  the  learned  Judge,  stating  his  lecdpt  of 
the  calendar,  and  declining  to  exeonte  the  prisoners. 

The  clerk  of  assize,  who  was  the  principal  witness  for  the  Grown,  being  asked, 
in  cross-examination  j  whether  he  had  heud  old  persons  in  Chester  saj  that  the 
sheriffs  of  the  county  of  Chester  were  exempted  from  executing  cnminalB,  or 
whether  he  had  heard  it  reported  amongst  old  persons  in  Chester  that  the  cor- 
poration were  bound  to  execute,  the  question,  in  each  form,  was  objected  to. 

The  defendant's  counsel  in  answer  to  the  objection.  This  is  a  question  u  to 
a  custom  relating  to  public  ^matters,  which  custom  may  therefore  be  ^^^ 
shewn  by  reputation.  The^  proper  criterion  as  to  the  admissibility  of  *- 
reputation  is,  whether  the  custom,  if  it  existed,  would  be  matter  of  pablio  d» 
course.  The  case  of  a  modus  in  a  parish,  or  an  easement  in  which  the  parish- 
ioners generally  are  interested,  may  be  instanced ;  the  rule  is  to  be  ooUedied 
from  Morewood  v.  Wood,  14  East,  327,  ^note).  [Pattbson,  J.  It  b  Bome- 
thing  like  a  charge  to  repair  a  bridge  ratione  tenurse;  can  that  be  supported 
by  evidence  of  reputation,  because  the  whole  country  is  interested  in  the  repair 
of  the  bridge  ?]  There  the  question  is  as  to  a  charge  on  a  private  individiud. 
The  counsel  for  the  Crown,  contri.  Reputation  is  admissible  to  explain  aels 
otherwise  inexplicable ;  but  here  the  sheriffs  of  the  city  are  shewn  to  have  acted 
in  obedience  to  a  rule  of  Court. 

Lord  Denbian,  C.  J.  I  think  that  evidence  of  reputation  is  here  i|iad]n» 
sible.  The  question  is,  whether  a  particular  officer  be  liable  to  a  certain  dntj. 
Now  reputation  is  admitted  where  a  public  interest  is  concerned ;  bat  I  canoot 
see  how  the  public  are  interested  in  the  question  which  sheriff  is  to  perform  liis 
duty.  The  second  question  proposed  is  objectionable  on  the  same  principle  12 
the  first. 

LiTTLEDALE,  J.  It  is  laid  down  by  Lord  Kenyon  (see  Morewood  v.  Wood, 
14  East,  829,)  that  <<  evidence  of  reputation  upon  general  points  is  reoeinbk, 
because  all  mankind  being  interested  therein,  it  is  natural  to  suppose  ^^ 
that  they  may  be  conversant  *with  the  subjects,  and  that  they  should  ^ 
discourse  together  about  them,  having  all  the  same  means  of  informatioD.  Bot 
how  can  this  apply  to  private  titles,  either  with  respect  to  particular  oastoou  <? 
private  prescriptions?"  This  is  a  private  question,  whether  the  sheiifisoftiie 
county  or  the  city  are  to  perform  a  duty.  The  citizens  of  Chester  may,  perkapfii 
have  a  particular  interest;  how  do  we  know  that  there  may  not  be  a  graat  of 
felons'  goods  to  them  t  However  this  matter  may  be,  the  question  is  immateml 
to  the  public. 

Pattsson,  J.  I  am  of  the  same  opinion.  There  is  nothing  in  questioa  here 
at  all  resembling  or  approaching  to  a  public  right.  It  is  merely  a  dispute  betieei 
individuals. 

Williams,  J.  I  agree  in  what  has  been  said  by  the  rest  of  the  Court  I 
cannot  admit  that  when  living  memory,  as  to  particular  facts,  is  exhausted,  evi- 
dence of  those  facts  can  be  given  by  shewing  what  individuids  have  said.  The 
distinction  was  clearly  laid  down  by  Chambre,  J.,  in  a  case,  ^Ireland  v.  Fovellt 
Salop  Spr.  Ass.  1802,  Peake  on  Ev.  13,  5th  ed.,)  where  the  issue  was,  whetber 
a  turnp^e  was  within  or  without  the  limits  of  the  town  of  Wen;  he  admitt^ 
evidence  of  general  reputation  as  to  the  boundary  of  the  town,  but  refused  eri- 
dence  of  reputation  as  to  houses  having  stood  in  a  particular  spot  That  has 
always  been  held  a  leading  case. 

For  the  purpose  of  shewing  that  the  sheriffs  of  the  county  of  Chester  wck 
bound,  when  specially  directed,  to  execute  criminals  convicted  of  felonies  000- 
mitted  in  the  county,  the  counsel  for  the  Crown  offered  in  evidence  examifin 
^copies  of  bills  of  craving,  preserved  in  the  Court  of  Exchequer,  which  rrr^ 
had  been  preferred  on  the  part  of  former  sheriffs  of  the  countv,  for  the  ex-  ^ ' 
penses  of  gibbeting  the  bodies  of  criminals  condemned  to  be  hanged  in  ebaiat 
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in  parts  of  ihe  eonnty  of  Chester  without  the  limits  of  the  county  of  the  city 
of  Chester,  the  executions  having  taken  place  within  the  county  of  the  city. 

The  earHest  of  those  produced  was  as  follows : — 

"  1777.  Peter  Kyffen  Heron,  Esq.,  late  sheriff  of  the  county  of  Chester  for 
the  year  ending  at  Michaelmas,  in  the  17th  year  of  the  reign  of  his  present 
Majesty  Eang  George  III.,  humhly  craves  the  allowance  hereinafter  mentioned 
(inter  alia): 

"Paid  the  following  expenses  of  gibbeting  Samuel  Thorley,  at  the  West  Heath, 
near  Congleton,  in  the  said  county  of  Chester,  thirty  miles  from  the  city  of 
Chester,  in  pursuance  of  an  order  of  the  court  of  sessions  and  general  gaol  de- 
liveiy  of  the  said  county,  held  the  8d  day  of  April,  1777,  when  he,  the  said  Samuel 
Thorley,  was  convicted  of  murder;  viz.  [here  followed  a  bill  of  the  expenses, 
smoonting  to  25^.,  and  an  additional  item  for  the  trouble  of  the  under-sheriff]. 

"Let  the  sheriff  be  allowed,  in  full  of  the  above  bill,  the  sum  of  53/.  58.  M. 

<<  North"     ^Chancellor  of  the  Exchequer). 

The  same  claim  appeared  by  the  document  to  have  been  certified  as  proper  by 
the  chief  justice  of  Chester,  and  to  have  been  sworn  to  by  the  under-sheriff.  One 
of  the  cravings  contained  an  item  of  charge  for  <<  attending  the  execution"  of 
the  criminal  in  question.  Orders  made  by  the  court  of  session,  directing  the 
4tYQTi  sheriffs  of  the  county  of  the  city  to  execute,  and  to  deliver  the  ^bodies 
•I  to  the  sheriff  of  the  county,  and  directing  the  sheriff  of  the  county  to 
g^hbet  the  bodies,  were  also  offered  in  evidence. 

The  counsel  for  the  defendant  objected  to  these  cravings  or  the  orders  being 
receiTed  in  evidence.  The  doeuments  merely  show,  that  certain  persons,  alleging 
themselves  to  be  sheriffs,  made  certain  claims,  and  asserted  certain  facts  in  sap- 
port  of  those  oUims.  The  orders  cannot  carry  the  evidence,  at  the  utmost, 
beyond  the  fact  that  a  former  sheriff  has  executed  in  obedience  to  an  order, 
which  cannot  bind  his  successors.  At  any  rate,  the  judgments  on  the  criminals, 
which  led  to  the  orders,  should  be  proved. 

The  counsel  for  the  CroWn,  contri.  The  cravings  are  examined  copies  of 
records  in  the  Exchequer ;  for  all  documents  there,  touching  the  king's  revenue, 
ire  matter  of  record.  Thev  contain  the  admission  or  rejection  of  these  claims 
by  the  Chancellors  of  the  Exchequer,  which  are  in  the  nature  of  a  judicial  pro- 
ceeding; and,  originally,  these  were  actual  adjudications  in  open  court,  at  which 
the  Cluuicellor  of  the  Exchequer  presided.  A  sheriff's  quietus  may  be  pleaded 
with  a  prout  patet  per  recordum.  And,  as  to  the  orders,  the  fact  that  they  y^ere 
made  upon  the  sheriffs  is  at  any  rate  one  step  in  the  proof. 

Per  Curiam.  We  think  that  the  acts  of  former  sheriffs  are  receivable  in  evi- 
dence; and  that  the  orders  and  cravings  are  admissible  for  the  purpose  of  shew- 
ing the  hct  that  the  sheriff  was  commanded  to  perform  the  duty,  and  acted  upon 
Buch  command. 

«YQQi  *The  case  for  the  crown  being  closed,  the  counsel  for  the  defendant 
-'  contended  that  there  must  be  an  acquittal.  First,  it  appears  that  it  was 
not  in  the  defendant's  power  to  execute  the  judgment.  The  indictment  states 
the  jadffment  to  be,  that  the  prisoners,  besides  being  put  to  death,  should  be 
"  baried  within  the  precincts  of  the  said  prison,  or  of  any  prison  in  which  they 
should  have  been  confined  after  their  said  conviction."  Now,  the  only  prison 
in  which  they  could  be  buried,  in  obedience  to  this  judgment,  is  the  castle  of 
Chester,  into  which  the  defend&nt  had  no  right  to  enter.  But  if  there  was  any 
part  of  the  judgment  which  the  defendant  could  not  execute,  he  must  be  ac- 
quitted, inasmucli  as  the  indictment  charges  him  as  being  bound,  and  as  having 
refused,  to  perform  the  whole  judgment ;  and  the  judgment  cannot  be  divided. 
Secondly,  the  defendant,  on  the  evidence,  was  not  bound  to  perform  even  the 
part  of  the  judgment  which  related  to  putting  the  prisoners  to  death.  The  in- 
dictment charges  it  as  a  duty  incumbent  upon  him,  as  sheriff  of  the  county,  by 
virtue  of  his  said  office  of  sheriff.  But  the  evidence  shews  no  such  duty.  The 
officer  who,  independently  of  express  order  on  a  particular  person,  is  to  perform 
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ihe  duty,  18  the  officer  in  whoee  oostod J  the  ooQviotaue.  This  ib,  in 
the  sheriff  of  the  oounty ;  but  here  it  is  not  00.  The  evidenoe  shews  that  the  con* 
stable  of  the  *castle  had  the  ezclusiye  custody,  and  the  indictment  is  to  the  ^^99 
same  effect.  In  Hale's  Pleas  of  the  Grown,  i»art  2,  cL  4,  rcL  ii.  p.  31  (ed.  ^ 
1800),  it  b  said,  <<  All  the  precepts  and  processes  of  justices  of  oyer  and  t«r^ 
miner  regularly  are  to  be  in  the  names  and  under  the  seals  of  the  jnstioas  (m. 
three  of  them,  one  of  the  quorum) }  and  although  at  this  day  there  is  no  odier 
warrant  for  the  execution  of  prisoners  condemned,  but  a  calendar  left  with  the 
sheriff  under  the  hand  of  the  justice  that  sits,  yet  anciently  there  was  a  wamnl 
under  their  hands  and  seals,  and  in  the  names  of  the  comnussionen.  Go.  P.  G. 
p.  31.  But  if  the  prisoner  be  in  custody  of  the  AmSj  the  truth  is,  there  is  no 
need  of  any  warrant  or  calendar,  for  the  open  pronouncing  and  entering  of  the 
judgment  Siispendatur  is  a  warrant  for  the  execution,  and  so  it  is  in  the  lav^lfB 
bench,  the  entry  on  record  of  the  judgment  with  a  prsBceptnm  est  maieaaiDo 
qudd  faciat  executionem  periculo  incumbente,  without  any  formal  writ  or  precept 
of  the  Court  is  sufficient,  and  more  is  not  usual :  and  the  calendar  ■abeeribed 
by  the  judge  of  gaol-deliyery  is  but  a  memorial;  and  BoUe  would  newtr  sign 
any  calendar,  but  gave  his  orders  openly  in  court  with  a  chaige  to  the  shenff 
and  gaoler  to  take  notice  of  them.^'  The  same  doctrine  is  exfMressly  kid  down 
in  a  wer  part  of  the  same  work,  part  2,  c.  67,  where  it  appears  that  the  duty 
is,  in  all  the  various  cases,  attached  to  the  custody  of  the  person  of  the  oonvict, 
Yol.  ii.  p.  410  (ed.  1800).(a)  Where  the  duty  is  '^taken  firom  the  officer  ^^^ 
who  has  the  custody,  there  must  be  a  special  order.  The  warrant  to  the  ^ 
sheriff  of  London  and  sheriff  of  Middlesex  for  the  execution  of  Um  Eail  Fenren^ 
whose  indictment  had  been  certified  to  parliament,  where  he  was  oonTioted,  snd 
judgment  of  *death  given,  requires  the  sherilb  to  receive  the  convict  r^oM 
from  the  lieutenant  of  the  Tower  of  London  (who  had  been  ordered  to  ^ 
deliver  him  to  them  by  another  writ),  and  to  do  execution  upon  him;  4  Bb. 


(a)  "By  what  officer  executton  is  to  be  made.  Begnilarly  the  officer,  that  k  to  1 
the  execuiioD,  is  that  officer  in  whose  custody  by  law  the  prisoner  is  at  the  time  of  the 
Judgment  giTen,  for  into  his  custody  he  is  to  be  remanded  after  judgment  pronounced, 
and  there  to  stay  till  judgment  executed.  Therefore,  where  judgment  is  given  at  the  scfl- 
Bions  of  gaol-delirery,  the  execution  is  to  be  made  by  the  sheriff,  or  his  under-sheriff  or 
deputy,  for  regularly  he  is  in  his  custody  ordinarily,  but  if  the  prisoner  be  in  the  Tower  ol 
London,  (which  is  oftentimes  the  case  of  persons  indicted  for  great  treasons,)  and  be  be 
arrraigned  before  justices  of  oyer  and  terminer,  he  is  commoiUy  brought  before  them  bj 
a  precept  to  the  constable  of  the  Tower,  (whfch  is  an  exempt  prison  from  that  of  the 
sheriff,)  and  if  he  be  convict  and  attaint,  he  is  commonly  remitted  thither,  and  the  pre- 
cept or  warrant  of  execution  must  go  to  the  lieutenant  or  constable  of  the  Tower,  fiw  it 
is  pursuant  to  the  judgment,  viz.  quod  praedictus  B.  ducatur  per  pnefiitna  loeamteniiil^ 
turns  London  usque  wl  dictam  turrim,  k  delude  per  medium  ciTitatU  Lend,  direeie  tt»- 
hatur  usque  furcas  de  Dibum,  &c.  And  thus  it  was  done  in  the  cases  of  the  traitors  it 
the  powder-treason,  3  Jac.  But  usually  a  command  or  precept  is  made  to  the  aherift  of 
London  and  Middlesex  to  be  assisting  to  the  lieutenant  If  Uie  prisoner  be  arraigned  la 
^e  king's  bench  either  for  treasdn  or  felony,  he  is  or  ought  to  be  always  first  committed 
to  the  marshal,  and  by  him  is  to  be  brought  to  the  bar  upon  hie  trial  and  judgment,  aai 
to  liim  he  is  to  be  remitted  after  judgment  till  execution,  and  wheresoerer  the  felony  cr 
treason  was  committed,  yet  the  marshal  is  to  make  execution,  for  he  is  in  this  case  the  is* 
mediate  officer  to  the  court,  and  the  prisoner  is  not  in  the  custody  of  any  sheriff  hot  of 
tiie  marshal.  And  therefore  the  entry  in  this  case  of  felony  is,  Bt  dictum  est  marescallo, 
Quod  faciat  executionem  periculo  incumbente.  But  in  case  of  high  treason  the  raanhalis 
mentioned  in  the  very  judgment,  vis.  qu6d  ducatur  per  pmfatnm  maroscallum  naqm*  pri> 
sonam  marescalli  marescalli»  domini  regis,  et  delude  usque  ad  furcas  aaacti  Thomae  Wai- 
rings  trahatur  et  ibidem  suspendatur,  Ac,  thus  is  the  entry  of  the  judgment,  P.  44  Elii. 
against  Patrick  Dalph,  B.  R.  T.,  43  Eliz.  B.  R.  against  John  Tipping,  T.  39  Ella.  B.  B. 
against  John  Jones.  And  in  the  case  of  Brown  P.  25  Gar.  2,  that  had  judgment  io  the 
king's  bench  for  felony  upon  the  statute  of  3  H.  7,  for  an  offence  committed  in  ICddlesex, 
and  there  presented  and  convicted,  the  execution  was  made  by  the  manhal  in  the  usatt 
place  of  execution  in  the  county  of  Surrey.  Only  in  these  and  the  like  eaaee  tibe  couil 
gives  order  to  the  sheriff  of  the  county,  where  the  execution  Is  made,  to  be  1 
the  marshal." 
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Conun.  Appendiz,  §  5.    So,  in  the  preseat  case,  te  ohar^  the  defendant  with 
tlie  duty^  he  8he«]d  have  been  apeeudly  ordered  to  reoeive  the  eonyiots  from 
the  oofltody  of  the  oonstable^  and  the  eonatable  shonld  hare  been  ordered  to 
delirer  them  np.  This  had  been  ahrays  done,  when  the  sherifis  of  tiie  county 
of  the  dty  were  ordered  to  exeente;  axid  the  same  praotioe  appears  to  hare  been 
followed  when  the  oonnty  sheriff  was  to  gibbet  in  the  oonnty  the  criminals  exe- 
cuted by  the  aheriffii  of  <^e  city.    The  signed  calendar  did  not  constitute  such 
aa  order  on  the  defondant,  nor  eoold  it  me  avthority  to  him  to  demand  the 
ocDvictB  of  the  constable,  or  to  the  constable  to  d^yer  them  to  the  defendant. 
riiiTTLBDAia^  J.    It  might  be  more  correct  to  remove  them  by  habeas  corpas.] 
The  priaonersy  in  this  case,  were  finally  brought  up  by  habeas  corpus  directed 
to  the  cOBstable,  placed  in  the  onstody  of  the  marshal,  and  the  latter  directed 
to  do  caseation ;  and  the  Aeriff  of  Sunr^,  where  tiie  execution  took  phice,  was 
oidarad  to  aanat.    (Bex  t^.  Qandde  and  Mosley,  ante,  p.  266.)    The  con8t8i>le, 
moreover,  had  aetoaUy  received  a  notification  that  he  was  to  deliver  the  crimi- 
nala  te  the  aheriiSi  of  the  coaaty  of  the  eity.    Unless  the  authority  were  ade- 
quate, it  would  have  been  murder  to  execute  the  prisoners :  8  Inst.  c.  7,  p.  62. 
Aiguments  fiir  the  Qrown.    As  to  the  first  objection,  tlie  word  ^<  judsment^' 
^Qfm  ™™^  either  be  taken  in  ^conjunction  with  the  woids  ^'  sentence  of  death,'' 
^  or  separately.    If  it  be  taken  in  conjunction,  then  the  dutv  charged  in 
the  mdictmeat  is,  to  execute  judgment  of  death,  and  sentenoe  of  death.    If  it 
be  taken  separately,  then  the  duties  charged  are,  to  execute  the  judgment,  and 
to  execute  the  sentence  of  death;  and  the  defendant  may  be  convicted  for  ne- 
glecting the  second  of  these  duties.    The  offences  in  that  case  are  divisible. 
As  to  the  second  objeetion,  if  the  defendant  was  the  proper  officer  to  execute, 
the  eonstable  was  bouid  (the  previous  order  being  a  nullity,  on  that  supposition) 
to  deliyer  the  oonviote  to  him,  and  the  defendant  was  bound  to  demand  them. 
Instead  of  doing  this,  the  defendant  expressly  refuses.    There  is  abundant  evi- 
dence for  the  juir  that  the  defendant  had  been  ordered  to  execute;  thecalenditt 
is  a  saAcient  order,  and  it  was  so  treated  by  the  defendant,  who  expressly  re- 
fused to  obey  it,  without  maklBg  any  objection  to  its  sufficiency  as  an  order. 
It  b  not  necessary  now  that  a  regular  warrant  should  be  served,  in  order  to 
oommand  the  sheriff  to  execute.    AncieiMly ,  a  warrant  was  always  served ;  now 
the  calendar  has  been  substituted  for  it :  Blaekst.  Oom.  b.  4,  c.  82,  p.  408. 

Arguments  in  reply.  The  <<  judgment  and  sentence  of  death"  means  all  that 
the  Court  has  ordered;  not  judgment  of  death,  and  sentence  of  death,  only. 
And  this  is  not  divkible ;  a  part  of  the  judgment  would  not  in  law  constitute 
any  judgment  at  all.  With  respect  to  the  answer  offidred  to  the  second  objec- 
tion, the  calendar  in  fact  works  nothing  at  all.  Blaokstone  must  be  understood 
to  be  deeoribinff  its  effect  in  popular  terms;  for  he  refers  to  Hale,  who,  as 
^031  ^P^*"  ^°^  *^^®  paasaffes  already  cited,  considers  that  the  calendar  is 
-"  annecessary  in  point  of  law,  and  that  it  is  not  by  virtue  of  it  that  the 
shariff  in  geiMnl  executes.  If  the  warrant  had  been  legally  necessary,  oriffinaUt, 
to  aathoriae  the  person  to  execute  who  had  the  custody  of  the  convict,  the  sub- 
stitatioa  of  the  calendar  for  that  warrant  would  have  been  illegal. 

Lord  BavHAN,  G.  J.  The  question  which  it  was  intended  to  raise  cannot 
be  tried  on  this  information.  Even  if  the  sheriff  of  the  county  were  proved  to 
be  the  proper  officer,  in  general,  to  execute  convicts,  the  evidence  in  this  case 
is  not  eoffioient  te  shew  that  the  defendant  was  called  on  to  do  so.  Two  objeo- 
tioos  faaTo  been  made  on  behalf  of  the  defendant.  First,  that  the  sheriff,  not 
having  the  ouatody  of  the  convicts,  nor  the  keeping  of  the  castle,  could  not  take 
back  the  criminals,  nor  dispose  of  their  bodies,  in  the  manner  directed  by  the 
jadgment,  and  therefore  c<mld  not  execute  the  whole  judgment.  It  is  not  ne- 
ceasary  to  discuss  this  point,  thoueh  it  throws  some  light  on  the  second  objec- 
tion^ which  is  conclusive.  That  objection  rests  on  a  principle  laid  down  by  the 
highest  authorities — that  an  officer,  v(ko  has  not  the  custody  of  a  convict,  cannot 
exaente  him.    The  defendant  had  not  the  custody.    Had  he  then  the  ' 
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meanfl  of  getting  it?  I  think  not  He  had  a  copy  of  the  calendar^  but  Dotlung 
more.  I  mast  own  that  I  doubt  whether  his  reoeiying  a  meeeage  from  the 
judge  (a  fact  which  is  not  dearly  proyed),  and  shewing  the  calendarto  the  oon- 
Btable,  would  have  justified  the  latter  in  giving  np  the  custody.  At  ill 
eyents,  the  defendant  is  not  liable  for  not  tr^g  the  experiment.  He  ahoold 
have  been  furnished  in  the  first  instance  *with  authority  to  demand.  And  ^^^ 
suppose  he  had  been  so  furnished,  and  had  gone  to  the  constable,  and  ^ 
had  made  the  demand,  and  the  constable  in  answer  had  shewn  him  thepreriou 
order,  what  could  have  been  done,  and  in  what  a  situation  would  he  have  been? 
It  is  true  that  the  defendant  objected  generally  that  he  was  not  the  officer  boood 
to  perform  the  duty ;  but  that  refusal  cannot  dispense  with  the  neoeentj  of 
shewing  that  he  was  in  &ct  fully  armed  with  power  to  cany  the  law  into  eftset 
I  think,  therefore,  it  is  not  shewn  that  he  was  bound  to  execute  the  conTicts. 

LiTTLEDALE,  J.  The  qucstion  of  liability  is  presented  to  us  under  pecoliar 
circumstances.  The  county  of  Chester  is  a  county  palatine  by  prescriptiaB. 
The  authority  of  the  sheriff  of  the  county  palatine  is  not  the  same  as  that  of 
the  sheriffs  of  other  counties ;  he  has  not  the  custody  of  the  oonyicta.  It  eeeu 
that,  for  some  time  at  least,  where  conyictions  haye  been  followed  by  ezecntion, 
it  has  been  performed  by  the  sheriffs  of  the  county  of  the  city.  Then  the  vt 
of  parliament,  f  11  O.  4,  &  1 W.  4,  c.  70,)  preseryes  the  obligations,  dutiee,  joiis- 
diction,  and  rights  of  the  mayorand  citizens  of  Chester,  sect.  15 ;  and,  in  another 
part,  sect.  19,  it  provides  that  commissions  of  oyer  and  terminer  and  ool  de- 
livery shall  be  issued  into  the  county  of  Chester  as  elsewhere.  It  is  dimenlttt) 
say  what  the  effect  of  this  may  be  as  to  the  sheriff's  liability;  we  may,  how- 
ever,  put  the  liability  of  the  sheriffs  of  the  city  out  of  the  question,  for  no  soeh 
liability  has  been  proved.  The  practice  as  to  them  merely  serves  to  illostnte 
the  rest  of  the  ^question.  Perhaps  we  may  also  leave  the  act  of  parlia-  ^^ 
ment  out  of  consideration ;  for,  if  the  liability  of  the  offio^rs  of  the  ^ 
corporation  be  not  proved,  the  fifteenth  section  has  no  application.  At  preaest, 
we  may  consider  this  county  as  similarly  situated  with  other  countiefl,  except 
that  criminal  prisoners  are  in  the  custody  of  the  constable.  It  appears,  by  the 
passage  cited  from  Lord  Hale,  that  execution  is  to  be  done  by  thepenon  haTisg 
custody  of  the  prisoner.  It  was  properly  admitted,  and,  indeed,  is  alleged  qd 
the  record,  that  these  prisoners  were  brought  up  in  the  custody  of  the  constable, 
and  taken  back  to  that  custody;  he  therefore  must  be  understood  to  have  the 
custody  of  the  convicts.  A  late  act  of  parliament,  9  G.  4,  c.  31,  contains  mu J 
special  directions  as  to  the  treatment  of  persons  convicted  of  murder;  thus,  they 
are  to  be  fed  on  bread  and  water,  (sect.  6,)  and  other  rules  are  laid  down  whieh 
can  be  enforced  only  by  the  officer  having  the  custody.  In  the  common  caar» 
of  things,  the  officer  who  brings  the  prisoner  to  the  bar  is  the  person  who  is  t« 
do  execution.  It  may  be  said  that,  according  to  this,  the  constable  should  hxn 
executed  in  the  present  case ;  but  that  point  is  not  now  raised.  If,  however, 
by  the  common  law,  the  sheriff  of  the  county  palatine  could  have  been  calleil 
upon  to  do  execution  in  the  present  case,  the  regular  way  would  have  been  to 
have  directed  a  writ  of  habeas  corpus  to  the  constable,  and  that  he  should  have 
been  ordered  to  deliver  the  convicts  to  the  sheriff  of  the  county  pabtine,  ud 
that  the  latter  should  have  been  ordered  by  another  writ  to  receive  and  execote 
them.  Or  perhaps  another  form  mieht  have  been  ^adopted.  As  the  n^ 
constable  brought  the  prisoners  to  the  oar,  and  as  they  must  be  supposed  *- 
to  have  remained  in  court  to  the  time  of  judgment  passing,  and  as  the  sherif 
must  be  present  in  Court,  instead  of  two  writs  being  issued,  the  Court  m\^^ 
give  an  order  or  a  regular  warrant  for  the  constable  to  deliver,  and  the  sheiiffto 
receive,  at  the  time  of  the  judgment  being  pronounced.  In  the  present  ca9< 
there  was  neither  legal  order  nor  warrant.  But  it  is  said  that  the  calendar  hts 
the  same  effect ;  let  us  see  if  that  be  so.  The  first  order,  so  hr  from  directnf 
that  the  sheriff  of  the  county  palatine  shall  execute,  is  addressed  to  the  oon* 
stable  and  the  sheriffs  of  the  county  of  the  city,  and  directs  that  the  latter  shiQ 
execute  at  the  usual  place,  that  is^  in  the  dty,  and  this  is  served  on  them  ud 


806]  2  Adolfhus  k  Elus.  869 

on  the  coDstaUe.  On  tlie  part  of  the  crown,  it  is  oonteDded  that  this  order  was 
a  nullity ;  if  so,  it  oertainlj  bonnd  no  one :  jet  it  pat  the  constable  in 
great  diusger  of  contempt.  But  take  it  to  be  a  nullity.  The  sheriff  of  the 
connty  is  afterwards  serred  with  a  copy  of  the  calendar :  bnt  what  was  he  to  do 
thereupon  ?  How  was  he  to  obtain  oostody  of  the  conyiots?  No  habeas  corpus 
had  issued ;  none  of  the  steps  had  been  taken  which  I  pointed  out  just  now. 
It  is  possible  that  he  might  have  gone  to  the  constable  and  demanded  the  con- 
victs, but  he  was  not  bound  to  do  so;  and  I  doubt  whether  the  constable  would 
have  been  bound  to  deliver.  Possibly  it  might  be  answered,  that  all  parties  in 
court  were  bound  to  take  notice  of  the  judgment ;  that  the  constable  should 
therefore  have  delivered  to  the  defendant,  and  that  the  sheriff  should  have  re« 
oeived ;  and  that  so  the  sheriff,  having  received,  would  become  liable.  But  it 
^Q^  does  not  appear  to  me  that  the  sentence  *had  that  effect ;  the  convicts 
'■  were  sentenced  to  be  taken  to  the  prison  from  whence  they  came.  I  do 
not  see  how  this  could  have  such  an  operation  as  a  warrant  to  deliver  to  the  de- 
fendant would  have  had.  The  Court  should  have  ffone  further ;  it  should  have 
shewn  how  the  prisoners  were  to  be  placed  in  the  defendant's  custody,  and  not 
merely  have  directed  their  execution.  The  first  step  should  have  been  a  warrant, 
or  a  habeas  corpus,  or  something  equivalent ;  in  default  of  this,  the  convi<fts 
lemained  in  the  constable's  cust^y,  and  the  defendant  could  not  insist  on  their 
being  delivered  up  to  him.  There  is  nothin^^  constituting  a  legal  order,  and  the 
defendant  is  not  liable  to  a  criminal  information  for  neglect.  It  is  true,  that  he 
has  expressly  refused ;  but  his  power  to  obey  must  be  shewn.  Here  it  has  not 
been  proved  that  the  legal  custody  was  changed. 

Pattsson,  J.  Undoubtedly  there  are  great  difficulties  in  the  question,  who 
is  to  execute  in  this  county,  arising  from  its  being  a  county  palatine,  and  from 
the  act  of  parliament.  But  here,  it  is  sufficient  to  suppose  the  defendant  to  be 
liable  to  the  same  duties  as  the  sheriff  of  other  counties;  that  puts  the  case  on 
the  supposition  most  favourable  to  the  prosecution.  This  is,  perhaps,  the  only 
instance  of  the  sheriff  of  the  county  not  having  the  custody  of  the  criminals 
convicted  for  offences  committed  in  the  county.  But,  however  that  may  be. 
Lord  Hale  says  that  the  execution  b  to  be  done  by  the  officer  who  has  the 
custody  of  the  prisoner.  The  defendant  has  not  that  custody,  and  is,  therefore, 
not  liable  to  the  duty,  unless  some  other  rule  of  law  is  to  prevail.  Suppose  a 
custom  to  have  existed  in  this  county  that  the  sheriffii  of  the  county  of  the  city 
*8081  ^^^^^  ^execute,  and  that  such  custom  has  been  done  away  with  by  stat- 
J  ute,  stiU  thaican  not  throw  the  duty  on  the  sheriff  of  the  county.  Then 
as  to  the  calendar,  the  judgment  b  that  which  empowers  the  officer  to  execute ; 
though  a  document  is  sometimes  required  besides,  if  the  custody  be  out  of  the 
person  who  is  ordered  to  carry  the  judgment  into  effect.  In  general,  according 
to  Lord  Hale,  no  such  document  it  wanted.  There  used  to  be,  as  is  laid  down, 
a  warrant :  that  practice  has,  however,  ftdlen  into  disuse ;  and  now  the  sheriff 
merely  receives  the  copy  of  the  calendar,  and  executes  according  to  the  minute 
in  the  margin,  if  there  be  no  reprieve.  Lord  Hale  says,  however,  that  this  is 
not  necessary ;  and  that  the  calendar  is  merely  a  memorial  if  the  criminal  be  in 
the  sheriff's  custody.  But  it  b  contended  that  the  calendar  is  more  than  a  memo- 
rial, where  he  b  not  in  such  custody.  Yet  the  calendar  gives  no  directions  to 
any  person.  It  is  not  said  to  be  a  calandar  of  the  prisoners  in  custody :  it  is 
not  tne  calendar  which  is  made  out  when  the  Judges  first  come  into  the  town, 
but  a  new  one,  made  at  the  end  of  the  assizes,  containing  a  list  of  the  prison- 
ers tried,  and  their  respective  sentences.  One  such  calendar  is  signed  by  the 
Judge,  and  another  by  the  clerk  of  assbe,  besides  another  which  the  clerk  of 
assize  sends  to  the  sheriff.  It  b  a  mere  memorial.  Lord  Hale  says  that  Rolle 
would  never  sign  it.  Then  we  come  back  to  the  question,  whether  there  be 
any  authority  in  the  books  shewine  that  the  officer  who  has  not  the  custody 
can  execute  without  express  authority.  Lord  Hale  gives  instances  of  convicts 
executed  in  Middlesex,  who  had  been  kept  in  the  tower;  and  in  these  cases 
the  lieutenant  has  executed^  and  the  shoiff  has  commonly  assbted.    Perhr 
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here  the  Bheriff  of  *ihe  oomtj  might  be  Ofdeied  to  ezeonfe,  and  to  be 
aasieted  Wtheoonstable.  I  donot  Bay  that  it  may  not  be  light  that  the 
joatioes  of  gaol  delivenr  ahoold  direct  the  ahenff  of  the  eoonty  to  ezeente ;  bit 
then  it  moat  be  done  by  a  formal  inatmmenty  anthorixing  him  to  reema  te 
onatody.  It  oomes  then  to  wfa^t  my  brother  littledale  haa  flaid^  that  there  m 
no  ofaange  of  onatody.    If  80|  there  waa  no  dnty. 

W1LLIAIC89  J.  1  am  entirely  of  the  same  opinion.  Though  it  be  tame  tliit 
thiB  trial  rather  partakea  of  the  diaraoter  of  a  mvil  prooeeding,  the  objeet  bong 
to  determine  a  mpnted  qneation  ctf  li^t,  we  atSl  nrast  not  aoffar  a  oooTiedoi 
to  take  place,  nnleaa  we  dearly  aee  that  there  haa  been  a  breach  of  dnty.  It  is 
dear  that  the  Jndfle  bekw  considered  the  prisoners  not  to  be  in  tiie  costody  of 
the  defendant.  Thai  they  were  not,  is  confirmed  by  Bnbse(inent  proeeediags  of 
this  Oonrt :  a  writ  of  habeaa  corpus  was  directed  to  the  constable,  and  it  wai 
obeyed,  and  returned  by  him  aa  the  officer  having  the  lawful  costody.  Thii 
was  a  recognition  if  any  were  required,  of  that  which  ia  shewn  by  the  endenee, 
and  by  the  allegationB  on  the  record,  in  the  nreaeni  case.  Thns  the  qvestioi 
is  raised,  whether  there  can  be  any  instance  addnced  in  which  a  party  was  oM 
on  to  ezeonte  a  prisoner  of  whom  he  had  not  the  onstody.  All  the  anthoritieB 
proceed  expressly  on  the  doctrine  that  the  par^  executing  most  have  the  legd 
custody.  Amongst  others  (in  conformity  wUh  the  precedent  cited  firom  the  Ap- 
pendix to  the  fouih  volume  of  Blaokstone's  Oommentaries)  ia  the  case  of  Mr. 
Baddifie,  whwe  there  was  a  distinct  writ  issued  for  the  puqKMe  of  plaeiDg  him 
in  the  lowftil  custody  oi  the  person  who  *inM  to  do  execution,  Foster's  pg^g 
Crown  Ca.  48,  44.  (8d.  ed.) ;  and  no  other  prindple  is  anggested  by  ^ 
counsel.  Was  there  then  any  thin^  else,  in  the  present  case,  ccnferrinff  tbe 
right,  or  imposing  the  duty  ?  Clearly  not  Two  droumstanoea  are  rdied  ob. 
First,  it  is  said  that  there  was  an  order.  Whjr,  if  the  order  was  to  operate,  fk 
unrevoked  order  directed  the  conatable  to  dehver  the  prisonera  up  to  aootlier 
officer,  supposed,  at  first,  to  be  liable  to  the  du^.  secondly,  there  was  tte 
calendsr ;  but  that  is  a  mere  memorial,  made  cut  for  greater  certainty,  lest  bj 
mischance,  there  shcmld  be  any  ndstake  ad  to  the  judgment,  which  is  the  hind* 
ing  thing.  Beyond  this  it  has  no  effect  The  defendant,  tiMrefore,  had  not  the 
legal  custody ;  and  no  means  were  chalked  out  for  him,  or  have  beoi  presented 
to  us,  b^  which  he  had  authority  to  take  the  prisoners  into  custody.  Mooh  hs 
been  said  as  to  what  a  sheriflP  is  bound  to  notice.  It  is  said  that  a  learned  jQd|e 
would  never  siffn  the  calendar,  but  would  always  pronounce  the  judgment  m 
open  court  That  is  very  likely ;  but  that  presupposes  the  sheriff  to  have  the 
power.  I  am  dearly  of  opinion  that  the  defendant  had  no  such  power  here; 
and,  if  he  had  not,  he  had  committed  no  breadi  of  duty,  lliere  is,  therefoie, 
nothing  to  go  to  the  jury. 

The  jury,  then,  by  tfa!e  direction  of  the  Gourty  returned  a  verdict  of 

Notgailty.{(i) 

PBOMOTIONS. 

In  tins  Yaoation  Robert  Alexander^  Esq.,  and  ThofiMu  Starkie,  Esq.,  wen 
appointed  King's  Counsel. 

(a)  By  Stat  5  &  6  W.  4,  e.  1,  s.  1,  It  U  fnaoted,  that  the  Bheriflli  of  the  comity  of  tie 
cit7  of  Chester  shall  execute  sentence  of  death  apon  all  criminalB  ooademaed  to  die  for 
offences  committed  within  the  connty  of  Chester ;  and  the  Judges,  or  one  of  them,  of  ojer 
and  terminer  and  gaol  delivery  are  empowered  to  order  the  constahle  of  the  cuUe  of 
Chester  to  delirer  *the  criminiJs  to  the  sidd  sheriffe,  and  to  order  the  said  sheriA  ^«g^ 
to  execute  the  criminals  as  snch  Judges  or  Judge  shall  think  fit.  By  sect  S,  If  any  ^ 
Judge,  hefore  whom  such  criminal  is  so  oonyicted  and  sentenced,  shall  think  fit  to  ordff 
him  to  be  executed  at  any  place  not  within  the  jurisdiction  of  the  sheriff  of  the  ci^,b«t 
within  the  county  of  Chester,  such  Judge  may  make  any  order  which  he  thinki  fit  apoft 
the  sheriff  of  the  county  of  Chester  to  execute  the  criminal  at  such  place,  and  to  the  coo* 
stable  to  deliyer  the  criminal  to  such  sheriff,  and  to  do  all  such  other  tilings  as  ihaO  ^ 
r  for  eaixyiBg  the  SHstSDoe  hito  fffcct* 
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▲OCOUHTS. 


1  Wko  asy  sppaal  ftflftinit    Ovtn^t^r*,  I. 
flovto be tUow«d«    Atrm^gor, 

ADVXBSB  P0BSB8SI0N. 

LWhitU.    Poor,  V.  5. 

1  AWtoeJeetment.    Btatate,  IIL  (1.) 

ADVER8B  TITLB. 

What  pertiegaetopped  from  eettlag  oik.  JEttop- 
Ml. 

AFFIDAVIT. 

1.  Of  pablioftti(m  of  newmper  under  atat  88 
0.8,0.78.    SUtote,  Xn.  (L) 

2.  Od  heving  before  Maiter.    Mmtter,  2. 

AGBKT. 
Wboia.    (OejiM.    Statate,  V.  (t.) 
AGfiBBMBKT. 

1.  WitUaBtrtoteofFnoaa.   Plead(ng,VUl. 

2.  WiOila  Stemp  Aot,  85  G.  8,  e.  184.  Statute, 
XX.  (1) 

ALLBOXANCK 

Otlhe<;Hiefleet    Poor,lV. 

AMBKDHBNT. 

0fT«r41etl9^eotment    ^eln«i^  8. 
AKNUITY. 

Untrne  atotoment  of  eonaideratioB  in  annaity 
deed.   Statat^  XVm. 


APPBAL. 

1.  Againat  orwaeera'  aeoounta,  by  irhom  it 
may  be.    Oveneen,  1. 

2.  Agifdnat  poor  rate,  whSeh  baa  been  aban- 
doned by  pad4ah  of&oera.    Poor,  I.  8. 

8.  What  amomita  to  a  hearing  and  determina- 
tion of  appeal.    Statate,  XXin. 

4.  Ooati  imder  atatate  8  A  9  W.8,  o.  80,  8. 8. 
Order,  m. 

APPOINTHBNT  UNDBB  A  POWIB. 

iSTee  Powai^  1. 

APPBBHTIOBSHIP. 

Indentare.  

1.  Void  or  Toidable.     Statate,  XXXVIL 

S.  exemption  from  atamp  duty.    Statate, 
XX.  (5.)  „_ 

8.  Settlement  by  aerriee  vnder.    Poor,  UL 
4.  Aarignment  of.    Statute,  XX.  (6.) 

APPBOPBIATIOK. 

Ofp^ymenta.    Statate,  Vm. 

AKBITBATION. 

Whether  partner  oan  bind  hia  oopartnem  by 
parol  fobmiaaion.  Award,  h 

ARBITBATOIL 
Bffaet  of  direoting  money  to  be  paid  to  aiUira. 
tor.  AwtHrd,b, 

ARRBST. 

Money  pidd  on  irregolar  aireat 
A  party  irregnlarly  arreated  waa  diaehargod,  on 
-  paying  into  oonrt  the  anm  olaime^  and 
another  anm  aa  aeenriiy  for  the  expenaea  of 
the  arreat  The  Oonrt,  on  motion  made  a 
year  and  a  half  after  the  aneat^  ordered  tfae 
money  to  be  repaid  to  him,  hia  applieatloo 
appearing  not  to  hare  been  onneoeaaarily  de- 
layed.   PiU  ▼.  Ooomot,  489. 
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ASSB8SMENT. 

1.  Land  tax,  when  eridence.  Evidenee,  HX  1. 

2.  Poor  rate,  reduction  of  l^  justices,  under 
local  act  Statute,  XXXVlL 

8.  Compensation  under  local   act.      Statute, 

xxxvin. 

ASSUMPSIT. 

I.  Consideration. 

1.  What  is  good  consideration. 

Defendant  sold  ten  casks  of  goods  to  N., 
and  sent  them  to  plaintiffs,  with  notice  that 
they  were  for  N.,  and  erdering  plaintUEs  to 
separate  them  from  other  articles  sent  at  the 
same  time,  and  to  hare  them  taken  away 
distinctly  from  those.  After  they  were  sepa- 
rated, N.  took  away  two  casks.  Defendant 
then  ordered  plainttffs  not  to  deliver  the  re- 
maining  eight  to  N.,  hut  to  another  person, 
which  order  plaintiffs  obeyed.  N.  becoming 
bankrupt,  his  assignees  sued  plaintiffs  in  tro- 
Ter  for  the  eight  casks.  Plaintiffs  wvote  to 
defendant^  stating  that  they  looked  to  him 
for  Indemnity;  and  inquiring  whether  they 
should  defend,  and  stated  that  they  should 
settle  the  action,  in  default  of  receiying  in- 
structions from  him.  Defendant  denied  his 
liability  to  indemnify,  though  he  sud  he  was 
advised  the  action  could  not  be  defended,  but 
he  offered  to  place  eight  fresh  casks  of  the 
same  article  in  the  plaintiff's  hands.  Plain- 
tiff received  the  casks,  and  offered  them  to 
the  assignees;  who,  two  months  after,  re- 
.  fused  to  accept  them.  Plaintiffs  then  paid 
the  sum  claimed,  and  costs,  to  the  assignees, 
and  sued  defendant  for  the  sum  paid  and 
the  costs  of  the  action,  declaring  upon  pro- 
mises to  indemnify,  in  consideration  of  their 
not  delivering  the  casks  to  N.,  and  deliver- 
ing them  to  another  person :  Held, 

(1.)  That  a  promise  to  indemnify  to  the 
fhll  amount  claimed  might  be  implied  from 
the  facts. 

(2.)  That,  whether  the  right  of  stoppage 
as  against  N.  was  determined  or  not,  £e 
detaining  the  goods  by  the  plaintiffs  was  not 
such  an  evidently  unlawful  act  as  entitled 
the  defendant  to  resist  the  action,  as  an  at- 
tempt to  enforce  contribution  or  indemnity 
among  wrong-doers. 

(3.)  That  the  taking  of  the  last  eight 
casks  by  the  plaintiffs,  and  offering  them  to 
the  assignees,  was  not  a  waiver  or  satisfac- 
tion of  the  plaintiffs'  claim  agidnst  the  de- 
fendant 

Letters  between  N.  and  defendant*  re- 
specting the  original  contract  and  the  dis- 
posal of  the  casks,  not  communicated  to  the 
plaintiffs,  were  offered  by  the  defendant  in 
evidence.  Qussre,  whether  they  were  admis- 
sible ?    BettB  V.  Gibbint.  67 

2.  For  debt  of  third  party;  when  written  con- 
tract must  be  set  out  on  pleadings.  Plead- 
ing, IV.  I. 

3.  Want  of. 

(1.)  When  admitted  on  pleadings.  Plead- 
ing, VIIL  1. 

(2.)  Upon  which  party  proof  lies.   PUdd- 
ing,  Vni.  2. 
n.  From  what  facts  contract  to  indemnify  will 

be  implied.    Ante,  L  1. 
ELL  What  is  waiver  or  satisfaction  of  contract 

Ante,  L  1. 
rV.  Money  had  and  received. 


To  recover  money  pidd  on  a  eonndsntioii 

which  has  fSuled.    SuUvte,  Y .  (2). 
y.  Interest 
When  it  may  be  reoovered.    iSroMe,  Y.  (2). 

ATTACHMENT. 

For  non-performance  of  award. 

1.  When  award  not  warranted  by  order  of  r- 
ference.    Atcard,  3  (2). 

2.  What  objections  to  award  may  be  disemied 
on  motion.    Award,  6. 

ATTBSTATIOK. 

Of  a  deed,  effect  of,  when  introdueed  bytie- 
oitaL    Deed,  2. 

ATTORNEY. 

L  What  Court  will  enforce  on  him  by  order. 

1.  Delivery  of  deed  on  which  he  haa  t  Ika. 
ExeetOor,  3. 

2.  Delivery  of  papers  on  applieatioi  of 
client 

A  trustee  delivered  to  his  attonie7,actiBf 
in  that  character,  papers  relating  to  the  ns 
affairs.  The  attorney  himself  had  some  bese- 
ficial  interest  in  the  trust  property.  A  btil 
in  equity  was  filed  against  the  trutee,  isd 
against  the  attorney  and  other  parties  iittr- 
ested,  for  a  discovexy  of  the  property;  wben- 
upon  the  trustee  demanded  the  papen  of  tke 
attorney,  for  the  purpose  of  preparing  Ili>>^ 
count  The  plaintiffs  gave  the  attorney  note 
to  retain  them,  which  he  did.  The  tnutw  ob- 
tained a  rule  nisi  in  this  Court  for  a  delinfT 
of  the  papers  to  him.  Pending  the  nil«^  n 
order  was  made  in  the  ehanoety  soi^  at  ^ 
instance  of  the  plaintiffs,  that  the  atimej, 
within  seven  days  after  service  of  the  oski, 
should  deposit  the  papers  with  hiselezia 
Court  On  cause  being  shown  soon  efter- 
wards  against  the  rule  in  this  Court,  it  di4 
not  appear  whether  or  not  the  attoncy  M 
yet  complied  with  the  order  in  ChaBeciyrtl|( 
time  for  filing  affidavits  in  answer  to  ^ 
rule  having  expired  before  the  time  for  fc- 
positing  the  papers;  but,  inasmaeh  utb 
attorney  was  compellable  by  attachmeDt  o 
deposit  them,  this  Court  discharged  th«  n^ 
In  re  Walnuley.  i'^ 

8.  Delivery  of  agreement  obtained  by  him  bm 
party  in  a  suit 

A  woman  of  advanced  age  had  obtaifl<d  ■ 
Judgment  by  default,  in  ^eetment,  ia  th* 
Common  Pleas,  against  a  tenant  in  po^es- 
sion;  on  which  judgment  possessioa  w 
been  obtained.  She  was  not  in  the  bahit  «f 
managing  her  own  business.  An  attorwj 
of  this  Court,  being  employed  by  the  ttwii 
landlord  to  set  the  Judgment  aside,  aad  be- 
have the  landlord  made  a  party  to  thepr-^^ 
ceedlngs,  but  who  had  not  been  eoployN 
in  the  original  action,  applied  to  her  toii|i 
a  paper,  agreeing  that  Uie  Judgment  sboo^i 
be  rescinded,  and  the  parties  repia^ed  e 
statu  quo.  At  the  time  of  the  ^>paati« 
and  inquiry  she  did  not  know  that  posee*^ 
had  been  obtained  on  the  judgment:  »« 
was  then  alone,  but  mentioned  that  ibe  hid 
an  attorney,  whom  she  should  eoosnlL 

This  Court  ordered  the  first-mentkew 
attorney  to  deliver  up  the  paper  t«  b«  ex- 
celled, though  it  was  stated  on  hii  pat  u^ 
the  proposal  to  abandon  the  benefit  of  ^ 
judgment  proceeded  from  the  female  hiti*^ 
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snd  tiioogli  afidftTit  wbs  made  of  merits  re- 
ipecting  the  right  of  snoh  attomoT's  em- 
ployer to  hare  the  judgment  let  aalde.  In 
n  Oliver,  620 

4.  Aeoount  of  money  reeeived  firom  client. 
This  Court  win  not  eaU  upon  an  attorney 
to  repay  money,  or  to  account  before  the  Mae- 
ter,  on  the  grounds  merely  that  the  attorney 
obtained  such  money  fh>m  Ms  client  as  if  for 
the  purposes  of  a  snit^  but  that  his  bill  is 
said  not  to  aoooont  satisfaotorily  for  the  ob- 
taining and  application  of  snoh  money,  that 
the  amount  obtained  seems  immoderate,  and 
that  the  client  states  a  ease  of  fraud. 

Proeunag  an  appearance  to  be  entered  by 

a  prootor  in  the  Consistory  Court  is  not  a 

taxable  item  in  an  attorney's  bill.    In  re 

MarrU,  582 

n.  Lien  of,  on  papers,  how  fisr  effectnaL  Pro- 

Jdbiium.    Executor f  3. 
UL  Certificate. 

1.  When  he  may  reeorer  for  business  done  be- 
fore renewal  of  certlfieate.  StatuU,  XX.  (3). 
1  Proceedings  by  unoertiflcated  attorney. 
A  proceeding  in  a  cause  (e.  g.  suing  out  a 
habeas  corpus  to  bring  up  the  cause  from  an 
inferior  court)  is  not  irregular  because  such 
proceeding  was  taken  by  an  uncertificated 
attorney. 

In  support  of  a  motion  to  set  aside  a  judge's 
order  for  a  procedendo  after  a  habeas  corpus 
remoTing  from  an  inferior  court  into  E.  B., 
it  was  sworn  that  the  judge  made  the  order 
in  consequence  of  its  being  proved  before 
him,  by  the  affidarit  of  J.  N.,  that  the  habeas 
was  isaned  by  an  uncertificated  attorney: 
Held,  that  this  statement  of  the  ground  of 
the  <Hder  was  sufficient  for  the  Court  to  act 
upon,  without  production  of  the  affidavit  of 
J.  N.,  there  being  no  statement  on  the  other 
side  that  any  different  ground  had  existed. 
The  habeas  corpus  was  sued  out  in  the 
cause  in  the  inferior  court,  by  the  defendant 
in  that  court  The  application  to  set  aside 
the  order,  and  the  procedendo,  was  made  by 
parties  who  were  bail  for  the  defendant  in  a 
cause  la  K.  B.  (and  not  in  the  suit  below), 
for  the  purpose  of  bringing  up  the  defendant 
to  be  rendered  in  the  cause  in  E.  B.  Upon 
their  motion  (though  it  was  objected  that 
they  were  not  proper  parties  to  apply). 

The  Court  set  aside  the  judge's  order,  and 
direeted  that  the  habeas  corpus  should  stand 
revived,  reserving  it,  however,  for  considera- 
tion how  the  defendant  should  be  dealt  with 
as  to  future  custody  on  his  being  brought 
up. 

Held  no  objection  to  the  makin|;  of  the 
Lut-mentioned  rule,  that,  since  the  proce- 
dendo issued,  a  writ  of  inquiry  had  been 
executed  in  the  cause  in  the  inferior  court, 
and  it  did  not  appear  that  final  judgment 
had  yet  been  signed.     Qlyn  v.  HtOchintim, 
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IV.  What  items  in  his  bill  are  taxable.  Sta^ 
talc,Xin.(2.)[l.]    ^ale,  L4. 

V.  Whether  draft  of  conveyance  deposited 
with  vendor's  attorney  can  be  produced  in 
evidence  against  purchaser's  devisees.  Evi- 
dence,  IIL  1.  (2.) 

VL  Warrant  of.    See  Warrant  rf  Attorney, 

ATTORKET-GBNBRAL. 

When  he  may  obtain  habeas  corpus  and  certi- 
oiari  as  of  course,  Habeae  Oorpue,  1. 


AUCTIONBBB. 

Clerk  of,  whether  agent  of  vendor.    Staiute, 
V.  (2). 


AWABD. 

1.  What  constitntes. 

A  dispute  arising  between  certain  parties, 
they  agreed  to  state  a  ease,  and  abide  by 
counsel's  decision  and  opinion  thereon.  The 
case  (mentioning  such  agreement)  was 
stated,  and  the  opinion  given.  Qusare,  Whe- 
ther such  opinion  was  an  award  7 

The  opinion  was  subjoined  to  the  case, 
and  began,  <'  Upon  the  facts  here  stated,  I 
am  of  opinion,"  Ae.  QnsBre  (supposing  the 
opinion  to  be  an  award),  Whether  the  case 
was  a  "matter  annexed"  to  the  award  within 
St  65  G.  8,  c.  184,  Sched.  Part  1,  title  Award, 
the  words  of  which  were  to  be  reckoned  in 
oaloulatingthe  stamp  duty? 

Qusare,  Whether  a  partner  can  bind  his 
oo-partners  by  a  parol  submission  to  arbitra- 
tion? Boyd  V.  Emmerton,  184.  fSee  Cheque,) 

2.  What  is  matter  annexed  within  st  55  u.  3, 
0. 184.    Ante,  1. 

8.  What  satisfies  submission. 

(1).  A  cause,  and  all  matters  in  difference 
therein  between  the  plaintiffs  and  defendants, 
were  referred  to  a  barrister,  who  stated  in 
his  award  that  the  plaintiffs  had  claimed 
oertain  sums  before  him  as  matters  in  differ- 
ence in  the  cause,  but  that  he,  by  his  said 
award,  dedwed  and  determined  them  not 
to  be  so;  and  he  then  awarded  as  to  other 
matters,  in  respect  of  which  he  gave  a  ver- 
dict to  the  plaintiff. 

On  motion  to  set  aside  the  award  as  not 
being  final,  it  appeared,  by  affidavit,  that, 
upon  the  above  sums  being  claimed,  on  the 
reference,  by  the  plaintiffs  (who  had  speci- 
fied them  in  their  particular  of  demand),  the 
defendants  objected  that  they  were  not  mat- 
ters in  difference,  nor  within  the  arbitrator's 
authority,  part  of  them  being  recoverable,  if 
at  all,  in  equity  and  not  at  law,  and  part 
being  claimable  against  one  only  of  the  de- 
fendants: whereupon,  the  plaintifik  aban- 
doned their  present  demand  as  to  these. 

Held,  that  the  award  was  bad,  for  not  de- 
ciding upon  all  the  matters  in  difference  re- 
ferred. Samuel  v.  Cooper,  752 
(2.)  A  cause,  after  being  set  down  for 
trial,  was  referred  by  a  Judge's  order,  with 
all  matters  in  difference  between  plaintiff 
and  defendant^  to  an  arbitrator,  the  cost  of 
the  suits  to  abide  the  event  of  the  award. 
The  order  of  reference  contained  no  power 
to  order  a  verdict  to  be  entered.  The  arbi- 
trator awarded  that  a  verdict  should  be  en- 
tered for  the  plaintiff,  for  a  sum  named,  and 
did  not  award  that  any  sum  was  due  or  to 
be  paid  to  the  plaintiff  by  the  defendant; 
and  he  farther  awarded,  that  as  to  the  mat- 
ters in  difference,  nothing  was  doe  to  either 
party.  The  order  having  been  made  a  rule 
of  court,  this  Court  refused  to  grant  an  at- 
tachment for  not  paying  the  sum  named,  and 
costs.    Donlan  v.  Brett,  344 

4.  What  dlrectdon  is  bad.    Post,  5. 

5.  Who  may  take  advantage  of  illegality. 

A  clause  in  a  deed  of  submission  to  arbi- 
tration, **  that  no  action  or  suit  at  law  or  in 
equity  shall  be  commenced  or  prosecuted 
against   the   arbitrators   concerning   their 
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award  wlien  aade,  nm  to  impeaoh  ilie  s^d 
airaidy  nnleM  some  ooUuloii  or  otiior  frwid 
bo  difloovered  or  appear  therein,"  does  not 
prorent  a  party  to  the  deed  from  moring  to 
set  the  award  adde  (for  illegftliij  upon  the 
fMM  of  it),  though  no  fraud  or  ooUnaion  ap- 
potf. 

Upon  a  zeferanoe  of  partnenhip  dii^ntee, 
a  direetion  in  the  award  that  eome  of  the 
partial  to  the  referenoe  pay  a  nm  of  money 
(whioh  is  one  of  the  matters  inoliided  in  the 
«abmissioB)  to  tlio  wbitnitor,  and  Aafe  he 
apply  the  same  to  the  payment  of  oartain 
ape^fted  demands  (also  part  of  the  matters 
■nhmiUed),  is  bad,  and  vitiates  the  award, 
although  ^e  payments  appear  by  the  tenor 
of  the  award  to  be  for  tho  beneiit  of  the  par- 
ties submitting,  and  not  of  tlie  arbitrator. 

4.  Attaabment  for  non-parfiwmanea. 

On  a  motion  f6r  an  attaohment  for  not 
performing  an  award,  the  Oonrt  will  not  dls- 
«Bss  objeetions  to  the  award  not  i^pparent  on 
the  fhee  of  it;  as,  that  the  arbitrator  was 
partial,  or  that  matters  were  brought  before 
him  (the  referenee  being  of  all  matters  in 
differenee)  whioh  are  not  disposed  of  by  the 
award.    MoMtrtkur  t.  OougML  52 

r.  Costs  of,  when  within  st  48  a.  8,  o.  46,  a.  8. 

mmtiut,  xin.  (s.)  [%.] 

BAIL  OOURT. 

Bala  by  Judge  sitting  there,  how  fiv  UnaL 
A  rule  nisi  was  obtained  for  an  attaohment 
against  defendant  for  non-pajnnent  of  money 
pursuant  to  an  award;  and  on  argument  in 
the  Bail  Oourt  the  judge  there  made  the  rule 
absolute.  The  sherifT  levied  for  the  amount 
claimed.  A  rule  was  then  obtained,  oaUing 
on  the  sheriif  to  shew  eanse,  amongrt  other 
things,  why  he  should  not  retain  the  sum 
levied  till  further  order  of  the  Oourt;  and 
iq^a  snoh  rule  being  disenssed  in  the  ftill 
Court,  it  was  admitted  that  the  objoet  in 
applying  for  the  rule  was  to  obtain  a  revi- 
sion of  the  judgment  given  in  the  Bail 
Court 

Held,  that  the  matter,  havina  been  deoided 
by  a  judge  in  that  oourt,  ought  not  now  to 
be  ruieaipd ;  and  that  the  prooeedings  sinoe 
the  attachment  did  not  entitle  the  defendant 
to  reopen  it    BeK  y.  Sheriff  t^  J>evoiu  %96 

BAILBB. 

Qross  negU^noe. 

In  assumpsit  against  a  bailee,  it  was  proved 
that  the  defendant  a  ooifee-house  keeper, 
having  custody  of  money  without  reward, 
lost  ity  and  made  the  following  statement: — 
That  he  had  unfortunately  put  it,  wiUi  a 
larger  sum  of  money  of  his  own,  into  his 
eash-box,  whioh  was  kept  in  his  tap-room ; 
that  the  tap-room  had  a  bar  in  it,  and  was 
open  on  a  Sunday,  but  the  rest  of  his  house, 
whioh  was  inhabited,  was  not  open  on  Sun- 
day; and  that  the  oash-boz,  with  his  own 
and  the  plaintiif' s  money,  had  been  stolen 
on  that  day. 

The  Judge  left  it  to  the  Jury  whether  the 
defendant  was  guilty  of  gross  negligence ; 
and  he  told  them  that  the  loss  of  the  defend- 
ants own  money  did  not  neoessarily  prove 
reasonable  oare. 


The  Jury  haifiag  found  for  ttsiUHi; 
Held, 

Firsly  that  Oe  foeslion  sf  gmi  aegliimN 
was  properly  left  to  them. 

Seeondly,  that  there  was  evidsaw  <^ 
whiA  they  might ind  it  forpkfaitif:  Do^ 

BANKBB. 

1.  What  raitea  Implied  pcomlsetep^thifii 

2.  Whose  agent  he  fa  oonsldmd  sn  jntm^ 
ment  of  eheqoe.    (Bbe^Mi 

BABON  AND  nSCB. 

1.  What  is  presumptive  evidence  of  ftnM 

wife  being  alive.    Marriage. 
1,  Indorsement  of  promissory  nets  psjfiUeto 

married  woman.    Frawuetorjf  Mei,  h 

BASTABD. 

Order  for  malntenanoe  of;  when  bad.  (Mr, 
IL,1. 

BILL  OF  BXGHAKeiL 

1.  Whether  judgment  without  ezaes&a  « 
bill  accepted  by  purchaser  of  goedi  ii  p^- 
ment     Vendor  and  Vendee,  L 

2.  When  drawer  may  recover  a^oit  ssseiiti 
on  counts  on  original  oonsidecatiaD.  Fid- 
ing,Y. 

8.  Warrant  of  attorney  given  for  biU,  ii  in- 
tooted  from  lyuiy  Uws  under  ststS  4  4f . 
^c98,s.7.    jSltoHHe,  XXIX. 

BOND. 

1.  What  is  a  forfeiture. 

A  chief  constable  appointed  for  cm  of  the  £- 
visions  of  a  riding  gave  a  bond  to  tbtdot 
of  the  peace,  with  condition  that  be  ihoiki 
well  and  faithfUly  ezeonte  his  offcs,  Axdi 
pay,  apply,  and  account  for  all  nisi  ef 
monev  coming  to  his  hands  as  chief  oooia- 
ble  of  his  division,  and  should  iaall  olbr 
respects  perfonn  and  observe  aU  ndiflriiR 
and  directiens  as  should  be  mads  or  pn^ 
to  him  in  respect  of  his  said  ofiee.  Ike  j» 
tices  of  the  ridinc  having  ordered  a  nte  a 
be  levied  on  the  mhabitanti  aooordisg  te  i 
certain  valuation,  the  constable  coUeded 
from  his  division,  and  paid  over  to  the  tree- 
surer,  an  undue  proportion  of  rstk  Th« 
justices  in  sessions  resolved  that  the  hesd 
was  forfeited,  but  that  no  proceediagi  ehetli 
be  taken  upon  it  Application  bejagne^ 
to  this  Court  on  behalf  of  some  of  the  peitw 
aggrieved,  for  awandawns  to  the  joetieei « 
clerk  of  the  peace  to  put  the  bond  iiffiir 
the  Court  reftised  a  rule  to  shew  caaee. 

Semble,  that  the  taking  of  a  boad  wA 
the  above  condition  is  not  warranted  bj  rt*t> 
65  a.  8,  c  61,  s.  19.    Inre  Lodge.        ^ 

8.  When  warranted  by  stat  66  0.  S,  e.  il,  »- 
19.    Ante,l. 

BOBOUeH. 

When  exempt  fh>m  county 


e.  3,  0.  61,  s.  1. 


XIX.  (8.) 


BBBACH. 
Of  warranty.    Bee  Warrantff, 

BTB  LAW. 
Whatgood.    OwfoshL 


SigiiMd  by  Judge,  whether  raffident  order  to 
riMrilL    Jfaeaeirtioiiy  in.  1. 

OABB. 

Specif    S^e  Sjpeeial0a9€, 

CSNT&AJi  CRnOKAL  COURT. 

When  Couil  of  King'i  Benob  will  ranoTO  In- 
distBieBl  from  U  by  oertlonudL  CWfioroH, 
1. 

certhkute. 

L  Of  attorney. 

1.  &«eoT<ry  of  ehargee  for  bnaineis  done 
before  renewaL    StahOe,  XX.  {Z.) 

2.  Proceedings  by  nnoertifonted  attoniBy, 
how  ihr  regnbur.    Auommf,  ILL  3. 

n.  From  Crown  Ofl&oe,  for  what  pupoee  ob> 

tainable.     Crown  Qjfic€, 
m.  F<»  eoets  mdor  atat  43  Blii.  o.  0,  ■•  2. 

CS&TIORARL 

1.  BemoTal  of  indiotment  from  Criminal  Court 
This  Court  will  remoye  an  indictment  by 
eertioiari  at  the  instance  of  the  defendant, 
from  the  Central  Criminal  Conrty  on  the  eug- 
geAtion  that  it  inyolves  points  of  law  arising 
out  of  proceedings  in  Chanceiy,  relatiye  to 
matters    of  account     Meao  y.    Wartnabjf. 

1  To  inferior  court,  when  it  will  be  set  aside. 
A  plunt  being  leyied  in  an  inferior  court 
not  of  record  (the  Hull  Court  of  Bequests), 
haying  cognisance  of  debts  not  exceeding 
iL,  the  defendant  sued  out  a  writy  in  the 
form  of  a  certiorari,  commanding  C.  H.  F.  to 
return  into  the  Court  of  King's  Bench  the 
jvl^int  and  all  tlUngs  concerning  the  same. 
C.  H.  F.  was  not  a  commissioner,  but  only 
ele^  of  the  Court  of  Bequests.  No  affidayit 
was  filed,  or  order  of  K.  B.,  or  of  a  judge, 
obtuned  for  issuing  the  writ  This  Court, 
on  motion,  set  it  aside. 

Per  Uttledale,  J.  A  certiorari  does  not 
go,  as  of  ooursei  to  a  court  not  of  record. 
£x  parU  pkUlip9,  686 

3.  To  eonrt  not  of  record,  whether  it  goes  as 
of  course.    Ante,  2, 

4.  To  remoye  conyiction  and  Judgment  at  as- 
nsM,  when  granted  as  of  course,    ifa^eas 

OHAMBBBS. 

Judge's,  costs  on  prooeedingn  at    Co9t»,  9, 

OHANCERT. 

COTTt  at,  when  Court  of  K.  B.  wiU  compel  at- 
tomey  to  deUyer  up  papers  pending  order 
of  Court  of  Chanoeiy.    AMora^,  L2. 

CHABITT. 

Wliat  is  a  public  charity  within  Stamp  Aet  55 
0.3,0.184.     iftoHrte,  XX.  (6.) 

CHBQUB. 

E»r«eentment  for  payment 

PLaintiff  reeeiying  a  cheque  drawn  upon  de- 
fendants, who  were  his  own  bankers,  took 
«be  cheqve  to  the  banking-house,  where  he 
^Hit  gaye  some  directions  to  a  olork  upon 
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another  sul^eefcf  tad  ilMiiy  while  the  clerk 
was  minuting  such  directions,  lud  the 
cheque  on  the  counter,  and  said,  ^  Place 
this  to  my  account,''  or  "credit"  Nothing 
more  was  said  on  either  side,  and  the  plain- 
tiir  left  the  cheque.  It  was  not  cancelled, 
or  placed  to  the  plaintiif 's  eredit,  or  debited 
to  the  drawer,  who  had  already  oyerdrawn 
his  account;  and  the  bankers,  after  making 
some  inquiries  after  tiie  drawer,  which  lea 
to  no  result^  gaye  the  plaintiff  notice,  on  Ae 
following  day,  that  the  cheque  would  not  be 
paid: 

Held,  tiiat  in  the  absence  of  any  express 
direction  or  demand  by  the  plaintiif  at  the 
time  of  presenting  the  cheque,  the  bankers 
were  entitled  to  consider  it  presented  to 
them,  not  as  the  agents  of  the  drawer  for 
the  purpose  of  present  payment,  but  as  the 
plaintiff's  agents,  to  plaice  the  cheque  to  his 
credit,  like  any  other  negotiable  security, 
and  obtain  payment  with  reasonable  dili- 
gence ;  and,  conseqnentiy,  that  no  impUed 
promise  to  pay  arose  from  the  cheque  being 
reeelved  without  obseryation,  and  no  fturther 
communication  made  to  the  plaintiff  till  the 
following  day. 

When  the  cheque  was  presented,  the  man- 
aging partner  was  absent  On  his  return 
(upon  the  same  day)  he  directed  a  clerk  to 
go  on  the  following  morning  to  the  residence 
of  the  drawer,  a  few  miles  distant,  to  ascer- 
tain whether  he  had  paid  any  money  to  tiie 
account  of  the  bank  (as  he  sometimes  did) 
at  their  oorrespondents'  in  London.  The 
clerk  went  on  tiie  following  day,  but  could 
not  find  the  drawer.  In  the  eyening  of  that 
day,  the  bankers  ga^e  notice  to  the  plaintiff 
that  the  cheque  could  not  be  paid:  Held, 
timely  notice.  Boyd  y.  JBmmenon,  184 
(See  Award,  1.) 

CLERK. 
Of  auctioneer,  whose  agent    Staiuto,  V.  (2.) 

CLBRE  OF  THB  PBACB. 

When  Court  will  compel  him  to  put  in  suit 
constable's  bond.    Bond,  1. 

COGNIZANCB. 

When  party  under  whom  cognisance  is  made 
is  competent  witness  fbr  defendant  Evi- 
dence, XIV.  8,  (3.) 

COLOURABLE  SALE. 

See  Sale. 

COMPENSATION. 

Assessment  of,  under  local  act  S^amu, 
XXXVIIL 

CONDITION. 

In  constable's  bond,  when  warranted  by  stat 
55  G.  3,  0.  51,  s.  19.    Bond,l, 

CONFIDENTIAL  COMMUNICATION. 

taraft  of  CO] 
attorney. 


Draft  of  conyeyance,  deposited  wiih  yendoi'i 
Evidence,  IL 


CONSENT  RULE. 
Effect  of  separate  consent  rules  in  itjeotment 
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Index. 


CONSmBRATIOK. 

1.  What  b  good  to  maintain  assompflit.  Am- 
9ump9it,  L  1. 

2.  Pleading,  where  it  is  denied  that  a  guar- 
antee, stating  the  oonsideration,  was  in  writ- 
ing.   PUading,  IV.  1. 

8.  For  annui^,  consequenoe  pf  not  stating  in 
deed.    StatuU,  XYUL 

4.  When  drawer  of  bill  may  reeoyer  against 
acoeptor  on  counts  on  original  consideration. 
PUading,  V. 

5.  Want  of  consideration  for  guarantee,  when 
admitted  on  pleadings.    Pleading,  VIIL  1. 

6.  Want  of,  how  pleaded  and  proyeo.  PUad- 
ing, vm.  2. 

CONSISTORY  COURT. 

Proceedings  in,  how  far  taxable  items  in  at- 
toracT's  bilL    Auomeg,  L  i. 

CONSTABLE. 
Bond  of. 

1.  When  forfeited.    Bond,  1. 

2.  When  within  stat.  65  G.  a,  o.  51,  s.  10. 
Bond,  L 

CONTRACT. 

1.  When  within  Statute  of  Fraads,  s.  4.  Sta- 
ttae,  V.  (2.) 

2.  Written,  what  is  sufficient  proof  ot  Evi- 
dence, YL  2. 

CONTRIBUTION. 

Among  wrongdoers:  what  shaU  be  so  consi- 
dered.   Amumpeit,  I.  1. 

CONVBYANCK 

See  Deed. 

CONVICTION. 

1.  At  assises,  when  remoyable  as  of  course. 
Jffahecu  Chrpu9, 1. 

2.  Of  foreigner  under  stat  8  A  4  W.  4,  o.  58, 
and  4  A;  5  W.  4,  0.  13,  (smuggling),  when 
bad.    Statute,  XXYni.(l.) 

COPIES. 

What  admissible  in  eyidence.  Evidence,  UL 
2,  (1,)  and  VIH. 

CORPORATION. 

How  (kt  compellable  to  allow  inspection  of 
muniments.    MtMdatnw,  IV. 

CORRUPT  MOTIVES. 

Eyidence  of,  when  necessary.  Criminal  In/or- 
nuUion,  1. 

COSTS. 

1.  Under  Reg.  Gen.  Hil.  4  W.  4. 
What  notice  requisite. 

Where  one  party  has  omitted  to  leaye  demur- 
rer-books with  the  Judges,  and  the  other 
has  deliyered  them  on  his  default,  and  ob- 
jects to  his  being  heard  till  he  shall  haye 
paid  th^  costs  of  such  deliyexy,  pursuant  to 
Reg.  Gen.  Hil.  4  W.  4,  s.  7,  notice  must  be 
giyen  to  such  party  before  the  objection  is 
made  in  Court  It  will  ndt  be  entertained 
on  an  ez  parte  application.  Sandall  y.  Ben- 
nett, 204.    (See  StatuU,  VUL) 

2.  Under  stot  43  G.  8,  c.  46,  s.  8,  how  far 


affected  by  Reg.  Gen.  HIL  4  W.  4  Sm^t, 
Xin.  (1.) 
8.  Execution  for,  under  Lords'  Act   Asm^, 
X. 

4.  When  quarter  sessions  may  oidsr  eosti 
under  stat  8  A  9  W.  3,  c  80.    Ordtr,  UL 

5.  When  Judge  may  certify  under  itaL  4S 
Ells,  c  8,  s.  2.    Statuie,IL 

8.  Of  action  and  reference,  when  within  itai 
48G.8,c.48,s.8.    Statute,  XUL  {1) 

7.  Of  mandamus,  when  refused  as  hob 
parish  officers.    Poor,  1. 8. 

8.  Under  stat  43  G.  8,  c.  48,  s.  8,  what  pnef 
necessary  on  motion  for  costs.  Slatvtei'KlU 
(2.)  [1.] 

9.  Power  of  Judge  at  chambexa  to  giye  eoitt. 
A  Judge  has  power  to  giye  costs  on  proceed- 

ines  at  chambers,  but  it  will  be  exsratc^ 
only  in  extreme  biases.  In  re  Bridge  ai 
WrigkU  « 

10.  Of  Special  case  under  rales  HiL  2  W.i 
Plaintiff  claimed  four  sonu;  the  dedsatie 

contained  a  special  count,  and  coosti  ten- 
rally  for  money  lent,  money  paid,  msatj 
had  and  receiyed,  interest,  and  w  uu- 
count  stated.  At  the  trial  he  recoreR4  k 
two  of  the  sums,  and  the  yerdict  was  eataei 
up  for  tham  on  the  coant  for  money  bad  ui 
receiyed,  and  for  the  defendant  on  the  otfc«r 
counts,  subject  to  a  special  case,  in  vhiek 
the  question,  was  whellier  the  plaintiff  m 
entided  to  tiie  other  two  sums,  or  either  «f 
them,  and  how  the  yerdict  was  to  be  esund 
in  respect  of  these  two  sums.  On  the  fpeciii 
case,  tne  Court  decided  that  plaintiff  ns  a- 
titled  to  neither  of  these  two  soms;  bet 
they  directed  a  yerdict  to  be  entered  for 
him  for  the  other  two  sums,  on  the  eocti 
for  money  had  and  receiyed,  a»d  «o«7 
paid: 

Held,  that  the  defendant  was  eDti^«d 
(after  the  rules  HiL  2  W.  4,  and  before  ib« 
rules  HU.  4  W.  4,)  to  the  costs  of  the  specal 
case,  haying  substantially  succeeded  on  tb« 
whole  of  it     OoebeU  y.  Archer,  ^ 

(See  Statute,  V.  (2.) 

11.  Of  allegations  of  libellous  matter  not  fi^- 
ed.    LibeL 

12.  Under  Court  of  Requeste  Act  Si*^ 
XXXV. 

13.  Liability  of  executors  to  eosta  St^- 
XXVn.  (8.) 

14.  Taxation. 

(1.)  Reyiew  of,  by  Master. 
On  the  trial  of  an  ejectment  upon  the  serenl 
demises  of  S.  and  P.,  the  plaintiff  offefedi' 
eyidence  as  to  P.'s  title.  The  defeadiftt 
was  ignorant  of  S.'s  title,  and  had  fttftiti 
eyidence  exclusiyely  to  meet  the  title  df  F- 
On  the  trial,  he  attempted  to  use  it  ai  Hh^ 
cable  to  S.'s  title ;  but  the  Judge  rqeettd  t 
as  inadmissible  for  that  purpose,  the  stt- 
diet  was  for  the  plaintiff  on  thedemifeof  ^^ 
and  for  the  defendant  on  that  of  P.  "^^ 
Master  allowed  the  defendant  his  ecft«  of  tK 
aboye  eyidence;  and  the  Court  reinsed  ta 
order  him  to  reyiew  the  taxation.  I>^  ^ 
SmUhv.  Webber,  ♦♦^ 

(2.)  What  items  in  an  attoraey'e  hO)  »ri 
taxable.  Attorney,  1,  4.  Statmtej  Xlfl.  • 
W 

COVENANT. 
1.  When  declaration  shews  brea^  ot   ^^^ 
ing,XIV, 


Lnnz. 
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i.  For  right  of  entiy  and  nlo,  with  condition, 
how  to  be  pleaded.    PU9dinff,XY, 

3.  Whether  power  to.  aell  and  ooyenant  for 
qniet  enjoyment  implj  power  of  entry. 
PUadimg,  XV. 

COUNSEL. 

Opinion  o^  whether  an  award.    Aioard,  1. 

COUNTY  COUST. 

(Middlesex.)  Cause  of  action  oognisable  by, 
how  to  be  pleaded.    StaMe,  YIL 

COUNTY  RATB. 
When  boroagb  exempt  firom.    Staiuie,  XIX. 

COUBT. 

1.  Svit  of,  resermtion  in  lease  under  power, 
when  within  power.    Pcwer,  1. 

2.  Not  of  record,  whether  certiorari  goes  to,  as 
of  eonrae.     C0rtiorari,  2. 

See  Bail  (hurt,  Central  Orimntal  Court,  County 
Oaurtf  In/erior  Court,  Prerogative  Court, 

COURT  OP  RBQUBST8  ACT. 
Oonstmetlon  ofl    Statuu,  XXXY. 

CBIHINAL  INFORMATION. 

1.  When  eridenoe  of  cormpt  moUres  neces- 

saiy. 
The  Court  will  not  grant  a  mle  nisi  for  a  cri- 
minal informntion  against  jastioes  on  the 
following  grounds  only;  vii.,  that  they  held 
a  par^  to  baU  for  peijory,  withoat  any  legal 
ioformntion  or  eridenoe ;  and  that  they,  with- 
OQt  legal  eyidenoe,  or  any  opportonity  given 
him  to  defend  himself,  bound  him  over  to 
the  seaaions,  which  had  no  jurisdiction,  to 
answer  such  charge,  not  binding  oyer  any 
prosecutor;  that  their  conduct  was  in  some 
other  respects  irregular ;  and  that  the  party 
applying  belieyes  them  to  haye  acted  in  ool- 
Ittston  with  persons  whom  he  had  intended 
prosecuting,  to  deter  him  from  such  prosecu- 
tion. More  distinct  eyidenoe  is  requisite, 
that  the  justices  acted  from  corrupt  motiyee. 
Justices  are  entitled  to  six  days'  notice  of 
motion  for  a  criminal  information  against 
them;  and  if  the  notice  name  a  day  for  the 
motion  which  is  less  than  six  days  distant, 
such  defect  is  not  aided  by  the  par^  for- 
bearing to  more  within  six  days.  Ex  parte 
FemUtnan.  127 

2.  What  notice  of  motion  justices  entitled  to. 
Ante,l. 

S.  Afidayits  neceesaiy  in  ease  of  libeL  iSlto- 
tote,  XIL  (1.) 

4.  When  rule  for  criminal  information  will  be 
enlarged.    StatuU,:SJl,  {I.) 

CROWN  OFFICB. 

Cartifieate  from. 

The  proiseeutor  of  an  indictment  for  misde- 
meanor may  obtain  the  usual  Crown  Office 
certillcale  of  his  bill  haying  been  found,  for 
the  purpose  of  taking  out  a  Judge's  warrant 
agauiat  the  defendant  without  obtaining  an 
oAea  copy  of  the  indictment  Bex  y.  Bed- 
fern,  887 

CUSTOM. 
1.  Of  city  of  London. 

Vol.  XXIX.— 26 


On  retam  to  habeas  eorpns,  it  appeared  that 
an  action  was  commenced  in  the  Lord 
Mayor's  Court  in  London,  for  the  penalties 
under  a  by-law,  which  by-law  was  founded 
on  a  custom,  that  no  artificers  or  handicrafts- 
men,  or  other  shop-keepers  or  traders  by  re- 
tail, being  free  of  the  city,  should  be  per- 
mitted to  employ,  hire,  or  set  on  work  in 
any  such  handicraft  or  manual  occupation 
within  the  city  or  liberties,  any  person  not 
being  flree  of  the  city  or  apprentice  to  a  free- 
man. The  by-law,  after  stating  that  the 
custom  had  been  infringed,  to  the  prejudice 
of  many  poor  handicraftsmen  and  others, 
being  freemen,  prohibited  under  a  penalty 
the  employment  of  any  person  contrary  to 
the  custom;  and  it  added  seyeral  proyisoes, 
exempting  certain  cases  from  the  operation 
of  the  clause.  The  proyisoes  immediately 
followed  the  enacting  part»  but  formed  dis- 
tinct sentences,  and  were  not  incorporated 
with  it  by  reference.  The  declaration  in  the 
suit  was  founded  on  the  by-law,  and  charged 
the  defendant,  a  freeman,  with  setting  one 
W.  C.  on  work  **m  the  manual  occupation 
of  a  butcher,"  within  the  libertieB  of  the 
city,  such  person  being  a  foreigner  from  the 
liberties,  contrary  to  the  by-law : 

Held,  that  the  custom,  as  set  out,  was 
good. 

Also,  that  the  by-law  was  good,  though  it 
gaye  no  exemption  from  the  penalty  in  case 
freemen  should  not  be  found  to  undertake 
the  employment  And  that  the  declaration 
was  good,  though  it  did  not  ayer  that  such 
freemen  could  haye  been  found. 

Also,  that  it  was  not  necessary,  in  the  de- 
claration, to  negatiye  the  exoeptions  con- 
tained in  the  proyisoes. 

Also,  that  the  offence  was  suiBciently  de- 
scribed in  the  declaration,  by  stating  that 
the  defendant  "set  on  work  «n  the  mammal 
occupation  of  a  butcher,  one  W.  C."  Ac  Shaw 
y.  Povnter.  812 

2.  Of  Chester,  how  affected  by  stat  11  G.  4,  A 
1  W.  4,  0.  70.    Execution,  IIL  1. 

DAMAGES. 

1.  Plea  of  tender  in  respect  of  unliquidated 
damages.    Plodding,  III.  2. 

2.  Motion  to  reduce,  on  ground  not  taken  at 
trial     Warramtg. 

DAYS. 

1.  How  to  be  computed  in  practice. 

The  six  days'  notice  of  applying  for  a  certio- 
rari to  remoye  an  order  of  justices,  must  be 
reckoned  exclusively  of  one  day,  and  indu- 
siyely  of  the  rest.  And  this  is  the  general 
rule  of  computation  in  matters  of  practice, 
independently  of  the  rule  of  Court,  HiL  2  W. 
4,  yilL    Bex  y.  Ooodenough.  403 

(See  Surveyor,) 

2.  Day  of  usurious  contract,  to  be  pleaded 
truly,  and  proyed.    Pleading,  IL  4. 

DEBT. 

1.  Of  third  party.  Pleading,  where  it  is  de- 
nied  that  the  consideration  for  guarantee 
was  in  writing.    Pleading,  IV.  1. 

2.  Appropriation  of  payment  in  discharge  of 
debt  not  recoyerable  under  statute.  StettiOet. 
VIIL 
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iRinta:. 


S.  AetioB  oil 
(1.)  Byidenee  to  ihew  a  debt  st  law,    Mvi- 

denee,XIIL 
(S.)  What  may  be  giveik  in  eTideaoe  under 
general  iBsne.    FUadtng,  IIL 

DBOLARATION. 

In  ejectment,  when  to  be  served.    JJ^fecfmenf, 
5. 

DB0LARATION8. 
When  evidence.    EvitUnee,  L 

DBBB. 

1.  Stamp  neoenacy. 
(1.)  On  mortgage.    SlaMe,  XVIL 
(2.)  On  feoffinent.    JSiattite,  XX.  (1.) 

S.  Bxecation  ot 

Where  parties  to  an  indentnza,  after  the  words 
"In  witness  whereof/'  insert  a  special 
ttotement  of  the  execation  of  the  two  parts 
of  such  deed  by  them  respeetlTelyy  Qamre, 
whether  that  is  a  reoiial  in  the  deed,  and 
•stops  a  party  proved  to  have  exeoated  fiom 
denying  the  execution  by  the  others? 
Pearte  ▼.  Mwrriee,  84 

(See  Stahoe,  XXXIX.) 

S.  Annuity,  when  set  aside  for  non-statement 
of  consideration.    Statuie,  XYIIL 

4.  Parties  to,  when  estopped  from  disputing 
/iusts  sUted  in  deed.    JSttoppelyZ. 

5.  Whether  parol  evidence  admissible  of  mis- 
statement in  deed.    BvicUmee,  V.  3. 

0.  Draft  of  oonveyanee,  whether  evidence 
uainst  purchaser's  devisees.    JEvidmee,  IL 

7.  Whether  attorney  will  be  compelled  to  give 
up  deed  on  which  he  has  a  lien.    Emeeutor, 

DBFAULT. 

Judgment  by,  suffered  by  one  of  joint  defipnd- 
ants;  its  effect  as  to  costs.    Statute,  U. 

BBMAKD. 

1.  On  insane  person.     Warrant,  XL  %,  (3.) 

2.  What  necessary  to  justify  distress  for  taxes 
unto  St  43  a.  8,  c.  99,  s.  83.     Statute, 

DBMISB. 

Of  incorporeal  hereditament  not  under  seaL 
Pleading,  IIL  10. 

DEMURRBR  BOOKS. 

Coats  0^  under  Reg.  Gen.  HiL  4  W.  4,  a,  7. 
Ooat$,l. 

DILAPIDATIONS. 

Allotment  to  vicar  in  Uen  of  tithes,  subject  to 

thegener-'^ ^- ^..-.^  ..  x. 

XXXVL 


the  general  law  as  to  dUapidbi^ons!*' 


dishonour; 

Of  cheque,  what  sulBcient  notice  of,  by  banker. 
Cke^[ue, 

DISTRESS. 

1.  What  privUeged  from. 

A.  butcher  sent  a  beast  to  the  shop  of  W.,  an- 
other butoher,  to  be  slaughtered:  after  it 
had  been  slaughtered,  and  the  oanass  bad 
remained  in  the  shop  for  some  time  (but 


how  long  did  not  appear),  W.'s  IselM  ^ 
trained  it  fior  rant  aircar:  H«U,  tlM  tk« 
earaass  was  privileged  fbomdistma  Bnm 
T.  SheviU.  lU 

2.  Under  st.  43  G.  8,  o.  99,a  SS^Yhiijn- 
vious  demand  necessary.    Statute,  XIV. 

8.  Where  promissory  note  has  been  prenouiy 
received  for  the  rent. 

To  an  avowry  for  rent,  the  plaintiif  plesd«dh 
bar,  as  to  19&,part  of  the  rent,thit  hi  nidi 
his  promissory  note  for  the  amoant  psyiUe 
to  the  defendant  at  two  months,  whiek  hi 
not  expired  at  the  time  when,  Ac.,  and  ddi- 
▼ered  it  to  the  defendant;  that  h«  rseeirai 
the  note  for  and  on  account  of  the  laid  na; 
and  that  he  at  the  time  when,  *&,li«MAi 
note  for  that  sum : 

Held,  that  the  plea  was  no  sniwer  ii  ti 
the  10^ 

A  promissory  note  given  and  reeeiTid  fa 
rent  does  not  exiingi&h  the  eUamfatmA 
rent,  which  is  a  debt  of  a  higherdegrM  ttii 
that  arising  upon  the  note.  Nor  dow  te 
receipt  of  suofa  note  of  itself  smpsod  tbi 
right  of  distraining. 

If  the  giving  of  such  note  be  pteaded  ia 
bar  to  an  avowry,  it  moat  be  sheva  that  te 
note  was  aeeepted  in  aatis&etioD;  sr  M 
by  special  agreement  or  from  other  eiiaa- 
stanoea  pleaded,  it  suspended  the  ri^  «f 
distress.    Davie  ▼.  Ofde,  C8 

4.  Overt  distress,  what    Power,  L 

6.  Warrant.  When  Court  will  great  naadi- 
mus  to  compel  justices  to  issue  distrMi  vir 
rant    MaaMamue,  L  2.    Poor,  L  6. 

DRAWBB. 
Of  oheque,  what  is  presentment  tou    (SUfic 

DUTIBS. 

Oonstruetion  of  act  ImpoaiBc.  Aaa*^  H. 
(8.) 

BJBOTHENT. 
1.  Barred  by  adverse  possession.  <SfeaMe,  IE 


J.Sfhat' 


party  estopped  fVom  settlag  sp  ad- 
verse title.    Eetoppel,  1. 

8.  Title  of  declaration. 

The  rule  of  Court,  Mich.  3  W.  4,  that  eioT 
declaration  shall  be  entitled  of  the  day  o( 
the  month  and  year  on  which  it  is  tied  led 
delivered,  does  not  apply  to  deduadosi  ia 
€(jectment 

The  Court  refiised  to  set  aside  a  dedarv 
tion  in  ejectment,  in  which  the  noCiee  lai 
dated  of  a  day  after  the  service  of  dacbn- 
tion.    Doe  dem.  Evane  ▼.  J^oe.  II 

4«  Date  of  notice.    Ante,  8. 

6.  Service  of  declaration. 

On  motion  for  judgment  agidnst  the  canl 
ejector,  if  service  of  dedaratloB  is  lo  he 
proved  by  the  tenant's  aeknewl«daal 
made  in  term,  it  must  appear  by  ana  s^ 
knowledgment  that  the  serviee  was  hdhn 
term.    3oe  dem,  Marekali  r.  Boe,         ^ 

6.  Rule,  Hil.  4  W.  4,  s,  1. 

The  role  Hil.  4  W.  4,  e.  1,  that  no  pkafiai 
subsequent  to  the  declaration  shall  be  Bd 
with  any  oiBoer  of  the  Court,  but  tha  aaat 
shall  always  be  delivered  between  the  par- 
ties, does  not  apply  to  pleadiDga  in  ^ 
ment  />o«ii«m.  TRt^Mima  v.  ITWmml  3*1 
(See  Poet,  7.) 
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r.  Wril  of  NftitatiM  aftor  lmg«I«r  Judg- 

LiMBt  oiitBfhimUM  hiring  obtained  pMPes- 
'  an  imgsimt  jadgMea^  »  Jadge 
» ofdNwl  ftkal  tk«  ludi^Mi  and 
writ  of  poamrion  ihonid  be  eel  aaidey  and 
the  e^etiff  reatBM  poenarioB  of  <ke  premieee. 
Belbra  the  oedar  wae  aiade  a  rale  of  Oaari, 
detaadani  took  out  «  writ  of  leelMnllon. 
The  wril  waa  aealed»  bot  Ml  eigaed.  it  re- 
«iled  Ibal  John  Dae  bad  leeoverad  the  pre- 
■uiea  from  Biehard  Roe,  and  obtained  a 
writ  of  ponearioB  under  an  iiregiilar  Jndg- 
mmt,  and  Udiieeled  the  sheriff  to  raitore 
peeaearien  to  W.  W^  the  leal  delbndaiil:  . 
Held,  tiMl  the  wrilof  featitatlon  wnalne-. 
«nlnr,and  that  the  JMge'a  order  waa  kre- 
galar  in  directing  the  aheriff  to  reetaie  pot- 
eeerion,  whereaa  the  older  ahoidd  Imve  been 
opes  the  paityin  poaMsrion.  J^eedMi.  Wil- 
Hmmtr.  WiiUawm, 
(0ea  Ante,  A..) 
8.  Whntanfltaiant  proof  efnetiae  to  quit 
In  ^eetoienl  againat  &  and  F.,  wheee  it  ia 
abewn  tliat  B.,  not  a  party  to  tha  ease,  eamo 
into  peeeearioB  of  the  preniaea  under  an  nn- 
Mteined  oontmet  of  aala,  and  thai  S.  and 
F.haldof  Uaa^naliae  toqai^aarfod  mpon 
8.  and  F^  ia  anOcient. 

Kottoe  to  aait»  aavrod  npen  F/a  wifb  on 
the  premiaee  held  bj  F.,  ia  anffioienl  aa  to 
F.'s  premiaee. 

S.  and  F.  pleaded  eererally,  ami  entered 
Into  aeparato  aonaent  nlee,  F.  ai  tenant  for 
ipecatled  pramiaea  ooenpied  by  hianblf,  8.  ai 
landlord  of  the  same  premisea  speeiiying 
them  to  ba  ooenpied  by  F.,  and  as  tenant  of 
other  apeeifled  premisea  ooenpied  by  himaelf. 
Sorrioe  of  notiee  to  quit  on  F.  was  proved,, 
bat  not  an  8.  After  vardiot  for  the  plaintiiE 
againat  both  defendaatSy  the  Oonrt  refesed 
to  diveet  a  nflsnnit  to  be  entered  aa  to  the 
pronuMa  aoeapied  by  B. 

Xha  jodga  who  tried  the  aaaae,  being  aaked 
to  aaaend  the  poetea  by  eonftning  the  retdiot 
to  tiw  premisea  ooenpied  by  F.,  refmsed,  say- 
ing that  he  Ihonght  the  Tordiet  properly  en- 
tared.  Tliis  Oonrt  roftiaed  to  amend  the  Ter> 
diet  to  the  sanie  eibety  by  the  jndga's  notes. 
Jio€  dam.  JUair  ▼.  Areit.  Z2» 

SLBOTION. 
Of  member  of  parliament.    See  Haheaa  Oor» 

BNIiABGfiMSNT  OF  &UL8. 

When  granted  for  tUng  supplemental  affida- 
▼its.     8tahU^  Xn.  (1.) 

BHTBIBS. 

1.  Of  reeeipt  of  rent,  wh«n  eridenoe  between 
parties  claiming  under  same  title.  JSoideneef 

2.  When  they  may  be  osed.by  witness  to  re* 
tn»h  memory.    Evidence,  UL  2,  (1.) 

X  Whether  copies  of  entries  may  be  used  to 
refresh  memory.    Svideaee,  IT  I.  2.  (1.) 

4.  Of  sheriffs'  orarings,  effect  of  aa  eridiBneeb 
.Svuieaee,  TUX 

BNTRT. 

] .  Power  oi,  with  oondition,  how  to  be  pleaded. 
PUmdiwg,  XV. 

3.  Power  of,  when  implied,    PimM^XY' 


BBTATB. 
Sataamtatbx-   Peor,¥. 

BSTOPPBL. 

1.  Between  what  parties. 

Premises  being  in  the  possesaiaiL  of  a  tanant 
nndsr  an  indentnre  of  lease,  a  party  claim- 
ing them  by  m  aUsgad  title  adverse  to  that 
of  the  lessor,  and  prior  to  the  lease,  demand- 
ed them  of  the  lessee,  and  ultimately  ob- 
tained possesrion  by.  paying  him  20^  The 
Inndloid  nAemaida  bronght  ^eetment 
againat  the  party  so  iaposseasion»  the  term 
hiring  been  liMieited: 

Held,  that  the  dafondaat  oould  not  set  up 
his  adyerse  titie  against  the  landlord.  J)o€ 
dmi^Byll^y.MMB.  17 

2.  WhsB  party  estopped  firom  disputing  exe- 
otttionofdeed.    Ihed,2. 

2.  When  party  to  deed  estopped  from  danying 
Ihote  stated  in  it 

(10  Deolamtion  in  ooToaant  stated  that, 
by  indenture,  after  reciting  that  plaintiff 
Imd  invenlad  eerlain  improTameate  to  the 
eenntraation  of  lneau,.aad  had  obtained  let- 
tera-patont  for  sueh  invention,  and  that  he 
had  agreed  with  defeadanto  to  let  tbeoi  use 
the  said  inrention  tat  a  certain  part  of.  the 
lean  granted  by  the  letters-patent^  in  eon- 
ridasatftoo  of  certain  covcnanti,  Ac,  plaintiff 
aoyananted  to  permit  defendante  to  nse  and 
have  the  beneit  of  such  inrention  aad  pa- 
tont,.and  defeadaAte,itt.conaideration  of  the 
grant»  Ac,  co¥enantad  to  .peritem  the  agree- 
ment on-  their  part^  Breach,  non-iperform- 
anee.  Pleas,'  after  setting  out  the  patent, 
.  that  the  supposed  InTcntion  therein,  and  in 
the  declaration  menttoned,  waa  notnor  is  a 
new  inyention;  and  that  plaintiff  was  not 
the  first  or  teue  inrentor  of <  the  improve- 
mento  in  the  sidd  indentave  and  letters- 
patent  menttoned: 

Held,  on  general  dsmnrfcr,  that,  if  the 
pleas  amounted  to.  a  denial  of  the  plaintiff 
baring  inrentod  the  improTcmente,  in  the 
sense  in  which  the  deed  alleged  him  to  hare 
done  so,  the  defendante  were  estopped  by 
their  recital  ia  the  deed  ftom  contradicting 
that  fact  And,  that,  if  the  pleas  did  not 
amount  to  such  denial,  but  were  intended 
marety  to  allege  that  the  plaintiff  waa  not 
the  sole  inreator,  or  tliat  the  inrention  had 
tahen  plaoe  long  before  the  patent  was 
granted,  such  pleas  were  no  answer  to  the 
aotiott. 

Thve.  may  be  an  estoppel  by  matter  of 
raeitaL    i9oateioa  r..  7>yIor.  278 

(2.)  Dedaratton  stated  the  execution  of  a 
deed  by  plaintiff  and  defendant;  the  plea 
did  not  trarerse  the  execution,  but  alleged 
new  mattar,.upon  wlkidi  tha  replication  took 
issne.  The  deed  was  put  in  at  the  trial,  and 
ito  recital  direotiy  oonlradicted  the  new  mat- 
ter alleged  in  the  plea.  Held,  nereitheless, 
that  the  datendant  was  not  precluded  from 
anhmitting  such  matter  of  defence  te  the 
jaiy,  inasmaeh  as  tha  plaintiff  had  not 
pleaded  the  Bscital  of  the  dead  by  way  of 
estoppel. 

And  the  Jadge  at  niai  prins  baring  treated 
such  deed  as  condnsive,  and  directed  a  rer- 
diot  for  the  plaintiff,  the  Coart  granted  a  new 
trial  without  aataiiag  into  tha  gnastton  who- 
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ther  the  plea  wu  or  wbs  not  bad.    B&wman 
T.  BoHrtm.  29b(n) 

4.  When  party  estopped,  by  terau  of  snbmiB- 
aton,  from  letting  aside  award.    Award,  6. 

BVnOBNCB. 

I.  DeolarationB. 

Appellants  against  an  order  of  removal  relied 
apon  the  settlement  of  a  deoeased  party  by 
apprentioeship;  and  to  let  in  parol  eyidence 
of  the  indenture,  they  called  the  widow  of 
the  deceased,  who  stated  that  her  husband, 
In  hUM  last  illness,  told  her  that  he  reoeired 
his  indentures  from  his  master  at  the  end  of 
his  apprenticeship,  and  wore  them  oat  in  his 
poeket  The  sessions  eonfirmed  the  order, 
snbjeot  to  the  opinion  of  this  Court  as  to  the 
admissibility  of  the  eyidenee. 

The  Court  held,  that,  without  forther  proof 
of  inquiry  after  the  indenture,  eridenoe  of 
this  eonversation  was  not  admissible;  and 
they  refused  to  send  the  ease  back  to  be 
re-stated.    Bex  r.  InhabUanU  of  BawUn, 

156 

IL  Oonfldential  oommunieations. 

Vendor  had  a  draft  of  eonyeyanoe  made  by  his 
own  attorney,  fh>m  which  the  deeds  were 
afterwards  prepared;  the  attorney  was  paid 
for  this  business  by  the  yendor  and  pur- 
chaser in  moieties  by  agreement,  but  the 
latter  employed  an  attorney  on  his  own  part 
to  look  over  the  draft  It  remained  after- 
wards with  the  yendor's  attorney:  Held, 
that  such  draft  was  confidentially  deposited 
with  the  latter  by  the  purchaser  as  well  as 
the  yendor,  and  could  not  be  produced  on  a 
trUd  against  the  interest  of  the  purchaser's 
deyj^ees,  though  with  the  consent  of  the 
Tender  and  his  attorney. 

In  ijectment,  it  appeared  that  the  lessor 
of  the  plaintiff,  to  entitle  himself  to  the  pro- 
perty M  heir  at  law,  must  deduce  title 
through  B.  The  title  relied  upon  by  the 
defendants  was  that  of  a  party  to  whom  E. 
had  deyised  his  remainder  in  the  property, 
which  remainder  had  been  deyised  by  J.  to 
B.    Among  other  eyidence  to  identify  the 

Sroperty  in  question  with  that  devised  by 
.,  a  book  was  offered  in  evidence,  contain- 
ing entries  of  receipts  of  rent  of  the  property 
in  question,  by  a  deceased  steward  of  B. : 
Held,  that  the  defendants  were  entitled  to 
\  produce  these  entries  in  evidence  against 
the  plaintiffs,  each  party  claiming  under  or 
through  B. 

The  defendants  claimed  by  purchase  from 
the  heir  of  a  devisee  under  E.'s  wUl.  The 
estate  purchased  was  only  a  part  of  the 
property  devised,  and  to  which  the  steward's 
entries  related:  Held,  that  the  defendants, 
although  not  entitled  to  the  possession  of 
the  book,  might  insist  upon  having  it  pro- 
duced in  evidence  as  to  uat  part  of  the  pro- 
perty which  had  come  to  their  hands. 

Assessments  of  commissioners  of  the  land- 
tax,  by  which  it  appears,  that  at  a  certoln 
time  property  was  assessed  in  the  name  of 
8.,  (the  family  surname  only,)  are  evidence 
to  shew,  in  connection  with  other  facts,  that 
at  such  time  the  property  was  occupied  by 
a  particular  individual  of  the  family.  J>o9 
dem.  Strode  v.  Seakm,  m 

m.  Written  entriea 
1.  Bvidenoe  of  themselves. 


(1.)  Bee  Ante,  IL 

(2.)  Qussre,  whether  the  appetniMS  of  t 
party's  name  in  the  land-tax  assemena, 
as  rated  in  respeet  of  certain  propertj,  ii 
evidence  that  he  was  seised  of  thatpropsty 
at  the  time? 

But  where  sneh  aseeesments  were  prodaeed 
to  prove  seisin  in  6.  8.,  and  the  flnt  <ntri«i 
were  in  the  name  of  T.  8.,  an  aneestor  vfa« 
was  dead  at  the  time  of  such  entries,  tad  iIm 
others  were  in  the  name  of  "Mr.  &f'  sod  it 
was  proved  to  be  a  oommon  prsetiee  to  ett- 
tanne  the  name  of  an  ancestor  on  thesneM- 
ment  books  as  long  as  the  propertj  eoDtisBed 
in  the  same  fiunily,  the  Court  held  thst  tfai 
entiy  of  '*  Mr.  8."  was  not  evidenee  of  a  Mi- 
Bin  in  the  individual  &  8.  DoedewuSteu. 
hwy  v.  Arkwn'ght.  lS2(i) 

2.  To  refresh  memoij. 

(1.)  A  clerk  to  a  tradesman  entered  tk« 
transactions  in  trade,  as  they  occancd,  ialo 
a  waste-book,  from  his  own  knowladce;  lad 
the  tradesman  copied  the  entries,  day  dj  daj, 
into  a  ledger,  in  the  presence  of  the  dnk, 
who  checked  them  as  they  were  eopkd: 
Held,  that  the  clerk,  in  an  action  bragbt 
by  the  tradesman  for  goods  sold  and  deli- 
vered, might  use  the  entries  in  the  ledger  to 
refresh  his  memory,  although  the  vaite- 
book  was  not  produoed,  nor  its  absease  a^ 
counted  for,  the  entries  in  the  ledger  bcitg 
in  the  nature  of  entries  made  by  the  dffk 
himsellL 

Per  Patteson,  J.,  the  mle,  that  tht  belt 
evidence  must  be  produced,  predadct  a  wit- 
ness firom  refreshing  his  memoiy  witk  • 
copy  of  an  instrument  which  might  itnlf  W 
used  for  refreshing  his  memory,  ai  aneh  tf 
it  precludes  the  aiJGnission  in  erideneeof  t^ 
copy  of  an  instrament  which  weald  be  en- 
denoe  in  itselt    Bvrton  v.  Plmmmer.     M 

(2.)  To  prove  a  settlement  by  reatiof  t 
tenement  under  st  59  G.  8,  e.  60,  tfa«  fol- 
lowing evidence  of  the  taking  wai  gini. 
A  witness  produced  a  book  oontaiDiag  thii 
entry,  unstamped,  in  his  hasdwritiBg: 
"Agreed  with  T.  8."  (the  pauper)  "to  bin 
the  house  in  P.,  now  occupied  by  W.,  at  lU 
per  annum,  to  be  paid  quarterij,  qaaiter'i 
notice  to  be  given  on  either  side ;  to  Icare  ii 
same  repair  as  he  found  it."  The  viM 
stated  that  he  let  the  house  as  agent  to  tk 
owner,  and  that  the  terms  were  rednccd  lo 
writing  to  prevent  mistake,  and  ngati  by 
the  pauper's  wife  to  bind  her  husband,  vbo 
was  not  present;  but  that  there  was  no  etkr 
signature.  The  pauper  occupied,  and  ap- 
peared to  have  paid  rent  quarterly  for  9tiat 
time,  at  the  rate  above  mentioned:  Held 
that,  the  sessions  not  having  found  that  tbt 
wife  was  authorised  by  the  pauper,  the  ab«n 
entry  was  not  an  agreement  for  a  lease^  B«r 
a  lease ;  and  that  the  witness  might  look  ii 
it  to  refresh  his  memory,  without  its  b«iBf 
produced  in  evidence. 

The  witness  stated,  that  he  hsd  no  ar- 
mory of  these  things  but  from  the  book  bat 
that  on  reading  the  entiy  he  had  no  doabt 
The  sessions  having  affirmed  the  aettfe- 
men^  without  stating  expressly  any  fartbcr 
evidence  of  the  taking :  Held,  tiiat  this  Ce^ 
could  not  infer  that  ue  sessions  had  no  tn- 
dence  of  a  parol  letting  withost  taking  tftf 
terms  fh>m  the  entry.  B«t  v.  ldUMa««  V 
St,  MarUm'e,  XeieefCer.  '^* 
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S.  Oopaef ,  wh»t  hm  may  be  made  ot 
Ante,  nL  2  (1);  Post,  YIIL 

IV.  Heamj. 

On  the  trial  of  an  information  against  a  sheriiT 
of  a  oonnty,  for  not  executing  a  conyict  sen- 
tenced to  death,  a  witness  cannot  be  asked 
whether  he  has  heard  that  it  was  the  ens- 
tom  for  the  sheriff  to  be  exempt  from  per- 
forming, or  for  another  officer  to  perform, 
the  dntj  in  that  particular  eonnty,  althongh 
it  has  Iwen  proved  that  snch  other  officer  1ms 
in  fact  (under  orders  of  the  Court)  always 
nerformed  it  within  liying  memory.  Rex  ▼. 
'5u<ra6ttf.  793 

V.  Deed,  how  far  conelusiye. 

1.  As  against  parties  to  it    Bttoppd,  8. 

2.  As  against  persons  daiming  under  it,  but 
not  parties  to  it 

On  appeal  against  an  order  of  removal, 
where  the  respondents  produce  a  deed  of 
feot&nent  for  the  purpose  of  shewing  a  set- 
tlement by  estate  in  the  appellant  parish, 
but  the  huids  are  described  in  the  deed  as 
situate  elsewhere,  the  respondents  (not  be- 
ing j)arties  to  such  deed)  may  give  parol 
•ridence  to  shew  that  the  luids  really  were 
within  the  appellant  parish.  Rex  t.  Inhab- 
itatUM  of  Wiekkam,  517 

VL  Parol  eridenoe  of  written  documents. 
L  Bridenoe  of  identity  without  production. 

In  an  action  by  A.  against  0.  for  money 
had  and  received,  the  ^aintiff  proved  that 
0.  admitted  bavins  received  a  bill  which 
was  the  property  of  A.,  and  paid  it  into  his 
own  banker's;  tiie  plaintiff  slso  proposed  to 
prove  that  0.  had  received  credit  with  his 
banker  for  a  bill  similar  in  amount,  and  that 
there  was  no  corresponding  debit  against  0. 
in  the  banker's  book,  nor  any  credit  given  to 
0.  for  any  bill  to  the  same  amount  Held, 
that  the  proposed  proof  was  not  admissible, 
A.'s  bill  not  being  produced.  Atkine  v. 
(hceu.  35 

2.  What  writing  excludes  parol  evidence  of 

&e  agreement 

Appellants  against  an  order  of  removal 
called  a  witness  to  give  parol  evidence  of  a 
hiring.  On  eross-examination,  he  stated 
that,  at  the  time  of  the  hiring,  he  and  the 
servant  went  to  the  chief  oonstftble's  clerk, 
who,  in  their  presence  and  by  their  direc- 
tion, entered  the  terms  of  the  hiring  in 
writing,  but  that  neither  party  signed  the 
entry.  He  did  not  state  whether  or  not  the 
writing  was  read  over  to  them : 

Held,  that  this  was  not  sufficient  proof  of 
the  eontract  having  been  put  into  writing 
to  exclude  parol  evidence  of  the  terms. 
Bex  V.  InhabiUtnta  of  WrangU.  514 

3.  Bvidenee  of   niJsstatement  in  a  deed. 
Ante,  V.  2. 

4.  Who  to  determine  meaning  of  obscure 
liaadwriting. 

A  question  arising  at  Nisi  Prius,  from 
the  obscurity  of  the  handwriting,  what  the 
words  of  a  written  instrument  produced  in 
evidence  really  were,  the  Lord  Chief  Justice 
decided  it,  and  refused  to  have  it  put  to  the 
Jury.    Remon  v.  ffaywarcL  0C6 

(See  Xm.  post) 

VH.  Communications  from  party  to  oanse  to 
third  party.    Awwmpmt,  L  1. 

VIII.  Former  orders  made  on  predeeessor  of 
cyffieer  sought  to  be  charged. 

'Par  the  purpoee  of  shewing  the  liability  of  a 


sheriff  of  a  oonnty  to  execute  or  gibbet 
criminals,  when  commanded,  orders  made 
upon  former  sheriA  of  the  same  county,  re- 
quiring them  to  perform  the  said  duties,  and 
examined  copies,  from  the  Bxohequer,  of 
allowances  by  Chancellors  of  the  Exchequer, 
of  their  cravings  for  the  expenses  of  so  doing, 
may  be  given  in  evidence;  and  that  without 
first  ffiring  other  proof  of  the  judgments 
passed  upon  such  criminals.  Rex  v.  Antro- 
5m.  795 

IX.  Presumptive  evidence  of  a  party  being 
alive.    Marriage. 
'  X.  Bvidenee  of  customary  reservations  in  a 
lease.    Power,  1. 

XL  Evidence  of  printing  and  publishing 
newspaper  under  stat  8^  G.  3,  c.  78.  Stam^, 
XIL  (1.) 

Xn.  Evidence  of  gross  negligence.    BaiUe. 

XIIL  Evidence  of  a  leg^  debt 

A  paper  as  foUows— "  I  hold  of  M.  T.  372.  to 
put  into  a  savings  bank  for  her,"  signed  and 
dated,  is  evidence  of  a  legal  debt  of  372.  from 
the  party  signing  to  M.  T.,  the  money  not 
leaving  been  put  into  a  savings  bank,  bat 
partly  paid  to  the  use  of  M.  T. ;  and  does  not 
shew  a  mere  trust ;  and  M.  T.  may  recover 
in  debt,  though  parol  eridence  be  given  that 
tiie  party  signing  had  received  the  money  to 
be  applied,  at  his  discretion,  to  the  use  of  M. 
T.  RemonY,  JBavward,  666.  (See  Ante,  YL 
4.) 

XIV.  Evidence,  how  applieable  to  the  record* 
1   Plaintiff's  titie.    What  is  material  vari- 
ance  between  declaration  and  evidence. 
Pleading,  11.  5. 

2.  Whether  party  must  prove  new  matter  in- 
troduced  by   him   without    verification. 

PUadin^,  VIIL  2. 
8.  In  particular  actions. 

(1.)  Debt 
[1.1  What  is  evidence  of  a  legal  debt 

Ante,  xm. 
[2.]  Time  of  usurious  contract  to  be 

proved  as  laid  in  declaration.    PUadimg, 

U.4. 

(2.)  Trespass.  What  requisite  to  support 
issue  as  to  locus  in  quo. 

Declaration  for  seising  pigs ;  plea,  that  de- 
fendant was  possessed  of  a  close  named  H. 
in  which  the  pigs  were  eating,  Ac,  and  were 
taken  damage  feasant :  replication,  that  the 
defendant  was  not  possessed  of  the  said  close 
in  the  said  plea  mentioned,  in  which  the  pigs 
were  alleged  to  be  eating,  Ac,  and  issue 
thereon.  There  were  several  adjacent  closes 
called  H.  Held,  that  the  defendant  was 
bound  to  shew  that  he  was  possessed  of  a 
close  in  which  the  pigs  were  eating,  Ac,  and 
that  it  was  not  enough  for  him  to  show  his 
possession  of  a  close  named  H.  Bwnd  v. 
DovmUm,  W 

(3.)  Replevin.  When  party  under  whom 
cognisance  is  made  is  competent  witness. 

Where  distinct  cognisances  are  made  for 
the  same  goods  under  several  parties,  not  ap- 
pearing to  be  connected  in  interest,  if  one  of 
the  cognisances  be  abandoned  at  the  trial, 
the  party  under  whom  it  was  made  is  a  com- 
petent witness  for  the  defendant  King  v. 
Bak^,  838 

XV.  What  document  a  party  is  entitied  to 
call  for.    Ante,  IL 

XVL  Doenmeiiti  InopefmtiTe  from  insuftdtBt 
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Inhul 


ekamtion  xtnd  to  HtnA  memoif. 

m. ».  (».) 
XVIL  Laad'tes  MMimMBti»  wtai  erMenee 

•fooottpuieT.    Ant0,  n. 
XYin.  Oompetenoy  oTwitiMii. 
PMtrtihdarivlicaBooflilmiMiflmMtob  Ante, 

xrr.8,(3,) 

EXCBPTIONS. 
Im»leue,  what  are.    Pinoer,  1. 

EXCBBQUBB. 

Copies  of  ftllowanoeft  by  Chaneellor  of,  wben 
admiMible  in  eyide&oe.    JBtfidenee,  YJJL 

EXECUTION. 

L  Of  doad,  when  party  eitopped  from  dieprnt- 

ing.    Deed,  S. 
n.  CiyilprooeflB. 
1.  For  costs  under  itai  S3  G.  8,  o.  5,  i.  8. 

J^ahUe,X. 
1  tTnder  stai  4  &  6  W.  4,  o.  62,  8.  81,  to 

what  extent  granted.    Statute,  XXXL 
8.  On  warrant  of  attorney. 

(1.)  When  it  may  be  taken  oni  Wt&roM, 
tl.  2. 

(1)  Whethdr   before    ezeontloii    i^siied 
Ooort  will  order  saGsfaetion  to  be  entered 
oto  jadgmeiit  rolL    Warrant,  IL  8. 
TtL  Criminil  prooeis. 
1.  Who  bonnd  to  perform. 

Where  aooiivict  is  senteneed  Co  death,  the 
proper  officer,  in  defanlt  of  express  order,  to 
do  execution.  Is  the  officer  who  has  thtt  legal 
oa«tody  of  such  oouTict. 

Supposing  that  the  Court  may  authorise 
another  officer  to  execute,  such  authority 
must  be  given  by  express  order,  diri»oting 
the  second  officer  to  execute,  and  sufficiently 
explicit  for  the  first  officer  to  be  bound  by  it 
to  surrender  the  custody  to  the  second. 

It  is  not  equivalent  to  such  an  order,  if 
the  clerk  of  assise,  by  direction  of  the  Judge 
who  hai  tried  aiid  sentenced  the  convict, 
•hews  to  the  sheriif  of  the  oounW  in  which 
the  oflTence  was  committed,  not  having  the 
oostody,  a  calendar  signed  by  the  Judge, 
With  a  minute  of  the  sentence  in  the  mar- 
gin, at  the  same  time  delivering  him  a 
oopy. 

Althongh  the  sh'eHff  acknowledge  the  re- 
ceipt of  the  calendar,  and  at  the  same  time 
rerase  to  execute. 

Especially  where  the  officer  hating  t&e 
legal  custody  has  previously  deceived  an 
Older  of  the  Judge,  directing  that  a  UiiJrd 
officer  shall  do  execution. 

The  sherifTs  of  the  county  of  the  city  of 
Chester  have  for  many  years  executed  all 
oriminals  sentenced  to  death  for  oflTences 
oommitted  in  Cheshire,  by  order  of  the  Court 
frying  the  prisoners.  Supposing  them  to 
have  been  bound,  by  custom,  to  execute  as 
above,  Quaere,  whether  this  custom  was  done 
away  with  by  stat  11  G.  4,  A  1 W.  4,  c.  70? 
[But  now  see  stat  b  A  8  W.  4,  c.  L]  liex 
V.  Antrobue,  798 

(See  Mandamut,  IV. 
3.  Evidence  of  liability  to  peiform.    JM- 

denee,  VIII. 
8.  Prisoners  were  convicted  and  sentenced  I 

at  the  assises  for  the  Oounty  of  Chester. 

Tha  Court  awarded  ozeeotiMi  to  b«  dene  I 


«m  by  tkomaishsl  of  Oe  Muibl- 
sea,  assisted  by  tibe  sheriff  of  fioRey. 
The  Court  reftised  to  hear  an  snMiia 
ttom  a  sberi^  intowhoes  easlody  Am  friit- 
aers  had  been  rsaMPved,  piayiug  Ikat  tke 
onler  to  do  ezeention  might  act  bt  sisdc 
upon  hiss.     Bm  v.  efmnide  md  M0U9. 

Ml 
(See  Pkadimgy  XYL) 

BXBdTTOB. 

1.  Whether  he  can  sue  inhabitantB  nader  itsL 
t&8G.4,c.Sl.    SiaM€.XXIV, 

2.  When  liable  to  costs.    Statute,  IXTCL  (t) 
8.  When  all  must  Join  in  an  appUeatioB  to  tke 

Court 

By  a  deed  of  settlemeni,  estateawerteos. 
veyed  to  trustees  to  the  use  of  A.  for  Its 
life,  reminder  to  such  uses  ss  ho  iboaU 
direct  by  his  will,  the  deed  givhig  the  aoal 
powers  for  appointing  new  tnutees  m  em 
of  death,  Ac  A.  devised  ^  the  real  oit»tii 
Of  which  he  had  power  to  dispose,  and  ill 
his  personalty,  to  trustees  (whom  lie  iho 
made  his  executors)  to  sell  and  ioveit  the 

Srodace,  and  pay  the  interest  (0  hii  vkloi 
uring  her  life,  and  afterwards  to  stsad  p«- 
sessed  of  the  f^nds  in  trust  for  B.  and  C^ 
share  and  share  aUke.  A.  died,  lesTinf  bit 
widow  surviving.  Two  of  the  execaton 
proved  the  win.  The  last  surviviag  trtitN 
under  the  settlement  died,  leaving  a  iod,  to 
whom,  as  his  heir  at  law,  the  legal  eitattii 
the  settled  prl^perU  descended,  bat  vbo 
never  was  appointed  a  tmstee.  Before  aad 
after  the  testafbPs  death,  an  attoraejvai 
employed  in  business  relating  to  the  lettM 
and  devised  estates,  for  which  %  torn  d 
money  was  due  to  him :  and  he  held  Ai 
title  deeds. 

After  the  tesUtoi's  deat)^  the  aoa  of  the 
trustee  under  the  settlement  and  oae  of  the 
Executors,  joined  in  an  appUeatioB  to  dn 
Court,  that  the  attorney  nright  aoeoaat  fff 
all  sums  received  by  him  in  reepeet  of  tke 
estates,  and  deliver  up  the  deeds  to  the  troi- 
tees  for  the  said  estates,  on  payaeat  tohia 
of  any  thing  that  might  appear  to  be  di* 
from  them.  The  other  executor,  sad  ill 
the  parties  beneficially  interested,  oljeelid 
to  the  application.  The  Court  ref^  ^ 
interpose,  the  rights  of  the  parties  not  helif 
clear,  and  one  executor  not  ooneaninf  n 
the  motSon.    In  re  JButUtng.  ^ 

FEME  COVERT. 
JBeurem  crnd  JVsie,  2. 

PBKGES. 
Subject  of  dilapidations.    Statute,  IXXn 

FEOFFMENT. 

Stamp  on  deed,  under  scat.  55  0.  9r «.  I^ 
Staiute,XX.{l,) 


FIKB. 


torHh. 


Adverse  possession  after  fine  by 
Statute,  UL  (L) 

FIZTITRBS. 

1.  Meaaiag  of  »  fixed  fbmitare^" 
A.  bequeathed  his  leasehold  messsH^  *itk 
tht  gnttei^  storey  eeppen,  loek^  Mi^ 


Imoac. 


3S3 


keys,  htlU,  Mid  other  llztorM  and  fixed  tar- 
nitare,  to  V.  for  life;  Mid  the  hooMhold 
gpodi^  ftarnituB,  pUte,  linen,  china,  books, 
wines,  and  liquors,  and  other  properties  in 
tiM  messoage,  not  being  eomprehended 
nnder  the  preceding  terms,  fixtwru  and  fixed 
/mmiimn,  to  V.  absolutely.  There  were  in 
the  messoage  looking-glasses,  standing  on 


ohimney  pieoes^  and  nailed  to  the  irall; 
and  a  book-case,  standing  on  (bat  not  fsuit- 
eaed  to)  brackets,  and  screwed  to  the  wall: 
Held,  that  V.  took  only  a  life  interest  in 
these.    Bireh  ▼.  Jktwton,  87 

1  Trorer  for  reeoreiy  ofl 

LcMee  of  a  house  containing  fixtures,  exe- 
e«ted  an  assignment  af  the  premises  by 
way  of  mortgage,  not  mentioning  the  fix- 
tares.  He  afterwards  assigned  the  premises, 
and  all  his  estate  and  effects,  to  tnstees. 
The  troslees  being  in  treatyfor  a  sale  of  the 
ixtores,  the  mortgagee,  whose  princtpid  and 
mtereaft  were  doe,  took  fordble  possession  of 
the  house,  and  refused,  on  demand,  to  de- 
lirer  the  fixtures  up.  The  trustees  brought 
troTcr:  ^      ^ 

Held,  that  th^  oon^d  not  reoorer  for  the 
fixfenres.    Lcm^affr.  JKeagoe,  167 

VOBFBITtJBB. 
OfleMO^whataaoaatsto.    IVcuta,  L 

TOBBiaNBR. 
Whether  within  stai  t  A  4  W.  4^  c  68,  s.  48. 
AofMfs^  XXVnL  (1.) 

FEAUBS. 

Statataot    iSltalvte,  V. 

TRBlSBfBN. 

Whether  eostom,  restraining  trade  to  freemen, 
good.     Omtkm^'L 

FtTBKirUBE. 

rUed^whatis.    JTurmrw,  1. 

aUARANTEE. 

1.  Constmetion  of.    SMhOe,  HL  (1) 

2.  Pleading  in  an  aetion  upon.  PUading,  IV. 
1,VIILL 

GBANT. 
Under  seal,  when  requisite.    Pleadtng,  UL 
16. 

H^BAS  COBPUS. 

1.  When  granted  as  of  course. 

Ob  ^e  i^i^eation  of  the  Attomey-Qeneral, 
the  Court  of  King's  Bench  will,  as  of  course, 
grant  a  habeas  e<»pus  to  bring  up  prisoners 
eonrieted  and  sentenced  to  death  at  the 
assises,  and  a  eerfioraii  to  renore  into  tills 
Conrt  the  reeord  of  the  conyiction  and 
jadgment.    Rtx  r.  Oartide,  266 

(See  BToeemtum,  UL  8.  Fteadtng,  Crimi^ 
nmL) 

2.  When  refiued. 

This  Court  win  not  grant  a  habeas  corpus  to 
enable  »  prisoner,  in  custody  upon  a  con- 
Tiction  for  misdemeanor,  to  vote  at  an  elec- 
tloB  of  a  member  of  parliament  In  re 
•Times.  486 

HANDWBITINa. 
Xwidtrnte^YhL 


HBAB8AT. 

^vfcfmee,  lY. 

HBBIOT. 

Beserration  of,  in  a  lease   under  a  power, 
whether  within  power.    Power,  1. 

HIGHWAT  BATB. 

JfandomiM,  I.  2.  (8.) 

HIBING  AND  SBBVICB. 

Sdttlameat  ^.    P(»r,  IV. 

HOBSB. 

Wamoilgr  ot     Warranfy. 

INCLOSUBB. 

Allotment   under   inolosure    act,   suljeot   6t 
^apidations.    Statute,  XXXVL 

INDBMNITT. 

1.  Aipong   wrongdooTB,   what   amounts    tOb 
Aeaumpeit,  L  1. 

2.  When  a  contract   to  indemnify  may  bo 
implied    Atetmpnt,  L  1. 

INBBNTUBB. 

Ofapprentieeship. 

1.  When  ToidaU/s.    S^^,  ZXXVIL  (2.) 

2.  When  exempt  from  stamp  duty.    iStofifls^ 
XX.  (5.) 

8.  Settlement  by  serrice  under.    Poor,  III. 

IHDICTMBNT. 

1.  When  Court  will   remore   by  certiorari. 
Certiorari,  1. 

2.  Office   copy  not  necessai^  for   obtaining 
Judge's  warrant    Ckwen  Office, 

INFBBIOB  COUBT. 
L  Matter  cognisable  by,  how  to  be  pleaded. 

Statute,  VIL 
2.  Certiorari  to.     (krtiorari, 

INPOBMALITT. 
Of  order.    See  Order,  lU. 

IN70B1CATI0N. 

1.  Criminal.    See  Criminal  fn/ormation, 

2.  Before   justices   for   smuggling.     StahOe, 
XXVIIL  (1.) 

INNUBNPO. 

CosU  of,  in  libel.    Libd, 

INOPBBATIVB  DOCU^IBNT. 

What  use  may  be  made  of  it  in  eridenee. 
Setdenee,  UL  2.  (2.) 

IN6ANB. 
Demand  on  Insane  person.     Warrant,  IL  2. 
(8.) 

I8SUB. 

See  Pleading,  IL  6. ;  and  VUL  2;  Beidenee, 
XIV.  8.  (2.)  Trial,  2. 

JUDGB. 

1.  At  Chambers,  power  of  giving  costs.    OwM, 
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2.  Bale  made  by,  in  BaU  Covr^  how  far 
IknaL    Bail  Court. 

JUBGMBNT. 

1.  Beoorered  on  aoceptanoe  giren  for  goodB, 
whether  paymeot     Vendor  and  VendUe,  1. 

2.  In  Common  Pleas  of  Lancaster,  execution 
on.    Statute,  XXXL 

3.  By  default  Costt  nnder  etat  48  Blii.  c. 
6,  B.  2.    Statute,  IL 

4.  On  wairant  of  attorney.  Warrant,  IL 
2. 

6.  When  Con^  will  order  satitfaotion  to  be 
entered  on  judgment  roll,  before  ezeeution 
iMued.     Warrant,  II.  8. 

C.  Of  preceding  quarter  flessions,  may  be  en- 
forced by  subsequent  sessionB.  Mandamue, 
IL2. 

7.  When  Court  will  order  attorney  to  delirer 
up  consent  to  abandon  judgment  Attorney, 
L8. 

JUBISDIOTION. 

1.  Of  Justices  in  bastardy.    Order,  IL  1. 

2.  Of  borough,  to  exempt  it  from  county  rate. 
Statute,  XIX.  (2.) 

3.  Bxecution  on  judgment  in  Court  of  Com- 
mon Pleas,  Lancaster.     Statute,  XXXL 

JUSTICES. 

1.  Discretion  of,  in  appointing  Tcstrymen 
after  election  by  inhabitants.    Statute,  XXI. 

2.  When  to  allow  surveyor's  accounts.    Sur- 


8.  Power  of,  as    to   rates,  under  local  act 

£^tute,  XXXVIL  (1.) 
i.  Criminal  information  against 

(1.)  What  notice  of  motion  they  are  en- 
titled to.     OrimintU  Information,  1 

(2.)  What    evidence  to  corrupt    motiyes 
requisite.      Criminal  Information,  1. 
See  further,  Bond,  Mawiamue,  L  Order, 
.  IL 
6.  Jurisdiction  of,  in  bastardy.     Order,  II. 

LACHBS. 

What  is,  in  banker.    Che^e, 

LANCASTEB. 

Common  Pleas,  execution   on  judgment  in. 
JS^tute,  XXXL 

LANDLOBD. 

1.  Title  of,  what  party  estopped  from  disput- 
ing.     Ettoppel,  1. 

2.  What  he  may  distrain.    Dietrete,  1. 

8.  And  tenant^  what  sufficient  no^ce  to  them 
to  quit    Ejectment,  8. 

LAND  TAX. 
AssesamenU,  when  evidence.    Evidence  III. 

LBABB. 

1.  Under  a  power,  when  good.    Power,  1. 

2.  By  tru9.oos,  under  turnpike  act    Statute, 
XXXIX. 

3.  What  is  an  offensive  trade  within  covenant 
of  lease.     Trade,  1. 

LBTTEBS. 

Between  what  parties  evidence.    Aeeumjmt, 
X.  1. 


LIBBL. 

How  costs  to  be  computed. 

A  count  in  libel  contained  several  iDUMndoes 
connecting  the  different  parts  of  the  lUesed 
libel  with  the  plaintiff:  The  jmy  negstind 
some  innuendoes,  and  affinaed  others :  sad 
a  general  verdict  was  taken  for  the  pluntiff. 
The  Court  refused  a  rule  for  a  new  trial, 
but  held  (he  defendMit  entitled  to  hii  costs 
as  to  so  much  of  the  declaration  as  charged 
libellous  matter  the  innuendoes  respeetiikg 
which  had  been  negatived.  Prudkomme  t. 
Fraeer,  6tf 

See  further,  Newepaper, 

LIEN. 

1.  Juriadiction  of  spiritual  oourt,  where  fiea 
in  question.     Prohibition, 

2.  On  whose  application  Court  will  order  at- 
torney to  deliver  up  deed  on  which  he  bai 
a  lien.    JEheeoutor,  8. 

LIMITATIONS. 
Statute  of.    Statute,  IIL 

LOCAL  ACT. 
Statute,  XXXIV.— XXXIX. 
LOSS. 
Of  document,  how  proved.    Evidence,  L 

LUNATIC  ASTLUM. 
Not  an  offensive  "  trade."    TVcu^,  L 

MANDAMUS. 
I.  To  justices. 

1.  To  put  in  suit  constable's  bond.  Bend,  L 

2.  To  levy  rate  by  distress. 

(1.)  A  local  act  gave  power  to  ooamia- 
sioners  to  raise  money  for  paving,  lighti^ 
and  watching  a  town,  by  rating  and  asstsi- 
ing  the  proprietors  of  houses  aecording  to 
the  value  at  which  the  houses  were  taxed  to 
the  poor.  It  also  empowered  them  to  asNB 
and  levy  a  rate  on  certain  proprietor!  far  tin 
purpose  of  certain  improvements,  aoch  ran 
to  be  levied  and  assessed  in  the  same  bhb- 
ner  as  the  other  rates.  In  default  of  paj- 
ment,  a  justice  was  authorised  to  issaa  a 
distress  warrant  The  act  also  pnmded, 
that»  in  case  any  person  thought  himself  ag- 
grieved by  any  rate  or  assessment^  be  migkt 
appeal  to  the  commissioners,  who  were  aa- 
thorised  to  give  relief;  and  further,  that  aay 
one  who  thought  himself  aggrieved  by  aaj 
thing  done  in  pursuance  of  the  act  nigkt 
appeal  to  the  quarter  sessions.  The  eoa* 
missioners  assessed  a  proprietor  to  a  ran 
levied  for  the  purpose  of  Uie  improvemeati, 
at  an  annual  value  above  that  at  which  ht 
was  assessed  to  the  poor: 

Held,  Taunton,  J.,  dissentiente,  that  o 
his  refusing  to  pay,  a  justice  might  be  re- 
quired by  mandamus  to  issue  a  distrass  war- 
rant, the  proprietor  not  having  aspeaM. 
Bex  V.  Treootkiek.  445 

(2.)  When  legality  of  warrant  not  ekat. 
Poor,  L  6, 

(8.)  Which  may  snl^ect  justices  to  an  ae- 
tion. 

[1.]  The  Court  will  not  compel  a  nagia- 
trate,  by  mandamus,  to  issue  a  distress  war 
rant  for  a  parish  highway  nXb,  nnder  itat. 
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IS  O.  8,  e.  78,  a.  46,  67,  made  npon  the  <m>- 
rapier  of  lands  within  his  district,  if  it  ap- 
paar  that,  in  the  magistrate's  belief,  and  in 
laet,  there  is  a  legal  doubt  as  to  the  occupier 
being  liable  to  eontribate  to  the  repairs  of 
the  parish  highways,  and  that  the  magis- 
trate is  likely  to  be  sned  if  the  warrant  be 
granted  and  acted  npon :  and  this,  althonsh 
the  ooonpier  has  not  appealed  against  the 
rate.    E^x  y.  Oreame,  615 

[2.]  On  motion  for  a  mandamus  to  justices 
to  grant  a  distress  warrant  for  lerying  a 
highway  rate,  it  appeared  that  the  rate  was 
eontested,  on  the  following  grounds : 

1st  The  lands  in  respeet  of  which  pay- 
ment had  been  refused,  were  part  of  a  dis- 
trict inclosed  thirty-flye  years  ago  by  act  of 
parliament,  haying  none  but  priyate  roads, 
which  were  renaired  by  the  landholders,  and 
neyer  haying  been  assessed  to  the  highway 
rate.  2d.  No  statute  dntj  had  been  called 
for  in  respect  of  these  lands,  before  making 
the  present  rate.  8d.  The  special  session  at 
which  the  order  for  making  such  rate  was 
signed,  had  been  oonyened  without  notice 
from  the  high  constable.  4th.  The  order 
was  signed  by  two  persons  not  stating  them- 
selres  to  be  justices.    6th.  The  rate  was  not 


The  occupier  against  whom  the  warrant 
was  applied  for  h^  not  appealed  to  the  ses- 
sions, but  he  threatened  Uie  justices  with  an 
action  if  they  granted  a  warrant,  and  the 
opposite  party  made  no  express  offer  to  in- 
demnify  Uiem. 

Held,  that  a  mandamus  ought  not  to  go, 
it  being  doubtftil  whether,  upon  some  objec- 
tion among  those  taken,  the  justices  might 
not  be  liable  to  an  action  if  they  granted 
the  warrant.    Bex  y.  Mirekouae,  632 

(4.)  When  doubt  of  beneficial  occupancy. 

A  landlord  permitted  his  tenant  for  years 
under  a  lease  expiring  in  April  1836,  to  giye 
up  the  lands  and  farm-house  in  October 
1833,  paying  rent  only  until  the  day  of  quit- 
ting, and  making  a  ftirther  payment  and 
giying  up  the  compensations  he  would  haye 
been  entitled  to  as  an  outgoing  tenant,  in 
order  to  indemniiy  the  landlord  for  loss  to 
which  he  was  subjected  by  the  determining 
of  the  lease.  The  landlord  did  not  take  a 
new  ipnant,  nor  occupy  the  premises,  except 
by  putting  a  man  into  the  ftrm-house  to 
take  care  of  it  The  yaluo  of  grass  and 
eloyer  on  the  lands  from  October  to  April 
wm»60L 

After  the  tenant's  departore,  the  landlord 
was  ^ated  to  the  poor  as  an  occupier  of  the 
premises.  He  refused  to  pay  the  rato,  but 
did  not  appeal;  and,  on  his  being  summoned 
b«fore  two  justices,  they,  after  hearing  the 
ease,  declined  granting  a  distress  warrant 
On  motion  for  a  mandsmns  to  them  to  grant 
floeh  warrant, 

Held,  that  this  Court  ought  not  to  inter- 
fere,  the  justices  haying  heard  and  exercised 
their  judgment  upon  the  application,  and  it 
being  doubtful  whether  the  landlord  was 
properly  rated  as  a  beneficial  occupier.  J?«s 
y.  Jforyoa.  618(n.) 

S.  To  appoint  yestoymen  elected  by  inhabit- 
ants.   AaimU,  XXL 
IL  To  Quarter  Sessions. 

1.  To  hear  appeal  against  poor  rato,  aban- 

dcMd  by  pariah  oAeen.    Poor,  L  3. 


3.  To  enforw  Judgment  of  prerlou  Mt- 

sions. 

In  the  absence  of  any  particular  restric- 
tion, a  subsequent  quarter  session  has  power 
to  enforce  by  process  the  judgment  of  a  pre- 
ceding one ;  and  this  Court  will  ^^t  a  man- 
*  session  to  ' 


damns  to  the  subsequent 
such  process,  if  there  appears  to  haye  been 
no  unnecessary  delay  in  applying  for  it 
J?ex  y.  JuKtief  of  Warmekahiv.  768 

(See  SMMt,,  XXnL) 
8.  To  enforce  conyiction.    iSirahde,  XXTTT. 
m.  To  Sheriin 
To  assess  compensation  under  locid  net 

statHf,  xxxvin. 

IV.  To  Corporation. 
To  allow  inspection  of  muniments. 

An  information  being  filed  against  the 
sheriff  of  the  county  of  Chester,  for  not  exe- 
cuting a  criminal  condemned  to  death  for 
felony  committed  in  the  county,  the  Court 
^  reftised  to  issue  a  mandamus  to  the  corpora- 
tion of  the  city  of  Chester  to  allow  an  in- 
spection, on  the  defendant's  behalf,  of  ito 
muniments,  so  far  as  they  related  to  an  al- 
leged obligation  of  that  ooiporation  or  ito 
cAoers  to  execute  such  criminals,  though  it 
was  sworn  that  the  mnnimento  were  belieyed 
to  eontain  matter  important  to  the  defence, 
and  though  the  party  applying  for  the  in- 
spection was  a  freeman,  who  had  demanded 
it  in  that  character,  stoting  at  the  same  time, 
that  his  object  was  to  obtain  information  for 
the  benefit  of  the  defendant  Ro»  t.  Aniro- 
h^  T8» 

(See  JKeaealwm,  HL  1.) 

MARKET  OVERT. 

Recoyeiy  of  stolen  property. 

Property  feloniously  taken  from  the  plaintiff 
was  sold  by  the  felon  to  the  defendant,  who 
purchased  bona  fide,  but  not  in  market  oyert 
The  plaintiff  gaye  notice  of  the  felony  to  the 
defendant,  who  afterwards  sold  the  property 
in  market  oyert;  after  which  the  pUdntiff 
prosecuted  the  felon  to  conyiction:  Held, 
that  tiie  plainUff  might  recoyer  from  the  de- 
fendant the  yalue  of  the  property  in  troyer. 
Pwr  y.  HMmpkrtjf.  496 

IfARRIAGB. 

Presumption  of  party  being  aliye. 

Respondente  haying  proyed  the  settlement  of 
a  female  pauper  by  marriage,  it  was  shewn, 
in  answer,  that  the  husband  was  preyiously 
married,  and  that  a  letter  had  been  written 
by  hU  first  wife,  bearing  date  twenty-ftye 
days  before  the  second  marriage,  from  Van 
Biemen's  Land.  The  sessions  thereupon 
quashed  the  order. 

Held,  that  upon  the  eyidence  giyen,  the 
sessions  might  presume  that  the  first  wife 
was  liyinff  at  the  time  of  the  second  mar- 
riage, and  find  against  the  settlement  Beat 
y.  JnAoHlante  of  Swrhome.  640 

MARRIBI)  WOICAN. 

Sw  Baroh  ahb  Fnm. 

MARSHAL. 

Ordered  to  do  execution  after  conyiction  in 

county  of  Chester.    BxoeutUm,  ILL  3. 

MASTER. 
1.  Taxation  of  coito  by.    OotU,  14.  (1). 
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%i  iTMeiM  beibre  Mn. 

On  an  application  to  let  aside  a  iioiinit» 
ihe  Conit  wfytr^A  a  qnestloii  of  fikdt  to  the 
Kastor,  upon  wlileh  ii  waa  to  depend  iHie- 
Itaer  the  nonsidi  shoald  be  entered  or  not 
At  tke  hearing,  a  perion  deolined  to  make 
aAdavit^  bnt  oibred  oral  teetimony,  whieh 
the  Mitfter  would  not  feeeive.  On  hii  report 
being  nade,  the  Coort  retaaed'  to  fend  it 
baek  to  hln  for  reoonsideration,  on  the 
ground  of  this  reftual,  though  the  penon 
wae  now  willing  to  make  afldavit^  and  the 
applieant  iwore  to  meriti.  ilToy  t.  Bm- 
mUU.  461 

S.  What  he  may  inquire  into. 

A  motion  wae  made  agafaitt  P.,  an  attor* 
ne^,  for  snUiMring  B.,  an  unqualified  person, 
to  praettse  hi  his  name,  eontraiy  to  stat  22 
OKI,  0.46,8.11.  The  aAdayits  stated  Ibetfl 
tending  to  shew  sneh  praotising  in  some  In- 
fsrior  oonrts;  and  it  was  fhrther  alleged, 
that  B.  had  deUfored  writs  (not  stating  that 
they  issued  tr<m  this  Conr^  to  a  sheriff's 
oiieer  to  he  exeeuted ;  that  the  write  bore 
P.'s  name,  but  Ibait  P.  had  ffeftised  to  pay 
for  their  ezeoutton,  alleging  that  the  busi- 
neos  was  B.'ft.  ^e  Oourt  h*Ting  refbrred 
liie  matters  of  the  rule  to  the  Kaster: 

Held,  thai  the  Master  might,  on  smh  fe-* 
fcrenoe,  reeeiTo  affldarits  tending  to  estab- 
lish a  ease  of  praetlee  eontrary  to  the  statute 
in  a  eaase  oemmeneed  in  this  Court,  al- 
though no  such  eharge  has  been  speoifloally 
made  in  the  aAdarili  en  whieh  the  nle  was 
granted. 

The  Master,  in  his  report^  mado  a  qieoial 
statement  of  f^ots  as  proTod  before  him,  and 
forbore  to  draw  any  oonohuion:  Held,  that 
the  Oourt  might  disw  its  own  inference  ftom 
the  report  and  tiie  afldarits  filed  in  support 
of  the  rule ;  and,  if  satisfied,  upon  the  whole, 
that  P.  had  aUowed  B.  to  use  his  naasefor 
his  (B.'S)  profit^  although  the  Master  had 
not  ezpresdy  stated  either  that  fhet,  or  the 
aetaal  receipt  of  sueh  profit  br  B<,  was  bound 
to  enforce  the  slatnte  agaast  P.  Ai  ra 
Pafmer.  066 

MATTBRS  IN  DIFFB|tBNOB. 
What  are,  in  submission  to  ariiitration.  Award, 
»,  (I.) 

MBMORAKDA. 

Abinger,  Baron,  416. 

Alexander,  B.,  K.  C,  416. 

Baibenan.,  K.C.,418. 

Bui^e,  W.,  K.  C,  416. 

Brabham  and  Vaux,  Lord,  L.  C,  417. 

Campbell,  Sir  J.,  A.  O.,  416. 

Coleridge,  J.  T.,  J.,  416. 

Creaswell,  C,  K.  C,  1. 

Brle,W.,K.O.,  1. 

Bonett,W.W«,  S.Q.,418. 

*-, ' — ,  K,  0^  418, 

Hill,  M.  D.,  K.  C,  1. 

Jaoob,  B.,  K.  0.,  416. 

Kelly,  F.,  E.  C,  418. 

Kindersley,  R.  T.,  K.  C.  418. 

Leaoh,  Sir  J.,  M.  B.,  11. 

Lrndhurst,  Iiord,  L.  a,  417. 

Mnier,  J.,  K.  C,  418. 

Pepys,  Sir  0.  C,  S.  0.  and  M.  B.,  1. 

putt,  T.  J.,  K.  C,  418. 

PoUook,  P.,  A.  a.t  416. 


Preston,  B.,  K.  C,  1« 
BoUb,B.M.,B,e.,i.4l6; 
Scarlett,  Sir  J.,  L.  0.  B.,  417. 

■,  Baron  Abinger,  418. 


Shepherd,  H.  J.,  K.  C,  418. 
Skhrrow,  W.,  K.  C,  416. 
Spencer,  0.,  K.  C,  416. 
Sinrfcie,  T.,  1^  C,  418. 
TMmton,  Sir  W.  B.,  416. 
Temple,  C,  K.  0^  416; 
lliesfger.  P.,  K.  0.,  1. 
Wakdld^D.,  K.C.,416. 
Wlgram,  j.,  K.  C.  418. 

MHMOBIAL. 

Of  annuity  dsed,  statement  of  eonsidsntkaii. 
jStaum^  XVHL 

MIPDLBSBX  COUirrT  COUBT. 
iSm  Counr  Covsr*. 

MILL. 
Eeoerration  of  sou 0^  in  nleaae  undtr  apomr, 
when  wilfab  tha  powuK.    Potoer,  L 

MINB. 

1.  What  it. 

Whether  any  excaration  in  the  earth  be  ftniM 
or  not,  depends  upon  the  mode  in  vUeh  it 
is  worked  and  not  on  the  substanee  obtaa«i 
from  it  But  tiie  sessions  are  to  vpfij  thu 
principle,  and  to  find  as  a  &et  whether  il  W 
a  mine  or  not 

Therefore,  where  an  occupier  of  a  qpurj 
of  f^estone  was  rated  for  it,  and  for  the  kti 
adijaoent  used  for  depoeiting  the  nWA. 
from  the  quarry,  and  the  sessions  eoniiiMd 
tbe  rate,  snl]gect  to  a  case.  In  whieh  it  m 
found  that  he  occupied  sneh  "quairyrui 
the  method  of  working  it  was  psrdnhHj 
described,  and  the  question  left  to  thi«  Cwt 
trns,  whetiier  the  land  and  ezesratioo  v«n 
legaUy  exempt  from  poor-rate,  thu  Ctwrt 
sent  £aek  the  ease,  on  toe  groand  thst  it  ni 
fbr  the  sessions  to  find  whether  it  vaa  s  bim 
or  not     Rex  r,  Ihtnt/ord,  ^ 

%,  Whei«  to  be  rated.    Rate,  1. 
3.  Beserration  of.  In  lease  under  povrr, 

when  within  power.    Power,  L 

MI8BBMBAN0R. 

How  prosecutor  of  indictment  au^  Mi 
Judge's  wasrant,    Oromm  Offim. 

MI8STATBMBKT. 

In  deed,  when  parol  eridenoo  of  H 
EvkUitc^,  V.  2. 

MORTttAOB. 
Stamp  on.    SUMimte,  XVH. 

MUNIMBNTS. 
Of  Corporation.    OorporaiioH^ 

HBGLIOBKCB. 


NBW8PAPBB. 

1.  Bridenoe  of  printing  and  puhllshiag.  At- 
late,  XIL  (1.) 

2.  Who  may  sue  publisher,  under  stat  S3  6. 
3,o.78,ss.7Al<L    AiiM^Xa(t) 


Ibdbl. 
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HBW  TRIAL. 

IViaL 
mTIGB. 

1  UfpiU    Mftetmmi,  8. 

t.  Of  diakonour  of  oheqna^  irhat  iMMMMible. 

4.  Of  obJMtioB  to  hearing  domaneT,  mder 
nl6  HiL  <  W.  4,  ••  7,  wImii  t»  b«  flrM. 

S»  To  jwttMi,  «B  BoUoii  for  ttuBlMl  bifofm»* 
liaa.    (kmimallt/ormaHMhl* 

OVrSNBIVB  TiUOK 

OPINION. 

Of  eDOBiely  whetlior  ■&  mward.    ^woitf,  1. 

ORDB&. 

L  Of  Jndge. 
1.  For  procedendo,  when  Court  ulII  set  aside. 

1  To  restore  poaieedon  after  judgment  in 
cjeeinenL    JgieeinunL  7. 
H  Of  jutioee. 
LlobMUwfjr. 

The  reputed  faUier  of  a  baatard,  heibre  tbe 
Inrth,  penoaded  the  mother,  who  wae  settled 
is  the  parjih  of  H.,  to  leave  H.  and  to  be  de- 
Hrered  in  C,  an  axtra-parochial  plaoe ;  and 
Um  leedonf  /on  I4>peal  against  the  after- 
neotioDad  order)  found  that  he  did  so  fmud- 
vknAj,  to  preToni  an  order  of  filiation  trcm 
being  made  upon  him^  and  to  throw  the 
birthen  upon  H. ;  and  that^  but  for  such 
fnady  the  child  would  hare  been  bom  in  H. 
The  ehUd  was  bom  in  0.  Tbe  order  of  fllia- 
iioD  OD  the  father  (at  the  time  of  making 
whieh  the  mother  was  receiving  reHef  for 
berulf  and  children  fh>m  H.)  a^adging 
thst  the  chad  waa  bom  in  H..  and  ordered 
hiflu  topaj  a  weekly  sum  to  H.  for  so  long 
Si  the  child  should  be  chargeable  to  H.: 
Held,  that  the  order  was  bad,  inasmuch  as 
it  lUted  the  birth  to  have  been  in  H.,  con- 
tntj  to  the  fkoi. 

And  per  Lord  Benman.  C.  J.,  Pattofton 
lod  Williams.  Js.,  the  Instioei  had  no  Jnris- 
dictien  to  make  any  order  for  the  relief  of  H. 
U«t  T.  WiUom.  280 

1  Beasons  for,  how  tu  to  be  inquired  iiUo 
by  Court    Statute,  XXXVIL  (L) 
ntOfSessiona. 
Informalitj. 

An  order  of  tvmoTal,  regolar  on  the  faoe 
of  it,  was,  on  appeal,  quashed  by  order  of  ses- 
sions "for  informality."  No  oase  having 
been  stated,  and  the  two  orders  being  brought 
ap  by  certionvip  this  Court  afllrmed  the  or^ 
der  of  sessions. 

The  Court  of  Quarter  Sessions,  in  the  same 
order,  awarded  cost  to  the  appoDaat :  Held, 
that  th^  had  power  to  do  so  under  stat  8 
4  9  W.  3,  c.  30,  s.  8,  though  the  order  ap- 
peared to  be  quashed  for  informality  only. 
B*x  T.  Inhabitmntt  </  Ootiingham.  tbO 

nr.  Of  lemovaL     Poor,  VIL 
V.  Former  orders    en  predecessor  of  ofloer 
~      ht  to  be  charged,  their  elfeot.  Svideneo, 


sought 


OTBBBffiIRS* 

1.  What  they  may  charge  in  their  accounts. 

Orerseers  of  the  poor  may  not  charge  the  pa- 
rishioners, in  their  acoounti,  with  tne  fbllow- 
ing  payments : — 

Por  making  poor  fates; 

For  making  divisions  of  the  same; 

For  making  copy  of  the  same  for  the  ooU 
lectors; 

Payments  to  an  accountant  fbr  examining, 
making  up,  and  entering  the  accounts  of 
the  year,  and  list  of  defkultera  on  the  rates ; 

Poundage  paid  for  collecting  the  rates  :— 

Althougn  such  charges  have  been  author* 
ited  by  resolution  of  vestiy. 
A  parishioner  appealed  against  overseers'  ae- 
oounto  for  the  year  containing  the  above 
items.  Three  rates  (referred  to  by  the  items) 
had  been  made  dunng  the  year.  The  i^ 
pellant  was  assessed  to  the  second  only,  but 
Le  was  assessed  to  the  rates  of  the  following 
year,  and  until  the  time  of  the  appeal.  Some 
of  the  above  Items  related  to  periods  not 
within  the  time  for  which  the  appellant  was 
rated.  It  did  not  appear  which  of  the  rates 
was  applied  to  anv  of  the  disbursements  ob- 
jected to :  Held,  that  the  appeal  lay,  Bex 
V.  Owyer*  210 

2.  Who  may  appeal  against  their  accounts. 
Aaie,!. 

OVBRT  DI8I&B8S* 

What  If.    Power,  1. 

PARDON. 

it  may  I 
Pleading,  XVL 

PAltLlAMBNT. 

Whether  prisoner  may  have  habeas  eetpus  to 
vote  at  eleotton  of  member.    Habeas  Oospos, 

2. 

PARTNBR. 

Whether  he  can  bind  copartner  by  paiol  sub- 
mission to  arbitration.    Award,  1. 

PATMSNT. 

1*  How  ttr  lisdmnent  without  eateostien  le  pay- 
ment.    FeMfor  amd  Voadee,  1. 

2.  Wha4  ameunte  to  an  imntted  pmiiM  by 
banker  to  pa(y  cheque.    iAeqme* 

&  Appro|>riattett  o^  to  debt  not  legally  re- 
eofVerdbU.    AaMo^VIIL 

PAYMBNT  INTO  COURT. 

StahAe,  Xm,  (l)/and  XXVIL  <1.) 

PENALTY. 

When  custom  Imposing  penalties  Is  good. 
(htetom,  1. 

PHYSICIAN. 

Slander  on  a  physician  in  that  character,  what 
is.    Skmder, 

PLHABINO. 

L  Party  to  action. 

Who  maj  bring  action  under  sk  88  Q.  8,  e. 

78,  Bs.  7  it  10.    iSkal»le,Xn.(2.) 
n.  Declaration. 

L  In  i|Jectment»  how  entitled.    tHeeHmeai, 
8* 
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Imdbz. 


2.  In  Mtion  for  irordB.    Slander, 

8.  What  mast  be  set  ont  in  deolAntion  for 

penalties  nnder  a  by-law.  OutUrni,  1. 
4.  Usnrioas  oontraot 
In  an  action  of  debt  to  reoorer  penalties  for 
osury,  the  day  of  the  nsnrioos  contract  most 
be  stated  in  the  declaration,  and  proyed  as 
laid;  and  the  plaintiff  must  be  nonsuited  if 
he  fail  to  give  eridence  of  the  day,  althoash 
he  prove  ttiat  the  oontraot  was  made  within 
such  a  time,  and  upon  such  terms  that  it 
must  hare  been  nsorions.     Fox  t.  Keeling. 

6.  What  arerments  material 

Plaintiff  declared  that  he  was  possessed  of  a 
mill,  and  by  reason  thereof  was  entitled  to 
the  use  of  a  certain  stream  for  the  mill,  and 
that  the  water  ought  to  run  and  flow  to  the 
mill ;  and  that  defendant  "  wrongftilly  and 
injuriously"  direrted  the  same :  Held  that, 
on  a  plea  of  not  guilty,  the  only  matter  in 
issue  was  the  fact  of  the  direrdon,  and  that 
the  right  to  the  use  of  the  stream,  as  claimed, 
was  admitted. 

The  defendant  also  pleaded,  that  the 
plaintiff  was  not  entitled  to  the  watercourse 
by  reason  of  the  possession  of  the  mill;  and 
also  that  the  water  ought  not  to  run  and  flow 
to  the  mill.  The  Juiy  fbeing  directed  by 
the  Judge  to  find  specially)  found  that  the 
defendant  had  direrted  the  stream,  and  pre- 
Tented  it  from  supplying  water  necessaiy  for 
the  proper  enjoyment  of  the  plaintiff^s  pre- 
mises <M  they  exieted  he/ore  the  mill  toot 
erected;  but  found  no  right  in  respect  of  the 
mill :  Held  that,  on  this  finding,  &e  yariance 
in  the  declaration  was  material;  and  that 
the  Court  could  not  giro  judgment  for  the 
plaintiff  under  st  3  A  4  W.  4,  c  42,  s.  24. 

The  Court  directed  that  judgment  should 
be  entered  for  the  defendant  on  the  last 
two  issues,  and  for  the  plaintiff  on  the  first, 
without  damages.  Frankum  r.  Earl  of  Fal- 
mouth. 462 
6.  In  covenant,  when  breach  well  charged. 
Poet,  XIV. 

IIL  Plea. 

1.  Commencement  of,  under  Rule  Hil.  4  W. 

The  rule  of  HU.  4  W.  4,  that  a  plea 
pleaded  in  bar  of  the  whole  action  generally, 
need  not  commence  with  actionem  non,  nor 
pray  judgment,  applies  to  a  plea  answering 
the  whole  of  one  count,  though  there  are 
other  counts  which  it  does  not  answer.  Bird 
V.  Higgineon,  690 

(See  Poet,  IIL  10.) 

2.  Tender. 

Tender  cannot  be  pleaded  to  a  count  for 
unliquidated  damages  in  respect  of  breach 
of  agreement  to  keep  in  repair.  Dearie  v. 
Barrett.  82 

(See  Statute,  XXVIL  (1).) 
8.  General  issue  in  debt,  evidence  under. 

Plaintiff  declared  in  debt  for  goods  sold, 
to  be  paid  for  on  request  Defendant 
pleaded,  that  he  never  was  indebted  as  in 
the  declaration  was  alleged  :  Held,  that 
(since  the  new  rules  of  pleading),  he  could 
not,  nnder  this  plea,  give  evidence  that  the 
goods  were  sold  on  a  credit  not  yet  expired. 
Edmnnde  v.  Barrie.  414 

4.  Plea  of  payment  into  court,  how  affected 

by  rule  HiL  4  W.  4.     Statute,  XIH.  (1.) 


6.  Not  guilty  in  trespatt,  what  it  pato  in 
issue.    Ante,  JL  5. 

6.  Issue  on  plea  of  possession  of  loens  in  qio 
in  trespass,  how  supported.  Evidenee, 
XIV.  3.  (2.) 

7.  Whether  promissory  note  given  maybe 
pleaded  in  bar  to  avowiy.    Distreea,  S.  ^ 

8.  Cause  of  action  cogniiable  by  inferia 
oourt,  how  to  be  pleaded.    Statiae,  VIL 

9.  Right  of  entiy  under  a  power.  Pea, 
XV. 

10.  Want  of  grant  under  seal^  how  it  may  bt 
pleaded. 

Declaration  alleged  that  plaintiff  agreed  to 
grant  and  let,  and  defendant  to  take,  a  mei- 
suage,  with  exclusive  license  to  shoot  ud 
sport  over  a  manor,  and  to  fish  in  the  waten 
thereof  during  tiie  term,  to  hold  the  mci- 
snage,  right,  liberties,  and  premises,  for  the 
term,  at  a  rent ;  that  plaintiff  let  ike  mes- 
suage, right,  liberties,  and  premises  to  de- 
fendant, who  entered  into  and  upon  the 
same,  and  became  and  was  possessed  theno{ 
for  Uie  torm :  Breach,  non-payment  of  leat 
Plea,  that  the  messuage  was  small,  sad 
taken  by  the  defendant  solely  for  the  eigoj- 
ment  of  the  right  over  the  manor,  which  vii 
extensive ;  and  that  the  agreement  was  net 
sealed  by  either  party,  verification.  Oi 
special  demurrer,  for  that  the  ple&amoimted 
to  the  general  issue : 

Hel^  that  the  defendant  was  entities 
to  judgment;  and  that,  the  demise  beiaf 
partly  of  an  incoiporeal  hereditament,  tsA 
not  under  seal,  no  rent  could  be  recovered 
on  such  demise ;  and  that  the  deelaraties 
could  not  be  treated  as  a  dum  of  eompeB»> 

.  tion  for  use  actually  had  of  the  subject  ef 

demise,  since  it  alleged  only  hia  entiy  lad 

possession,  and  not  an  occupation.    Bird  r. 

Higgineon.  W 

^e  AnU,  IIL  1.] 

IV.  Replication. 

1.  How  far  it  must  set  out  particulars. 
Where  defendant  in'assumpsit  pleads  thai 

the  contract  declared  upon  was  a  guartotee 
for  the  debt  of  another,  and  that  no  meae- 
randum  thereof  stating  the  consideratiaB 
was  or  is  in  writing,  signed  by  defendant  or 
any  person  authorised  by  him ;  plaindff  nsj 
reply,  that  a  memorandum  of  ngreemest 
in  writing,  stating  the  oonsideratian,  wat 
signed  by  defendant,  without  settiog  est 
such  memorandum  in  Uie  replication.  Weke- 
man  v.  Sutton.  T8 

2.  How  form  of  conclusion  affects  ftveL 
Post,  VIIL  2. 

V.  When  drawer  of  bill  may  recover  agaimt 
acceptor  on  counte  on  original  oons^eisr 
tion. 

If  drawer  sues  acceptor  upon  the  biII,sBd 
fails  in  consequence  of  having  altered  die 
bill  in  a  material  part,  he  may  still  reeonr 
upon  counte  on  the  original  oonaidentieB. 
Atkineon  v.  ffawdon.  Oi 

VI.  What  is  good  consideration.  A$9ua^9it,t 
1. 

VII.  How  consideration  may  be  set  oat « 
pleadings.    Ante,  IV. 

Vul.  Want  of  consideration. 
1.  When  admitted  on  pleadings. 

Declaration  stated,  that  A.  undertook  to 
pay  B.  a  sum  due  to  him  from  C,  if  B. 
would  give  up  a  lien  whioh  he  had  npoa  C.*t 
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goodf ;  that  B.  gtrt  up  the  lien,  but  A.  did 
Dot  pay.  Plea>  that  the  sni^oMd  promise 
wae  a  speeial  promiw  to  answer  for  the 
debt  of  another  person;  that  no  agree- 
ment relating  thereto,  nor  any  memorandum 
or  note  thereof,  stating  the  eonsideration, 
wae  in  writing  and  signed  by  defendant  or 
any  person  aathoriied  by  lum,  portuant  to 
the  statote ;  and  that  the  said  mpposed  pro- 
mise was  contained  in  a  memorandum  in 
writing  signed  by  defendant,  which  was  as 
follows : — **  I  agree  to  see  yon  paid  within 
three  months  the  amount  of  bOL  due  to  you 
on  aeeount  of  C."  Plaintiif  demurred  spe- 
eiaUj,  on  the  grounds  that  the  declaration 
stated  a  sufficient  consideration  for  the  pro- 
mise, but  the  memorandum  in  the  plea 
slated  none ;  and  that  the  plea,  instead  of 
denying  the  promise  in  the  declaration, 
stated  foots  to  raise  a  conclusion  as  to  its 
not  bATing  been  made ;  and  that  it  did  not 
oonfees  and  aroid,  nor  traverse ;  and  that  it 
was  not  necessary  that  the  promise  in  the 
declaration,  should  be  written,  Ac. 

Held,  that  the  written  agreement  did  not 
satlefy  the  statute  of  frauds;  that  the  plain- 
tiff,  by  his  demurrer,  admitted  that  agree- 
ment to  be  the  contract  between  him  and 
the  defendant;  and  that  he  having  so  ad- 
mitted, and  the  case  being  one  in  which,  by 
statote,  the  whole  contract  ought  to  be  set 
out  in  writing,  the  plaintiif  could  not  assume 
that  there  were  other  terms,  not  embodied 
in  the  memorandum,  which  might  hare  been 
proved  at  nisi  prius.  Olane^j.  Pi^goU,  473 
2.  Upon  which  party  proof  lies. 

To  an  action  by  drawer  of  a  bill  of  ex- 
diaage  against  acceptor,  defendant  pleaded 
that  there  was  no  consideration  for  the  ac- 
eeptaaoe,  concluding  with  a  verification; 
and  plaintiff  replied  that  there  was  a  con- 
sideration, to  wit,  the  sale  and  deliveiy  of 
goods,  ooneluding  to  the  country:  Held, 
that  the  plaintiff  was  not  bound  to  prove  the 
consideration  alleged,  and  that  it  lay  on  the 
defendant  to  shew  want  of  consideration. 
But  thal^  if  the  replication  had  concluded 
with  a  verification,  the  oonsideration  alleged 
would  have  been  part  of  the  issue,  and  the 
plaintiff  must  have  proved  it^  Low  v.  Bur- 
row,  483 

IX.  What  form  of  pleading  makes  matter  part 
of  the  issue.    Ante,  VIIL  2. 

X.  Bstoppel,  when  it  may  be  pleaded.    E9- 
toppel^  8. 

XI.  Debt,  when  pl^tiff  may  declare  in.  Evi- 
denee,  Xni. 

XIL  When  stolen  property  may  be  recovered 
in  trover.    Market  OttrU  495 

Xm.  What  fixtores   may  be  recovered   in 
trover.     Fixture;  2. 

XIV.  What  shews  breach  of  oovenant 

An  indenture  recited  that  F.  and  0.  were 
entitled  to  a  fourth  part  of  a  eollieiy  for  a 
term  of  years;  that  G.  was  also  entitled,  by 
agreement  with  A.,  to  a  lease  of  land  essen- 
tial for  working  the  colliery,  and  held  the 
agreement  in  trust  for  himself  and  F.  jointly ; 
that  P.  had  a  power  of  sale  upon  a  moiety 
of  the  colliery,  for  the  same  term,  to  secure 
an  annuity,  which  power  he  was  about  to  ex- 
ercise; that  F.  and  G.  agreed  to  purchase 
the  moiety,  which  was  to  be  discharged  from 
the  annuity,  and  to  grant  a  fresh  annuity  to 
P.,  payable  oat  of  the  profits  aeoming  from 


the  working  the  «oa],  by  virtue  of  the  term 
in  the  three  parts  of  the  eollieiy,  and  the 
agreement  By  the  same  indenture,  after 
such  recital,  the  moiety  was  assigned,  and 
the  annuity  granted;  and  F.  and  G.  cove- 
nanted to  pay  it,  as  above,  frt>m  the  profits 
accruing,  after  payment  of  all  rates,  taxes, 
Ac,  and  of  the  rents  reserved  on  the  term, 
or  by  the  agreement :  a  right  of  entry,  on 
the  premises  charged  with  the  annuity  was 
given  to  P.  on  the  annuity  being  in  arrear; 
and  F.  and  G.  covenanted  to  do  nothing 
whereby  the  annuity  might  cease,  deter- 
mine, be  impeached,  or  become  void  and  of 
no  effect,  or  whereby  the  lease,  by  which  the 
coUieiy  was  originally  demised,  or  the  agree- 
ment should  be  forfeited,  or  the  terms  thereby 
created  cease. 

P.  sued  in  covenant  on  the  indenture,  as- 
signing for  breaches;  (1),  that  F.  and  G. 
too^  a  lease  of  the  land  to  which  G.  was  en- 
titled under  the  agreement,  in  their  own 
names,  and  not  in  trust  for  P.,  but  for  other 
persons,  and  forfeited  and  surrendered  the 
agreement,  whereby  the  annuity  was  im- 
peached, and  the  plaintiff's  right  over  the 
land,  and  in  the  profits  which  would  have 
accrued,  ceased ;  (2),  that,  under  the  land 
subject  to  the  agreement,  there  were  veins 
of  coal,  the  property  of  A.,  and  that  F.  and 
G.  took  the  land  at  a  higher  rent,  and  other- 
wise on  worse  terms  than  ^,  was  entitled  to 
by  the  agreement,  in  order  to  obtain  the 
last-mentioned  coal  on  better  terms  than 
they  otherwise  could  have  done,  whereby, 
Ac,  (as  before;)  fS),  that  F.  and  G.  after- 
wards assigned  tne  land,  amongst  other 
things,  to  H.,  whereby,  Ac,  (as  before  :) 

Held,  on  general  demurrer  to  the  declara- 
tion— 

That  the  want  of  an  averment  that  pro- 
fits had,  or  would  have,  actually  accrued 
from  working  the  coUieiy,  was  no  objection 
to  the  declantion: 

But  that  the  declaration  shewed  no  breach 
of  covenant;  for  that,  (1),  the  variation  be- 
tween the  lease  and  the  agreement  did  not 
invalidate  the  security;  that,  (2),  ^e  secu- 
rity was  not  shewn  to  be  affected,  since  the 
profits  of  the  eollieiy  on  which  the  annirity 
was  secured,  were  those  remaining  after 
payment  of  such  rent  only  as  was  reserved 
by  the  agreement :  and  that,  (3),  it  did  not 
appear  that  the  eollieiy  and  Uie  land  were 
not  assigned  together  to  H,  so  that  the  land 
might  still  be  used  for  working  the  colliery, 
and  the  assignment  of  the  whole  would  not 
impeach  P.'s  annuity,  since  H.  could  hold 
subject  only  to  his  annuity  and  right  of 
entry,  and  G.  and  F.  remained  personally 
liable  to  the  covenant,  whether  H.  was  so 
or  not    Pittr,  WiUiamt,  419 

XV.  How  right  of  entry  under  a  power  should 
bepleade£ 

In  trespass  quare  dausum  fregit,  the  de- 
fendants pleaded  that  the  plaintiff,  being 
seised  in  fee,  surrendered  the  premises, 
which  were  copyhold,  to  the  use  of  A.,  upon 
the  trusts  declared  by  a  certain  deed,  for 
securing  the  repayment  of  principal  and  in- 
terest to  W. :  and  that  by  the  deed,  to  which 
the  plaintiff  was  party.  It  was  covenanted 
that  A.  should  stand  seised  in  trust  to  re- 
surrender  to  the  use  of  the  plaintiff  on  pay- 
ment of  the  prittoipal  and  interest;  but  in 
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mnj  tiBte  tli«reaAer>  tdkM  <W.  wktmUl  ddnk 
proper,  atXk  the  prMBlsfi  and  anmnder 
them  to  the  nee  of  the  pnrobewr ::  asd  the 
pleeftrened  thet  it  wei  Avtfaer  oofeneated 
that  the  pnmJMi  ihoeld  »t  eU  timM  Btanin 
Mid  be  tathe-naeef  Ai  bat  oererthefeu 
mp<m  and/or  A«tru§$»,  tnfMli,  anAjnifyif* 
b^^Mw  dMiortdy  and  dioold  and  mgmae- 
wrdimfijf  be  paaeoably  and  qnietly  e^|««ed, 
and  the  Tonti  aad  proftls  Mcetred  andre- 
taiaad  aoeordingly  without  let»  Ae. 

The  plea  then  alleged  that  the^alntiff 
had  not. paid  the  pxlneipal  money,  where- 
fore the.  defendant^  aa  tlw  lenrantB  and  by 
Ute  eommand  of  A.,  under  and  by  Tiitee  of 
the  Mdd  indanlare,  broke  and  entered,  Ae., 
in  order  that  A.  might  take,  heldf  and  eitloy 
poeieuloii  of  the  premiees.  On  epecial  de- 
aairer, 

Held,  diet  the  power  ^Ten  by  the  deed, 
and  ik»  oorenant  fbr  qoiet  ei^oyment,  were 
nbjeet  t»  the  eondidon  that  W^  the  eeatuy 
qne  tnut,  ehonld  think  proper  to  haTO  the 
preoiisea  sold.  And  (aaemningthat  the  deed 
eonhl  operate  aa  a  license  to  A.  to  enter 
althongh  he  had  not  been  admitted  a 
tenant). 

That  the  plea  waa  bad  in  not  etatiog  that 

W.  had  tbooghb  pioper  to  enfoeee  the  power 

of  aaifl^  or  that  the  defendanta  enteeedfor 

the  pnipoeee  of  the  deed ;  although  the  de- 

.  nnuner  did  not  raise  these  olijeetions. 

Held  also,  ^7  I<ord  Denman,  C.  J.,  that 
the  power  to  leU,  and  oovenant  for  qniet 
enjoyment,  did  not  imply  a  power  of  entry. 
Oontra,  seable,  per  Littledale^  J.  Wmtton 
T.  Walikam,  486 

X VL  Pleadings  ctiatuL 
Pleading  pardon  after  Judgment 

Prisoners  were  nnder  sentenee  flw  mnrder. 
On  their  being  brought  before  the  Oeurt 
under  the  writ  of  habMs  eofpns^  and*  being 
asked  what  they  had  to  say  why  execution 
should  not  be  awarded  against  them,  one  of 
them  pleaded,  ore  tenns,  that  the. Idng,  by 
ptoelamation  in  the  (tesetle,  had  pvosrised 
pardon  to  any  person,  ezeept  the  aetual 
musdecer,  who  should  give  informetion, 
whereby  eueh.  murderer  should  be  appre- 
hended and  oouTioted;  and  that  he,  not 
being  the  actual  murdeier,  had  given  such 
information,  and  thereby  entitled  himself  to 
the  pardon:  Held,  on  demurrer  ore  tonus  by 
the  Attom^^Qeneral  no  suiBoientplea.  B«a 
T.  Oanide.  2Cd 

<8ee  JBoMevHon,  HL  8;) 
P00& 
L  Rate. 
L  Power  of  justioes  to  reduce  assessment 

under  local  act    Aoiet^,  XXXVIL  (1.) 
2.  When  Court  of  King's  Bench  will  inquire 

into  reasons  of  justioes  for  reduoing  assess- 

ment.    Staiute,  XXXVIL  (1.) 
•    S.  Abandonment  of  rate. 

Parish  officers  oannot  abandon  a  poor's 
rate  duly  made,  allowed,  and  published. 
Therefore,  where  an  appeal  had  been  entered 
against  a  poor  rate,  and  the  parish  ofioera 
serred  the  appellant  and  the  derk  of  the 
peace  with  notiee  that  the  rate  was  aban- 
doned, and  before  ihp  sessions  tendered  to 
the  appellant  the  amount  of  his  nsseasment, 
which  he  had  paid,  and  the  sessions  there- 
upon lefased  to  hear  the  appeal^  ttiis  Oourt 


and  hear  the  nppoaL 
Buhthis  Oourt  EcAand.  to  fire  costi  _ 

offioers,  of  the  appUestkn  fva 
i,aiul.of.thewii*.    Mmi,Jmliui 

4  Beaetoial  oesnpaneBr»    ifoMiBfliw^  i  t 


6.  Bale 


H&dsr  lasal  Mt,  U  0. 4  A 1  W.i 


A  local  act  for  tbe  giyveimnent  of  the  pw 
of  oertain  united  pacishee  directed  that  the 
lessoiB,  landlo(ds,owMraof  all  landi,bMM, 
Aob,  the  yearly  assessment  or  lahniia 
whereof  shcnhi  be  less  ttei  30i,ih(MUbt 
aaled  under  that  aet;  and  the^Mtajem 
ompewered to  make.poer  rates.  Tkt  fHtry 
assessed  at  snms  bel<»r  SQ2.  sons  hNM 
which  were  let  at  aireniaboTe  30{^  theto- 
ants  paying  pareehaal  tad  oth«r  tun. 
QtuHTf  whether  thcN  bsuscs  wem  wUha 
^prorisien? 

It  was  also  enacted,  that  the  r«nw  »- 
thoritedto  eoUeot  the  tents  shoeld totika 
to  be  the  lesser^  Ao,  for  the  pvpMM  of  tki 
act,  and  be  liable  to  be  rated,  and  «mF^ 
Ue  to  psy  the  sates,  in  aUMseswben^ 
IcMorsweMmadeUable  tobarste^mbe 
the  real  leeser,  Ac,  should  deekaw  Uwdf 
and  payithe  mtea,  or  be  diriinetlyww- 
takkly  known  to  be  the  leaser,  4c.,  bj  tb 
▼eoti7m«D«  The  Imusm  beiHe  asntisW 
fbimed  part  of  an  estate  known  by  thisiat 
of  the  &  estate,  for  aU  of  u^bieb  a  P«imb 
named  &  was  rated  aa  oe«ier  (wkisb  Uip 
peared  he  leaUy  was)  in.  the  parish  Issi^ 
books :  and^  other  houeea-on  thi»  sstsle  mb- 
tiguous  to<  some  of  thoae  in  qiiMliiM,vsc 
letbyS.tootteoftheyestiym«t.  8.i«M 
Ata  distance  from  the  parishes.  Ib»f«ti7 
rated  the  oelleetor  for  tlie  housss  fini  ■»- 
tioned,  and  for  others  on  the  ssbc  Mta^B- 
Qmtra  (supposing  the  iirutsseataoaed  kffMi 
'  properly  assessed  at  a  sum  below  SM.)»v^ 
thee  the  collector  was  eo  in.teahlef 

On  non-pajmoni  of  the  iate%  the  td  •• 
thosiaed.  and  requited,  a  justice  to  napn 
the  patty  and  to  issue  a  distresi  vacntf 
against  him#  unless  he  satisfoeierttj  pi^ 
thathewasnotliable«  TbefoiiaoCdi«« 
warrant  giTcn  by  the  act  was,  on  the  "hri- 
lord  or  owner."  The  taie  upon  hocM  »- 
sessed  at  less  than  Z%L  was  alsoms^iMo- 
yesahU  ftom  the  lesson,  Ac,  by  aoMos  a 
plaint  Parties  aggiieyed  by  any  ntenM0i 
or  thing  done  under  the  aet,  Bughtsppw> 
within  a  limited  time,  to  the  reetry,  •»>• 
foOing  to  obtain  satirfantion,  aOcht,  vithi 
a  certain  time,.appeal  against  sadi  nit* 
other  thing  to  the  sessioas.  The  ooHe^ 
rated  as  aboye,  not  havinir  P^  theialC 
appealed  within  proper  time,  jastkef  vm 
applied  to  for  a  distresswairaat  sfusst  bia. 
but  would  not  grant  it.  This  Goart,fleie- 
deiing  the  legalilgr  of  such  a  wsnsat  ■<>< 
clear  under  tte  dnumataneei,  nfw.* 
mandamus  to  compeL  the  juitices  to  imf^ 
lUat  y.  JSjyer.  *** 

IL  Settlement  hy  renting  a  tcnemest. 

L  Paiqier  went  into  the  eenrice  ^  BmW 
whom  he  was.  to  asake  and  bam  P«o»*^ 
ta  do  ao^  he  900.40  haye  the  Bseofnw> 
and  of  akiln  and  sheds,  which  beleafrit*, 
and  were  to  be  repaifod  by  B.,  who  alM  «^ 
to  find  and  e«t  the  day  for  the  pol%is4 
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A  qnuier  of  ike  prodaM  tC  tii«  aaU  of  the 
poti  WM  lo  b«  paid  lo  Map«r,  a  qoutoi  to 
Bi,  a  qvaiter  was  to  ina  matorialt,  and  the 
other  quarter  ^i  be  paid  to  ihopkeepers  aeU- 
ins  the  poll.  AAerwarda  Bl,  beiag  diMatU- 
fied  with  paoper'a  work,  p«t  an  end  to  the 
agreemeatp  and  the  partiee  made  a  leoond 
mg^fmmwt,  under  whioh  pauper  was  to.  pay 
a  com  to  B.,  after  eaeh  time  that  he  baned 
a  kiln  (oalcolated  ao  at  to  prodnee  to  B. 
aboBt  ae  mneh  i^  the  quarter  andar  the  tret 
agreement),  foyr  the  aae  of  the  jacde,  and  of 
the  kiln  and  riiediy  whioh  B.  was  to  repair, 
and  to  find  artiolea  ao  before,  panper  di|King 
tha  cL^,  aa#  mafcing  aa  attowaaee  to  ST  for 
the  aiHeles  fbond  by  him.  Pauper  waa  to 
hare  the  pots.  The  kiln,  sheds,  and  land  on 
whioh  they  stood,  withont  the  eh^^,  together 
with  a  tenement  rented  in  the  same  parish 
hj  the  panper,  wore  worth  moie  than  lOL 
perannim: 

Held,  diat  uader  the  seoond  agreement, 
the  paoper  rented  a  tenement  of  lOL  annoal 
vafaw,  and  gained  a  sattlemeat  ander  18  it 
Id  Oar.  3^  0.  U.    JUx  t.  Inktildtani9  jc/ Jknu 

UT 

2.  If  a  tonement  has  been  hired,  i^id  the 
oeoapation  of  it  has  oommenoed,  less  than  a 
jaar  hafiore  the  paasiag  of  si.  1  W.  4^  o.  18 
(30th  Haroh,  1831),  the  oooapfAtoa,  to  gire 
a  aettYement  must  be  saoh  as  wiU  satisfy  the 
raqoisites  of  that  aot 

u  a  person,  hiring  a  tonement,  nadedet 
aaj  part  of  it,  he  has  not  the  aetoal  oeenpa- 
tioa  of  the  tonement  within  the  torms  of  at. 
1  W.  4,  0. 18,  s.  1.  if  there  be  aay  exohisive 
ooaapalien  giTon  by  saoh  naderletting.  And 
the  smallness  of  the  part  onderle^  and  of  the 
rant  paid  for  it,  and  the  shortness  of  the 
term  for  whioh  it  is  andeile^  asake  no  dilFer- 
eaoa.  Btx  r.  ImkabUonPt  4/  St%  Niekoku, 
(hkketUr,  699 

a.  Under  snspended  order.    P^  YIL 
lUf,  Settlement  by  appreatioeship. 

1.  Paoper  was  apprentioed  to  J.  and  W., 
brotheia  and  partoera.  TlMy  alterwards  dis- 
eaSrod  partnership,  aad  W.  remored  to  a 
distant  plaee.  J.  took  another  partoer,  and 
cositiBned  in  the  same  basiness  and  shop,  in 
she  parish  of  Su  M.,  where  panper  served 
him  till  J.  died.  Pauper  at  that  time  was 
absent  firom  the  parish,  on  J»'a  business;  but 
returned  immediately  afterwards^  attended 
the  ftineial,  and  serred  in  the  shopas  before. 
Yeiy  soon  after  tiM  fiineral  he  entered  into 
an  engagement  with  J.'s  survivUw- partner, 
and  never  afterwac4>  resided  witb^  or  had 
aay  eommnnioation  with*  W.  The  case  did 
not  state  that  the  pauper  had  aay  oommuni- 
eatioa  with  W.  afier  the  dissolution  of  part- 
nership between  him  and  J.,  or  that  any 
person  was  left  exeoutor  to  J.,  or  adminis- 
tered to  his  eflbets : 

field,  that  the  pauper's  sfi^ioe  between 
the  time  of  his  return  to  St  M.  and  that  of 
his  oontraot  miffi  the  sunriring  partner  was 
not  a  serrioe  under  the  indentures,  either  to 
W.  or  to  any  personal  representatiTe  of  J. 
Btai  T.  Tk«  I»kabiUin$$  0/  Su  Matting  Exe- 
fer.  666 

S.  Assignment  of  hidentnre.   StaUUt,  XX. 

IV.  Settlement  by  hiring  and  serrioe. 

A  settlement  oould  not  be  gained  by  hiring 


aad  s«rvioo,if  the  servant  at  ihe  time  of 
hiring,  was  a  member  of  a  Tolanteer  eorps 
ander  the  regulaaons  of  st.  44  G.  8,  e.  64, 
and  did  not,  at  his  hirin|^  mention  that  iMt 
to  the  master* 

Aad  it  asade  no  diHeienoe,  that  the  party 

never  took  the  oath  of  aUegiaaee  as  diNeted 

by  sect  20,  of  the  act.     Bmt  t.  J%e  Jmh^hi-- 

lasOt  </  WUMtAam  848 

V,  SetftleiMnt  by  estate. 

1.  An  order  of  removal  being  appealed 
agsiasit»  on  the  ground  that  the  pauper  was 
settled  in  a  third  township  by  estate  aeqair- 
ed  throai^  his  wife,  the  sesaloM  disehaiged 
the  order,  but  stoted  the  fbUowing  iheto  for 
the  opiMOA  of  this  Court  :-* 

Pauper  manried  a  widow.  Her  first  has- 
baad,  at  the  time  of  his  death  (September, 
1838),  rented  a  eottage  ia  M.,  the  third 
township,  at6i0<,  a  year,  payable  in  Jane  and 
Beeember.  The  widow  did  not  take  out  ad- 
ministration, but  oontinaed  to  seoide  on  the 
premises  with  her  children,  till  her  mairiage 
with  the  pauper,  and  paid  the  tent  due  in 
Deoember,  1838,  and  June,  1837.  She  mar- 
ried the  panper  in  September^  1887,  and  he 
than  oeoMiied  the  eottage,  and  paid  the  rent 
in  December,  1837,  and  for  seveial  sabse- 
quent  yeaia ;  lattsriy,  at  aa  advaneed  rate 
per  aaaam.  If  the  Ooart  should  be  of  *opin- 
ion,  under  the  eiroumstaaoes,  that  the  pau- 
per was  settled  ia  M.,  the  order  of  sesstens 
was  to  be  eoafirmed,  otherwise  quashed: 
,  Held,  by  Lord  Denmaa,  0«  J.,  and  Taun- 
ton, J.,  Patteson  and  Williams,  Js.,  dissen- 
tientibns,  that  the  shove  ihote,.  so  sabmitted 
to  this  Courthy  the  sesstens,  ware  suflcient 
to  shew  that  the  widow,  at  her  husband's 
dentil,  conmenoed  a  new  teaaaoy  on  her 
own  aeooaa^  and  did  not  eontinne  in  pos- 
sesaion  aaaparty  entitled  to  take  out  admin- 
istration, but  negleetiag  to  do  so. 

Agreed  by  aa  the  Ooart,  that  if  saoh  new 
tonaaoy  was  astebUshed,  the  panper  obtain- 
ed a  settlameat  in  M.,  bat  not  otherwise. 
Mm  T.  JnMniamta  0/  Bammrd  OamU,     108 

3.  Four  pacttes  being-  next  of  kin  to  aa 
inteetate,  who  died  possessed  of  a  term  in 
G.,  one  of  them  took  out  administntion ; 
aad  the  four  thea  Joined  in  a  mortage  of  the 
term,  and  raised- a  sum  thereby,  whioh  was 
divided  eqaally  among  them.  Afterwards 
one  of  them  verbaUy  agreed  to  sell  all  his 
interest  to  another  (neither  being  the  admin- 
istsater),  for  a  sum  of  money,  ud  in  eoasi- 
deration  that  tha  pnrehaser  would  take  the 
seer's  share  of  tha  mortgage  debt  on  him- 
self, and  pay  the  interest;  and  he  reoeived 
the  money  fkom  the  purohaser  aeeordingly : 
Held,  that  the  party  selling  gained  no  settle- 
ment by  subsequent  residence  in  C.  i?«e  v. 
The  JnkMiant$qfOrig%na,  638 

3.  A  settlement  by  estete  was  daimed  for 
H.  under  the  following  oircnmstaDoes: — 
Premises  were  demised  ftr  three  lives,  which 
expired  in  1784,  and  a  lease  for  other  lives 
was  then  granted  to  a  new  tenant,  who  paid 
rent  uader  it  during  all  the  time  after  men- 
tioned. At  the  time  of  the  execution  of  the 
lease,  W.  was  in  possession,  and  claimed  to 
hold  on  the  ground  that  one  of  the  lives  in 
the  first  lease  wl^  still  in  existence.  He 
continued  to  hold  for  twenty-six  years,  and 
then  died,  more  than  twenty  years  before  the 
setUement  oame  in  question.    His  widow 
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retained  poflseaeioii  for  sixteen  yean,  in  the 
last  of  wfaioli  she  devised  the  premises  to  her 
daughter,  the  wife  of  H.,  in  fee,  and  appoint- 
ed her  exeoutrix  and  residoary  leg&tee ;  at 
the  same  time  expressing  a  doubt  whetiier 
the  premises  did  not  belong  to  the  par^  who 
becune  lessee  in  1784.  She  left  other  sons 
and  daughters.  On  her  death,  H.  and  his 
wife,  who  had  been  living  with  the  mother 
on  the  premises,  retained  possession  for 
three  years,  at  the  end  of  which  H.  oonrey- 
ed  them  to  a  purchaser  by  feoffinent  and 
llrery  of  seisin.  No  probate  of  the  mother's 
will  was  obtained.  Neither  W.  nor  the  par- 
ties holding  after  him  ever  paid  any  rent. 
The  lives  in  the  second  lease  had  not  expired 
when  the  settlement  came  into  dispute. 

Held,  that  H.  did  not  acquire  a  settlement 
by  residence  on  the  premises  after  the  death 
of  his  wife's  mother,  there  having  been  no 
•dverse  possession  for  twenty  yean  by  W. 
or  tiiose  who  succeeded  him,  and  H.'s  wife 
not  having  taken  any  interest  which  could 
give  a  settlement,  as  executrix  of  her  motlier. 
J^ex  V.  Tke  Inhahitantt  o/Axbridge.        520 

VL  Settlement  by  marriage. 

What  is  presumptive  evidence  of  former 
wife  being  slive.    Marriage, 

Vn.  Settlement  undera  suspended  order. 
Continuing  to  oocupy  a  tenement  during 
the  suspension  of  an  order  of  removal,  is  an 
act  which,  by  st  86  G.  8,  c  101,  s.  3,  is  in- 
effectual towards  gaining  a  settlement.  Rtx 
T.  Th*  Inhdbitantt  of  SL  John*;  HacH 


VUL  Removal,  to  what  place. 

A  parish  was  divided  into  several  town- 
■hips,  each  supporting  its  own  poor,  and 
having  separate  poor-rates  and  oveneers; 
and  there  were  no  oveneen  or  poor-rate  for 
the  whole  parish.  A  district  of  waste  land  in 
the  parish,  bounded  by  the  sea  and  some  of 
the  townships,  but  not  shewn  to  be  included 
in  any  of  the  townships,  had  been  inclosed 
under  an  act  of  parliament  and  an  award  of 
oommissionen  founded  thereon ;  and,  under 
that  act  and  award,  it  contributed  in  certain 
proportions  to  the  several  rates  of  all  the 
townships.  A  psnper,  who  had  gained  a 
settlement  in  the  district,  was  removed  to 
the  parish  generally.  On  appeal  by  all  the 
ohurohw«rdens  and  oveneen  of  all  the 
townships,  describing  themselves  as  the 
churchwardens  and  oveneen  of  the  parish : 
Held,  that  the  order  of  removal  was  imd. 
Bex  V.  [nkabUantt  of  CartmeL  663 

DC.  Parish  Indenture,  under  local  act,  when 
▼oid.     Statute,  XXXYU.  {2,) 

X.  Oveneen'  accounts.    Overeeere, 

POSSESSION. 

Order  to  restore  possession,  to  whom  to  be 
directed.    J^eetment,  7. 

POWER. 

1.  Lease  under,  when  it  is  within  the  power. 
Tenant  in  fee  simple  devised  lands  in  Lon- 
don, and  a  manor  and  lands  in  P.  in  Somer- 
setshire, to  a  tenant  for  life,  with  power  to 
let  the  lands  in  London  for  twenty-one  years 
in  possession,  and  also  to  make  leases  of  the 
lands  in  the  manor  of  P.  for  ninety-nine 
yean,  determinable  on  one,  two,  or  three 
Uves,  in  possession  or  revenion,  of  such 
parts  as  were  or  had  been  anciently  demised 


for  one,  two,  or  three  lives,  so  en  fli  neiai 
and  tKetutomed  yearly  rente  and  retenoHam 
ehould  be  thereby  reaeroed ;  and  also  to  let 
all  other  lands  in  P.  for  twenty-one  jtea, 
tUl  tke  leaeee  being  made  and  granted  is  (Ai 
iome  manner  and  form,  awl  teitk  and  vniv 
eueh  and  tke  like  reeervatione,  reafndWM, 
eovenante,  eonditionM,  and  agreemeBtt,  m 
were  tteuaUg  and  ettetomtuiig  contained  in 
leaeee  of  tke  eame  kind  in  tke  eeteral  and  rm- 
peetive  pariekee  and  plaeee  lekere  tkt  mm 
premieee  vere  eiinate.  Leases  for  ninety- 
nine  yean  determinable  on  lives  aa  sfoe- 
BiUd,  having  been  made  by  the  tensntbr 
life: 

(1.)  To  shew  whether  the  flrtt  proriso  a 
such  power  be  complied  with,  \heprtmm 
leaeee  of  the  eame  premieee,  but  not  otbv 
eimilar  leaeee  in  P.,  are  evidence;  ani 
semble  that  the  UUeet  preceding  letm  offk 
eame  premieee  is  the  most  proper  eTidesoB. 

(2.)  To  shew  whether  the  eecond  proruobt 
complied  with,  leaeee  of  tke  eame  kind  in  P. 
are  evidence. 

(3.)  QwBre,  whether  a  lease  be  goodvUek 
reserves  the  ancient  amount  of  yearly  rest 
on  the  premises,  but  makes  it  pojroUe  fur- 
terly,  the  ancient  reservations  haring  ben 
of  a  half -yearly  payment  t 

f4,)  A  lease  under  the  power,  with  se«- 
didon  for  re-entry  on  the  rent  being  (vesy 
daye  in  arrear,  is  not  bad,  although  the  ecn* 
diUon  in  the  ancient  lease  was  for  re^stt; 
after  rent  being  twenty-one  daye  in  amer. 

(5.)  Nor  is  such  lease  bad  for  restrietiBf 
the  re-entry  to  the  ease  of  their  being « 
dietreee  upon  the  premises,  the  andeot  xh- 
triction  of  the  re-entry  being  to  the  esM  tf 
their  being  no  overt  dietreee  upon  the  pR- 
mises. 

(6.)  Qucere,  whether,  the  andent  leM 
having  reserved,  as  a  heriot,  the  beet  bait 
of  tke  leeeee  ^being  one  of  the  lives),  kiiat- 
eutore,  admtnietratore,  or  aeeigntf  or  nci 
pereon  ae  ekould  be  in  poeeeeeion  o/Aipn- 
mieee,  and  entitled  to  tke  eame  by  virtee  tf 
tke  leaee,  a  lease  reserving  only  the  b«^ 
beast  of  tke  leeeee  (being  one  of  the  liTSi),  h 
good? 

(7.)  But  a  lease  is  not  bad  under  tie 
power,  whieh  reserves  the  best  beast  of  i^ 
pereon  or  pereone  toko,  for  tke  tiwu  W^* 
ekall  be  tenant  or  tenante  in  poeeeeeion  of  m 
premieee, 

(8.)  A  lease  is  not  bad  which  reserves  niL 
Ac.  to  and  at  the  mill  of  tke  leeeor{tenaMfr' 
Itfe),  ker  keire  and  aaeigne,  and  aito  to  Ai 
pereon  or  pereone  to  wkom  tke  freehold  ofm 
premieee  ekould  belong,  by  grinding  sD  eois 
and  grain  at  the  mill,  the  ancient  lesM  hir- 
ing reserved  the  suit  to  and  at  the  mill  ofw 
lord  of  tke  eaid  manor,  and  the  manor  bsTisg 
been  demised  to  the  tenant  for  life  and  thi 
remainder-man  in  fee,  with  the  lands. 

(9.)  The  reservations  of  rent,  keriot,  eeit  V 
court,  and  ewit  of  mill,  are  strictly  »*^' 
tione :  a  reservation  and  exoeption  (soetfW* 
of  the  Uberty  of  hawking,  hunting,  tshaf, 
and  fowling,  is  not  legally  a  reeertationera- 
ception,  but  a  privilege  granted  to  the  Je«or. 

aO.)  Exceptions  and  reserrationa  (» 
eaUed),  from  the  demise,  <iftimbertreeet  mem, 
and  quarriee,  are  exe^ptione,  not  **••'?■'*** 

(11.)  Nor  would  these  necessarily  be  eoa- 
Btmed  as  ooming  within  the  wixdreeereent^ 
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In  a  power,  though  the  power  mentioiied  rent 
and  reserrfttiooB,  and  there  appeared  to  be  in 
fiaei  no  reservation  besideB,  except  rent ;  at 
anj  rate  the  oonstroetion  would  not  he  roch 
where  there  were  in  faet  reeerrationa  beiidee 


(12.)  Qasre,  the  ancient  leaee  haring  ex- 
cepted all  mtMct  and  qwarrif  of  ctone  and 
•iaUy  amd  all  oiker  minet,  whether  a  lease  is 
bad  in  which  the  exception  is  of  aU  mtnet  of 
Hm,  toU  tin,  Hn  workt,  copper,  lead,  and  aU 
oAer  wdnte,  minerale,  and  metale  wkateoever, 

( 1 S.)  The  ancient  lease  excepting  from  the 
damise  all  timber  treee,  and  treee  likelw  to 
preme  timber,  now  standing^  growing,  or  being, 
or  whioh  during  the  term  granted  shoold 
stand,  Ac,  on  the  premises,  and  the  lease 
under  the  power  excepting  aU  timber  tree; 
hodiee  o/ pollard  and  other  treee  vkateoever, 
standing,  Ac;  the  latter  lease  is  not  good, 
the  difference  in  the  exception  Tarying  the 
sal^eet-matter  of  the  demise,  and,  therefore, 
the  rent  not  being  the  ancient  rent  l>oe  dem, 
Domgiae  y.  Lock,  706 

2.  Of  entry,  npon  condition,  how  to  be  pleaded. 
PUadiny,  X\\ 

3.  Of  sale  with  covenant  for  qniet  enjoyment, 
whether  power  of  entry  implied.    Pleading, 

PBACTICB. 

See  Arreet;  Attorney,  III.,  3 ;  Award,  6;  Bail 
Oomri;  Coete,  I;  Criminal  Information,  I; 
J)mye  ;  Ejeehneni,  5, 6,  and  7 ;  Pleading,  UL, 
1;  Male  of  Court/   Warrant, 

PREROGATIVE  COURT. 

When  proTented  by  writ  of  prohibition  from 
anforeing  deposit  of  document  Prohibition, 

PRESENTMENT. 
Of  Cbeq;oe.     Cheque, 

PRiyrLEGE. 

1.  What  is  privileged  from  distress.    Dietreee, 

2.  What  is  a  privilege  granted  to  lessor  in  a 
lease.    Power,  1. 

PRODUCTION. 

or  doenmeDts. 
1.  On  which  a  holder  has  a  lien.    Preikibi- 

tion. 
S.  Bridenee  of  Identity  not  admissible  with- 

eat  production.    Evidence,  VL 
8.  What  may  be  called  for  by  party  interested. 

Ewidemee,  IL 

PROHIBITION. 

Wrll  off  when  granted. 

A  teataCor  died,  indebted  to  an  attorney  for  law 
azpenaes,  including  the  preparation  of  his 
wiU,  which  was  left  in  the  custody  of  the 
attorney :  the  Prerogative  Court  having  cited 
the  attorney  (at  the  instance  of  the  personal 
representatives)  to  bring  in  the  will,  and 
leave  it  in  the  registry  of  that  courts  the 
Coart  of  King's  Bench  reftued,  in  this  stage 
of  the  proceedings,  to  interfere  by  prohibi- 
tien,  on  the  ground  of  the  attorney's  elaim 
to  a  lien  on  the  wilL    JEc  porfs  Lam.       46 

Vol.  XXIX.— 26 


PROMISSORY  NOTE. 

1.  Payable  to  married  woman. 

A  promissory  note,  made  payable  to  a 
woman  who  is  married  at  the  time  of  the 
making,  passes  by  the  indorsement  of  the 
husband  alone,  during  the  coverture.  JfcMoa 
V.  Morgan,  30 

2.  Payment  of  rent  by,  how  it  affects  right  of 
distress.    Dietree;  3. 

PROMOTIONS. 
See  JfeMoraiMfa. 

PURCHASER. 

See  Vendor  and  Vendee. 

QUARRIES. 

Reservation  of,  in  lease  under  power,  when 
within  power.    Power,  1. 

QUARTER  SESSIONS. 
BeeSeeeionf. 

QUIET  ENJOYMENT. 


Covenant  for, 
Construction  ol 


Phading,  XV. 
RATK 


1.  On  coal  mine,  how  to  be  made. 

A  stratum  of  coal  lay  in  parishes  A.  and  B., 
and  was  woriced  in  both,  but  all  the  coal  was 
brought  to  the  surface  by  a  shaft  in  A. :  Held, 
that  in  a  rate  upon  the  proprietor  for  a  ooal- 
mine,  engines,  and  machinery  in  A.,  he  could 
not  be  assessed  in  respect  of  the  coal  gotten 
from  the  part  of  the  stratum  in  B.  Eex  v. 
Jnhabitante  of  FoleehilL  593 

2.  What  rateable  as  a  mine.    iftn«,  1. 

8.   Under  local  act     Poor,  L,  6;    JS^aiute, 
XXXIV. 

4.  Power  of  justices  to  make  alterations  in. 
JStaiuU,  XXXVII. 

5.  Distress  for.    Mandamue,  L,  2. 

REASONABLE  TIME. 

See  AalMte,IIL,  (2);  Tfarronl,  11.(2);  War- 
rantg. 

RECITAL. 

1.  In  a  deed,  what  is.    Deed,  2. 

2.  Estoppel  by  matter  of  redtsL    Eetoppet,  8. 

REDUCTION. 
Of  damages,  after  verdict     Warrantg, 

RE-ENTRY. 
Condition  of,  in  lease  under  power.    Power,  1. 

REFERENCE. 

Costs  of,  when  within  stat  43  O.  8,  e.  40,  i.  8. 
Statute,  XUL  (2).  [2]. 

REMOVAL. 

Of  pauper,  to  what  place.    Poor,  VUL 

RENT. 

Reservation  of,  in  lease  under  power,  whaa 

within  power.    Power,  1. 
See  ftirther  Dietrwee,  I,  and  3. 
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BBPIiBYDr. 

Whan  party  under  wboa  oocDlMHiee  Is  vadeb 
•ompeteBt  witnen.    SvUkitM,  XIY.  I.  (3.) 

BBPUTATION. 

BESBBYATION. 

InaleaM. 

1.  What  is.    Power,  1. 

2.  Under  power,  when  within  power.  Power, 

RESTITUTION. 

EfTeet  of  writ  of,  after  irregnlar  judgment  in 
ejectment    Ejeemmi,  7. 

WOT. 

Astioniaderstatr  48  a.4»o.tl.  SkaHiie, 
XXIV. 

BULB  07  OOUBT. 
L  General. 
H.  2  W.  4.    Doyt/  OoH$,  10. 
M.3W.4.    Sieetmemt,^. 
H.  4  W.  4.    j^eetment,  6 ;   Oof,  1 ;  Plead- 
ifuf,  IIL  1 ;  Suuuie,  XIH.  (1) ;    Warramt, 
I?  2.(1),  (2). 
n.  Enlargement  of  rule.    SUOuie,  XIL  (1). 
UL  In  bail  ooart»  how  fkr  finaL    Bail  Cfourt, 

SALE. 

Oolonable,   to   eorer  nsnrloos    tnnsaetlon. 

trover,  1. 
See  also  Vendor  and  Vendee. 

BATI8VA0TI0N. 

1.  Of  elaim  under  eontraot    Ateumpeit,  L  1. 

2.  On  Jodgraent  roll,  when  tp  be  entered. 
Warrant,  IL  8, 

8CIBB  FAC^S. 

When  neoessary  before  entering  op  judgment. 
Warrant,  IL  2.  (1.) 

SBBYIOB. 

Setf  emMit  by  hiring  and  serriee.    Poor,  lY. 

SESSIONS. 

1.  Power  of  enforcing  judgment  of  previous 

sessions.    Mandamua,  XL  2. 
2..  P9wer  of  giving  qos^  under  stat  8  A  9  W. 

3,  0.  30,  B.  3.     Order,  UL 

3.  How  far  oourt  will  inquire  into  suffioienoy 
of  evidenoe  taken  at  sessions.  Evidence, 
IIL  2.  (2.) 

4.  What  sessions  are  to  find  as  a  £Mt.    Mine, 

See  i^MMoJ  S«»9ion$^ 

SBTTLBMBSTT. 
or  Poor.    Soe  Poow, 

SHEBIFF. 

L  Writ  of  restitation  directed  to  him,  when 

irregular.    Ejectment,  7. 
n.  Execution  of  eriminal  by  him. 
1.  After  eenviotioB  and  judgment  not  in  his 

eounty.    Execution,  ITT.  8. 
f.  Bvidenoe  of  liabUi^  to  perform.    Eni- 
denee,TY.  Bad  YUL 


SLANDBR. 
What  wotdfl  aetionable  withoat  spesU  4sih 

DedaraaoB  for  slander  alleged,  that  dtted- 
ant  used  words  imputing  adnlteiy  to  plsii- 
tiff,  a  physieian ;  and  the  words  were  Isid  to 
have  been  spoken  ''of  him  in  his  pnofii- 
sion."    No  special  damage  was  laid. 

After  verdiet  for  plain  tiffi  jadgneat  m 
arrested,  because  sueh  words,  surely  Isid  to 
be  spoken  o/apkfmeiem,  are  not  aetioaslilt 
without  speeial  damage:  and  if  they  vm 
so  spoken  as  to  convey  an  impatatioa  vpa 
his  eonduot  in  his  professioB,  the  doclsieftn 
ought  to  shew  how  the  speaker  eeaacatod 
the  imputation  with  the  professiflnsi  •»- 
dnot    Ajfre  v.  Graven.  i 

sMuoaLma. 

Statute,  JLXVUL 
SPECIAL  SESSIONS. 
Allowanoe  of  surveyor's  aoeonnts.    ArHfr- 

SPEOIAL  CASE. 

Costs  of.    Ooete,  10. 

STAMP. 

:gage,  1 
Statute,  XVU. 

2.  On  deed  of  feoffhient,  under  stai  U  6. 1, 
e.  184.    Statute,  XK.  (h) 

3.  On  agreement,  under  stai.  55  G.  S»  &  IM, 
to  what  applicable.    Statute,  XX.  (1) 

4.  On  oertiftcate  of  attorney,  under  stii  ii 
Q.  3,  0.  184.    Statute,  XX.  (3.) 

5.  Exemption  from  duty  on  indentares,  iste 
Stat  55  G.  3,  c.  184.    StatuU,  XX.  {i.) 

6.  Case  with  oounsers  opinion,  whether  aofler 
annexed  to  an  award,  within  stat  55  G.  3»  c 
184.    Award,  I. 

7.  For  what  purpose  unstamped  entxy  mij  be 
used  in  evidence.  Evidence,  IIL  2.  (1) 

STATUTE. 

FIRST :  Dedsions  on  particular  pablie  ito- 
rutes. 

L  0  Edw.  1,  c.  8.    (Gloucester). 

What  is  pleadable  in  bar  under.  fMt 
VIL 

n.  43  Elii.  c  0,  s.  2. 
Certificate  for  costs. 
In  an  action  of  trespass  against  te^ 
defendants,  two  sufbred  judgmeai  hj  d»- 
fault;  and  the  juiy  who  tried  the  essieii- 
aessed  the  damages  against  them  at  t  hr- 
thing:  Held,  that  the  judge  mi^t  eertiiy 
.to  deprive  the  plaintiff  of  costi  as  sgta^ 
these  parties,  under  43  Elix.  c  6,  s.  2.  il^ 
rie  V.  Duncan.  li^ 

m.  21  Jae.  1,  o.  10,  rLimit^Hons.) 

(1.)  Limitation  of  action  of  ^eetnest 
[1.]  A  widow,  tenant  for  life  of  laadi  fH- 
tled  upon  her  for  joiotnre  (such  sutllMWt 
being  made  in  execution  of*  power  gne^e^ 
to  the  deceased  husbaad,)  married,  •i' 
levied  a  fine  of  the  lands  jointty  widi  kcr 
second  husband.  She  died,  and  the  mmd 
husband  held  for  mere  than  twenty  Tcui 
ailer  hor  death:  Held,  thai  the  iae  vu 
void,  but  thai  tiio  poeseisleB  of  Oie  seawd 
husband,  after  the  wife's  death,  was  a  ber  to 
i|jeotB«nl  broui^t  by  the  party  en  vhea  ik< 
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7«Teivifl|i  Ib  fM  biul  d(Bfpend»d  dwringthe 
estate  for  life.    Doe  d^w^  Parkfir  t.  Qrtgffnf. 

PJ  See  Po<w,  V.  S. 
fX)  LimiUOion  or  aodon  on  gnaranliM. 
H.  gare  pUu^tiUs  a  {paraotfoe  for  toe  TfUne 
of  coajf  (o  be  mppUed  io  N.  H.>  on  ao^dl- 
tion  that  no  appUeation  Bbould  be  jn^e  to 
H.  for  payment  bnt  on  failnre  of  the  '^nt- 
most  eSbrte  and  le^pu  proceeding"  of  the 
plaintiffa  to  obtain  p^jmept  fro^  K.  JL 
Coalfl  were  applied  nnder  the  ipaarapt^e, 
and  remained  unpaid  for  till  April.  1820, 
when  Bv  io  oonBideration  of  plamAiffii  gly- 
ing  K.  H.  "  two  yeaxv  and  npwardtf''  for  4he 
liquidation  of  hie  then  debt  agreed  ^  re- 
lerre  to  the  plaintiffs  all  clalpi  that  they 
might  hare  npon  him,  H..  by  virtue  of  the 
former  eecority,  and  "  to  be  bound  by  the 
eonaequenee  thereof,  if,  at  the  expiration  of 
mch  period/  the  pUin,tif!|i  should  npt  hare 
be«n  paid. 

H.  H.  nerer  paid  the  debt  In  Apri],  1824, 
he  WiBnt  to  mnee,  bat  was  occasionally  in 
Sngland,  privately,  and  for  short  periods, 
from  that  time  till  1830,  when  he  ^nally  re- 
tamed.  The  plaintiffs  issued  process  agaipst 
him  in  .^une,  182i9,  and  eontina^4  '^  ^ 
1830,  when  they  arrested  I^.  H.  npon  ity  on 
his  return  to  EngUmd.  Soon  afterwards  he 
took  the  benefit  of  the  Insolr.ent  Debtors' 
Act.  In  July,  1828,  the  plain tiffii  commenoed 
an  action  against  H.,  on  his  guarantc^es; 
that  action  abated  by  his  death  in  lB2j^,  and 
in  June  1829  thjD  plaintiffs  brought  an  action 
npon  the  guarantees  against  ms  exeoutors, 
who  pleaded  the  Statute  of  liimitations. 
Issue  wa«  tendered  and  joined  on  that  plea. 
Held,  assuming  that  the  first  gu<^antee 
was  incorporated  with  the  second,  and  that 
a  reaaonable  time  must  be  allowed  after  the 
expiration  of  the  two  yean  for  the  plaintiffs 
to  endearour  to  obtain  payment  from  H., 
nerertheless  that  the  plaintiffs,  hfiTing  al- 
lowed two  years  to  pass  without  proceeding 
against  N.  H.,  softer  which  he  went  abroad, 
bad  at  all  erents  exceeded  such  rea«o|i^ble 
time,  and  were  barred  of  their  remedy 
against  H.  by  the  Statute  of  Limitations  in 
JnW,  1828.  Also  that,  independently  of  the 
statute,  the  nlaintifis  ought  to  have  shewn 
that  they  nad  used  their  utmoj^t  efforts 
againat  a,  H.  before  commencing  this  action ; 
which,  upon  their  caM,  4id  not  appear. 
Hi>a  T.  Sadley.  t68 

lY.  18  A  14  Car.  2,  c.  12. 

Settlement  \fj  renting  tenement    Poor, 
IL 
V.  2»  Car.  2,  e.  3,  {Fnmd;) 

(X.)  Consideration  of  guarantcte  f^T  debt 
of  another.  PUadiog,  Iv.  1. 
(2.)  Contract  for  sale  of  land. 
Lands  of  the  defendant  were  pnt  np  by 
him  to  auction;  one  condition  of  t)kB  sale 
iraj^  that  the  purchaser  should  nay  a  depo- 
sit and  half  the  auction  duty.  The  plaintiff 
pofcbased  and  paid  as  abovje.  He  signed  a 
irritten  memorandum  of  the  contract,  which 
J.  N.,  the  auctioneer's  clerk,  also  signed  as 
(bllows:  "Witness  J.  N."  J.  N.  xeceiyed 
the  aboTc  sums  Cor  BC,  the  auctioneer,  ^d 
■ln«d  the  receipt  (being  auJhorixefl  by  M. 
to  do  «o,)  as  follows  i—"  For  Hr.  tiU— J.  N." 
Money  was  afterwards  paid  over  by  the 
tr,  on  the  purchase,  to  B.,  the  de- 


liondaat^y  «t|pr»«y,  aa  his  ^mt  Tk^  de- 
fendant not  being  able  to  mm  o«t  his  titfe, 
B.,  aa  hMi  ^g«nt»  wrote  a  ]letter  to  the  Hun- 
tiff's  attorney,  xiamiug  the  plaintiff  and  de- 
fehdsnt,  saying  that  he  could  not  make  out 
the  title  to  "  thia  property  as  fino^old,"  ad. 
Tiding  the  p}aipt^*Vto  relinquith  bis  pur- 
chase/' and  referring  to  the  <'  charges"  to  be 
mi^e  by  the  plaintiff's  a,ttomey. 

Held,  that  J.  N.  did  not  aign  the  m^mo- 
randum  M  agent  to  d^fea4«At ;  that  neither 
his  agency  nor  the  contract  were  recognised 
by  the  receipt  of  ikp  nwmiey  or  F/a  lettf?; 
that  th9r9  was,  conAeqiMntly,  no  proof  of  a 
contract  to  make  a  title  on  irhich  defeodiMit 
could  be  charged  jaoder  s.  4,  of  the  fili^tate 
of  Frauds ;  and,  therefore,  that,  allhcngb 
plaiptiff  might  recovar  the  deposit  a^d  moi- 
ety of  auction  duty  as  money  had  aod  re- 
fcired,  he  oo«14  not  i^vooTcr  interest  therein, 
nor  his  expefues  of  InjiBitigfttbig  iho*  title. 
ao$beUy,Jreh€r.  »00 

(See  Coite,  10.) 
YL  8A9W.d,p.30,a.8. 

Costs  of  appeal  under.    Ordpr,  III. 
yp.  23  G.  2,  c  33,  a.  19.    (^ddlesex  (Qovty 
CoantAct 
Plea  n^der. 

Pefendant,  in  as  ^odgn  of  debt,  for  work 
and  labour,  pleaded  that  .the  delist,  if  any, 
did  not  anient  to  40«. ;  tbat  defendant  at  the 
time  of  action  brought,  resided  in  the  county 
of  Middlese«>  w^d  was  liable  to  be  aam- 
moned  in  the  Co^p;^  Court,  Ac.  within  ^e 
true  Intent  and  meaning  of  the  atatutes  in 
pmsh  ca^cPf  Ac.  The  plea  did  n»%  .deny  that 
Ireehold,  or  title  to  land,  or  an  act  of  hank- 
niptcy,  pai  prinoipfilly  in  question;  and  it 
was,  therafoiti,  held,  at  all  erents,  defectiTe 
as  a  plea  uudor  stat  23  G.  2.  o.  38,  a.  19. 
(Biiddleaex  Goimty  Court  Act,)  and  bad  on 
general  demurrer;  but 

Semble,  that  the  master  alleged  was  not 

pleadable  in  bar,  either  by  stat  6  Edir.  1, 

c  »y  (Glo«ce«ter)  or  28  G.  d,  s.  19.    AnidaU 

T.  Bemn^  204 

(See  Co0t9, 1.) 

Vm.  24G.2,o.40,s.l2. 

What  ia  a  contrayeniion  of. 
Plaintiff,  in  an  action  of  debt>  proceeded 
for  18^.  but  deUvered  a  particular  of  demand, 
.couMdlffg  items  to  the  amount  of  IIL  for 
spirits  supplied  ip  qua^ties  AOt  amowting 
to20«.  at  a  time,  #nd  23^.  2».  for  other  arti- 
deiL  It  appeared  «t  the  trial  tbat  ddhnd- 
ant  had  paid  plaintiff  172.,  hut  there  was  no 
pipofof  any  apprcpriatio9  of  the  payment 
by  either.  The  Jury  found  that  the  plaintiff 
had  appropriated  111.  of  the  172.  already 
paid,  to  the  demand  for  spirits,  and  they  g«ye 
him  a  yerdict  for  17/. 

Held,  thai  such  finding  was  act  in  contra- 
rention  of  iitftt  24  Q.  2,  c  40,  a.  12,  which 
prohibite  any  recoyery  for  q>iritno9e  liquors, 
nMe8B,the  debt  shall  bare  been  oonlraoted 
at  one  time  to  the  amount  of  20t.  Pkilpott 
jr.  Jon§9,  41 

IX.  13  Q.  3,  c.  78,  as.  46-  «7. 

Distress  for  highF^y  ^te.    Mand$mtt9,  L 
2.  (3). 
^.  33  G.  3,  c.  5,  s.  8.    (Lords'  Act) 
When  it  came  to  be  enforced. 
The  compulaory  clikuse  (s.  3,)  of  the  Lords' 
Act*  38  G.  3,  c  b,  ca9  be  enforced  only 
where  the  fan  I'or  which  the  part^  i$  i*  «'- 
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•ontioii  ftmoimtf  to  no  more  tiuui  S002.,  totU 
imeluded, 

A  Judgment  ereditor,  nnder  a  wamuot  of 
attorney,  took  out  ezeention  for  258/.oon8i8i- 
ing  of  2502.  debt  and  ZL  ooeta,  and  also  for  in- 
terest on  250^  from  a  dey  named  till  the  day 
of  payment  The  defendant  was  taken  in  ez- 
eention, and  detained  till  the  debt  and  in- 
terest, with  the  addition  of  eosts  (but  not 
without,)  ezoeeded  300^  Held,  that  the 
oompnlsory  elanse  oonld  not  be  enforced. 
Bohifit  T.  Cr€99toelL  23 

XL  85  G.  3,  c.  101,  8.  2. 

Bffeot  on  settlement    Poor,  YIL 
37  G.  8,  c.  00,  8.  3. 

Attorney.    PoH,  XX  (3.) 
XIL  88  G.  3, 0.  78. 

Q.)  Eridenoe  of  publication  of  libeL 

On  motion  for  a  criminal  information  for 
a  libel  published  in  a  newspaper,  if  the 
Stamp  OfBoe  at&davit,  under  stat  38  0.  3, 
e.  78,  be  put  in  to  shew  that  the  defendant 
is  the  printer  and  publisher,  such  proof  is 
not  sufficient  unless  the  newspaper  produced 
as  containing  the  libel  correspond  with  the 
description  in  the  affldayit,  not  only  in  title, 
but  in  the  name  of  the  place  of  printing. 

And  where  the  place  of  printing  was 
ealled  Union  Street,  Castle  Street,  in  the 
aftdavit,  and  Union  Buildings,  John  Street, 
In  the  newspaper,  the  Court  refhsed  to  en- 
large the  rule,  in  order  that  supplemental 
aflidaTits  might  be  filed,  shewing  that  the 
places  named  were  identical. 

Where  a  newspaper  is  filed,  together  with 
affldavits,  in  support  of  a  motion  for  a  crim- 
inal information  for  a  libel,  the  Court  will 
take  notice  of  it,  if  it  correspond  in  the  ne- 
cessary particulars,  with  the  Stamp  Office 
affldarit,  though  it  be  not  annezed  to,  and 
ezpressly  identified  by,  any  affidarit  Bex 
T.  Franeey*  40 

(2.)  Who  may  bring  action  nnder  ss.  7  A 
10. 

The  Stat  44  G.  8,  o.  08,  s.  10,  which  for- 
bids  the  bringing  of  actions  for  any  penalty 
incurred  by  virtue  of  that  or  any  other  act 
relating  to  the  stamp  duties,  unless  in  the 
name  of  the  Attorney  General,  Ac,  applies 
only  to  cases  where  the  enactment  proceeded 
upon  relates  to  those  duties. 

Not,  therefore,  to  an  action  on  88  G.  3,  c. 
78,  ss.  7  A  10,  for  publishing  a  newspaper 
without  having  delivered  a  proper  affidavit 
at  the  Stamp  Office,  and  without  stating  in 
such  paper  the  true  names  and  additions 
of  the  printer  and  publisher.  (But  see, 
now,  Stat  6  A  6  W.  4, 0. 2.)    Svniik  v.  CfUlei, 

361 
Xin.  43  G.  3,  c.  46,  s.  3. 
(1.)  Payment  into  Court. 
The  statute  43  G.  3,  c.  46,  s.  3,  does  not 
apply  to  the  case  where  a  defendant  having 
been  arrested  for  debt,  pays  into  Court  less 
than  the  amount  sworn  to,  and  the  plaintiff 
accepts  it 

The  new  rules  of  pleading,  Hil.  4  W.  4, 
which  direct  such  payment  and  acceptance 
to  be  pleaded  and  replied,  make  no  differ- 
ence as  to  the  operation  of  the  statute. 
Brook*  V.  Bighy,  21 

(2.)  Costs  under. 

[1.]  An  attorney,  employed  to  transfer 
stock,  found  that  a  distringas  had  been  en- 
tered ftt  the  Bank  to  prevent  the  transfer. 


He  thereupon  made  soTcral  inquiries  respecCr 
ing  the  transactions,  on  behalf  of  bis  eUent, 
and  prepared  a  notice  to  the  solicitor  of  the 
Bank,  to  file  a  bill  in  consequenee  of  the 
writ  being  entered :  Held,  that  bis  eharges 
for  this  business  were  not  tazable  items  be- 
tween htm  and  his  client,  it  not  appearing 
that  the  distringas  originated  in  any  suit,  or 
that  the  business  had  reference  to  any  pro- 
eeeding  in  the  Court  Per  Patteaon,  S^  if 
the  distringas  had  been  in  a  suit,  the  steps 
taken  by  the  plaintiff  did  not  form  tazable 
items. 

Charges  for  inquiries  made,  and  atten- 
dencies  in  the  course  of  such  inquiries,  re- 
lating to  a  suit  of  which  another  attorney 
had  the  management,  and  in  which  after 
such  inquiries,  the  attorney  making  then 
did  not  further  interfere,  are  not  tazaUt 
items. 

On  motion  for  costs  under  43  G.  3,  c  46^ 
s.  3,  though  the  defendant  need  not  foove 
malice,  the  burden  of  proving  want  of  pctr- 
bable  caose  lies  upon  him;  but  it  is  suft- 
cient  if  he  establishes  a  prima  facte  ease 
which  is  not  satisfactorily  answered.  Nidkor 
laa  V.  Hayier,  348 

[2.]  Plaintiff  arrested  defendant^  and  caasi 
was  referred  to  arbitration,  before  dedan^ 
.tion,  by  a  Judge's  order,  which  direetel 
that  the  costs  of  the  suit,  reference,  ^snd 
award,  should  "abide  the  event  in  like  naa- 
ner  as  upon  a  verdict"  The  arbitratar 
awarded  that  the  defendant  shonld  pay  ts 
the  plaintiff  a  sum  less  than  that  for  whiek 
the  defendant  was  arrested :  Held,  that  thii 
Court  could  not  give  the  defendant  the  cosU 
of  either  the  suit  or  the  reference  under  stat 
43  G.  3,  e.  46,  s.  3. 

Qusere,  Whether  any  words  in  the  order 
of  reference  could  regularly  give  a  power  ts 
the  Court  to  act  upon  the  statute?  BoUtr 
V.  BaitU  44S 

XIV.  45  G.  3,  c.  00,  s.  33. 
Demand  under. 

To  justify  a  distress  for  tazes  nnder  stat 
43  G.  3,  c.  00,  s.  33,  it  is  not  neeeasaiy  that 
there  should  have  been  a  personal  demaai 
by  the  collector,  or  personal  refusal  by  the 
party  distrained  upon.  Nor  is  it  esaentisi 
that  the  demand  to  which  the  refusal  ai^lm 
should  have  specified  the  preeiae  amosat 
claimed,  if  the  debtor  understood  what  the 
amount  was,  and  did  not  object  to  it  Bat 
V.  Ford,  i^ 

XV.  44  G.  3,  c.  54. 

Settlement  of  member  of  volunteer  oor^ 
Poor,Vr, 

XVI.  44  G.  3,  08,  s.  10. 

Whether  it  restricts  party  bringing  aetiea 
under  stat  38  G.  3,  c  78.    Amtt,  Xu.  (2.) 
XVIL  48  G.  3,  c.  140. 

Stamp  on  mortgage. 

Premises  were  mortgaged  to  tmsteea  f«r 
the  purpose  of  securing  1137{.,  and  the  trae- 
tees  were  authorised  to  sell,  and  out  of  the 
proceeds,  in  the  first  place,  to  pay  the  eesis 
of  putting  the  deed  in  ezeention,  and  alee  a 
reasonable  sum  of  moncT  by  way  of  satia&e- 
tion  to  themselves  for  their  trouble  in  eze- 
cuting  the  trusts.  The  deed  had  the  stamp 
of  bl  required  by  48  G.  3,  o.  140,  for  meit- 
gages  to  secure  any  sum  ezeeediag  lOIM. 
and  not  ezceeding  20002. : 

Held,  that  the  stamp  was  nfieiaaV  ^ 
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proof  beiDg  giTcn  tbat  iht  som  to  be  rmiied, 
inelading  a  refttonftble  satiifaotion  to  the 
trosteesy  would  ezoeed  20002.  Paddam  ▼. 
BartUtL  9 

XYIIL  53  G.  3,  c  Ul,  a.  2. 

Setting  Mide  ao  annoity  deed. 

Under  ttat  63  G.  3,  e.  141,  s.  2,  the  Court 
haa  no  discretion  ae  to  setUng  aeide  an  an- 
nuity  deed,  when  the  memorial  does  not 
truly  ftate  the  eonaideration.  It  makea  no 
difference  that  the  deed  haa  been  in  foree 
more  than  aix  yeara. 

The  deed  will  be  set  aaide  for  such  inao- 
enraeyin  the  memorial,  though  the  defect 
appear  by  affldavit  only.    JSx  parte  Lewia. 

136 
XIX.  66  G.  8,  0.  61. 

(1.)  When  bond  not  warranted  by  a.  19. 
Bornd,!. 

(2.)  When  borough  exempt  from  county 
rate  under  a.  1. 

By  the  charters  of  the  borough  of  Karl- 
borough,  the  burgeaaes  were  exempt  from 
auit  of  shires  and  hundreds,  and  iJl  pleas 
and  plaints  except  pleas  of  the  crown,  from 
duel,  and  from  being  impleaded  out  of  the 
borough  in  pleas  eonoeming  tenements  in 
the  borough,  and  from  all  secular  exactions : 
the  borough  had  also  fairs  and  markets,  and 
a  prison  for  custody  of  persons  till  deliTcred 
by  law,  and  power  to  aend  to  the  oounty 
gaol  prisoners  apprehended  for  treaaon,  mur- 
der, felony,  or  auapicion  of  felony :  there 
was  alao  a  power  to  make  by-lawa  for  the 
goyemment  of  the  inhabitanta,  and  to  haye 
eourta  leet  and  courts  of  piepoudre:  there 
were  borough  justices,  who  were  prohibited 
from  determining  felonies  without  special 
mandate  from  the  crown;  the  mayor  was 
coroner,  escheator,  and  derk  of  the  market, 
and  there  was  a  non-intromittant  clause  as 
to  other  Justices,  escheators,  ooronersy  or 
elerks  of  Uie  market 

In  practice,  the  county  magistrates  exar* 
eiaed  no  Jurisdiction  within  the  borough, 
thoir  warrants  being  backed  by  the  borough 
magistrates.  There  were  borough  quarter 
seecions,  at  which  misdemeanors  were  tried, 
but  not  felonies«  There  was  a  borough  gaol, 
supported  by  the  borough,  in  which  prison- 
ers were  sometimes  placed  preyious  to  ex- 
amination. Prisoners  to  be  tried  at  the 
borough  quarter  sessions,  or  remaining  in 
enatody  for  any  time,  were  confined  in  a 
emmtj  bridewell  within  the  borough  at  the 
expense  of  the  borough.  Prisoners  charged 
with  felonies  committed  within  the  borough 
were  tried  at  the  oounty  assises,  and  preyi- 
oosly  confined  in  the  said  county  bridewell, 
or,  where  the  offences  were  heayy,  in  the 
county  gaol  without  the  borough,  in  which 
ease  Uie  borough  paid  the  expense  of  con- 
Teying  them  to  tiie  county  gaol;  but  the 
eounty  paid  the  expenses  of  conyeying  them 
from  the  county  bndewell  to  the  assises,  and 
maintained  them  in  the  county  gaol  without 
the  borough.  The  borough  paid  the  ex- 
penses of  passing  yagrantSy  and  of  inquests, 
the  mayor  acting  as  coroner.  The  boroush 
repaired  a  bridge  within  the  borough.  The 
mhow9  borough  expenses  were  defrayed  by  a 
borough  rate,  firat  levied  in  1776.  No  county 
x«te  had  been  Icyied  in  it 

Held  that  M.  waa  a  place  with  a  separate 
Jarisdietion,  doriyad  from  charter,  and  one 


wiiiohj  before  stat  66  G.  3,  e.  61,  was  sul^}eet 
to  rates  in  the  nature  of  county  rates,  im- 
posed by  its  own  Justices,  and,  Uierefore,  by 
the  proyiso  in  sect  1,  was  exempt  from 
county  rates.    Bex  y.  Shepherd.  298 

XX.  66  G.  3,  c.  184.    {Stamp  Ad.) 

(I.)  Stamp  on  deed  of  fooffment 

A  feoffment,  for  the  consideration  of  nar 
toral  loye  and  affection,  and  10«.,  does  not 
require  two  stamps  of  II.  16«.  each,  under 
Stat  66  G.  3,  c.  184,  sched.  part  I.  title 
Feoffmmt and Cbwwygnce.  Dotdwm^Wluelwr 
y.  WheeUr.  28 

(2.)  Stamp  on  agreement 

(1.)  PerPatteaon,J.  The  stamp  imposed, 
by  Stat  86  G.  3,  c.  184,  on  agreements  under 
hand,  applies  only  to  agreements,  which,  per 
se,  are  binding  as  agreements.  Bex  y.  /«- 
kahitante  of  J&  Martin'e,  Leieetter,  210,  (and 
see  Eyidenee,  UL,  2  (2). ) 

S2.1  A  paper  as  follows : — "  Memorandum, 
L  K.,  consent  to  take  lOt.  per  month  from 
W.  H.  H.,  in  discharge  of  a  sum  of  322.  the 
said  W.  H.  H.  intends  giying  him,  and  upon 
the  said  sum  being  paid,  he  engages  giting 
a  receipt  in  full  of  all  demands,"  signed  by 
J.  R.,  and  dated,  requires  a  stamp  under 
Stat  66  G.  3,  o.  184,  sched.  part  I.  Agreement, 
as  an  agreement  whereof  the  matter  is  of  the 
yalue  of  202.    Bemon  y.  Hayward,  688 

(3.)  Certificate,  renewal  of  by  attorney. 

An  attorney,  who  has  taken  out  his  oertifi- 
eate  within  a  year  from  the  expiration  of  a  for- 
mer certificate,  but  has  transacted  business 
between  the  expiration  of  the  first  certificate 
and  taking  out  of  the  second,  may  recoyer 
for  such  business  done,  unless  it  appear  that 
he  delayed  renewing  the  certificate  with  in- 
tent to  eyade  the  higher  duties  imposed  by 
Stat  66  G.  3,  c  184,  ached,  part  I.  tit  Certi' 
jieaU :  in  which  caae  he  is  disabled  from  re- 
coyering,  by  that  act  and  by  stat  37  G.  3, 
o.  90,  s.  30.    Bowler  y.  Brown,  118 

(4.)  What  constitutes  « matter  annexed" 
to  award.    Award,  1. 

(6.)  What  is  a  pubUc  charity. 

J.  N.,  in  1720,  deyised  property  to  trustees, 
who  were  to  employ  the  proceeds  in  appren- 
ticing, at  stated  intenrals,  a  certain  number 
of  boys  of  his  wife's  family ;  and,  failing  that 
family,  to  make  up  the  number  from  among 
the  inhabitants  of  a  certain  parish  and  two 
wards ;  and,  failing  those,  out  of  the  neigh- 
bouring parishes.  No  failure  occurred  in 
the  family  named  by  the  testator,  and  boys 
of  that  fiunily  were  apprenticed,  according 
to  the  will,  with  premiums  from  the  derised 
Ainds.  QnsBre,  whether  the  indentures  were 
free  from  stamp  duty  under  the  clause  of  stat 
66  G.  3,  c.  184,  sched.  part  L,  tit  Apprentiee- 
ekipt  which  exempts  indentures  for  appren- 
ticing poor  children  at  the  sole  ehsirge  of 
any  public  charity  ? 

A  boy  was  apprenticed  as  aboye  to  a  tin- 
man for  aeyen  years,  the  master  binding 
himself  to  teach  the  apprentice,  and  to  pay 
his  father  a  weekly  sum  during  the  term. 
At  the  end  of  three  years  the  master,  at  the 
boy's  desire,  consented  that  he  should  sanre 
the  rest  of  his  time  with  his  own  brother,  a 
plumber  and  glasier;  and  agreed  "to  giye 
the  brother  82.  as  pkrt  of  the  premium  on  the 
binding  of  the  apprentice,  for  taking  him." 
There  was  no  contract  in  writing,  and  the 
trustees  under  the  will  were  not  parties  to 
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the  agreemeat    'th^  tL  were  paid,  and  the 
boy  went  to,  afid  senred,  his  brother: 

Held,  that  thif  transfer  d!d  riot  come  with- 
in the  seeond  ^art  of  the  aboye  exempting 
elaase  as  an  assignment  of  sveli  poor  apprea- 
tioe  without  valuable  consideration  gnren  to 
the  new  master  or  mistress,  "other  than 
what  may  hitye  been  or  shall  be  given  by  any 
parish  or  township,  or  by  any  public  cha- 
rity."   Jlea»  V.  Iiihahitdkti  0/ Fakenham, 

628 
XXt  69  G.  S,  c.  13,  (Select  Testty  Ax;t) 
Power  of  Justices. 

Under  stat.  59  0.  8,  c.  12,  (Select  Ves^ 
Act),  the  Justice  hite  rio  discretion  a^  to  ap- 
pointing the  persons  nominated  and  elected 
by  the  inhabitants  as  select  vestrymen. 

Therefore,  where  the  inhabitants  had  no- 
ninated  and  elected  twenty  select  vestry- 

aen,  one  of  whom  was  a  justice  of  peace  for 
e  district,  and  the  other  an  overseer,  and 
fikerefote  ex  officio  tL  member  of  the  select 
veistry,  and  the  justice  omitted  the  names  of 
these  two  from  the  appointment,  this  Court 
issued  a  mandamus  to  compel  him  to  insert 
the  two  names;  though  it  #as  sworn  that 
the  district  was  small,  with  only  five  acting 
justices,  and  that  injury  had  already  resulted 
from  the  union  of  the  offices  of  select  vestry- 
ihan  and  justice.    Iie±  v.  Adamt,  409 

XXn.  3  G.  4,  c.  128,  s.  55. 

How  far  it  eohtrols  an  eariier  local  act 
Post,  XXXIX. 
XXIIL  5  0.  4,  0.  83,  i.  3:    (Yagratit  Act) 
Appeal. 

A  party  cowieted  by  a  justice  uuder  the 
Viigrant  Act,  5  G.  4,  0.  88,  s.  3,  appealed 
under  sect  14,  which  gives  ah  appeiQ  to  the 
fUt!t  general  or  quarier  ieMeione,  and  euacts 
thlit  the  Court  lit  iueh  general  or  quarter 
sessions  shall  hear  and  determine  the  appeal, 
aiid,  if  the  conviction  be  affirmed,  shall  issue 
process  for  the  apprehension  and  putiishment 
of  the  oflflbnder.  The  conviction  was  (juashed, 
subject  to  a  case  which  the  Justice  brought 
up  by  certiorari ;  and  this  Court  sent  it  back 
to  be  reheard  by  the  sessions.  They,  in  July, 
1888,  affirmed  the  conviction,  again  subject 
td  a  case ;  but  a  question  being  raised  befbre 
this  Court  on  motion,  whether  or  not  the 

Sarty  convicted  was  bound  to  take  out  a  cer- 
orari  to  remove  the  case  as  re-stated,  none 
#as  sent  up,  and  the  time  for  suing  out  a 
certiorari  expired.  Afterwards,  this  Court 
decided  agunst  the  oonvicted  party  on  ihe 
point  of  practice ;  and  A  motion  was  made  to 
tiie  next  sessions,  July,  1834,  for  process  to 
enforce  the  conviction,  which  being  reAised, 
this  Court  was  applied  to,  in  the  next  term, 
fdr  a  mandamus. 

Held,  that  the  appeal  had  not  been  "  heard 
and  determined^*  within  the  meaning  of  the 
statute,  before  the  lasi  mentioned  decision 
Of  this  Court ;  and  that  the  sessions,  in  July 
1834,  ought  to  have  issued  the  process.  Ifan- 
damus  granted.  Rex  v.  Juttxeee  of  War- 
vbiekehire:  768 

(See  Mandamue,  U.  t.) 
XXlV.  7  A  8  G.  4,  c.  31. 
Commencement  of  action. 

The  premises  of  A.,  a  termor,  having  been 
burnt  by  a  riotduS  assembly,  A.  complied 
With  all  the  requisitei  of  stat  7  A  8  G.  4,  c. 
81,  and  commenced  An  action  against  the 
itthabitantt  of  the  eily  and  oouhty,  within  I 
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thr6e  months  from  the  oHiAee.  Mm  ter 
diet  or  judgment,  and  after  the  ezpintJos  of 
three  months,  A.  died.  His  exeeatriz  eoa- 
menced  an  action  against  the  iDhtbitnti  os 
the  seventh  day  from  JUb  destk:  Held, 
that,  supposing  an  executrix  entitled  to  m 
in  any  such  case  (as  to  which  the  court  gsTC 
no  opinion),  the  action,  having  been  eoo- 
menced  more  than  three  moothi  from  the 
offisnee,  ifas  too  late,  under  the  proririoniii 
■ectloii  3.    Adam  r.  Inhabitanu  d  '^'^'^ 

S9I 
XXV.  11G.4,  AlTr.4,c.78. 

Its  effects  on  customs  of  Chatter.  &«• 
ctffioii,  IIL  1. 
XXVL  1  W.  4,  c.  18. 

Settiement  by  renting  tanemeat  Pmt, 
IL 
XXVn.  3  A  4  W.  4,  c  43. 

ri.)  s.  21.    Payment  of  Jnoney  istoeovt 

In  assumpsit  for  breach  of  an  sgreemat 
to  keep  premises  In  repair,  the  Conrt  vooU 
not  allow  defendant  to  pay  money  iato  Omt 
as  Compensation,  under  stat  3  A  4  W.  4,  e. 
42,  8.  21,  upon  pleas  of  payment  iofeo  Ceon 
and  of  tender.    Dearie  v.  BarrtiL         S2 

;See  PUading,  IH.  2). 

s.  24.    What  variance  wiD  pretBi 
tent    Pleading,  IL  5). 

(9.)  s.  31.    Liability  of  exeentors  to  eoiti. 

Au  executor  suing  on  a  count  upon  pre- 
mises to  himself  as  executor,  stating  a  coas- 
deration,  partly  of  money  due  to  tha  teitiiK 
in  his  Ufetime,  and  partiy  of  an  SMont 
itated  with  himself,  as  exechtor,  is  lUb!e  » 
costs,  if  non-suited :  and  cannot  be  reKered 
by  the  Court  or  a  Judge  under  stat  3  i  4  V. 
4,  c.  42,  s.  31.     J^^ence  r.  Albert,  TSi 

XXVHL  3  A  4  W.  4,  c  63,  s.  48. 

(1.)  Liability  of  foreigner. 

An  information  charged  that  defeodnt» 
not  being  a  subject  of  his  Msjuty,  irii,  oi 
the  28th  of  October,  1884,  found  on  bosrii 
vessel  within  a  port  of  the  United  Kiogdoa, 
and  within  one  league  of  the  coast  of  tkt 
United  Kingdom,  such  vessel  being  lis^l*» 
forfeiture  under  an  act  relating  to  the  ee- 
toms :  Held,  that  a  conviction  for  a  pefosi- 
ary  penalty  on  this  information  mt  bad; 
stat  3  A  4  W.  4,  c  6S,  s.  iB,  not  hamg 
made  it  an  offence,  in  a  foreigner,  to  be  c& 
board  such  vessel  within  any  port  bcsdei 
those  Of  the  lele  of  Man  ;  and  the  oiac« 
created  by  the  same  aeotion,  of  beiog  <• 
board  such  vessel  within  one  leagae  of  &« 
eoast  of  the  United  Kingdom,  having  beei 
done  away  with,  so  far  as  relates  to  tb«  {^ 
cunlary  penalty,  by  stat  4  k  5  If.  4,  e.  IS. 
(22d  of  May,  1884.)    J««x  v.  Perexr^    J?> 

(2.)  How  far  repealed  by  stat  4  A  5  W.  4, 
c.  13.    Ante,  XXVHL  (L) 

XXIX  3  A  4  W.  4,  c  98,  s.  7. 

Its  efrect  on  warrants  of  attorney. 

The  stat  3  k  4  W.  4,  c  98,  s.  7,  wbiek 
protects  bills  of  exchange  pajrable  at  tb7f« 
months  or  less  from  the  operatioa  of  Ik* 
usury  laws,  extends  also  to  warranti  of  at- 
torney given  to  secure  payment  of  sack  bifii 
Oowwp  V.  Medhe.  ^^ 

XXX  4  A  5  W.  4,  e.  13.    Its  eflbet  on  stst  3 
A4W.  4,  c.  53.    Ante,  XXVHL 

XXXL  4  A  5  W.  4,  c  82,  B.  3L 
Execution. 

Under  stat  4  A  5  W.  4,  e.  62,  s;  31,  «ben 
a  judgment  has  been  obtained  in  the  Ont 
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of  OmnnMm  Pleai,  lAnesater,  avd  It  is  ftworn 
ttftt  the  d«fend«Dt  has  remored  his  peraon 
o«t  9t  the  jorisdiotioii,  hot  nothiDs  is  raid 
M  to  hie  goods,  the  Court  of  E.  B.  will  grant 
ekeentioii  egeiiist  the  person  only.  Lord  t. 
Orof.  81 

XXXn.  ft  A  6  W.  4,  e.  1.    Bee  Exeeuium, 

IILl. 
yxxm.  6  A  6  W.  4,  e.  t.    Ante,  XIL  (2.) 
SECOKBLT:  Dedjioaion  parUcolar  local 

and  penonal  etatutee. 
XXXIT.  Canal  aet 

Oflrtain  proprietorf  irere,  hy  two  statntes, 
appointed  nadertaken  of  the  rirer  Bun 
BAvigation,  and  empowered  to  make  outs  and 
other  workt.  By  a  lubtequent  statute  they 
were  united  in  one  eompany,  and  it  was 
enaetedy  that  the  said  company  should  not 
"  be  taxed  or  assessed  for  ike  tame  or  the 
p^«tfi**  thereof  at  any  plaoe  exeept  S.  or  D." 
The  eUuse  immediately  preceding  oen- 
taiued  nothing  te  whioh  "  the  same"  could 
refer. 

By  a  later  statute,  reciting  that  it  was 
found  expedient  that  the  company  should 
abandon  part  of  the  old  navigation,  and 
make  new  cuts  in  lieu  thereof,  they  were  em- 
powered to  make  sueh  outs>  and  afterwards 
te  take  eertain  new  rates  and  duties.  And 
it  WM  then  eaaoted,  "  That  the  intended 
cuta  or  eanals,  alterations  and  works,  shall 
be  eonsidered  and  t4iken  as  part  of  the  navi- 
gation of  the  river  Dun ;  and  all  and  every 
the  provisoes,  directions,  restrictions,  penal- 
ties, and  forfeitures  in  and  by  the  before-re- 
eited  acts,  respecting  the  boatmen  employed 
on  the  said  river,  the  owners  of  boats,  keels, 
or  vessels,  or  other  persons  employed  there- 
on passing  the  locks  of  the  said  river,  or 
staking  obstructions  therein,  or  in  any  other 
respect  relating  thereto,  or  for  the  benefit  or 
protection  of  the  said  navigation,  and  all 
other  powers  and  authorities  therein  con- 
tained, shall  extend  and  be  applicable  to  the 
laid  cuts  or  eanals,  alterations  and  works, 
as  fiilly  in  every  respect  as  if  the  said  cuts, 
Ao»,  had  originally  been  part  of  the  said 
navigation,  and  had  been  inserted  in  the  said 
nete.-" 

Held,  that  the  words  "the  same  or  the 
profits  thereof,"  in  the  first  exempUng  sta- 
tnla,  most  be  taken  to  mean  the  then  navi- 
gntion.  so  far  as  any  part  of  it  wis  the  snb- 
Jeot  of  rate,  and  that  the  navigation,  so  far 
as  it  would  otherwise  have  been  rateable, 
was  thereby  exempted  from  poor-rate.  And 
th*t  the  subsequent  act,  by  incorporating 
the  new  cuts  with  that  navigation,  extended 
the  exemption  to  them. 

Without  sueh  incorporation,  Qussre,  whe- 
ther the  words  beginning  **  and  all  and  every 
the  provisoes,"  Ac.)  would  have  exempted 
the  new  works  f  JUie  t.  luhalritamtt  o/Bam- 
hg  Dun,  661 

XXXV.  Court  ef  Requests  Act 

To  deprive  a  plaintiiT  of  costs,  under  a 
Court  of  Requests  Act,  for  debts  not  exoeed- 
iBg  6L,  owing  by  persons  residing  within  a 
district,  it  must  appear  that  the  defendant 
resided  at  the  time  of  the  action  being 
brought;  an  afildavit  that  the  defendant 
"  resides"  within  the  district  is  insuflloient 

An  act  excepted  any  debt  for  any  sum, 
being  the  balance  of  an  account  or  demand, 
origuially  exoeeding  bL     Semble,  that  this 


exception  applies  to  a  debt  reduced  below 
61.  by  payments  made  fh>m  time  to  time, 
while  the  items  of  debt,  forming  a  demand 
above  62.  were  being  contradicted.  Moreau 
V.  ffieke,  783 

XXXVL  IndosureAot 

An  allotment  made  to  a  viear  in  lien  of 
tithes,  under  an  indosure  act,  is  subject  to 
the  law  and  custom  of  England  as  to  dilapi- 
dations, equally  with  the  ancient  glebe;  and 
If,  when  he  comes  into  it,  there  are  fences 
upon  it  which  he  ought  to  repair,  but  he  dies 
leaving  them  unrepaired,  his  executors  are 
liable  at  the  suit  of  his  successor. 

By  an  indosure  act,  land  was  to  be  allot- 
ted to  a  vicar  in  lieu  of  tithes,  and  was  to 
be  first  well  and  sufficiently  fenced,  in  sueh 
manner  as  the  commissioners  should  direct, 
at  the  public  charge,  but  for  ever  afterwards 
to  be  repaired  by  the  vicar  and  his  suc- 
cessors. An  appeal,  to  be  brought  within 
four  months,  was  given  to  parties  aggrieved 
by  any  thing  done  in  pursuance  of  the  act. 
The  land  was  allotted,  and  fenoed  by  the 
commissioners ;  but  the  fences,  being  olily 
calculated  to  last  three  or  four  veafs,^came 
ruinous,  and  remained  so  till  the  incumbent 
died,  about  eleven  years  after  the  indosure. 
No  step  had  been  taken  to  obtain  a  remedy 
for  the  neglect  to  fence  properly : 

Held,  that  the  commissioners,  by  making 
the  fences  according  to  their  discretion,  had, 
prima  fade,  fhlftlled  the  condition  precedent 
to  the  vicar's  liability  to  repair  i  that  if  the 
work  was  improperly  done,  steps  should 
have  been  taken  at  the  time  to  enforce  a 
due  performance  of  it;  and  that  the  execu- 
trix of  the  late  viear  was  liable  to  his  sue-' 
cesser  for  the  dilapidation  of  the  fences. 
Bird  V.  Belph.  773 

XXXVII.  Poor  acts. 

(1.)  (St  James,  Westminster.) 

By  a  local  act  for  the  relief  of  the  poor,  it 
was  provided  that,  if  any  person  found  him- 
self aggrieved  by  the  rates  or  assessments,  he 
should  first  apply  to  two  justices,  residing, 
Ac,  and,  if  not  relieved,  should  be  obliged 
to  pay ;  and  then,  upon  an  appeal  to  the 
next  quarter  sessions,  it  should  be  lawftil  for 
the  justices  there  to  cause  so  much  money  to 
be  returned  to  the  appellant  as  should  ap- 
pear to  have  been  overpaid,  and  to  make 
such  order  in  the  case  as  they  should  think 
fit  No  power  was  given  to  the  two  justices 
to  administer  an  oath,  nor  was  there  any 
direction  as  to  the  mode  of  hearing  the  com- 
plaint; and  no  appeal  was  given  to  the 
parish  against  the  decision  of  these  two  jus- 
tices: 

Held,  that  the  clause,  by  neeeisary  impli- 
cation,  gave  the  two  justices  power  to  hear 
the  complaint,  and  relieve  the  party,  if  they 
thought  fit,  by  reducing  the  assessment  com- 
plained of. 

Two  justices,  on  the  complaint  of  a  pa- 
rishioner, made  an  order  under  the  above 
olanse.  The  order  stated  the  complain^  and 
that  the  justices  had  heard  the  parties^  and 
were  of  opinion  that  the  sum  of,  Ac,  (a 
lower  sum  than  that  assessed),  was  the  full 
yearly  value  of  the  premises  i  and  they  ad- 
judged that  the  party  should  be  relieved  by 
reducing  the  estimate  on  which  the  assess- 
ment was  made,  to  the  Utter  sum.  It  ap- 
peared by  aflldavit,  that,  upon  the  hearing 
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Indbx. 


of  raeh  oomplminty  tibe  jostloei  deelmred  the 
nte  to  be  made  upon  an  erroneou  prinei- 
ple,  and,  after  yiewing  the  premUei,  and  re- 
ceiTing  some  itatements  not  on  oath,  re- 
duced the  aesessmenty  laying  down  at  the 
■ame  time,  ae  the  proper  principle  to  be  fol- 
lowed, a  different  one  from  that  on  which 
the  rate  had  been  made.  The  regularity  of 
the  order,  on  the  face  of  it>  waa  not  ques- 
tioned : 

Held,  that  the  order  haying  been  oade  hj 
competent  jurisdiction,  the  Court  could  not 
inquire  into  the  sufficiency  of  the  reasons  for 
milling  it.  Bex  y.  Parukionenof  SL  Jamta, 
Wutmimter.  241 

(2.)  1  G.  2,  St.  2,  O.20.  (Canterbury). 

A  local  statute  enacted,  that  certain 
ffuardians  of  the  poor  should  haye  power  to 
bind  children  apprentices,  "  proyided  such 
children  be  not  bound  for  a  longer  term  than 
until  they  shall  haye  attained  Sie  respectiye 
ages  following ;"  yis.  a  boy  of  the  age  of 
twenty-two,  and  a  girl  that  of  twenty : 

Held,  that  an  indenture  binding  a  boy  for 
a  longer  term  than  that  allowed  by  the  act 
was  not  absolutely  yoid,  but  only  yoidable. 
Rex  y.  SL  Gregory,  00 

(3.)  11  G.  4  JE 1  W.  4,  0.  10.  (Blooms- 
bury).  Who  to  be  rated  under.  Poor,  L  6. 
XXXVIIL  Railway  Act  (London  and  Green- 
wich). 

A  company  was  empowered  by  statute  to 
take  certain  lands,  making  compensation  to 
Uie  owners  for  the  yalue  of  the  lands,  and 
for  damage  occasioned  by  the  taking ;  and 
it  was  enacted  that  such  compensation,  in 
ease  of  disagreement^  should  be  assessed  by 
a  Jury  to  be  summoned  by  the  sheriff  on  the 
company's  warrant  It  was  also  enacted 
that,  upon  such  assessment,  the  satisfaction 
for  damages  should  be  settled  and  ascer- 
tained separately  fh>m  the  yalue  of  die 
lands. 

A  Jury  was  summoned  on  warrant  as 
aboye,  stating  the  subject  of  the  inquiry  to 
be,  the  purchase-money  to  be  paid  for  lands 
of  T.  K.,  and  the  compensation  to  be  made 
to  him  for  damage.  The  jury  returned  a 
general  yerdiot  for  15,000^  Neither  the 
proprietor  nor  the  company  (unless  by  the 
form  of  the  warrant)  required  a  distinct  as- 
sessment to  be  made  of  yalue  and  damages. 
This  Court  reftised  to  grant  a  mandamus  to 
the  sheriff,  at  the  company's  instance,  to 
summon  a  Jury  for  a  new  inquiry. 

It  being  objected  that,  for  want  of  a  dis- 
tinct assessment,  the  ad  yalorem  duty  to  be 
put  upon  the  conyeyance  to  the  company 
could  not  be  ascertained,  the  Court  recom- 
mended that  the  findings  of  the  Jury  should 
be  specially  stated  in  the  conyeyance,  and 
duty  paid  as  upon  a  purchase  for  15,0002. 
In  re  London  and  Oreentptch  Bailway  Com' 
jpany.  678 

XXXIX  54  G.  8,  ozxiy.    (Turnpike  Act). 

By  a  local  statute  prior  to  the  General 
Turnpike  Act,  8  G.  4,  o.  126,  trustees  cf  a 
turnpike  road  were  empowered  to  let  the 
tolls  by  writing  under  their  hands  and 
seals ;  the  rent  to  be  made  payable  to  their 
treasurer,  in  default  of  .which  eyery  such 
lease  should  be  "null  and  yoid  to  all  intents 
and  purposes  whatsoeyer." 

Held,  that  this  clause  waa  still  impera- 


tiye,  though  by  the  General  TunpiksAet, 
s.  55,  it  is  enacted,  that  alter  th«  toUi  tM. 
haye  been  let,  as  there  directed,  the  fa- 
chaser  shall "  enter  into  a  proper  sgrMisaif 
for  the  taking  thereof,  and  paying  the  mt, 
"under  such  conditions  and  in  laek  bid- 
ner"  as  the  trustees  shall  think  fit 

Held,  further,  that  a  lease  maUag  tbe 
rent  payable  to  the  tnuteee  or  tkeir  trtamnr, 
was  not  conformable  to  the  local  set: 

That  the  words  "  null  and  yoid**  in  tint 
act  were  not  to  be  constnied  as  ''yoidiMi,* 
but  that  the  lessee  or  his  surety  might  tntt 
the  lease  as  absolutely  yoid : 

And  that  the  lessee's  surety  might  tike 
adyantage  of  the  aboye  defect,  in  sn  adiflB 
brought  against  him  by  the  tnuteei  for  dob- 
payment  of  the  rent,  though  the  loseehii 
taken  the  tolls  for  seyeral  years  under  the 
lease.    Pearee  y.  Morrxee,  W 

(See  Deed,  3.) 

STOLEN  PBOPEBTT. 

In  what  ease  reoorerable  in  troyer.   Mvi^ 
Overt, 


STOPPAGE  IN  TRANSmr. 
Withholding  goods  from  yendee  at  reqnaitflf     . 
yendor,  when  a  good  eonsideration  for  pi*-      I 
mise  by  yendor  to  indemnify.  Amn^titf  II 

SUBMISSION.  I 

To  arbitration,  whether  partner  can  bind  Us 
oo-partners  by.    Award,  1. 

SURETY.  ' 

Of  lessee,  when  he  may  take  adytatage  of  de- 
fect in  lease.    Statute,  XXXIX.  | 

SURVBYOR. 

Allowance  of  his  accounts. 

An  allowattee  of  a  saryeyor's  aceoaati  it 
special  sessions  is  irregular  if  they  htn  lei 
first  been  carried  before  a  single  jutke. 
though  the  yestry  did  not  desire  it,  aad 
though  no  notice  was  taken  of  the  otMm 
on  the  accounts  being  discussed  at  the  ip«- 
cial  sessions.    Bex  y.  Qoodenomok,        40 

(See  Day;  1). 

TAXATION. 

1.  When  court  will  order  master  to  revifv. 
Coete,  14,  (1). 

2,  What  items  in  attorney's  bill  are  tanUi. 
Attorney,  L  4  ,•  Statute,  XIIL  (2).  [\\. 

TAXES. 

What  demand  of,  necessary  for  distresi^  sadff 
45  G.  8,  c.  00,  s.  S3.    StatuU,yjJL 

TENANCY. 

What  giyes  a  setttement    See  Poor,  H  Y. 

TENANT. 

B^t  Landlord, 

TENDER. 

When  it  may  be  pleaded.    Pleadimg,JXLt 

TENEMENT. 

Settlement  by  renting.    Poor,  TL 

TDCBBR. 
See  TWes. 


Imsec. 
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TIUJL 
See  JlecHefMiMs  tims,  UknattmahU  Htu,  Jkigt. 

TITLB. 

1.  Of  deelerfttioii  in  ejectment    Ejectment,  8. 
3.  How  to  be  stated  in  pleadings.    Pleading, 

n.  5. 

3.  Adyerte.    Advene  title. 

TOLLa 

LeaM  of,  under  Local  Turnpike  Aet»  bow  to  be 
made.     Statute,  XXXIX. 

TRADE. 

1.  OffeneiTe  trade. 

In  a  lease  of  a  home  (made  in  1802)  there 
was  a  eorenanty  with  a  elanse  of  forfeiture, 
not  to  use  or  exercise  the  tradee  or  Uuineteee 
oftk  butcher,  baker,  slanghterman,  melter  of 
tallow,  tallow  chandler,  tobaeco-pipe  maker, 
tofaaeeo-pipe  bonier,  soap  maker,  sugar 
baker,  fellmoager,  dyer,  distiller,  Yictnaller, 
Tintaer,  tarem  keeper  or  coffee  house  keeper 
tanner,  common  brewer,  or  any  offeneive 
trade,  without  license :  Held,  that  the  lease 
was  not  forfeited  by  carrying  on  any  oecupa- 
tioa  besides  a  trade,  and  that  it  whs  not  a 
trade  to  use  the  house  as  a  private  lunatie 
aaylam;  the  word  trade  in  this  oorenant 
bcdng  applicable  only  to  a  business  conducted 
by  Imyfaig  and  selling.  Doe  dtm.  Wetherett 
T.  Bird.  161 

2.  Custmn  in  restraint  of  trade,  when  good. 

OMfOflt,  1. 

TREES. 

Reserration  of,  in  lease  under  power,  when 
within  power.    Power,  1. 

TRESPASS. 

1.  Sridenee  requisite  to  support  issue  as  to 
loens  in  quo.    Evidence,  XlV.  3.  (2.) 

2.  What  varianee  material,  as  to  plaintiff's 
title,  between  declaration  and  CTidenoe. 
Pleading,  XL  5. 

3.  What  put  in  issue  by  plea  of  not  guilty. 
Pleading,  IL  6. 

4.  When  judge  may  certify  to  deprire  plaintiff 
ofeosto.    Statute,  IL 

TRUL. 

Kew  trial,  when  granted. 

1.  Erroneous  decision  at  triaL 

If  a  judge  at  nisi  prias  decides  erroneously 
as  to  the  right  to  begin,  the  Court  will  not 
OB  this  account  (at  least,  without  other  rea- 
sons) grant  a  new  triaL    Bird  t.  Higgineon, 

160 

2.  Proof  of  matters  not  in  issue. 

Where  a  party,  sued  for  money  had  and 
leeeiTed,  rested  his  defence  on  his  haying 
obtained  the  money  bona  fide,  in  satisfaction 
of  an  equitable  claim ;  and  the  plaintiff,  at 
the  trial,  merely  endeaTOured  to  impeach  the 
fiumess  of  the  receipt,  and  the  claim  gene, 
rally ;  and  the  jury  found  for  the  defendant ; 
the  Ckrart  refused  to  entert^n  a  motion  for 
a  new  trial,  made  on  the  ground  that,  ad- 
mitting the  fairness  of  the  transaction,  the 
defendant  appeared,  upon  the  plaintiff's  case 
at  the  trial,  to  be  not  entitled  to  retain  more 
than  a  part    Moore  r,  Eddowee.       133(n.) 

3.  Motion  to  reduce  damages  on  ground  not 
taken  at  triaL     Warrantg, 


TROVER. 

L  To  reeoTcr  ralne  of  goods  sold  to  ooloor 
usurious  transaction. 

Defendant  lent  money  at  usurious  interest 
to  plaintiff;  to  colour  Uie  transaction,  a  sale 
of  goods  for  the  amount  of  the  money  lent 
was  made  by  plaintiff  to  defendant,  and  the 
goods  were  transferred ;  and  it  was  agreed 
that  they  should  be  resold  by  defenduit  to 

SlaintiiF  at  a  higher  price,  if  a  bill  drawn  by 
efendant  on  plaintiff  for  the  re-purchase 
money,  should  be  honoured.  The  bill  was 
dishonoured,  and  the  defendant  retained  the 
goods.  Held,  that  the  plaintiff  might  reeo- 
Tcr  in  trorer  for  the  ftrll  Talue  of  them, 
without  deducting  the  money  adraneed  on 
the  first  pretended  sale.  Sargreavee  t.  Hut- 
ehineon.  12 

2.  To  recoTcr  fixtures.    Fixturet,  2. 

3.  To  reooTcr  stolen  proper^.    Market  overt 

TRUSTEES. 

Lease  by,  under  Local  Turnpike  Aot  AoMc, 
XXXIX. 

TURin^IKE. 

Local  Act,  how  fkr  controlled  by  General  Turn- 
pike Act    Statute,  XXXIX. 

YARIAKCB. 

Between  pleading  and  eridenoe.  Pleading, 
n.6. 

VENDOR  AND  VENDEE. 

1.  What  amounts  to  payment 

A  purchaser  of  goods  accepted  a  bill  for 
the  price,  which  the  render  indorsed  orer; 
and  the  indorsee  recorered  judgment  on  the 
bill  against  the  purchaser,  but  did  not  take 
out  execution ;  afterwards  the  Tender  took 
up  the  bill  and  reoeiyed  a  mortgage  from 
the  purchaser,  from  which,  howerer,  there 
were  no  proceeds.  Held,  that  the  vendor 
was  not,  in  point  of  law,  paid  for  the  goods. 
Tarleton  r,  Allhueen.  32 

2.  Stoppage  in  transitu  at  request  of  vendor^ 
Aeeumpeit,  L  1. 

3.  Vendor  of  horse,  when  liable  for  keep.  Wor- 
rantg. 

VERDICT. 
Reduction  of  damages.     VTarronly. 

VESTRY. 

Discretion  of  justices  in  appointment  of  vestry- 
men after  election  by  inhabitants.  Statute, 
XXL 

VICAR. 
For  what  diUpidaUons  liable.  /SltoMs,  XXXVI. 

VOID,  VOIDABLE. 

1.  Indentures.    Statute,  XXXVIL  (2). 

2.  Lease.    Statute,  XXXIX. 

UNLIQUIDATED  DAMAGES. 
See  Pleading,  UL  2. 

UNREASONABLE  TIME. 

When  it  may  be  set  up  in  reduction  of  dama- 
ges.    Warrantg. 


402  Ift«fel< 

1.  WkM  goodf  Bold  to  ecAoiir  ia  dsiirtoiiA 
tnngMtion   may  be  nMTvNd  ia  thy?«r. 

I.  TiiiMofiifiirioiif«ontrMttobeplM46d,ind 

prored  •■  laid.    PUading,  XL  L 
S.  W^n  wamnt  of  attorney  protMtod  from 

my  Imrt.    Stah^,  XXIZ. 

WAtVBR. 
Of  dottteao^  what  i«.    Amwmpak,  L  1. 

WABRANT* 
I.  Of  Jnd^e,  to  am«ty  bow  obialtaed.    Or&wn 

n.  OfattoiUdy. 
1.  Wbenprot6tite^fW>liiiitar3^UiW8.  Statute, 

S.  Jnd(rmeAt  and  ftzecntion  upon. 

(1.)  After  death  of  party. 

B.  gaTe  a  warrant  of  attoniey  to  H.,  to 
eonfese Judgment;  and,  by  the  memorandum 
•■  the  warranty  B.  for  himielfi  his  ezeooton, 
and  adminUtrators,  agreed  that  it  ihoald  be 
lawful  for  H.  to  enter  up  indgment  at  any 
time,  notwithstanding  twerre  months  or  up- 
wards should  hare  elapsed  from  the  date^  or 
B.  should  be  dead,  without  applying  to  the 
Court  for  leave;  and  to  issue  ezeoution  on 
any  judgment^  notwithstanding  twelve 
months  should  hare  elapsed  from  the  signing 
thet-bof,  ot  B.  should  be  dead,  without  seire 


B.  died  in  the  vaeation  of  Hilaiy  term, 
1834,  which  term  oommenoed  more  than  a 
year  and  a  day  from  the  date  of  the  Wan^ani 
Jh  the  eame  yaeation,  and  before  the  rules 
of  Hilaiy  term  4  W.  4,  oame  into  operation, 
H.  entered  up  Judgment,  without  ue  leave 
df  the  Court  or  a  Judge's  order,  and  took  out 
eteeution,  without  scire  facias.  The  Court, 
M  the  instance  of  B.'s  administrator,  set  the 
warrant,  Judgment,  and  execution  aside,  and 
ordered  Uie  proceeds  of  the  execution  to  be 
paid  to  the  administrator,  on  the  ground  that, 
notwithstanding  the  agreement,  Judgment 
eotild  not  be  entered  up  lifter  B.'s  death. 

QnsBre,  Whether  the  distance  of  titne,  if 
that  had  been  the  only  objection,  oouM  be 
dispensed  with  by  the  agreement  ?  Seaik  t. 
Brindl^,  865 

(2.)  On  proof  of  the  party  being  alive 
within  reasonable  time. 

Since  the  Rules  of  Court,  Hil.  4W.  4,  Judg. 
ment  may  be  entered  up  on  a  warrant  of  at- 
torney, the  affidavits  shewing  that  the  de- 
ftndant  was  alive  within  treasonable  distance 
of  time. 

The  eighth  day  preceding  the  day  of  the 
application,  though  not  witiiin  the  term  in 
which  the  application  is  made,  is  at  a  reason- 
able distance  of  time* 

On  a  warrant  of  attorney  to  suiTer  Judgment 
to  be  entered  up  against  two,  or  either  o/tketn. 
Judgment  may  be  entered  up  against  one 
only.    Jordan  v.  Farr,  437 

(3.)  After  demand  on  insane  person. 

A  party  executed  a  warrant  of  attorney  to 
secure  the  re-transfer,  upon  demand,  of  stock 
lent  to  him :  afterwards  he  became  insane, 
and  continued  so  to  this  time.  A  formal  de- 
mand of  the  re-transfer  was  made  upon  him. 
The  Court  reftised  to  allow  Judgment  to  be 
entered  up.    Capper  v.  Dando^  458 


(4).  Against  one  of  t#o.    Ante,  H, !,  (1) 
3.  Bnteiing  satisfttetien  ea  jadgawat  wH 

J.  executed  a  warrant  of  attoniey  t«  mo- 
fessjudgment;  the  defeasance redtodtaiert- 
gMc  made  by  M.  to  A.,  with  a  pioTiso  fot 
redemptioh  on  payment  of  the  priadptJoi 
a  day  named,  with  interest  in  the  meai  tiac; 
the  defeasance  further  recited,  thst  J.  pn 
the  warrant  of  attorney  as  a  leeority  for  t&t 
payment  of  the  Interest  after  the  taU,  at  tb 
time,  and  in  manner  appointed  by  the  atrv 
gage  deed;  and  that  it  was  intended  tbii 
Judgment  should  be  entered  up  forthviA;  it 
furUier  provided,  thai  no  execution  ibooU^ 
issued  till  default  should  be  made  ia  psynea 
of  the  interest  at  the  times,  4e.,  (aabefcn  ; 
but  that,  if  default  shcfuld  be  anie  iiwk 
payment  execution  might  be  isiaed,  it  vj 
time  and  fkom  time  to  time  thereafter, foriH 
the  arrears  of  interest  then  due,  and  iitum- 
forth  to  aeerue  due.  Judgment  wai  vkni 
up  on  the  warrant  The  interest  die  if  to 
the  day  named  in  the  mortgage  inetaar^lT 
was  paid  soon  after  the  day.  AflKrffwdi.i^ 
mand  was  made  on  J.  for  payment  ef  IsierRt 
accruing  after  the  day.  On  applioatiea  o 
the  Court  to  order  aatiafostioi  to  he  eilml 
on  the  roll  t 

Held,  that  the  motion  was  at  aH  emti  p^ 
mature,  execution  not  having  inaed:  ui 
per  LitUedale  and  Williaau,  Js.,  that  il  w    | 
not  sufficiently  clear,  fh>m  the  dtkmatt- 
that  the  wanaat  of  attorney  was  ialadid  a    | 
cover  only  the  interest  up  to  the  day  bhh^     i 
indusiTely,  for  the  Court  to  interfere.  Atki»     I 
ton  V.  Jonee.  ^     I 

WARRANTY.  I 

Of  horse,  course  to  be  taken  by  purdiaMr  «e 
breach  of  warranty. 

If  the  purchaser  of  a  horse  ea  watiutv 
discovers  him  to  be  unsound,  he  ebosld  h- 
medifttoly  tender  him  back  to  the  leDer :  ici 
if  the  seUer  refuse  to  take  him,  ehooMiell 
him  as  soon  as  possible,  for  the  best  |mf(^( 
can  be  proeured.  The  s^er  is  liable  ft*  tii 
keep,  in  the  meanwhile,  for  a  leeseu^ic 
length  of  time. 

What  length  of  time  is  reasooabte,  ia  b? 
particular  case,  is  a  question  for  a  jaiy. 
.  In  an  action  upon  such  warranty,  if  ^- 
fendant  wiahes  to  rednoe  plaintiradaiBto 
keep  on  the  ground  that  the  time  was  lan*- 
aonable,  he  must  make  that  point  at  the  trill. 
If  he  then  defends  solely  on  the  gronndttii 
there  was  no  breach  of  warrant,  and  ^« 
Jury  give  damages  in  respect  both  of  tke  (n^ 
and  keep,  he  cannot  move  to  redoee  tkea 
because  the  Judge  did  not  leave  it  to  tbe^ 
whether  or  not  Uie  horse  was  kept  an  laree- 
aonable  time.     Ckeeterwum  v.  LamL      i*' 

WILL. 

Deposit  ol^  when  Prerogative  Ooutt  ik^ 
firom  enforoing.    Pr^ki^iiiam 

WORDS. 
What  are  aotionable.    SiafuUr, 

WRITINa. 
Wha\  writing  exelades  parol  evidence  ef  eee- 

traot.    Evidence,  VLt. 
Meaningof  obseure  writing,  by  when  to  be  d^ 

tormined.    Eeidene^  TL,  4. 
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VACATION  PRECEDING, 

IN  THK  FIFTH  YEAR  OF  THE  RBIGN  OF  WILLUK  IV.— 1836. 


The  Judges  who  sat  in  Banc  daring  this  tenn  were, 

Ttndal^  G.  J.  Gaseubi,  J. 

Pabk,  J.  YaughaNi  J. 


IN  THE  HOUSE  OF  LORDS. 

(In  Error.) 

ANDREWS  V.  DBEVEB  and  Others.    Jfay  21. 

Mere  non-jMiTment  of  tithes  is  no  answer  to  a  claim  of  tithes  bj  a  laj  impropriator. 

This  was  an  action  of  debt,  bronght  in  the  Court  of  Ein^s  Bench  by  the 
plaintifi  below  against  the  defendant  below,  npon  the  stat.  2  &  8  Edw.  6,  c. 
13,  for  not  setting  ont  tithes. 
921      *^^^  declaration  stated  that  the  plaintifb  below  were  proprietors  of  the 

^  tithes  of  com,  grain,  and  hay,  of  certain  lands  in  the  parish  of  Prestbory, 
in  the  county  of  Chester,  and  that  the  defendant  below  was  occupier  of  the 
Bame  lands.  It  then  set  forth  the  subtraction  of  the  tithe  by  the  defendant, 
and  claimed  the  treble  value.  There  was  a  plea  of  nil  debet,  and  a  particular 
of  demand,  from  which  it  appeared  that  the  action  was  brought  to  recover  the 
valae,  single  or  treble,  of  the  tithe  of  about  twenty  acres  of  hay  for  six  yearSy 
commencing  with  1825,  and  amounting  to  35^.  5s.  in  the  whole. 

The  cause  was  tried  at  the  summer  assizes  1831,  for  the  county  of  Chesteri 
before  BoUand,  B.,  whvi  the  plaintifb  below  obtamed  a  verdict  for  105/.  15s. 


412  Andrews  t;.  Dbkveb.    T.  T.  1835.  [I 

being  the  treble  of  the  amount  specified  in  the  pardcolBr  of  tiie  demiiid,y 
whicn  sum  judgment  was  entered  up  accordingly. 

At  the  trial  a  bill  of  exceptions  was  tendered  to  the  learned  Ji&dge,  lA 
haying  been  duly  sealed^  and  error  brought  ^«Kupon  into  the  Court  of  b 
cheauer  Chamberi  Uie  ju2lgiiieift<of'ihie 'Court  W«w  \ta  there  sffimed. 

The  defendant  below  now  brought  his  writ  of  error  into  FteliameDtfor* 
versing  both  these  judgments.  ^ 

From  the  bill  of  ezceptionsi  it  appeared  that  the  plaintifib  bdow  were  tkeU 
i^rq|>riator8  ef  iithes  Im  the  pariBn  &f  Frestbtuy,  but  there  Was  to  erfdensj 
tithes  having  ^er  %een  takta  oft  or  ftaid  fet  ^  in  imffd^  of  ikhe  hn^  ooea 
by  the  defendant  below  in  that  parish ;  whereupon  the  learned  Judge  &«■ 
the  jury  that  mere  non-payment  of  Mtte  tithe  was  no  answer  to  &  ekim  of  j 
tithe  by  the  lay  impropriator  j  that  it  was  clear  it  was  no  answer  to  the  di 
even  of  a  lay  rector,  aoi  that  thl^  jiditr  ootid  not  ]pt%^me  a  grant  bmm 
*non-payment  of  tithes.  To  this  direction  the  counsel  for  the  defeadut  J 
below  excepted.  ^ 

F,  PoUock,  and  J.  Jervity  for  the  defendant  below,  now  contended,  in  a 
stance,  that  as  aandnst  a  lay  imprt^atoir  a  grantor  release  of  the  litk  n 
to  be  presumed  from  long  continu^  noh-iMyment, upon  the  acknowledged; 
ciple  diat  a  lesal  origin  may  be  inferred  from  long  undisputed  cakjojmeDt  ! 
authorities  which  seem  to  bear  out  the  proportion  that  no  distinodon  exisi 
this  respect  between  a  lay  aad  «  ^^trkual  rector^  and  thai  mere  non-papa 
titles,  however  remotiily  cstried  badt,  fhmlriked  noati6tref  to  the  claim  oi^ 
when  examined,  will  be  found  to  rest  on  no  sure  foundation.  They  pxooeei 
the  assumption  that  the  daim  founded  (m  non-paymetit,  tt  evi^daismgi 
grant,  is  in  substance,  and  effect  a  claim  of  prescriptive  exemption  froisi 
altogether,  which  if  is  admitted  cannot  prevail  against  either  a  ainiitiuln 
or  a  lay  impropriator ;  but  the  two  cases  are  essentially  distinct,  tbe  ooeV 
a  claim  which  is  inconsist^t  1?i%h  the  'sMOf^  &A  oHgih  t>f  ^e  ^fopert^t 
other  being  in  no  rel^eot  tMeniistent  with  eithir,  und  Imog  at  the  »iBei| 
in  strict  accordance  widi  the  zcdes  of  law  as  applied  to  eveqr  descriptko  d% 
perty  iiaving  similar  qualities. 

Before  the  dissolution  of  monasteries,  the  property  of  the  chuidi  eoaUi 
be  granted  away  from  the  chureh,  and  no  layman  could  plead  an  entire  ed 
tion  from  the  payment  of  tithe;  there  tmU,  therefore,  ne  no  prescriptiTei 
in  a  layman,  whether  arising  from  grant  or  from  release.  &ut  when,  after 
dissolution,  a  portion  of  the  chureh  proper^  came  into  the  hands  of  lajina, 
nature  and  character  of  that  propetty  Wdre  altered;  it  acquired  the  qaafiw 
lay  property  generally,  and  become  snso^tible  of  eveiy  ^modifieatioo  of 
which  lay  property  admitted.  Th^re  id  tiothilig,  the^td,  tm^oasoDibk 
in  the  supposition  that  the  whole  or  a  portion  of  the  tithes  of  a  rectair 
have  been  granted  away  either  in  perpettdty  or  for  a  term ;  or,  what  is  sob 
tially  the  same  proposition,  that  an  individual  ^prietor  of  lands  sabjir 
tithes,  or  the  whole  of  such  proprietors  within  a  given  district^  should  bn; 
chased,  for  an  adequate  consideration,  a  release  from  the  paynient  of  tbe 
or  some  particular  species  of  tithe.  In  the  contrary  doctrine,  on  tbe 
hand^  there  is  the  anomaly,  that  time,  which  gives  stability  to  all  otber 
perty.  impairs  the  security  of  this,  by  destroying  the  evidenoe  of  title  on  " 
it  is  founded,  without  a&rding  any  equivalent  protection  &om  the  ^'" 
ei^ovment. 

That  doctrine  so  entirely  at  variance  wiUi  the  principles  of  Uw,  ba&l 
many  times  questioned  and  condenmed  by  hish  legftl  authoritiea ;  among  m 
by  Mr.  Baron  Ghurk  in  Fanshaw  «.  More,  1^  llagle  &  t'oung's  Tithe  C^' 
by  Lord  Bosslyn  in  Bose  v.  CaUand,  2  Eagle  &  Youngs  485.  by  Mi.Btf 
Wood  in  Meade  v.  Norbury,  8  Ea^le  &  ITounff,  746,  and  by  Lord  Bedai 
in  the  same  case  carried  upon  appeal  into  the  House  of  Lordft. 

To  which  names  may  be  added  those  of  Lord  Talbot  and  Lord  Esr^ 


who  are.ftfttffdLlff  Iiord.IJdoiiyaa  reported  in  th«  oaae  of  Berney  v.  Harv^^  2 
Eagle  &  Ybung,  335,  to  have  stnnggled  diongh  inefffactu^yji  against  the  doc- 
trme. 

The  AUcmey  Oeneralj  and  Tempkf  for  the  (Uinlfflb.  below.  ifiUed  on  the 
^jud|;ed,CAl9.of  li^w  as  Utherto.  a^todnj^])  ija  the  oourts  of  law  imdeqaitj, 
and  sajfjfwtfid  bj  a  long  and  uniform  current  of  anthority;  and. 
4(^1      ^he  Judge8(a)  being  requested  to  give  their  opinion  on  the  foUowihg 

•'  questiony — 

Whether  die  mere  non-payment  of  tithes  is  a  sufficient  answer  to  a  claim  of 
tithes  made  by  a^^y  unprpi^ritktor  ? — 

TiNDALj  0.  Jt  a«i^^*I  faoMFe  testatecto^yoar  lbrdshi|MU  the  uoaxiimous  opin- 
ion of  my  learned  brothers  and  mjrself,  that  the  mere  non-payment  of  tithes  is 
not  a  sufficient,  answer  to  »  okdln  of  tithes  made  by.  a  lay  i^^priator.  That 
there  can  be  no  prescription  in  non  decimando  against  a  lay  impropriator  is  a 
prinei^e  of  law  so  tltorougMT-  settled  tbait  it  can  admit  o#>no  doubt  The  only 
1^  groundi  tfaerefbre,  on  wnich  the  non-pernancy  of  tithes  can  be  set  up  as  an 
answer  to  a  ebjitp,  o{  tithes.  i£U.that<it  affords,  tb^  presumption,  of  a  ^nt  or  tithes 
i^  by.  ibi^  Uj  imp^iHJiMiQr.  ta  the  tenertensot  Sp  £ur  as  t£e.  authpritiest 
have  been  brou^kt*  belbte  jonrlordflhipei  not  &  single^  instBa^e  cam  be  foiUHl  in 
wUch  tieiie  haa  been  a  presumption  of' a^  grant  ftoat  tk^  lay  reetor  where  there- 
haa  not  been  some  positive  evidence,— something  more  than  the  mere  non-pOT- 
ception  of  tithes  from  all  time, — as  the  foundation  of  such  a  presumption.  The 
course  of  ^uAhprities  is  unifonnii^  this  res]^t,  so  as  to  rend0r  it  unnecessary 
for  OS  to  eujier  into  thsit  discussion.  Bui  tae  question  put  by  your  lordships  is. 
comprise  in  terms  merely  negi^tive,  that  there  has.  been  no  percej^tion  of  tithes, 
by  the  lay  nectorat  any  pieriod;  no  positive  or  affirmative  ground  is  suggested; 
no  separation,  of  aoj[  one  species  of  tithes  ttom,  the  rest;  no.  descriptioui  in  anv 
way,  of  the  deed  which  forms  the  munimenji  of  the  title  to  the,  land. by  whicn 
the  knd  itself  isistjsitedw  tp  ba  tithe  fcee.;  no  instance  suggested,  in  which  the 
«^-|  tithes  have  been  treated  as  property  by  th^.  owner  or*the  land,  either  in. 

^  family  se^t]ei9eo4^  or  coixveyanees  ironi  one  hAud.  to  anpther^  or  in  leases- 
from  the  owners  of  the  tithes ;  in  all  which  cases  there  would  have  been  a  posip 
tive  dealiog  with  tbp  tithes  as  a  subslmtive  property  separate  and  distinct  urom 
the  laud,  aud.in  ^oh  the  ei\]oyment  of  that  property  by  the  non-perception, 
bj  the  lay  rector  would  have  gone  nloag  and  have  been  consistent  with  the. 
doGUQieutary  evidence.  Ir  these  supposS  cuaes  nothing  would  have  been  want- 
ing bat  the  i)roduction.of,tbe  ori^na!  ^nt  of  the  tithes  from  the  lay>  rector  to 
the  terre-tenant;  and  the  want  of  such  original  gr^nt  might  well  be  supplied, 
bj  the  presumption,  tb»t.  it  once  existed,,  and  was  lost;  by  time^  or  accident|  on 
the  (tfdina^  grounds  on.  which. such  presumptions  are  made;  but  the  presump^ 
tion  in  this  case,  if  made  at  all,  must  be  grounded  on  the  mere  non-perception,, 
and  nothing.  e2se« 

We  are  unable,  however^  to  see  how  far  the  presumption,  resting  on  such, 
negative  grounds  alohef  can  be  distinguished  either  in  principle  or  effect,  from 
a  prescription  in  non  decimando.  In  ooth  cases  the  evidence,  and  the  only  evi- 
dence, must  be.  the  right  of  the  rector  on  the  general  law  of  the  land,  the  occu- 
patioa  of  titheable  land  by  the  terre-tenant,  and  the  non-perception  of  tithes 
arising  from  the  land  in  the  earliest  times  to  the  rector.:  the  claim  on  the  part 
of  the  land  owner,  is  precisely  the  same  whether  set  up  as  a  prescription  in  non 
decimando,  or  the  presumption  of  a  grant.;  it  is  in  both  cases  a  claim  that  the 
land  is  to  be  held,  free  from  the  payment  of  tithes.  If,  therefore,  such  a  state 
of  facts  can  be  held,  to  support  tne  presumption  contended  for,  it  would  neces- 
Barily  follow  tbftt  i»  every  case  the-  non-payment  of  tithe  would  have  the  full 

(a)  Pni9nt»  l^ndal,  C.  J,,  Park|  Qaialee,.I4ttledslflb  Patteson,  WilUams,  Coleridge,  Js^ 
rarke,  Bgllaod,  an^  Quropy,  Bs.. 
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efhot  of  a  presoription  in  non  decimando^  though  such  a  preecription  is  admit- 
ted not  to  D6  valid  at  law. 

Upon  these  short  grounds  we  have  come  to  the  ^conclusion  which  I  have  |^ 
already  stated  to  jour  lordships.  ^ 

Loid  L^NDHUBST;  and  Lord  Brougham,  having  expressed  their  ooncurrenoe, 
the  judgment  of  the  Oourt  below  was  Affirmed. 


(IN  THE  EXCHEQUER  CHAMBER.) 
GWTNNE  V.  BUBNELL  and  Others.    i%  28. 

1.  The  sale  of  a  tax  coUector'B  lands  and  goods  is  not  a  condition  precedent  to  pnttiof 
in  salt  a  bond  glyen  by  a  soretj  under  43  G.  3.  o.  99,  for  the  due  performance  of  th6 
collector's  duties. 

At  all  eyents,  not  nnless  the  obligee  have  notice  where  to  find  the  collector's  property. 

2.  Payment  to  the  account  of  a  giren  year,  of  sums  collected  for  a  diflbrent  year,  Is  ne 
discharge  of  the  demand  agahist  the  collector  in  respect  of  those  sums. 

8.  It  is  no  objection  that  the  surety's  bond  is  conditioned  for  payment  by  the  collector  to 
the  receiver-general,  and  to  the  commissioners :  or  that  it  is  conditioned  for  payment 
at  the  times  by  the  act  appointed. 

The  Court  of  Common  Pleas  having  decided  in  this  case  that  the  sale  of  a 
taz-oolleotor's  lands  and  goods  is  not  a  condition  precedent  to  putting  in  suit  a 
bond  ffiven  by  his  surety  for  the  due  ^soharge  of  the  collector's  dutiesy  the 
speoisi  case  (see  9  Bingh.  644)  being  turned  into  a  special  verdict^  was  brought 
on  a  writ  of  error  before  the  Court  of  Exchequer  Chamber,  where  Sir  W. 
FoUeUj  for  the  plamtiff  in  error,  contended, — 

First,  That  the  bond  should  have  been  taken  in  the  name  of  his  Majesty,  and 
proceedings  taken  thereon  accordingly. 

Secondly,  That  the  condition  of  the  bond  was  not  to  the  effisot  required  bj 
the  statute  43  G.  8,  c.  99,  and  3  G.  4,  c.  88. 

^Thirdly,  That  the  bond  and  condition  were  void  for  uncertunty, —  po 
Bigg,  the  collector,  in  one  part  of  the  condition  being  required  to  pay  over  I- 
the  moneys  to  the  receiver-general,  and  by  another  part  of  the  condition  being 
bound,  when  reauired,  to  account  for  and  pay  over  the  moneys  collected  on  ac- 
count of  the  said  assessments  to  the  commissioners,  or  any  two  of  them,  or  sodi 
person  as  they  should  appoint ; — ^and  that  the  latter  part  of  the  condition  wu 
illegal,  the  collectors  being  required  by  the  said  statutes  of  43  G.  3,  o.  99,  and 
8  G.  4,  c.  88,  to  pay  over  the  moneys  collected  to  the  receiver-general  under  a 
penalty. 

Fourthly,  That  the  third  breach  of  the  condition  assigned  in  the  replication 
to  the  second  plea  did  not  state,  nor  did  it  appear,  on  any  part  of  the  record, 
that  any  days  or  times  were  appointed  for  the  payment  of  the  moneys  collected ; 
and  as  the  collectors  are  by  the  said  acte  required  to  pay  the  moneys  to  Uie  i% 
ceiver-general  at  such  times  as  shall  be  appointed,  the  appointment  of  such  times 
was  a  condition  precedent  to  payment  by  the  collector  Bigg.  Further,  that  it 
cUd  not  appear  that  the  receiver-general  attended  at  any  place  whereof  Bigg  had 
notice,  to  receive  the  moneys  collected,  (see  rule  1,  8  G.  4,  c.  88,)  or  that  Bigg 
had  notice  of  any  time  or  place  appointed  for  paying  over  ^e  same,  or  that  aoy 
of  the  moneys  received  by  Bigg,  as  alleged  in  the  third  breach,  were  reoeiTea 
prior  to  the  days  appointed  for  paying  over  the  same;  and  that  it  was  a  condi- 
tion precedent  for  the  receiver-general  to  have  appointed  an  office,  or  to  hare 
attended  within  ten  miles  of  the  ooUector^s  place  of  habitation,  and  to  have 
snveii  hinp  notice  of  the  time  and  place  appointed  for  payment.  (See  8  G.  4,  e. 
is,  Bule  No«  1,  4^h  rule,  and  43  G.  3,  c.  99,  s.  50,  by  which  a  ooUeotor  is  Oi« 
bound  to  travel  beyond  ten  miles  firom  hia  habitation.) 
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^1      KftUy,  Thai  the  payment  by  Bigg  in  the  manner  *finmd  in  the  special 

•I  caoe  was  a  sufficient  payment^  aooorang  to  tlie  oondition  of  the  bond,  to 
discliarge  the  plaintiff  in  error  as  his  surety. 

SiztUy,  Tbiat  the  aeinire  of  the  lands  and  goods  of  the  ooUeeftor,  or  at  any 
rate  an  endeaTonr  by  the  commissioners  to  ascertain  whether  he  had  any  or 
not)  was  a  condition  precedent  to  their  commencing  an  action  on  the  bond ;  and 
it  was  not  shewn  on  the  pleadings,  and  did  not  appear  from  the  finding  of  Uie 
JQiy,  that  the  commissioners,  previonsly  to  commencing  this  action,  nsed  any 
eodeayoor  to  seiie  the  lands  and  goods,  or  to  ascertain  whether  Bigg  had  any, 
|8ee  43  G.  8,  c.  99,  s.  18),  while  it  was  expressly  fonnd  that  Bigg  had  some 
laodfi  and  floods  that  were  not  seiied. 

Seyenthiy,  lliat  the  plaintiff  in  error  oaght  to  have  had  judgment  on  account 
of  the  finding  on  the  6Ui,  14th,  and  15th  issues.(a) 

Taddjff  S^t.,  supported  the  judgment  below.  Our.  adv.  vuiL 

The  judges,  differing  in  opinion,  now  deHyered  their  judgment  seriatim. 

Williams,  J.  This  case  comes  before  us  upon  a  special  verdict,  and  the 
qotttion  arises  upon  a  bond  given  by  the  plaint^  in  eiror  for  die  due  pexform- 
iDoe,  by  a  jperson  of  the  name  of  Bigg,  of  the  duty  of  collector  of  taxes,  to  the 
defendants  m  error,  commissioners  of  taxes,  under  the  48  G.  8,  c.  99.  To  the 
dedaiation  on  this  bond  the  plaintiff  in  error  pleaded,  amonffst  other  thinfls  not 
«IQ1  material  to  be  noticed,  fifthly,  <<  that  Bigg  did  demand  and  collect  3l  the 
^  assessments ;  and  that  from  *that  time,  to  the  time  of  exhibiting  the 
present  bill,  he  had  lands,  goods,  and  chattels  within  the  jurisdiction  of  the 
oommiasionera,  of  which  they  had  notice,  and  which  might  have  been  seized 
and  sold  by  them,  but  which  they  ncfflected  to  sell."  To  which  the  defend- 
ants in  error  have  replied  in  the  fdlowing  manner : — "  That  Bigg  did  not 
^ithfoUy  demand  and  collect  all  the  assessments ;  that  he  had  no  lands  within 
their  jonsdiction  which  they  could  seise  and  sell  of  which  they  had  notiee ;  and 
that  all  the  goods  and  chattels  of  the  said  Bigg  within  their  jurisdiction,  and 
of  which  they  had  notice,  were  seiied  and  sdld,  and  were  inadequate  to  the 
satisfying  the  deficiencies  of  Bigg."  And  in  my  view  of  the  case,  it  is  not 
necessary  to  adyert  further  to  the  pleadings. 

With  respect  to  the  special  verdict,  the  material  facts  found  are, ''  that  the 
aid  Bigg  had  lands  or  houses  after  his  alleged  default,  of  the  value  of  121/., 
which  oonld  have  been  seised  and  sold  by  the  commissioners,  under  the  48  G. 
3,  c.  99,  B.  52 ;  and  that  he  had  goods  after  such  default  of  the  value  of  200/., 
which  could  have  been  seised  andsold  by  the  commissioners ;''  and  also,  *'  that 
the  Hud  oommissioners  had  not  notice  that  Bigg  was  possessed  of  any  houses, 
lands,  or  goods,  at  the  time  of  his  default.'^  The  jury  then  find,  what,  1  admit, 
falls  fiur  short  of  notice,  that  the  said  Bigg  was  possessed  of  goods. 

Two  questions  arise,  depending  upon  the  construction  of  the  above-mentioned 
statute  ;~first.  Whether  the  sale  of  the  lands  and  goods  of  Bigg  be  a  oondition 
I^eoedent  to  the  commencement  of  the  action  against  the  surety ;  and  next, 
whether  notice  by  the  surety  of  the  existence  of  such  lands  and  goods  to  the 
oommissioners  be  necessary. 

The  first,  and,  as  it  seems  to  me,  the  principal  question,  arises  upon  the  oon- 
«2I1  struotion  of  the  thirteenth  section  of  48  G.  8,  c.  99,  which,  after  pro- 
^  vidine  that  '''the  collectors,  if  required,  shall  find  good  and  sufficient 
security,  by  bond,  in  the  manner  prescribed,  contains  this  provbo : — '<  That  no 
such  bond  shall  be  put  in  suit  against  any  surety  or  sureties  for  any  deficiencies, 
other  than  what  shall  remain  unsatisfied  after  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  such  collector,  in  pursuance  and  b^  virtue  of  the  direc- 
tions and  powers  given  to  the  respective  commissioners  b]f  this  act.'' 

Upon  the  cons^ction  of  this  clause  9pposite  inconveniences  have  been  sug- 

(«)  The  judgment  of  the  Court  is  so  ftiU,  as  to  render  it  nnneoessaiy  to  give  here  mors 
than  tb«  heads  of  tlv>  argnment  for  the  plaintiff  in  error. 


il%  GwYNNK  V.  Vuxmyu.  T.  T.  1835.  [II 

g9sted  UL  tbe^oonsaa. of  the, acgam^nt;  Qa  the ^mrtUM  WhuibteaiBi^&MX  if 
the  sal^  ahoye  alluded  to  be.  held  a  -eenditian  pwwodanty,  the^  oennflqiwini.  mxM 
he,  that  a  remedy  intended  for  the  reUeC  oi  tfiOf  paivhi  nkijf 'W  g—jpcoiaA  or 
wholly- lost  whikt  the  GommisnooArs  aia  cwgnyrf  in.  t»  eacUMa  and  frahkoi 
inwij^  inio  thfi  state  of  the  ooUeotoif a  pesaeBaiOBi.  And^.o^  the.  dheri  that  i£ 
it  be  merelji)  duMi^tionary;  with,  the^  ooBuniMMnen^  >iih«4hcar  thejf:  aoe  fin!  and 
gelLafteryOi:  do  not  aeU  ataUi.theiaaretojr  maf  bet  hanaeed  with  Iha  oeafea  of  n 
action,,  whilst  tihaooUectcurisy  at  the  samfi  time^.iapoinfmiinBt  e£  paqpertj^  tta 
times  moDB. than  the*  aakoant  of  his.arfeara^  Ibeaa  eBtiema  oana  aeem  ta  he 
pretty,  neaidy  balaneed,  and  are  not  Yerj,  aefei  oiitaiBa.  fbt  aaoartaining  tha  trie 
decision ;  though  it  is  observaKle  that  we  fimtriaenlMQod  infionvMiaeaoe  aeoM' 
to.ha¥e.hada¥ery  faUf  if  not  sonewfaatuiMkui)  lAare  inpcDdam^.the  judg- 
ment of  the  Court  below.  The  true:  coBstmotkHi. of  ikstatute  is  to  give  effeet  to 
the  intentand  c^ect  of  the  legislatnuiey.as.fiw  as  i&  is  possible^,  and,  if  thsea  be 
provisions  seemingly  inooasisteat.  (a  oontndiotey|.  to  neeaneilft  than  ao  as  to 
fucther  that  ijatent.  This  is  not-only  ther  piopoR  moda  of  oonstfenatMiL  in  this 
inataaoe^  but  is  so  g^eraUy,tand  tha  pvoposition^  I  pnMnme^  need  only:  to  be 
stoted  in  Older  to  be  assented  to>.  Gem.  Dig.  litt  PasL  B.  10«  Nowi^  ^mo 
'''seems  to  me  hardly  doabtful  but.  that  the  nroviaioa  ia.  q^oeatiaa  was  ^ 
introduced  expressly  for  the  protection  aad.  benefit  of  the  aniety..  lb  vm,  at 
least,  its  inlacodaotioa  is-unintBUigjJ)le,.eKeepttha*  be>  tha<  meaain^.  The  Isa- 
gusge,  with  tbei  ea^tjon  of  the  bapieasiaor  '<  put  aiiSni^."  upon  wtfaiek  I  shail 
observe  presentJy,  .is;  pecfdetily  plain  and  apppaopriatek  lUa  ol^act  alao,  it  is  Id 
be  observed,, is  (|aite.oonsisAent  with  the  positina.ol  the  sunsty  and  hia  relalisa 
to  the  principal ;  because,  neither  from  the  aeneml  nattuie  of  tha  bond^  nor  that 
relation^  is  there;  aay  thing  to  rais»  the.  aUghteat  infiomioa  that  this  fonur 
shooid  become  resppnsihie  exo^  upon  the  fiNlnre  o£  tha  latter ;  tba  natare  of 
the  thing. implies  it*  The.  position  ahw,.^of  thiA>  provision^  is  qaite  QDaastesl 
with  this  view  of  the  subj^t.  In  the  easlier  part  ^of  the  seeftion  the  liabilily  d 
the  surety  is  desonbed,  and  then,  oomea  this  proiiao;  containing  tha  reatriflttsn 
upon  that  liability;,  and,  except  it  was  intended  to^  afford  soma  apeeial  psotsp- 
tion  to  the  surety,  why,  it  may  be  asked,  wasit intiadnoed at  all f  It aeoas to 
'  me,  therrfore,  that  wa  have  the  intention  of  the  legialataBe^olsar and  exfilieit,  to 
relieve  the  surety..  Bxcept,  therefore^  the  t^pUcatioa  of  the  fuada  (laadsai 
goods)  of  the  collector  be  deemed  a  condition  pveeedeat  to  caUiag  upon  the 
surety  to  msjoa  good  '<  the  defidmci/"  whioh,  Ithiak,  (wtdi.  that  hamtsdoa, 
however,  whieh.  becomes  one  when  aware  of  qpposite  opiaioas,)  ia  tke  trae 
construction,:  no  efbet  whatever  is  given  to  this  part,  of  tha  saataBiiy  intre- 
du^  expressly  for;  the  surety's  benefit,  and,  so  fur  as.  he  is  cenaeniad,  it  ought 
as  well  be  expunged  from  the  statote  altogeither^  This  obsevrntion  ia  stnedj 
true,,  supppsing,  the  conuniasioners  not  to  be  oon^pellabla  to  levy  ooatribn- 
tions  in  aid  of  the  surety  upon  the;  property  of.  the  ooUfletor,  after  the  for- 
mer has  been  sued  for  arrears..  And  it  is  troe,  to.  a  otasidaiable  extsot, 
if  (which  may  be  questionable)  the  commissionens  nmy.  be  oompsilsd 
*by  mandamus,  or  otherwise,  to  reimburse  the  surety  by  sale,  &a  Up  r^ 
to  the  extent  of  the  costs  of  the  aotion,  upon-  this,  supposition,  rightly  ^ 
brought  against  the  surety  in  the*  firat  instance^  ha  would  be  wit£rat  ramedj. 
And  this,  which,  I  confess,  seems  to  me  to  be  the  obvious  meaning  of  this  pro- 
viso,  is  rather  <M>nfirmed  byattendingto  the  partiOttlar.eiq[ireasiQns  m  which  that 
meaning  is  convey^.  The  words  are,  /<  No  bond  shall  be  put  in  saut  fior  say 
deficiency  other  than  what  shall  remainiunsatisfied  after  aale  of  thelaada^  S^ods," 
&0.,.  of  the  ooUecton  That  is,  no  bond  shall  be  put  in  «ait/ar  the  arrtan  of 
the  collector f  but  only  for  the  deficienoy,  if.  any,  aliter  hia  property  has  beea  sp* 
plied,  as  in  reason  and  justice  it  ought,  to  discharge  those  aEreaia,  aa  &r  aa  h 
will  go.  And  how  is  it  possible  to  say  that  the  arrears  of  the  collector,  and  the 
anaarsnunus  the  proceeds  of  all  hia  property^  mean  tha  sama  tfaiag  f  Ohserta 
tions  have  been  made  upon  the  wosda- ''  nobaud-  shaU  bapuS  in  soit,''  aa  if  they 
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were  dirifaiflaiabable  from  ''no  Mt&on  sbfU  be  bnmgbt/'  cnr  <^no  proceediDgi 
shall  be  hid  or  taken."  I  oonieaBy^  kow^ever,  that  I  ami  nvMe  to  ooaprehend 
aay  sodi  diBtmriaon^  nrf  oaanol  Irat  think  that  the  three  foratfl  of  expreaBioii 
above  meatioBad  are  porfeetly  eipivraki^  both  in  a  letfal  and  a  popular  senae. 
About  the  latter,  I  pioanme,  there  can  be  no  doubt^  and^  as  it  seems  to  me,  there 
is  searoaly  lees  as  to  tiie  fbrmer.  In  tiie  case  of  Peppin  and  Others  v.  Oooper,  2 
K  &  Aid.  481'y  to  a  plea  aimilartc^die  present,— that  a  ooUeotor  had  goods,  &o., 
at  the  eoBamencBOMat  of  the  aotion,  Ae  repHoation  is  ^  that  there  were  not 
roods,  te^of  the  odlsotor  svflSoient  to  satisfy  the dnfideney, for  whidi  the  bond 
hd  hempu  %%  mtit;"  wkioh  latter  words  seem  to  me,  of  neeesrity,  to  have  tho 


sane  meaning  aa  ^  aetiov  had  been  brought."    When,  therefore,  I  see  a  pro?i- 
q^n    sion^  ^psesasd  in  plain  terms,  and,  I  think,  with  an  obvions  meanintf ' 
*    in  nerfeot  conformity  to  the  sitoation  and  rights  of  the  parties  (printipal 


sad  aarefy\  we  are  boond,  as  it  seems  to  m^to  gtve  it  effect,  except  there  be 
oollooked^  from  some  odier  part  of^the  statute^  a  decisive  reason  to  the  contrary. 
Nor  do  I  think  that  there  is  anything  in  the  fifty-second  section,  to  which  refer- 
eaoe  has  been  freque&^y  made,  inconsistent  with  the  view  which  I  have  taken. 
It  will  be  observed  that  the  two  sections  (the  thirteenth  and  fifty-seeend)  are 
direoted  to  very  cBfinent  objects.  The  former  describes,  as  I  have  said,  the 
lishiliAies  of  the  surety,  and,  in  the  proviso,  lestrietstfaem  in  the  scanner  akeady 
alluded  to;,  the  latter  gives  powers  to  the  commissioaers  both  over  the  person 
aad  the  property  of  the  collector,  and  all  these  seem  quite  consistent  with,  and 
in  fartberance  o^  what  I  understand  to  be  die  object  of  the  proviso.  Powers 
are  given  to  the  commission's  to  get  at  ftmds  which  are  to  be  applicable  in  case 
of  the  surety ;  but  the  question  m  priority,  that  is,  whether  seisore  and  sale 
shoold  precede  soit^  seems  to  me  not  to  be  neceesarily  involved  in  considering 
the  effect  of  the  fifty^^econd  section*  It  is  true  that  different  expressions  nam 
Qied  in  different  parts  of  ihe  section :  the  words  first  used  are^^  authorised  atid 
empowered,''  then  "empowered,"  and,  lastly^  ^'empowered  and  required."  And 
some  relisaoe  has  been  plaoed  upon  the  laMer  expression  "requir^'  not  being' 
employed  instead  of  "authorised  and  empowered,^'  in  that  part  of  the  section 
wheie  the  seiaure  of  the  estate,  real  and  personal,  first  oecers.  I  must  own  that 
this  seems  to  me  to  be  a  very  doubtful  and  precarious  reliance.  I  very  much 
doabt,  and,  ia  truth,  do  not  believe,  that  the  precise  force  and  weight  of  those 
expressbns  were  weighed  wtth  critioal  nicety  before  they  were  introduced  into 
the  clanse}  that  they  were  used  indiscriminately,  and  at  random,  I  think  much 
*151    "^'^  probi^le.    *It  is  observable,  also,  that  the  seizure  of  the  person  is 

1  first  named  in  the  section,  to  whieh  object  the  terms  "  authorised  and 
empowered"  are  properly  applicable,  and  this,  perhaps,  may  account  for  the 
oiusaoD  of  the  word  (of  supposed  superiority  in  pressure  and  cogency)  "  re^ 
qnired."  Upon  the  whole,  therefore,  bearing  in  ndnd  the  distinct  purposes  of 
the  two  sections,  I  think  there  is  nothing  in  the  latter  to  supersede  what  I  con- 
sider to  be  the  plain  intent  and  meaning  of  the  proviso  in  the  former. 

Before  I  quit  diis  part  of  the  subject,  I  cannot  help  observing  that  rather  too 
little  importanoe  has  been  attached  to  the  case  I  bav6  idready  referred  to,  of 
Peppin  aad  Others  e.  Cooper.  It  is  certainly  true  that  the  very  point  now 
under  consideration  was  not  before  the  Court,  but  it  is  equally  so  that  the  whole 
statate  and  this  very  question  were  brought  under  their  notice:  In  that  case 
two  collectors  were  appointed,  though  one  only  acted,  and  the  other  was,  in  truth, 
oaly  a  smrety.  To  an  action  on  the  bond  similar  to  the  present^  the  surety 
pleaded,  amongst  other  things,  that  there  were  goods  not  sold  belonging  to  the 
collector,  who  had  not  acted,  and  who,  of  course,  was  not  in  arreav}  to  which 
there  was  a  demurrer.  Whereupon  Lord  l>snterden  and  Holroyd,  J.,  are 
reported tohanre  said^  Not  that  the  question  of  whether  the  collector's  ffoods 
were  sold  or  not  was  wholly  immaterial)^  not  that  the  statute  wits  merely  direc- 
^)  aad  that  the  commissioners  might  either  sue  or  sell  at  their  pleasure ;  but 
that  the  goods  which  ought  to  be  son  before  the  bond  oan  be  put  m  suit  are  the 
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goods  of  the  defaulting  ooUeotor.  Lord  Tenteiden  says  this, ''  I  am  deirlj  of 
opinion  that  the  bond  might  be  put  in  auii  without  selling  the  goods  of  Peppin, 
who  was  a  mere  surety }  for  though  it  appears  on  the  £im  of  me  bond  Uiat  he 
was  a  ooUector  also,  stUl  he  is  not  the  oolleotor  "^'contemplated  by  the  act,  ^^^ 
whose  goods  must  be  sold  be/ore proeeeding$  are  had  tipem  the  bond:"  ^ 
where  it  may  be  observed  (with  a  reference  to  a  point  already  noticed),  that  his 
lordship  dearly  uses  the  terms  '<  the  bond  being  put  in  suit,''  and  ''  proceedings 
being  had  upon  the  bond/'  as  perfectly  oouYertible,  and,  I  think,  as  clearly,  as 
meaning  the  same  as  '^  action  brought  upon  the  bond."  I  repeat  that  I  by  no 
means  consider  the  case  as  an  authority,  and  that  I  proceed  upon  theinterprets- 
tion  of  the  statute  itself;  but  at  the  same  time  it  is  a  satisfiftction  to  hare  ereo 
the  impression  of  those  judges  who  had  so  confirmed  a  habit  of  being  right,  in 
f&YOur  of  my  view  of  the  subject. 

I  come  now  to  the  second  point,— of  notice, — and  the  question  how  fiur  aayk 
necessary  from  the  surety  to  the  commissioners,  in  order  to  set  them  in  motion. 
This  supposed  necessity  (as  the  statute  itself  is  silent  upon  the  subject)  seeafl  to 
proceed  upon  the  superior  information  of  the  surety,  as  to  the  property  of  the 
principal,  and  the  duty  thereby  cast  upon  him  to  give  notice  of  the  ezistenee  of 
property  which  might  be  made  available,  before  he  can  complain  of  any  omb- 
sion  on  the  part  of  the  commissioners.  This,  however,  seems  to  me  to  depead 
a  good  deal  upon  a  mistaken  view  of  the  nature  and  quality  of  the  soret/fl 
engagement  and  obligation,  which  is  not  for  the  payment  of  a  sum  of  monej 
absolutely  upon  another's  failure  (in  which  case  it  is  perhaps  hard  to  soppose 
that  a  man  would  become  bound  for  another  without  ascertaining  his  prohahle 
means  of  payment),  but  simply  for  accuracy  and  fidelity;  in  which  case  it  might 
be  supposed  that  one  would  be  bound  for  another  from  well  ascertained  experi- 
ments of  his  conduct  and  habits.  I  say  might,  without  pursuing  the  sabject 
further,  because  I  think  an  attempt  to  draw  conclusions  in  this  case  firom  g^enl 
probabilities  is  utterly  precarious  and  insecure.  It  seems  to  me,  that  *onr  r^^i 
Dusiness  rather  is  to  examine  what,  and  with  whom,  the  means  of  know-  *> 
ledge  are,  according  to  the  provisions  of  the  act  of  parliament  itself.  Now,  so 
far  as  the  surety  is  concerned,  the  statute,  as  might  be  expected,  is  sil^t  as  to 
the  recommendation  of  caution,  or  means  of  information :  he  is  left  to  himsell 
With  the  commissioners,  however,  the  case  is  otherwise :  by  the  ninth  Beetton 
the  commissioners  are  to  appoint  assessors,  who  are  to  act  upon  oath,  and,  mofe* 
over,  are  to  be  charged  and  instructed  by  the  commissioners  in  the  requisites  for 
discharging  their  duty.  Further,  by  the  same  section,  the  assessors  are  to  reton 
two  or  more  able  and  sufficient  persons  of  the  places  for  which  the  assessors  act 
to  be  collectors.  It  seems  to  be  clear,  therefore,  that  in  the  due  performaneeof 
their  duty,  the  assessors  are  bound  to  inquire  into  the  sufficiency  of  the  penoos 
returned,  including,  of  course,  their  substance  and  property;  and,  if  the  matter 
had  rested  here,  it  might,  perhaps,  have  been  not  unreasonable,  considered  as  a 
statutory  mode  pointed  out  to  the  commissioners,  of  ascertaining,  by  depoted 
authority,  the  means  of  the  persons  to  be  appointed.  But  the  section  goes 
further,  and  enacts  that  the  persons  so  returned  by  the  assessors  are  to  be  op 
pointed  bv  the  commissioners,  and  as  persons  are  presumed  to  do  their  dotj, 
(and  particularly  when  acting  upon  oath,  for  the  commissioners  also  are  sworp,) 
it  must  be  taken  as  against  the  commissioners  that  they  became  acquainted  vith 
the  property  of  the  persons  about  to  be  appointed,  and  of  this  collector  Bigg 
amongst  the  rest ;  and  this  supposition  aud  construction  is  the  more  probahk 
and  reasonable,  because  the  collector  is  not  required  bv  the  thirteenth  section  to 
find  security,  at  all  events,  but  only  if  required  by  the  commissioners.  Thi% 
therefore,  seems  to  imply  that  the  commissioners  ought  to  inquire  in  each  case, 
or  eke  how  can  they  exercise,  a  discretion  as  to  requiring  or  ^dispensing  r»2g 
with  security  in  the  case  of  each  appointment?  And  why  is  notice  to  ^ 
be  required  from  the  surety  to  those,  who,  by  the  very  sitppoaition  of  harisg 
done  their  duty,  have  acquired  knowledge  alreiMly  f 
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Some  reliance  has  been  placed  npon  that  phraee  in  the  fifty-second  section, 
already  commented  npon, — '<  wherever  the  (estates,  &o.)  can  he  discovered/'  as 
if  the  meaning  had  been,  that  such  property,  as  the  commissioners  had  not 
notioe  of  from  the  surety,  mnst  be  deemed  property  ^'  that  cannot  be  discovered." 
It  seems  to  me,  however,  that  this  expression  is  merely  intended  to  describe 
the  exertions  expected  from  the  commissioners  in  pursuing  property,  not  in  the 
hands  of  the  collector  himself,  but  of  others ;  viz.  his  heirs,  executors,  or  ad- 
ministrators, wheresoever  they  can  be  discovered  or  found ;  that  is,  the  com- 
missioners are  not  to  confine  their  search  to  what  is  in  the  actual  possession  of 
the  collector,  but,  if  they  can,  to  pursue  it  elsewhere.  But  it  would,  in  my 
opinion,  be  a  most  forced  and  hazardous  construction  to  interpret  'discovered'' 
to  mean,  whereof  the  commissioners  had  notice  from  the  surety. 

Finding,  therefore,  nothing  in  the  statute  that  requires  notioe  from  the  surety 
expressly,  nor,  as  I  think,  impliedly,  either  from  a  fair  construction  of  that 
ststate,  or  from  the  situation  of  the  parties  and  their  relative  means  of  know- 
ledge; but,  on  the  contrary,  that  the  duty  of  pursuing  the  property,  if  any,  is 
plainly  and  unequivocallv  cast  upon  the  commissioners,  I  think  the  allegation 
of  notice  unnecessary;  the  finding  upon  that  subject  in  the  special  verdict  im- 
material; that  the  plea  contains  a  good  defence  to  the  action  without  it;  and 
that  judgment  should  be  ^iven  for  the  plaintiff  in  error. 

Patteson,  J.  The  pnncipal  matters  on  which  the  Court  took  time  to  con- 
nder  regarded  the  issues  on  the  fifth  and  sixth  pleas ;  and  the  first  question 
^^gi  which  arises  *is,  whether  the  proviso  in  section  13  of  the  43  G,  3,  c.  99, 
^  creates  a  condition  precedent  in  favour  of  a  surety,  so  that  no  bond  can 
be  pat  in  suit  against  him  until  a  sale  has  been  made  of  the  principal's  lands 
udjTOods? 

After  an  attentive  consideration  of  the  whole  act,  and  with  all  deference  to 
the  opinion  of  those  of  my  learned  brothers  from  whom  I  differ,  I  am  not  able 
to  oonstrue  that  proviso  in  any  other  sense  than  as  creating  such  condition  pre- 
cedent. It  is  introduced  in  terms  for  the  benefit  of  the  surety,  and,  as  I  con- 
oeive,  mast  be  read  in  its  obvious  sense,  such  as  any  unlearned  person  would 
pat  upon  it  who  proposed  to  become  a  surety  and  read  the  act  of  parliament 
with  a  view  to  discover  the  nature  of  his  engagement,  the  liabilities  he  is  to 
iiumr,  and  the  means  of  protection  which  are  afforded  him.  Now  the  act  in 
section  13,  directs  a  joint  and  several  bond  to  be  taken  from  the  collector,  with 
rareties,  conditioned  that  the  collector  shall  duly  demand  the  sums  assessed, 
shall  duly  proceed  against  defaulters,  and  duly  pay  such  sums  as  shall  come  to 
his  hands.  It  then  directs,  that  if  he  makes  de&ult,  the  commissioners  shall 
pi'osecate,  i.e.  pat  in  suit  the  bond.  Provided  always,  <<That  no  such  bond 
shall  be  put  in  suit  against  any  surety  or  sureties  for  any  deficiencies  other  than 
what  shall  remain  unsatisfied  after  sale  of  the  lands,  tenements,  goods,  and 
ehattels  of  such  collector,  in  pursuance  and  by  virtue  of  the  directions  and 
powers  given  to  the  respective  commissioners  by  this  act."  What  are  those 
directions  and  powers  ?  They  are  contained  in  the  fifty-second  section,  which 
iuthorises  and  empowers  (not  requires)  the  commissioners,  in  case  of  default, 
to  make  sale  in' a  summary  manner  of  the  collector's  lands  and  goods  whereso^ 
ever  the  same  can  be  discovered  and  found.  The  commissioners  not  being 
«2Q'|  fequired  to  make  such  sale,  are  not  bound  to  do  so  previous  to  ^putting 
the  bond  in  suit  against  the  collector;  for  he  is  not  within  the  proviso  of 
the  thirteenth  section :  but  they  may  do  so  if  they  please ;  and  if  they  do,  it  ifr 
plain  that  as  the  bond  is  one  which  comes  within  tne  provisions  of  the  statute 
8  &  9  W.  3,  c.  11,  s.  8,  they  cannot  afterwards  recover  on  the  bond,  even 
against  the  collector,  more  than  what  remains  unsatisfied  after  deducting  the 
prodioe  of  the  sale.  Still  it  is  optional  with  them  to  make  no  sale  and  put  the 
bond  in  suit  severally  against  the  collector  for  the  whole  deficiency.  But  tbg 
loeislatare  by  the  proviso  in  section  13,  evidently  intended  to  put  the  surety  dp 
a  better  condition  than  the  ooUeetor,  which  he  would  not  be  if  the  proviso  ft* 
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constnied  aa  direotory'  only;  ov,  if  1%  b^  <»onqtnied  b^  applying  only  tp  cm^ 
where  the  commisaioner^  have  choeesn  to  ezerciBo  their  power  by  selling.  Indeed, 
then  the  proviso  woold  be  nngatoryi  for  it  wonU  do  no  more  than,  the  statat^ 
of  William  had  already  done.  The  only  way^  therefore^  to  give  the  svety  thai 
advantage  which  the  legislaturei  plainly  intended  him  to  hAve,  i?  to  oonstroe 
the  proviso  in  its  obvious  sense,  viz.,  that  before  the  commisaionera  pot  t)ie 
bond  in  suit  against  the  surely  they  ehi^l  exercise  for  his  benefit  that  poiei 
which  is  given  them  by  the  fifty-second  seotion.  It  is. still  optional  with  tbem; 
they  may  abstain  from  selling,  and  enforce  the  bond  against  we  collector  abac; 
bnt  if  they  wish  to  enforce  it  againsli  the  surety,  they  niust  fiist  seU  the  coUeo* 
tor's  property.  It  has  been  st^ested,  that  they  might  ezerci^  thdr  poven 
under  the  fifty-second  section  for  the  benefit  of  Uie  surety  after  having  enforced 
the  bond  against  him.  But  I  confess  I  am  at  a  loss  tq  understand  hov  thej 
could  be  justified  in  making  sale  of  the  collector's  property  to  ^^y  a  debt 
which  was  already  discbar^ed  bv  the  surety.  If,  then,  the  sale  be  a  conditioa 
precedent,  the  second  question  which  arises  is,  whether  it  is  sufficient  *to  r^i 
aver  in  the  pleadings  that  there  are  lands  and,  goods  of  the  collector  unsoldi  ^ 
or  whethei:  it  is  necessary  to  add  that  the  commissionera  hadnotice  d  soeh 
lands  or  goods  ?  On  this  q^est^oa  I  have  entertained  great  doubt^  for  I  find  no 
clause  in  the  act  in  terms  requiring  such  notice ;  and  the  phraee  which  ap- 
proaches nearest  to  it,  ^'  wheresoever  the  sa^e  can  be  discovered  djai  iimi^" 
seems  io^tended  to  apply  only  to  the  placq  at  which,  they  may  be  found,  and  to 

five  a  larger  power  of  seizure  than  U),^  commissioners  micht  otherwise  have: 
ut  on  the  whole  it  appears  to  me,  that  lands  or  goods  of  the  collector  of  whidi 
the  commissioners  have  no  notice  (and  by  notice  I  understand  knowledge  bf 
whomsoever  communicated,  or  howsoever  acquired),  must  be  considered  as  laadi 
or  goods  not  in  existence.  The  inconvenience  whieh  wou^  apse  from  a  ooo- 
trary  decisipn  is  manifest;  th^  commissioners  have  no  mean§  o(  finding  oat 
concealed  property.  Yet.  on  any  action  being  brought  against  a  spiety.  it  woold 
be  ea^y  to  bring  forward,  som.e  article  unsold  and  de&ajb  the  actioui  ana  eo  totka 
quoties,  till  the  surety  also  had  removed  all  his  effects.  On  the  oljter  hasd, 
tnere  is  no  hardship  in  calling  upon  the  surety  to  give  the  con^nissioneD  in- 
formation  of  any  property  that  he  desires  to  haye  sold  for  his  benefit,  whiek 
informatioa  it  woulfl  not^  be  difficult  for  him  to  give  if  he  h^  used,  ordioai; 
prudence  in  ascertaining  the  property  of  the  colleotpr  before  he  became  saietj 
for  him ;  or  if  actual  notice,  by.  tne  surety  be  not  required,  and  the  oommusio&- 
ers  could  be  shewn  to  be  wilfully  ignorant  of  the  collector's  property  by  reaaoa 
of  their  omitting  to  make  inquiry,  Uie  surety,  if  injured,  might  have  his  lemedj 
against  the  commissioners  for  such  omission*  It  is  true  that  the  act  reqoina 
the  commissioners  to  select  a  collector  from  the  persons  presented  to  them,  aad 
therefore  at  the  time  of  bi^  i^ppointment  they  have  their  attentipu  called  to  bu 
^sufficiency  in  respect  of  property ;  but  still  I  do  not  think  that  this  cir-  ^ 
cumstance  n^akes  it  incumbent  on  them  to  inform  themselvea  of  eveiy  *• 
article  he  may  possess  within  their  jurisdiction ;  and  unless  it  be  carried  to  tbat 
extent,  t  think  it  must  be  necessary  for  the  surety  to  shew  that  they  had  knov- 
ledge  of  the  existence  of  the  property,  the.  want  of  sale  of  whici^  ia  set  up  a«a 
defence. 

As  I  am  of  opinion  that  the  sale  is  a  condition  precedent^  but  the  sak  onljof 
those  lands  and  goods  of  which  the  commissioners  nave  notice  or  knowledge,  tbe 
third  question  arises  as  to  the  effect  of  the.  pleadings  and.  the  special  vecdictia 
this  particular.  Now  the  pleas  in.  substanoe  allege  the.  existence  of  saleable 
lands  and  goods,  of  which  the  commissioners  had  notice.  The  replioations  asKrt 
that  there  were  no  saleable  lands  of  which  the  commissionera  had  notice ;  asd 
that  all  the  saleable  goods  of  which,  they  had  notice  were  sold.  The  rejoisdeii 
assert  that  there  were  saleable  lands  and  goods  not.  sold,  omitting  all  mendaa 
of  notice.  The  special  verdict  finds  the  existence  of  saleable  lands  and  goods 
whiph  have  not  b^  sold;  but  also  finds  the  want  of  notice  as, to  the  hgad^aad 
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that  the  {ilaintifib  belbw  had  reasonable  grounas  ih  Mie\fe  ihki  ^e  Collector 
had  giobdd.  I  consider  this  letter  finding  an  ednivalent  to  finding  want  pf  notice 
«8  to  the  ^oods  ali»b.  It  (iertainlj  i6  not  a  finding  distinctly  that  they  had  not 
notice ;  bnt  iii  the  Wbrds  Of  tny  Lotd  Cfhief  Justice  in  giving  the  judgment  of 
the  Oourt  of  Cotninon  l^leas^  "  such  finding,  neither  by  the  rules  of  pleading, 
tior  in  the  ilatural  meaning  of  the  Words  themselves,  cm  supply  the  want  of 
actual  notice  or  knowledge;  it  does  not  even  amount  to  an  assertion  of  actual 
belief  in  the  (Commissioners/'  ^  Bingh.  565.  Now  if  the  poiAt  of  notice  be  in- 
4A0|  volved,  though  informally  in  the  ''issues,  thinking  lis  I  db  that  the 
'  potnt  of  notice  id  material,  I  hold  that  the  verdict  is  conclusive,  and  the 
jud^ent  must  be  for  the  plaintifis  below.  And  this,  as  it  appears  to  me,  is  in 
truth  the  teal  state  of  the  jpleadings,  and  that  the  notice  is  informally  part  of 
the  issues,  but  I  have  considerable  hesitation  ib  coming  to  that  conclusion. 
However,  if  the  point  of  notice  be  excluded  from  the  issues,  then  as  the  imme- 
diately preceding  |)le&di'ng,  viz.  the  replications,  denied  the  notice,  and  the  re- 
ioihders  which  take  issue  on  the  eicistenee  of  the  lands  and  goods  dO  not  assert 
he  notice,  they  admit  the  want  of  notice,  tind  sO  render  the  issues  immaterial, 
and  leave  the  plaintifis  below  Wholly  unanswered  on  this  part  of  the  record. 
But  it  is  denied  that  there  is  any  such  admission ;  and  then  it  is  said  that  the 
jury  were  hot  at  liberty  to  find  a  fact  not  involved  in  the  issues ;  therefore  that 
their  finding  must  be  taken  as  a  finding  onlv  of  the  existence  of  the  lands  and 
goods,  and  so  must  be  treated  as  a  ve'rdict  for  the  defendant  below.  Now 
whether  the  issues  be  material  or  not,  I  apprehend  that  the  jury  are  at  liberty 
to  find  any  facts  hot  inconsistent  with  the  pleadings ;  and  here  the  want  of 
noliee,  so  lar  A*ohi  being  inconsistent  with  the  pleadings,  is  either  admitted  by 
them,  or  at  all  events  not  denied,  upon  the  supposition  that  notice  is  not  in- 
volved in  the  issues ;  and  though  it  be  true  that  if  the  issues  do  not  involve  the 
^int  of  notice  they  must  be  treated  as  found  for  the  defendant  below,  yet  the 
special  finding  of  the  jury  may  be  hsed  to  shew  that  if  the  issues  had  been  pro- 
perly taken  the  verdict  would  have  been  for  the  plaintiffs  below.  Either,  then, 
on  Uie  ground  o^  Want  of  notice  being  adhiitted  by  the  pleadings,  or  on  the 
gronhd  of  the  special  finding,  it  appears  that  by  no  form  of  pleading  could  the 
defendant  below  entitle  himself  to  a  verdict  on  the  merits,  which  is  exactly  the 
case  in  which  all  the  Authorities  shew  that  judgment  non  obstante  veredicto 
iMA-t  ought  to  be  given,  tiad  tiiis  been  ^doubtful,  and  the  issues  been  simply 
^  immaterial,  the  course  for  the  conrt  below  would  have  been  to  award  a 
repleader ;  but  it  seems  that  a  Court  of  Error  cannot  so  award. 

Upon  the  whole,  and  foir  the  reasons  I  have  stated,  I  am  of  opinion,  that,  as 
regards  these  issues  on  the  fifth  and  sixth  pleas,  the  plaintifib  below  are  entitled 
to  judgment.  The  inclination  of  my  opinion  is  that  they  are  entitled  to  that 
judgment  simpliciter,  as  given  by  the  Court  below ;  but  if  1  am  wroug  in  this, 
I  still  should  think  them  entitled  to  judgment  non  obstante  veredicto. 

The  other  points  in  this  case  were  disposed  of,  as  I  understood,  upon  the 
argument.  However,  I  have  reconsidered  them,  and  will  state  shortly  the  con- 
dusioh  to  Which  f  have  come. 

The  first  objection  Was,  that  the  bond  was  not  taken  conifbrmably  to  48  0. 3, 
e.  99,  8. 13,  because  it  id  conditioned  to  pay  the  receiver-general,  and  also  the 
commissioners.  The  ansWer  is,  that  even  if  the  latter  part  of  the  condition  be 
toid,  it  will  not  vitiate  the  forhier  part,  which  pursues  the  language  of  the  forty- 
eighth  section.  Besides  which  it  should  seem,  that  a  case  may  arise  under  the 
thirty-ninth  section,  in  which  it  might  be  the  duty  of  the  collector  to  pay  arrears 
temidninff  in  his  hands  to  the  commissioners  themselves.  Some  observations 
were  matte  on  this  part  of  the  case,  as  to  the  subsequent  statute,  3  G.  4,  c.  88, 
but  on  examining  that  statute,  it  appears  to  me  to  have  nothing  to  do  with  the 
present  question. 

Anothelr  objection  was,  that  the  bond  is  conditioned  for  payment  to  the 
teeeWer-^henl  at  the  tiUies  by'  the  said  acts  appointed.  Now  no  times  are 
appointed  by  the  acts.    The  answer  is,  that  the  receiver-general  is  empowered, 
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by  the  f(^*eighth  aeotion  to  appoint  the  times;  and  thoee  tunes,  when 
appointed  by  him,  are  the  times  appointed  by  the  acts.    It  is  said  that  no  ayer- 


ment  of  sucn  appointment  *is  made  in  the  pleadings :  bnt  general  perfor-  ^^25 
manoe  is  pleaded ;  and  the  third  breach  alleged  in  the  repbcation  to  that  *- 
plea  is,  that  the  ooUeotor  did  not  pay  to  the  zeceiyer-general  the  moneys  col- 
lected at  the  times  by  the  said  acts  appointed ;  on  which  there  is  a  special  yer- 
diet,  findine  that  h^  did.  It  mnst,  tnerefore,  be  presumed,  that  the  ^eodye^ 
general  had  appointed  some  times  of  payment,  otherwise  snch  yerdict  ooold  not 
haye  been  found. 

Another  objection,  and  that  a  yery  important  one,  and  which  was  intended  to  be 
raised  by  the  special  yerdict,  was  that  the  collector  had  performed  the  oonditioB, 
inasmuch  as  it  is  found  by  the  special  yerdict,  that  he  did  well  and  truly  pay  to 
the  receiyer-general  all  moneys  collected  by  him,  upon  iKe  day  and  cU  tne  timm 
l^  the  acts  appointed;  although  it  adds,  that  he  did  not  pay  the  whole  to  the 
seryice  of  the  year  for  which  he  was  coUector,  as  stated  in  the  conditicHi,  but  to 
the  account  of  preyious  years.  Now  without  entering  minutely  into  an  inves- 
tigation how  £Bir  the  parish  may  be  affected  by  holding  such  payment  to  be  a 
performance  of  the  condition,  and  by  compelling  them  to  haye  recourse  to  tlie 
sureties  of  former  years,  in  which  the  deficiencies  first  arose ;  or  how  snch  i 
fluctuating  body  as  the  inhabitants  of  a  parish  are  or  ought  to  be  made  liU>k 
for  the  defaults  of  former  years ;  I  must  say,  that  the  payment  in  this  case  ap- 
pears to  me  to  be  no  more  within  the  true  meaning  of  the  condition  of  the  bood 
than  it  would  haye  been  if  the  collector  had  applied  the  money  towards  the  dis- 
charge of  any  other  debt  which  he  owed.  Nor  do  I  think  thiat  it  would  mab 
any  difference  if  it  had  been  shewn  that  the  receiyer-general  was  a  party  to  the 
improper  appropriation,  though  I  am  &r  from  supposing  that  he  was.  The 
facts,  indeed,  seemed  to  indicate  that  he  took  the  money  from  the  oolleetor  si 
the  arrears  of  former  years  '^'whioh  had  been  uncollected  in  them;  and  p^ 
though  it  was  argued  that  he  had  no  power  to  do  so  by  any  clause  of  ^ 
the  act,  yet  it  is  obyious  that  the  practice  must  be  so  to  recdye  the  amon. 
Whether  that  practice  be  legal  or  not,  or  whether  the  receiyer-general  wis 
negligent  or  not,  seems  to  me  to  be  quite  immaterial ;  for  his  oyerlooking  or 
joining  in  the  misappropriation  of  money  by  the  collector  cannot  make  the  col- 
leotor's  acts  less  illegal ;  and  it  is  for  the  coUector's  act  that  the  present  de- 
fendant is  answerable.  I  haye  not  referred  to  any  authorities  on  these  qnee- 
tions,  for  I  do  not  find  any  directly  in  point.  Peppin  v.  Cooper,  2  B.  ft  Aid 
431,  was  relied  on,  but  the  facts  make  it  yery  distinguishable. 

For  these  reasons  I  entirely  concur  in  the  judgment  of  the  Court  of  Commoa 
Pleas,  and  am  of  opinion  that  it  ou^ht  to  be  affirmed. 

BoLLAND,  B.  The  only  difficulties  that  present  themselyes  to  me  in  thii 
case  arise  upon  the  issues  to  the  fifth  and  sixth  pleas.  The  fifth  plea  in  sob- 
stance  is,  That  Bigg,  the  collector,  had  lands  and  ffoods  of  which  the  commis- 
sioners had  notice,  and  which  were  subject  and  liM>le  to  be  seised,  and  could 
and  might  haye  been  seized  and  sold,  but  which  were  not  sold  by  the  comiais- 
sioners.  The  sixth  plea  differs  from  the  fifth  in  no  other  particular  than  m 
stating,  that  Bigs  was  possessed  of  and  entitled  to  goods  and  chattels ;  and  the 
question  is,  whether  any  of  the  words  in  the  act  of  the  43  G.  3,  c  99,  make 
tne  sale  of  the  lands  and  goods  of  the  collector  and  principal  in  the  hood  a 
condition  precedent  to  the  putting  the  bond  in  suit  against  the  plaintiff  in 
error,  one  of  the  sureties  for  the  collector. 

This  question  depends  on  the  thirteenth  section  of  the  statute,  which,  after 
enacting  that  eyery  bond  giyen  to  *the  commissioners  by  way  of  security  no? 
shall  be  prosecuted  by  such  commissioners  on  any  &]lure  or  de&ult  of  ^ 
the  collector,  contains  the  following  words :  '^Proyided  always,  that  no  saoh 
bond  shall  be  put  in  suit  against  any  surety  or  sureties  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  the  mle  of  the  lands,  tenements,  gooda^ 
and  chattels  of  such  collector  or  collectors^  in  pursuance  of  and  by  yirtoe  of  the 
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direetioiis  and  powers  given  to  the  respectm  oommiuonen  by  this  act."    In 
order  to  detertnine  the  trae  oonBtmction  intended  by  the  legiBiatare  to  be  pnt 
upon  ihia  proviaoy  it  may  be  nsefol  to  look  at  the  advantages  obtuned  by  per- 
sons beooming  snreUes  in  these  bonds,  and  to  oonsider  whether,  to  prevul  upon 
them  to  do  so,  it  was  not  intended  to  throw  aronnd  them  all  the  protection  tW 
the  natore  of  the  transaction  admits  of,  from  the  consequences  of  the  fiulnre  or 
defkolt  of  their  principals,  and  not  to  render  them  liable  for  any  deficiency  till  the 
property  of  the  colleetor,  as  far  as  it  can  be  ascertained,  shaU  have  been  made 
ayailable  hj  the  commissioners,  and  applied  as  &r  as  it  will  go  in  satisfaction 
of  such  defioiency.    By  the  ninth  section  the  assessors  are  to  retnm  the  names 
of  two  or  more  able  and  snffioient  persons,  within  the  bounds  and  limits  of 
those  puishes  or  pitoes  for  which  they  shall  be  assessors  respecUyely,  to  the 
commissioners,  to  be  by  them  appdinted  collectors  of  the  seyend  duties  to  be 
raised  and  assessed  by  them  as  such  commissioners.    By  the  thirteenth  section 
it  is  enacted,  that  such  persons  as  shall  be  presented  to  the  commissioners  to 
be  collectors  shall,  if  required,  give  good  and  sufficient  security  eoual  to  the 
whoie  duty  and  sums  of  money  ontmed  tfi  w^d  to  he  coUeeied  in  eacn  district : 
the  commissioners  are  to  take  a  joint  and  seyend  bond,  with  two  sureties,  at  the 
least,  and  on  fidlure  of  the  persons  so  named  giving  such  security,  the  commis- 
Mon     sioners  shall  be  at  liberty  to  appoint  any  other  persons  "^rho  can  nve 
-*     such  security.   The  amount  for  which  the  bonds  are  directed  to  be  tflS:en 
are  very  oonfflderable,  (in  the  case  before  us  the  sum  is  no  less  than  4048^.) ; 
the  inmibitants  of  the  parishes  and  places  in  and  for  which  the  assessments  are 
to  be  made  and  collected  are  deeply  interested  in  the  fidelity  and  solvency  of 
^oee  by  whom  the  collections  are  to  be  made  ]  and  it  it  is  obvious  that  it  is 
greatly  advantageous  to  the  public  to  hold  out  every  inducement  to  persons  to 
come  ibrward  as  sureties,  who  may  be  inclined  to  forward  the  wel&re  of  those 
who  are  desirous  to  become  collectors.    It  was  with  this  view,  as  it  appears  to 
me,  that  the  proviso  was  introduced.    If  the  words  be  taken  in  their  plain  and 
obmos  sense,  the  oommisnoners  are  called  upon  to  look  to  the  interests  of  the 
■orety  before  they  put  the  bond  in  suit  against  them;  and  the  surety  finds  his 
responsibility  and  nsk  diminished  by  the  proviso.    But  to  say  that  it  is  merely 
directory  would  be  to  deprive  him  of  the  sreater  part  of  the  protection  that,  it 
is  manifest  to  me,  the  legislature  intended  to  give  him.    The  proviso,  in  my 
opinion,  creates  a  condition  precedent  in  &vour  of  sureties  in  bonds  taken  under 
the  authority  given  to  the  commissioners,  by  the  thirteenth  section  of  the  act ; 
and  such  bonds  are  not  to  be  put  in  suit  (which  I  consider  to  mean  no  proceed- 
ings shall  be  had)  i^nst  any  surety  for  any  deficiency,  other  than  what  shall 
remain  unsatisfied  after  the  sale  of  the  lands,  tenements,  goods,  and  chattels  of 
the  collector,  by  virtue  of  the  directions  and  powers  given  to  the  commissioners 
by  the  fifty-second  section  of  the  statute. 

The  second  question  that  presents  itself  is,  whether,  although  the  proviso 
may  create  a  condition  precedent,  the  commissioners  are  chargeable  with  any 
default  in  not  seisdng  and  selling  the  lands,  tenements,  goods,  and  chattels  of 
the  collector,  before  putting  the  bond  in  suit  against  the  sureties,  until  they 
^Q^  have  had  notice  that  the  ^collector  was  possesBcd  of  lands,  tenements, 
-I  goods,  and  chattels;  or  whether  it  is  sufficient  for  a  surety  to  say  that 
his  principal  the  collector,  was  possessed  of  and  entitled  to  divers  lands,  goods, 
and  chattels,  as  of  his  own  property  and  within  the  jurisdiction  of  the  commis- 
eioners,  and  which  lands,  ffoods,  and  chattels  were  subject  and  liable  to  be  seized 
and  sold,  without  statinff  tnat  the  commissioners  had  notice  of  them.  I  am  of 
opinion  it  ia  not.  I  think  it  is  essential  to  the  validity  of  the  plea,  that  the 
surety  should  aver  that  the  commissioners  had  such  notice.  Although  the  com- 
missioners are  by  the  fifty-second  section  of  the  statute,  for  the  benefit  of  the 
public,  and  for  the  protection  of  the  surety,  invested  with  very  large  powers, 
Tis.  of  seising  and  selling  the  lands  and  goods  of  the  collector,  it  cannot  be 
taken  that  they  are  to  be  c<nisidered  to  have  knowledge  of  the  lands,  tenementS| 
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goods,  or  chnitAb  of  tfie  ooU60ior,aiid  %o  be  held amworaUeloriiofcaaing tod 
.aelling  then,  nnlefls  aetiee  be  brovgbt  home  to  them  of  the  pgpnMriro  of  nob 
property  by  the  ooUeotor.  The  eonunianoaan  .are  mere  ofiaml  aginte  ii  the 
naaliter.;  the  pi^rtiee  raUly  mt^Dested  ure  the  inhabitaBto  of  the  distnot,  wIm,  in 
oaee  the  bixad  oaonot  be  made  avaikbk  againat  Abe  .eotUeetor  or  hie  nraties,  tie 
•liable  to  repay  to  the  orowii  theaBioant  of  the  defioieney  .oocanoied  by  the  de> 
fynlt  or  iMolyenoy  of  tfie  ooUeetar  and  «uel»8 ;  the  extent  of  whoee  liiUitia 
jOA  the  bond  /depende  upon  the  aaomt  to  nrhioh  the  pneperty  of  their  prindpil 
,may  be  made  available.  That  eoeh  notice  «as  thoneht  neeeMarr  by  the  ^ 
iendant  below  appeara  by  hia  having  ayerfed  in  the  fifth  and  aixlh  ^eu  tbt 
the  pkintifi  below  had  aaoh  notice.  The  plain(a£b  below,  by  thw  r»lioMi(n 
to  theae  pleae,  say,  that  Bicg  had  no  lands  or  goods  and  oha^fcteb  wiynn  tbdr 
jurisdiction  wUoh  they  eoiud  eeiae  and  sell,  of  wdbtoh  diey  had  naUce;  andthit 
aU  the  ^oods  and  ^chattels  of  the  eoUeotor  of  whkh  the  plaintiffii  helow  f^ 
had  notice  were  seined  and  aohL  The  defendaoi  below,  by  hia  c^pcin-  ^  *- 
de»|  does  not  assart  notice,  bat  tenders  immaterial  iasnee.  And  as  it  is  dii- 
tanetly  laid  down  by  Hale,  C.  J.  in  the  case  of  Bennett  v.  Holbedi,  reported  is 
2  Saandesrsi  tl9,  that  a  nideader  cannot  be  awarded  in  a  writ  iof  eixar;  and  mA 
has,  as  fiir  as  I  can  find,  been  ihe  role  ever  since ;  and  if  it  wene  otherm,  u 
l^irepleaderis  not  gmntaUe  in  ftvowr  of  the  person  who  has  made  the  fintdefiolt 
in  pleading,  and  as  sn<di  person  is  in  this  case  ihe  defendant  below,  I  am  of 
topinion  that  no  reploader  ooold  he  awarded.  It  appears  to  me  that  the  rejoii- 
dier  admits  that  if  there  were  lands  and  goods  there  was  no  notice  thereto  to  tbe 
plaintifis  below,  and  therefore  they  are  entitled  upon  that  oonfaancn  te  jadg- 
jnent  on  the  iasoes  to  the  fifth  and  sixth  {Jeas,  nen  ehstante  veredicta,  as  dioee 
pleas  are  substantially  bad  in  law* 

Authorities  for  the  opinion  I  baire  formed  ace  to  be  food  inCho.  Slk.  214. 
«  Nod.  10,  Str.  894, 1  Lond  Baym.  641,  8  Taont  418. 

For  the  above  reasons  I  think  die  Jadgment  of  the  Govt  nf  Ccaunoa  Flea 
is  right  in  sobstsnce,  though  wrong  in  fimn,  and  that  it  oaght  to  be  afinaad. 

Pabkb,  B.  In  this  case,  I  am  of  opinion  that  Ac  jadgment  of  the  Coait  d 
iCommoo  Plesa  ong^  to  be  in  sabetanee  affrmed. 

Seyexal  objections  were  taken  on  the  arnunenty  npon  most  of  which  the  eoitt 
intimated  a  clear  opinion  in  the  ooarae  of  it^  and  it  is  not  bow  neceenry^ 
me  U)  notice  mom  than  fonr.  First,  itaras  contended  tAiat  the  bend  was  ilkpl 
and  void,  beoaase  the  condition  was  to  pay  die  amount  seoeiTed  to  the  reeeirer 
general,  and  the  commiseaoners,  if  required,  and  ^le  latter  proyisiQn  was  agiiaa 
the  statnte.  The  answer  te  this  objection  is,  *thiat  such  proTision  is  net  m] 
illegal : — finr  if  there  is  a  case  in  which  the  commissftonersmay  lawfiodly  *- 
^uire  the  payment  to  be  made  to  themselves,  or  two  of  them,  or  te  seek  per 
son  an  they  shall  appoint,  the  condition  most  be  construed  te  have  lelweaoe  ti 
snob  a  requisition ;  and  that  thev  haiire  aach  a  power  appears  by  48  G.  8,  & 
^9,  s*  80 ;  for  thsy  may  call  die  ooUecter  before  them  afier  hia  year  has  espini 
if  the  arrears  are  unpaid,  and  make  aach  order  therein  as  they  dkall  judge  ae- 
eessary,  te  prevent  any  Mare  in  the  payment  of  the  assessment  A  n^ 
te  pay  te  tbemeelvas,  or  te  pay  te  two  of  themselves,  or  te  pay  te  an  appoiatoe, 
might  lawfbUy  be  made  for  the  purpose  of  preventing  snob  Culnrc.  And,  b^ 
sides,  if  no  sueh  request  be  made,  that  part  of  the  condition  is  iaopstativt.  h 
is  at  the  most,  therefore,  a  contingent  illegality,  and  in  the  mean  time  the  nA 
of  the  condition  is  lecal ;  and  the  defendMit  below  has  not  pleaded  that  mi  • 
request  has  been  made.    This  first  objection,  therefore,  cannot  pievaiL 

The  seoond  was,  that  there  was  no  statnteiy  dme  fixed  for  the  payment  of  tk 
aams  odlected  te  the  receiver  general,  but  that  the  receiver  general  hiaiadf  s 
te  appoint  the  days,  and  that  there  is  no  avetment  in  the  assignment  of  tk 
third  Voach,  (on  which  alone  the  phuntifis  below  are  entitled  te  reeoiar,  if  tkj 
are  entitled  at  all,)  that  such  days  were  appointed.  But  it  ia  dbar  that  afiw 
irardiet  the  breach  is  well  asagned:  and  it  mast  be  taken  that  di^s  were  lui 
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by  the  receiyer  general,  wbieh  days,  when  so  fixed,  wonid  be  days  appointed  by 
the  acts  of  parliament.  On  those  days  the  jnry  &&d  that  the  collector  did  pay 
all  the  snms  collected  by  him  :  he  made  the  payments  precisely  at  the  times 
required  by  the  condition  of  the  bond;  bat  he  did  not  pay  all  those  snms  to  the 
serrioe — ^it  would  be  more  correct  to  say — ^to  ''the  accaunf  of  the  year  for 
which  be  had  been  appointed  collector. 

^21  *^  third  objection  is  then  made,  that  such  a  payment  is,  neverthelesSi 
^  a  good  compliance  with  the  terms  of  the  condition  by  which  the  collec- 
tor is  <'  well  and  truly^'  to  pay  to  the  receiyer  general  all  the  sums  of  money 
collected  by  him.  And  this  objection  is  one  of  those  which  the  special  yerdict 
was  intended  to  raise.  I  am  clearly  of  opinion  that  such  a  payment  does  not 
satisfy  the  terms  of  the  condition.  The  special  yerdict  finds  that  Bigg  paid 
693/.,  part  of  what  he  receiyed  of  the  taxes  as  collector  for  1828, 1829,  to  the 
seryice,  that  is,  on  account  of  former  years,  during  which  he  had  been  col- 
lector. 

The  condition  of  this  bond  is  to  be  construed  precisely  in  the  same  way  as  if 
another  person  had  been  collector  for  a  former  year ;  and  could  it  then  admit 
of  any  doubt  but  that  it  would  be  a  breach  of  a  condition  to  pay  ''  well  and 
tndy"  to  the  receiyer  general,  if  the  money  had  been  lent  to  such  former  col- 
lector, to  enable  him  to  pay  his  arrears,  although  the  money  had  been  so  applied  ? 
This  case  is  precisely  the  same,  so  far  as  relates  to  the  question  whether  there 
had  been  a  breach  of  the  condition.     It  is,  in  efiect,  for  this  purpose,  an  appro- 
priation by  Bigg  to  the  payment  of  his  own  debt :  thoueh  doubtless  the  damage 
to  the  parish  is  not  necessarily  the  same  as  if  Bigg  had  applied  the  amount  to 
pay  off  a  priyate  debt  of  his  own ;  and  in  that  respect  there  is  some  inaccuracy 
in  the  report  or  judgment  in  the  Common  Pleas,  (9  Bing.  563).    But  on  this 
writ  of  error  we  cannot  inquire  into  the  amount  of  damages  which  the  jury  haye 
assessed.     I  would  by  no  means,  howeyer,  intimate  an  opinion  that  they  haye 
assessed  them  improperly ;  and  I  would  obsenre  that  it  makes  a  material  differ- 
ence to  the  parishioners,  as  a  fluctuating  body,  whether  the  collections  of  one 
year  are  paid  to  the  amount  of  that  year,  or  to  wipe  off  the  arrears  of  a  former 
^g-|     *year,  for  which  also  the  same  person  has  been  collector.    In  the  latter 
-^     case,  suspicion  is  lulled,  and  no  in(][uiry  is  made,  until  after  the  lapse, 
perhaps,  of  some  years,  when  the  coUector  is  altogether  insolyent,  and  the  sure- 
ties for  the  prior  years  are  no  longer  ayailable,  and  then  the  new  inhabitants 
of  the  parish  become  responsible  for,  and  haye  the  arrears,  due  in  the  time  of 
their  predecessors,  leyied  on  them ;  whereas,  if  each  year's  collection  is  paid  to 
the  account  of  its  proper  year,  the  deficiency  is  immediately  discoyered,  the 
sureties  for  the  year  in  which  it  took  place  are  made  responsible,  the  collector 
hiniBftlf  is,  perhaps,  more  able  to  pay,  and  there  is  at  least  a  better  chance  that 
those  who  were  inhabitants  at  the  time  of  the  default  will  bear  the  consequence 
of  it.     The  precise  pecuniary  compensation  for  this  injury  to  a  fluctuating  body, 
it  is  diflicult  to  estimate ;  but  the  measure  of  damages  must  be  the  same  against 
the  sureties  as  against  the  principal ;  and  I  see  no  safer  rule  than  to  siye  the 
fall  amount  which  the  principal  ought  to  haye  himself  paid,  in  order  Siat  the 
plaintiffs  below  may  now  apply  it  to  the  same  object. 

The  last,  and  the  most  serious  objection  is,  that,  under  the  circumstances 
found  by  the  special  yerdict,  the  action  will  not  lie  against  the  defendant,  the 
surety. 

The  facts  found  are,  that  Bigs,  after  his  alleged  default,  had  lands  or  houses 
belonging  to  him  of  the  yalue  of  1212.,  and  goc^  to  the  yalue  of  200/.,  which 
oonld  and  mij;ht  haye  been  seised  and  sold  before  the  commencement  of  the  suit 
by  the  commissioners ;  that  the  commissioners  had  not  notice  of  Bigg's  being 
possessed  of  the  houses  or  lands,  but,  before  the  commencement  of  the  suit,  they 
h:aA  reasonable  grounds  for  belieying  that  he  possessed  the  goods,  at  the  time 
o£  the  de&ult,  which  misht  haye  b^n  seized  and  sold  by  them.  The  Court  of 
Common  Pleas,  without  deciding  whether  the  seixure  and  sale  of  the  landa  and 
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*good8  was  a  eonditioii  preeedent  to  the  plaiiidfB'  right  to  zooovaE^teoordagj 
the  trae  oonstniction  of  the  48  O.  3,  c.  99,  s.  13,  were.of  ophuoa,  thii 
Bale  could  only  form  a  condition  preeedent  when  the  enstenee  of  8iidi  pi 
was  known  to  the  oommiBflionerB  at  the  time  of  the  commenoementof  the  i 
that  Buch  qualification  iB  neoeBssrily  unp^tftiin  the  daoee  m  quealiea;  and 
on  this  ground  they  gave  judgment  for  the  plaintiffiB  below,  on  the  k 
raised  on  the  fifth,  sixth,  and  twelfth  pleas,  being  the  twelfUi,  tbirteeotk,! 
last  issues. 

In  turning  the  special  ease  on  which  that  Court  gave  its  opmioQy  iBtoii 
cial  verdict,  the  judgment  of  the  Court  is  entered  on  the  reocnd  as  a  jndgi 
that  the  twelfth,  thirteenth,  and  laat  issues  ought  to  have  been  foimd fori 
plaintiffs  below.  I  have  a  difl&culty  in  Baying  th»t  the  judgment  in  tins  i 
can  be  supported,  because  the  facts  found  do  not  negative  the  affinutki 
those  issues.  The  rejoinder'to  the  replication  to  the  fifth  plea,  wfaieb  nm 
twelfth  issue,  is,  that  Bigg  had  divers  lands  within  the  jurisdiction  of  thei 
tnissioners,  which  they  might  have  seised  and  sold,  and  that  all  goods  of  1 
that  might  have  been  found  were  not  seiaed  and  sold.  The  special ferdictl 
these  facts  for  the  defendant  bdow ;  and  I  think  the  knowledge  of,  or  doM 
the  commissioners  of  theee  Ibots  ie  not  in  issue  at  all  upon  this  rejoinder:  i 
the  twelfth  issue  should  have  been  fotnid  for  the  defendant  bek>w ;  andl 
there  is  a^diffitulty  in  giving  judgment  non  obetante  veredioto  on  ths  ea 
the  plaintiffs  below,  on  the  principle  upon  which  the  Court  of  OonuBiaj 
proceeds ;  viz.,  that  it  was  not  a  condition  precedent  tfantt  the  oooBiaa 
should  sell  either  land  or  goods  unleBs  they  had  notice  thereof :  lor  the 
contains  an  averment  of  notiee;  and  I  doubt  if  the  rejoinder  eaa  propa 
said  to  contain  a  confesBion  that  they  had  no  su<Sh  notice  that  iliere  wereJ 
and  goods :  and  a  judgment  non  obstasite  veredicto  always  prooeeda  ujpoa  4 
the  implied  confession  contained  in  the  pleadings  and  its  iBsnffieie&t 
avoidance.  In  truth,  there  is  no  affirmMive  and  negative  of  one  disttaal 
position  involved  in  the  issue  :  the  replication  does  not  aver,  aimpty,  duti 
were  no  lands  and  ffoods,  but  that  there  were  none  known  to  ike^nni^k 
whereas  the  rejoinder  puts  in  isBte  the  simple  fhot  that  there  woe  huA 
goods.  I  am,  therefore,  disposed  to  think  that  Ae  Court  ougfart^  upon  the 
ciple  upon  which  their  judgment  proceeded,  to  hatve  adjudged  the  imeil 
terial,  and  awarded  a  feplcMler ;  which  course  a  court  of  error  eannot  pal 

If,  however,  I  am  wrong  in  this  respect,  and  there  is  suoh  a  eoiifi»^ 
want  of  notice,  I  can  have  no  difficulty  in  agreeing  with  tlie  Court  of  CM 
Pleas,  that  the  ezietenoe  of  such  property,  without  noiine,  is  eertaii^  so 
to  the  action.     But  I  ^o  further,  and  think  it  is  not  bo  even  with  notiae. 

If  the  fifth  plea  be  had  in  substance,  that  is,  if  it  be  not  a  eoodi^n 
dent  to  the  plaintiffs'  right  to  recover,  that  they  should  seoe  and  sell  < 
lands,  tenements,  and  goods  of  the  colleotor,  although  they  had  aotioe  thtti 
were  such,  then  this'Court  is  bound  to  give  judgment  non  obstnte  v«e£i 
the  confession  in  that  plea  and  its  insaffidient  avoidance ;  and  the  piiM 
question  in  the  cause  is.  as  it  seems  to  me,  whether  the  provisioii  in  th»^ 
teenth  section  of  the  48  G.  3,  o.  99,  does,  when  there  is  notice  to  tbeosfl 
sioners,  constitute  a  condition  precedent ;  and  I  am  of  opinion  that  it  doa 
In  the  first  place,  I  think  it  is  discretionary  in  the  eommissionfln  whetii«r( 
will  seize  or  not ;  and  this  proviso  is  contingent  on  the  actual  exisrciK  of* 
discretion,  and  has  no  efiect  at  all  unless  they  do.  'In  this  eaae  they  bsM 
so  done }  and  if  this  is  not  so,  but  the  clause  is  ^obligatory  upon  tlm  id 
to  seize,  yet  I  think  that  the  breach  of  their  duty  in  this'req>eot  is  no  ^ 
answer  to  the  action. 

First,  it  seems  to  me  to  be  discretionaiy  in  the  oommiBBtmieia  to  seise  ;1 
this  proviso  does  not  operate  until  they  do.  The  clause  in  i|iie0tioo  nifi 
sureties  to  be  given  for  the  pe^ons  presented  to  the  eommissioiieis  as  eoUert 
If  the  commiBsionersrequire  it;  and,  in  casethej  are  not  given,  aiithanH»< 
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ommisnoDenfhemsdTes'to  appoint  Gcfllectore  wbo  etn  gire  seotmty.  So  far 
be  eDaetment  giyes  a  discretion  to  the  commissioners,  irfaich,  howeyer,  is  quali- 
ed  bj  the  fonrteeDth  section.  It  then  proceeds  to  order,  that,  in  case  of  fall- 
re,  or  of  d^aalt,  by  the  collector,  every  'bond  ^all'be  prosecnted  by  the  com- 
lissioaeTa.  In  that  respect  the  clause  is  obligatory.  Then  comes  the  proviso, 
lat  DO  ssdi  bond  ^utU  he  put  in  mit  against  any  sorety  or  sureties,  for  any 
ificiencj,  other  than  what  sha)!  rematin  unsatisfied,  after  the  sale  of  the  land's, 
nements,  goods,  and  cAiattels  of  such  collects,  in  pursttance  and  by  virtue  of 
e  direeticn*  andpotoen  given  to  the  respecHve  commiuUmerz  by  that  ad.  The 
rectioQs  and  powers  referred  to  are  those  contained  in  the  'fifty-second  section, 
bidi  provides,  that  if  a  collector  is  guilty  of  a  de&ult  in  paying,  the  comnlis- 
nen  ore  autkoriaed  and  emfowered  (not  commanded)  to  imprison  the  person, 
d  Eeite  and  secure  the  estate,  real  and  personf^l,  of  such  collector,  to  him  belong- 
%  or  which  shall  descend  or  come  into  the  hands  or  possession  of  his  heirs, 
ecoton,  or  administrators,  withersoever  the  same  can  'be  discovered  and  found : 
tliej  seiie,  they  who  do  so  are  also  empowered  to  appoint  a  meeting  of  the 
mmisaionenof  the  division,  &c.  \  and  the  commissioners  present  at  that  meet- 
f)  if  the  moneys  are  not  paid,  are  empowered  and  required  to  sell  and  dispose 
J^  of  the  estates  so  seised  and  secured,  and  apply  the  money  *to  satisfy  the 
^  arrears,  and  the  costs  and  charges.  Now,  it  is  ouite  blear,  under  this 
use,  that  it  is  purely  discretionary,  whether  the  commissioners  seize  the  estate, 
land  personal,  or  not;  thejr  :have  the  power  of  determiniing  whether  it  is 
rth  while,  from  the  nature  of  the  property,  ito  value,  the  difficulty  of  6btain- 
:  and  converting  it,  and  the  expense  to  carry  their  powers  into  effect.  Ought 
not,  therefore,  to  read  the  proviso  in  the  thirteenth  section,  which  expressly 
ers  to  the  diredions  and  powers  in  the  fifty-second  section,  and  which  are  un- 
tbtedlydissretionary,  just  as  if  theformer  section  had  provided  that  the  bond 
■bM  not  be  put  in  suit  ibr  any  deficiency,  oliher  than  such  as  remained  aiftcr 
sof  the  estate,  real  and  persond,  pursuant  to  the. discretionary  power  in  the 
imissioners;  that  is,  tf  ^  commisnoners  thoidd  ^ink  fit  in  their  discretion, 
leize  the  estate,  real  and  personal?  If  not,  this  consequence  will  follow; 
I  the  commissioners  "Who  have  a  discretion  by  the  fifty-second  section,  and 
t,  no  doubt,  for  the  benefit  of  the  parish  nt  large,  and  the  public  and  all  per- 
i  interested,  to  seise  or  not,  are  yet  compellabfe  to  do  so,  under  the  penalty 
^  being  able  to  sue  on  the  bond  for  the  deficiency  if  they  do  not;  so  that  if 
r,  in  their  discretion,  H^ink  the  public  interest,  and  the  interests  of  all,  best 
mlted  by  not  incmring  the  expense  of  a  seizure  of  property  of  no  value,  the 
lie  must  suffer  by  losing  the  remedy  on  the  bond  against  the  sureties ;  for 
^  in  truth,  their  loss.  If  the  commissioners  took  this  bond,  and  were  acting 
their  own  benefit,  there  might  be  some  reason  for  saying,  that,  if  they  did 
choose  first  to  take  the  estate  of  the  prtneipill,  they  should  not  sue  the  surety ; 
if  they  set  as  they  do,  not  for  themselves,  but  for  the  public,  it  appears  to 
opossible  to  preserve  the  discretion  given  by  the  fifty-second  section  without 
I  qoaliiying  the  thirteenth  section,  and  making  the  proviso  'Hherein  a  con- 
tingent direotion  or  order  not  to  sue,  if  the  di^retion  should  be  exercised, 
1  the  ule  should  have  been  completed. 

am  therefore  of  opinion,  that  this  protiso  in  the  thirteenth  section  has  no 
ation,  nukse  the  commissioners  choose  to  seise  under  the  powers  of  .the 
'seeond  section.  But  if  this  construction  be  not  correct,  nxii  the  proviso  is 
Satoryon  the  commissioners  in  all  cases,  then  arises  the  third  question :  Is 
cofflpliance  with  the  enactment  a  condition  precedent,  and  the'  non-compli- 
a  bar  to  the  action  ?  I  must  say  I  am  df  opinion  that  it  is  not.  In  the 
plaee^  the  language  of  the  proviso  is,  not  that  no  action  dhall  be  maintained 
he  bond,  but  it  comes  by  way  of  qu^ifioation  on  the  former  part  of  the 
»!  which  commands  the  commissioners  to  prosecute  tbe  bond  on  any  failure 
^nlt.  It  is,  therefore,  a  command  to  theip  not  to  put  the  bond  in  suit  in 
Ptftieukr  ease  contemplated  by  the  proviso^  but  it  is  no  more.    Had  the 
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*good8  was  a  eonditioii  preeedent  to  the  plaindflB'  right  to  noonr^iaoordiiigio 
the  trae  oonstraetion  <^  the  48  O.  8,  c.  99,  s.  13,  were. of  opinion,  thai  svek 
Bale  could  only  form  a  condition  preeedent  when  the  ezietence  of  Book  propeitj 
was  known  to  the  commiBsioners  at  the  time  of  the  commencement  of  4he  wetim\ 
that  such  qualification  is  necessarily  Ymjp^tei  in  the  dauae  in  question ;  ind  tlat 
on  this  ground  they  save  judgment  for  the  plaintiffs  below,  on  tke  iana 
raised  on  the  fifth,  sixUi,  and  twelfth  pleas,  being  the  twelfth,  thirteenth,  asd 
last  issues. 

In  turning  the  speciid  ease  on  which  that  Oourt  gave  its  opinion,  mto  i  Bpi> 
cial  yerdiet,  the  judgment  of  the  Court  is  entered  on  the  record  as  a  jadgnni 
that  the  twelfth,  thirteenth,  and  hiat  issues  ought  to  have  been  fomid  foe  ihe 
plaintiffs  below.  I  have  a  difl&cnlty  in  saying  that  the  judgment  in  this  fan 
can  be  supported,  because  the  facts  found  do  not  negative  the  affirfluition  a 
those  issues.  The  rejoinder  to  the  replication  to  the  fifth  plea,  which  ruMs  tbi 
twelfth  issue,  is,  that  Bigg  had  divers  lands  within  the  jurisdiction  of  the  oo» 
tnissioners,  which  they  might  have  seised  and  sold,  and  that  all  goods  of  Big 
that  might  have  been  found  were  not  seiied  and  sold.  The  special  verdickliiidi 
these  facts  for  the  defendant  below ;  and  I  think  the  knowledge  of,  or  notice  ^ 
the  commissioners  of  these  fiftots  is  not  in  issue  at  all  upon  this  rejoinder:  if  n^ 
the  twelfth  issue  should  have  been  fotnid  for  the  defendant  bdow;  and  tin 
there  is  a^difficulty  in  giving  judgment  non  obstante  veredicto  on  thn  isBae  ftr 
the  plaintiffs  below,  on  the  principle  upon  which  the  Oourt  of  Oommon  PIm 
proceeds;  viz.,  that  it  was  not  a  condition  preoedent  that  the  conuaiflBiOBai 
should  sell  either  land  or  goods  unless  they  had  notice  iisenoi:  f»r  the  pki 
contains  an  averment  of  notiee;  and  I  doubt  if  the  rejoinder  can  pcoperljki 
said  to  contain  a  confession  that  they  had  no  su<Sh  notice  that  -there  were  Ira 
and  goods :  and  a  "^^udgment  non  obstante  veredicto  always  proceeds  i^  n^ 
the  implied  confession  contained  in  the  pleadings  and  its  inniffieient  ^ 
avoidance.  In  truth,  there  is  no  affirmative  and  negative  of  one  distioet  pio- 
position  involved  in  the  issue  :  the  replication  does  not  aver,  nmply,  that  ttoe 
were  no  lands  and  goods,  but  that  there  were  none  known  to  ikepiaimit^  hebm; 
whereas  the  rejoinder  puts  in  issue  the  simple  feet  that  there  were  lands  «Bi 
goods.  I  am,  therefore,  disposed  to  think  t^at  the  Court  oug^  upon  the  piio- 
ciple  upon  which  their  judgment  proceeded,  to  have  adjudg^  the  iaBQeia» 
terial,  and  awarded  a  reple^Ler ;  which  course  a  oourt  of  error  eannot  ponoe. 

If,  however,  I  am  wrong  in  this  respect,  and  there  is  suoh  a  eoofesooD  of 
want  of  notice,  I  can  have  no  difficulty  in  agreeing  with  the  Court  of  Oonnfl 
Pleas,  that  the  existence  of  such  property,  without  noiine,  is  certainty  not  t  tar 
to  the  action.     But  I  go  further,  and  think  it  is  not  so  even  with  notiee. 

If  the  fifth  plea  be  bad -in  substance,  that  is,  if  it  be  not  a  eonditioD  vran- 
dent  to  the  plaintifib'  right  to  recover,  that  they  should  seiie  and  sell  ill  tke 
lands,  tenements,  andgomlsof  the  collector,  although  they  had  notice  that  then 
were  suoh,  then  this  Court  is  bound  to  give  judgment  non  obstante  vendi^oi 
the  confession  in  that  plea  and  its  insufficient  avoidance ;  and  the  priacipl 
question  in  the  cause  is,  as  it  seems  to  me,  whether  the  provision  in  die  dur* 
teenth  section  of  the  48  G.  8,  c.  99,  does,  when  there  is  notice  to  the  ooonif' 
sioners,  constitute  a  condition  precedent ;  and  I  am  of  opinion  that  it  does  tot 
In  the  first  place,  I  think  it  is  discretionaiy  in  the  oommissionas  whether  tliey 
will  seize  or  not ;  and  this  proviso  is  contingent  on  the  actual  ezerdae  of  thit 
discretion,  and  has  no  efiect  at  all  unless  they  do.  In  this  caM  they  hate  aot 
so  done ;  and  if  this  is  not  so,  but  the  clause  is  ^obligatory  upon  them  n^ 
to  seize,  yet  I  think  that  the  breach  of  their  dut^  in  thisrespeetiB  no  ^ 
answer  to  the  action. 

First,  it  seems  to  me  to  be  discretionary  in  the  oommiBBnmera  to  sei»;  ■*' 
this  proviso  does  not  operate  until  they  do.  The  clause  in  question  reqaim 
sureties  to  be  ^ven  for  the  persons  presented  to  the  commissioners  as  eoUeetoi% 
if  the  commiasionersrequire  it;  and,  in  case  they  are  not  giveUi  anthorisBBtk 
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coznmiationers  ihems^Tes  'to  appmnt  odlectora  who  etn  ^ire  seonritj.  So  far 
the  enactment  giTes  a  discretion  to  the  commisBioners,  irhioh,  however,  is  qnali- 
fied  by  the  fourteenth  section.  It  then  proceeds  to  order,  that,  in  case  of  fail- 
nre,  or  of  default,  by  the  coUeetor,  erery  bond  irtiall'be  prosecuted  by  the  com- 
missioners. In  that  respect  the  clause  is  obligatory.  Then  comes  the  proviso, 
that  no  such  bond  shcdl  he  put  in  suit  against  any  surety  or  sureties,  for  any 
deficiency,  other  than  what  shall  remalin  unsatisfied,  after  the  sale  of  the  land's, 
tenements,  goods,  and  dialtels  of  such  collects,  in  pursuance  and  hy  virtue  of 
the  direcHcns  and  powers  given  to  the  respective  commissioners  hy  that  act.  The 
directions  and  powers  referred  -to  are  those  contained  in  the  fifty-second  section, 
which  provides,  that  if  a  collector  is  guilty  of  a  deiknlt  in  paying,  the  commis- 
lioners  are  authorised  and  empowered  (not  commanded)  to  imprison  the  person, 
and  seiie  and  secure  the  estate,  real  and  personal,  of  such  collector,  to  him  belong- 
ing, or  which  shall  descend  or  come  into  the  hands  or  possession  of  his  heirs, 
executors,  or  administrators,  ^^hersoever  the  same  can  'be  discovered  and  found : 
if  they  seixe,  they  who  do  so  are  also  empowered  to  appoint  a  meeting  of  the 
commissionerB  of  the  division,  &c. ;  and  the  commissioners  present  at  that  meet- 
ing, if  the  moneys  are  not  paid,  are  empowered  and  required  to  sell  and  dispose 
*S71     ^^  ^^^  estates  so  seiied  and  secured,  and  apply  the  money  *to  satisfy  tibe 

-'  arrears,  and  the  costs  and  charges.  Now,  it  is  quite  clear,  under  this 
clause,  that  it  Is  purely  discretionary,  whether  the  commissioners  seize  the  estate, 
real  and  personal,  or  not;  thevhave  the  power  of  determining  whether  it  is 
worth  while,  from  the  nature  of  the  property,  its  value,  the  difficulty  of  obtain- 
ing and  converting  it,  and  the  expense  to  carry  their  powers  into  effect.  Ought 
we  not,  therefore,  to  read  the  proviso  in  the  thirteenth  section,  which  expressly 
refers  to  the  directions  and  powers  in  the  fifty-second  section,  and  which  are  un- 
doubtedly discretionary,  just  as  if  the  former  section  had  provided  that  the  bond 
should  not  be  put  in  suit  for  any  deficiency,  other  than  such  as  remained  after 
sale  of  tiie  estate,  real  and  personal,  pursuant  to  the  discretionary  power  in  the 
eommissioners ;  that  is,  if  the  commissioners  should  think  fit  in  their  discretion, 
to  seize  the  estate,  real  and  personal?  If  not,  this  consequence  will  follow; 
that  the  commissioners  Who  have  a  discretion  by  the  fifty-second  section,  and 
that,  no  doubt,  for  the  benefit  of  the  parish  at  larse,  and  the  public  and  all  per- 
sons interested,  to  seiie  or  not,  are  yet  compellabk  to  do  so,  under  the  penalty 
of  not  being  able  to  sue  on  the  bond  f:>r  the  deficiency  if  they  do  not;  so  that  if 
they,  in  their  discretion,  think  the  public  interest,  and  the  interests  of  all,  best 
consulted  by  not  incuning  the  expense  of  a  seisure  of  property  of  no  value,  the 
public  must  suffer  by  losing  the  remedy  on  the  bond  against  the  sureties ;  for 
it  is,  in  truth,  their  loss.  If  the  commissioners  took  this  bond,  and  were  acting 
for  their  own  benefit,  there  might  be  some  reason  for  saying,  that,  if  they  did 
not  choose  first  to  take  the  estate  of  the  principill,  they  should  not  sue  the  surety ; 
but  if  iJiey  act  as  they  do,  not  for  themselves,  but  for  the  public,  it  appears  to 
be  impossible  to  preserve  the  discretion  given  by  the  fifty-second  section  without 
^81     <l*^^i°g  ^^®  thirteenth  section,  and  making  the  proviso  'Hherein  a  con- 

-^  tingent  direction  or  order  not  to  sue,  if  the  diwnretion  should  be  exercised, 
until  the  sale  should  have  been  completed. 

I  am  therefore  of  opinion,  that  this  protiso  in  the  thirteenth  section  has  no 
operation,  unless  the  commissioners  -choose  to  seise  under  the  powers  of  .the 
fifty-second  section.  But  if  this  construction  be  not  correct,  and  the  proviso  is 
obligatory  on  the  commissioners  in  all  cases,  thep  arises  the  third  question :  Is 
the  compliance  with  the  enactment  a  condition  precedent,  and  the'  non-compH- 
anoe  a  bar  to  the  action  1  I  must  say  I  am  of  opinion  that  it  is  not.  In  the 
first  plaoe,  the  language  of  the  proviso  is,  not  that  no  action  shall  be  maintained 
on  the  bond,  but  it  comes  by  way  of  qualification  on  the  former  part  of  the 
clause,  which  commands  the  commissioners  to  prosecute  the  bond  on  any  failure 
or  de&ult.  It  is,  therefore,  a  command  to  theip  not  to  put  the  bond  in  suit  in 
the  pofticukur  case  oontemplated  by  the  proviso,  but  it  is  no  more.    Had  the 
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legislatnre  intended  to  make  the  non-compliance  with  this  regolalioikuisc 
bar,  I  cannot  help  thinking  they  would  have  used  different  langoagt  k: 
is  not  on  the  use  of  the  precise  expression  that  I  place  so  mudi  id&^i 
on  the  consideration  of  the  consequence  to  which  the  constructioD  ccustf.' 
for  would  lead.     The  consequeipce  would  be,  that  no  action  would  liejk^it 
surety  for  the  benefit  of  the  pvJblic,  if  the  collector  had  any  real  or  pa9».4 
tate,  of  any  description,  of  any  value,  if  the  commissioners  knew  of  ia  i 
tenoe,  wherever  such  estate  might  be,  and  whether  it  was  in  reTeraon  <.i 
mainder,  and  whether  he  ever  had  the  actual  possession  or  not;— for,  b 4 
fiftynsecond  section,  all  which  oomes.to  the  hands  or  possesaon  of  tbe  1 
executors,  or  administrators,  may  be  seized ; — ^whatever  difficulty  tlw  ocs 
sioners  might  have  in  seizing  tt  securing  it,  or  rendering  it  avaibUt;! 
whatever  time  it  might  '''require  to  reduce  it  into  money,  still  it  most  be 
done  before  the  sureties  can  be  sued;  and  thus  the  parish,  it  may  be 
well  conceived,  would  in  many  cases  lose  the  benefit  of  the  bond  ahi 
On  the  other  hand,  what  is  the  conse<]^uence  of  holding  that  the 
though  obligatory  on  the  commissioners,  is  not  a  condition  precedent  tdl 
right  of  action?    The  parish  and  the  public  lose  nothing;  their  remedjk^ 
impaired. 

out  it  is  said  that  the  clause  is  introduced  for  the  benefit  of  the  i 
unquestionably  it  is,  and  that  he  will  gain  nothine  unless  this  oonstnutknl 
vails,  because  he  can  have  no  remedy  to  compel  me  commisdoners  to  mti 
sell,  either  at  law  or  in  equity.  1 

If  the  proviso  be  obligatory  on  the  commissioners  (and  I  am  nowargiDBg| 
that  supposition,  for  if  it  be  diacretionarj/  there  is  an  end  of  the  case),  I  a 
see  why  a  mandamus  would  not  be  ^ranted  to  compel  them  to  per^wm  i 
duty  to  the  surety,  as  it  unquestionably  would,  on  behalf  of  the  paridi,  to  fl 
pel  them  to  sue  on  the  bond  in  pursuance  of  the  direction  in  the  thirteentbd 
tion ;  nor  do  I  know  why  he  might  not  have  a  remedy  in  equity  agaiast  j 
commissioners  to  oblige  them  to  sell  and  apply  the  proceeds  in  Us  ai<L  \ 
supposing  it  were  not  so,  and  the  surety  has  no  legal  or  equitable  remedy  tot 
force  the  obligation,  does  it  follow  that  he  has  no  benefit  from  this  pronl 
Certainly  not ;  he  has  this  benefit,  that  they  have  a  duty  imposed  on  tbea  ^ 
seize  and  sell  in  relief  of  himself:  this  is  the  same  benefit  that  any  one  b 
from  a  duty  imposed  on  public  functionaries  who  are  to  be  expected  hoBe«t.j 
to  perform  their  duty  ;  and  if  they  do  not,  from  corrupt  motives,  he  his  ti^ 
same  remedy  as  against  all  other  public  functionaries  similarly  situated. 

It  is  by  no  means  any  impediment  to  construing  a  clause  to  be  direeUffy, 
that  if  it  is  so  construed  there  is  no  remedy  for  non-complianoe  with  tbe  din^v"- 
tion.  Thus  the  ^statutes  which  direct  quarter  sessions  to  be  held  at  n^ 
certain  times  in  the  year  are  construed  to  be  directory,  (Bex  v.  Justices  >> 
of  Leicester,  7  B.  &  C.  6),  and  the  sessions  held  at  other  times  are  not  Toii. 
and  yet  it  would  be  difficult  to  say  that  there  would  be  any  remedy  against  tie 
justices  for  appointing  them  on  other  than  the  times  prescribed  by  the  stacatr. 
From  the  nature  of  the  enactments,  the  Courts  have  rightly  concladed  tkat^ 
though  the  legislature  intended  the  precise  periods  to  be  &[ed,  they  did  nai  » 
tend  the  consequence  of  a  deviation  to  be  that  the  appointment  should  be  wi 
In  like  manner,  if  the  legislature  did  mean  to  oblige  the  oommissiona^  ^ 
seize  for  the  benefit  of  the  surety,  and  not  to  bring  the  action  until  they  did,  I 
think  it  may  be  concluded  that  they  never  intended  that  such  action  should  be 
altoffether  nugatory  if  brought. 

I  bave  treated  this  (j^uestion  as  one  arising  for  the  first  time ;  and  I  think  I 
am  wairranted  in  so  doing,  for  the  dicta  which  have  been  cited  by  my  brotbc 
Williams,  from  Peppin  v.  Cooper,  cannot  be  considered  in  the  light  of  as  Au- 
thority upon  this  point. 

For  the  reasons  above  given,  I  think  the  fifth  plea  does  not  in  sabetaiKe, 
contain  any  matter  in  bar  of  the  action.    The  like  observation  KgipikB  to  the 
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h  and  twelfth  pleas,  on  which  the  other  issues  are  raised ;  and  more  parti - 
fflj  the  twelfth,  which  does  not  aver  that  the  plaintiffs  below  had  had  notice 
1  Bigg  had  any  property. 

am,  therefore,  of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas 
httobe,  in  substance,  afErmed;  though  I  think  the  mode  of  entering  up. 
rtaent  on  the  twelfth,  thirteenth,  and  last  issues  is,  in  form,  "wrong,  and 
;  the  jndement  should  in  that  respect  be  reversed ;  the  verdict  on  those 
I  iasaes  Deing  *found  for  the  defendant  below,  and  judgment  given  for  the 
'  plaintiff  below  on  the  confession  in  the  fifth,  sixth,  and  twelfth  pleas, 
obstante  verdicto. 

nTLEDALS,  J.  Many  of  the  points  raised  in  the  argument  have  already 
(Ted  the  opinion  of  some  of  my  brothers,  and  upon  these  there  is  no  differ- 
of  opinion;  and  I  do  not,  therefore,  go  into  a  consideration  of  them.  The 
ts  on  which  there  is  a  difference  of  opinion  on  the  construction  of  the  sta- 
of  43  6.  3,  c.  99,  are  two ;  the  first,  whether  the  sale  of  the  lands  and  goods 
le  collector  be  a  condition  precedent  to  putting  the  bond  in  suit  against  the 
tj.  The  second,  whether,  if  it  be  a  condition  precedent,  it  applies  to  all 
ands  and  goods  of  the  collector,  -or  only  to  those  which  were  known  to  the 
niasioners;  and  I  use  the  term  knoton,  because  the  word  notvce^  which 
rs  in  the  pleadings,  sometime^means  that  knpwledge  which  is  acquired  by 
fie  information  given  with  a  particular  object,  as  in  the  instance  of  notice 
^honour  of  bills  of  exchange,  and  other  cases;  but,  as  applicable  to  the 
nt  case,  I  mean  by  the  term  knoum,  knowledge  in  whatever  way  it  is 
M. 

m  the  first  of  these  points,  I  thmk  the  sale  of  the  lands  and  goods  of  the 
itor  is  a  condition  precedent  to  putting  the  bond  in  suit  The  thirteenth 
m,  after  prescribing  the  form  of  the  bond  of  the  surety,  says,  **  everv  such 
,  giyen  by  way  of  such  security  as  aforesaid,  shall  l>e  prosecuted  by  the 
imissioners  on  any  failure  or  default  of  the  collector,"  and  then  there  imme- 
ty  follows,  "  provided  always,  that  no  such  bond  shall  b^  put  in  suit  against 
nretjforany  deficiency,  other  than  what  shall  ^main  unsatisfied  after 
if  the  lands,  tenements,  goods,  and  ^ttels  of  such  collectors,  in  pursuance 
1  by  virtue  of  the  directions  and  powers  siven  by  this  act.'^  Here,  there- 
fore, *is  a  provision  that  the  bond  shall  not  be  put  in  suit  for  any  defi- 
ciency other  than  what  shall  remain  unsatisfied  after  a  particular  thing 
It  is  quite  clear  that,  if  the  lands  and  goods  Jiave  been  sold,  the  bond  can 
be  pat  in  suit  for  the  difference ;  but,  if  there  are  lands  and  goods,'  and 
can  be  sold  by  the  commissioners  under  the  powers  and  directions  of  the 
be  meaning  of  the  clause  is,  that  the  deficiency  must  be  ascertained  first ; 
berwise  it  is  putting  the  bond  in  suit  for  the  whole,  when  the  act  says  it 
only  be  so  for  a  deficiency.  It  is  a  very  reasonable  provision  for  a  surety 
le  shall  not  be  called  upon  till  all  has  J)een  got  from  the  collector  that  can 
sed. 

t  it  is  necessary  to  see  what  are  the  powers  and  directions  given  by  the 
f  which  the  deficiency  is  to  be  ascertained :  they  are  contained  in  the  fifty* 

1  section,  which  enacts,  that  if  the  collector  makes  default,  in  the  parti- 
i  enumerated,  the  commissioners  are  authorised  and  empowered  to  imprison 
iTson,  imd  seise  and  secure  the  estate,  both  real  and  personal,  of  the  col- 
,  wheresoever  the  same  can  be  discovered  and  found;  and  the  commis- 
"8  who  shall  so  seize  and  secure  the  estate,  shall,  and  they  are  empowereS 
point  a  time  for  a  meeting  of  the  commissioners;  and  the  commissioners 
at  ak  such  meeting,  in  case  the  accounts  of  the  collector  be  not  deliivered, 

2  mohey  detained  by  him  be  not  paid,  are  empowered  and  required  to  sell 
i^Kse  of  all  such  estates  which  shall  be  for  tn^otuse  aforesaid  seized  and 
^-  It  is  said  that  this  clause  as  to  seizing  the  estates  is.  only  directory  to 
ommiasioners,  as  they  are  only  authorised  and  empowered,  and  not  required, 
^',  and  that  this  is  more  strongly  shewn^  because,  in  a  subsequent  part 
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of  the  clause,  they  are  reqnired  to  sell,  and,  thereforoi  a  difieil3iit  phxtaeologj 
is  used.  There  is  not  the  least  douM  but  that  the  claosa  as  to  seifing  is  oiuy 
directory,  *and  only  gives  a  discretion  to  the  commissionen  that,  if  the  ^«q 
oollectop  make?  default,  they  daay  seize  and  socure  the  estates;  aad  then,  ^ 
ily  at  the  subsequent  meeting,  the  ccdleotor  does  not  pay  up  his  deficienoj,  thej 
are  required  to  sell :  which  is  all  very  reasonable  that  they  shall  not  be  rt^irii 
to  sell  if  he  can  redeem  his  estate:  and  then  it  ia  said  tiiat,  becaufle the claose 
to  seize  is  only  discretionary  with  the  commissioners,  tbey  needi  not  seise  nnlesB 
they  think  proper;  and,  as  the  powers  and  directions  ad  to  the  seinre  and  sale 
of  the  estates  are  not,  in  point  of  fact,  exercised,  and  need  not  be  so  unless  tbe 
commissioners  think  proper,  the  deficiency,  after  the  exercise  of  these  powen,  is 
out  of  the  question,  and  does  not  and  need  not  arise,  and  the  bond  may  be  pat 
in  suit  without  reflard  to  that.  Biit  I  think  not :  the  filty-fiecond  cUnfie  is  as 
to  the  conduct  to  De  pursued  towards  the  coUectotj  and  the  comminioners  will, 
no  doubt,  exercise  their  diseretion  as  will  best  acccnrd  with  the  dischai^ge  of  their 
duties  towards  the  Crown,  to  the  parishioners,  and  the  collector :  but  if  tbej 
don't  think  it  right  to  enforce  their  powers,  the  sureties  are  not  to  sufier  bj 
that;  the  proviso  in  the  thirteenth  section  is  introduced  for  the  benefit  of  the 
surety ;  and  the  meaning  of  it,  in  my  opinion,  is^  that  they  are  not  to  be  called 
upon  till  the  ooilimissioners  have  dote  all  in  their  power  to  make  the  eolleet« 
pay ;  and  if  for  any  reason  they  omit  to  do  that,  they  are  not  to  call  on  the 
surety.  If  it  be  not  a  condition  precedent,  I  do  not  see  how  the  surety  caa  hare 
the  benefit  of  the  clause ;  for  if  the  surety  be  compelled  to  pay  the  vhole,  I 
don't  think  he  could  have  a  mandamus  to  the  commissioners  to  seize  and  sell: 
their  power  is  onlv  to  seize  and  sell  if  the  collector  has  not  paid  the  money;  hot 
if  the  money  has  been  paid  by  other  means,  the  collector  is  no  longer  ii^bted 
to  the  commissioners:  besides,  if  a  mandaanus  was  to  go,  it  must  be  for  the 
whole  direction  of  the  clause;  and  *that  is,  that  the  money  arising  frost  n^ 
the  sale  shall  be  paid  to  the  receiver-general ;  and  then  the  surety  wonld  ^ 
have  to  petition  the  Crown  to  be  repaid:  and  I  should  doubt  whether  acooit 
of  equity  would  compel  a  sale  unless  to  carry  the  whole  clause  into  eiwt)  sod 
BO  ad  the  surety  might  petition  the  Crown  when  the  money  had  got  into  ^ 
hands  of  the  receiver-general.  Perhaps  the  commissioners  might  A  themsdres 
sell,  in  order  to  relieve  the  surety :  but  besides  my  doubting  the  powen  of  the 
commissioners  to  sell  aflerthey  have  been  paid  by  the  surety,  I  don't  think  the 
surety  ought  to  be  put  in  the  situation  of  havug  to  rely  upon  wkat  Aey  wxj 
be  disposed  to  do. 

It  is  very  possible  that  some  inconvenience,  and,  in  some  cases,  loss,  migfat 
arise  if  the  bond  could  not  be  enforced  against  the  surety  till  the  estates  are 
sold;  for,  certainly,  the  proceedings  under  the  fifty-second  section  mast  be  st- 
t^ded  with  delay.  But  I  don't  think  we  have  anv  thing  to  do  with  that  cos- 
sideration ;  the  question  is  upon  the  construction  of  the  aet  as  il  is  preeented 
to  us. 

Some  distinction  was  raised  in  the  argument  as  to  the  meaning  of  the  w^ 
jjyrosecuie  and  put  in  mit ;  and  it  was  urged  that  because  the  word  j^roiecu^  ^ 
used  without  any  restriction  the  bond  might  be  enforced  by  action  immediatdj: 
but  I  think  proseeiUe  and  put  in  suit  are  synonymous.  In  pleading  a  writ,  the 
common  phraseology  is,  sued  and  prosecuted  out  of  the  Court,  As.,.  &e. ;  aod  if 
the  word  sued  alone,  ot  prosecuted  alone,  was  used,  it  woidd  mean  the^ 
thin^  as  conjoining  the  two  w(h^s;  and  in  the  thirteenth  clause  the  restrietka, 
I  thank,  mitst  be  applied  as  well  to  the  prosecuting  the  bond  as  putting  it  i^^ 
suit. 

The  other  question  is  as  to  notice  or  knowledge  of  the  estates  and  goods; 
as  to  which  there  is  more  doubt,  because  tl^re  is  Ao  sioh  laogaage  » 
notice  or  knowledge  used  in  the  act  of  parliament ;  but  tlie  coistnietioo « 
^e  act  of  parliament  must  have  a  reasonable  intendment  engrafted  ^ 
i^n  it,  arising  out  of  the  existing  state  of  things ;  and  I  think  it  can    ^ 
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only  be  inteBded  tkaft  the  oommisaioDers  shall  be  oompellAUe  to  seise  and  sell, 
far  the  benefit  of  the  awety,  such  lands  and  goods  as  they  know  of :  it  is  im- 
posaibk  for  them  to  seise  things  of  which  they  are  ignorant ;  and  it  would  not 
be  any  breach  of  duty  in  them  not  to  seise  lands  of  which  they  had  no  know* 
kdge.  If  they  were  negligent  in  not  taking  reasonable  means,  according  to 
eiienmatanoes,  to  find  out  the  effects,  it  might  famish  some  means  of  proceeding 
aminat  the  commissioners;  bat,  as  a  mere  question  of  construction,  whether 
tEey  wers  bound  on  a  condition  precedent  to  seise  that  of  which  they  had  no 
knowledge,  any  acts  of  negligence  or  want  of  attention  in  that  respect  could  not 
acise.  I  don't  think  the  w<ud8  wherever  the  $ame  can  be  fownd  apply  to  this 
part  of  the  construction ;  and  I  think  that  means,  wherever  locally  they  can  be 
fbnnd.  The  collector  might  have  some  small  interest  in  public  works  and  nn- 
dcvtakiags  where  there  are  a  great  number  of  proprietors,  as  to  which  the  com- 
miaoioners  would  hare  no  means  of  information.  So,  also,  an  estate  may  have 
cxMse  to  him  as  heir-at-law,  or  devisee  of  a  person  who  died  the  day  before  the 
bond  was  put  in  suit,  of  which  the  commissioners  know  nothing ;  or  he  might 
have  a  amall  quantity  of  goods  in  some  obscure  room ;  and  many  other  cases 
might  be  put  where  a  knowledge  of  the  fact  of  having  lands  or  goods  would  be 
utterly  impoesible;  and  then^  if  knowledge  was  not  made  an  accompaniment  of 
the  property,  a  very  small  amount  of  the  effects,  under  circumstances  before 
stated,  would  prevent  the  bond  being  sued  upon. 

I  do  not  consider  that  the  question  of  hardship  ought  to  influence  my  opinion 
Mther  on  one  aide  or  the  other ;  but  it  may  be  observed  that  this  construction 
^4g1  does  not  seem  to  impose  any . great  degree  of  hardship  on  the  Surety, 
^  beoaose,  if  he  looked  after  his  own  interest,  a  very  little  exertion  would 
enable  him  to  make  himself  at  least  acquainted  with  the  material  parts  of  the 
property  of  the  collector;  and  if  he  is  afraid  that  the  commissioners  may  not 
be  very  anxious  to  get  the  information  themselves,  it  would  be  very  easy  for 
the  surety  to  give  distinct  notice  of  the  property  to  the  commissioners ;  not  that 
I  mean  as  I  have  before  stated,  that  express  notice  need  be  given;  for  if  they 
have  knowledge,  by  any  means  whatever,  that  constitutes  notice  within  the 
meaning  of  the  word  notice  as  used  in  these  proceedings. 

Having  eome  to  this  conclusion  on  those  points  in  which  the  Judges  differ, 
it  lA  now  to  be  considered  how  the  finding  of  the  jury  affects  the  question,  whe- 
the  plaintifb  below  or  the  defendant  below  is  entitled  to  judgment  They  have 
fonnd  that  Bigg  had  Unds  to  the  value  of  120^.,  which  cotud  and  might  have 
been  seised  a^  sold,  in  pursuance  and  by  virtue  of  the  directions  and  powers 

fiven  by  the  act :  they  also  fonnd  that  he  had  goods  similarly  circumstanced ; 
at  they  further  found  that  the  commissioners  had  no  notice  of  Bigg  having 
the  lands,  bul  that  they  had  reasonable  ground  for  believing  that  he  had  the 
goods.  This  finding  shews,  that  the  defendant  below,  according  to  my  opinion, 
cannot  avail  himself  of  a  defence  as  far  as  relates  to  the  non-seizure  and  sale 
of  the  lands.  But  as  to  the  goods,  the  finding  amounts  to  nothing :  they  should 
have  found,  either  that  they  had  or  had  not  notice,  or  knowledge ;  and,  as  it  is 
a  material  fiM)t  whether  they  had  notice  or  not,  the  finding  is  imperfect  on  that 
point :  if  the  meaning  be,  that  they  had  not  notice,  then  this  ground  of  non- 
seisare  and  non-sale  would  not  avail  the  defendant  below ;  but  if  it  be  taken  to 
mean  that  they  had  notice  or  knowledge,  then,  in  my  view,  it  would  constitute 
a  defence.  If  the  special  verdict  be  imperfect  in  a  point  material  for  the  judgp- 
^.^  ment,  there  must  be  a  venire  de  novo  awarded.  *But  supposing  the 
-I  verdict  should  be  taken  to  negative  notice ;  then  as  the  non-seizure  and 
Bon-aale  of  the  goods  wonld  furnish  no  defence,  it  must  be  inquired  what  is  the 
effect  of  the  issues  being  joined  as  they  are,  and  the  finding  in  the  special  ver- 
dict npon  these  issues?  The  fifth  plea  states  that  Bigg  had  lands  and  goods  of 
whieh  the  commissioners  had  notice,  and  which  were  subject  and  liaUe  to  be 
eeiaed,  and  conld  and  might  have  been  seized  and  sold,  but  which  remained 
unsold  by  the  commissioners.    The  sixth  plea  states,  that  Bigg  had  goods  of 
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which  the  commissioners  had  notioe,  which  were  subject  and  liable  to  be  adnd 
and  sold,  and  might  have  been  seized  and  sold,  bnt  which  goods  had  not  beea 
sold  by  the  commissioners.  The  replication  to  the  fifth  plea  says,  that  Biff 
had  no  lands  which  the  commissioners  could  seise  and  sell  of  which  they  lui2 
notice ;  and  that  all  the  goods  of  Bigg  of  which  the  commissioners  had  notke 
were  seized  and  sold.  The  replication  to  the  sixth  plea  says,  the  commisfliooen 
did  seize  and  sell  all  the  goods  of  Bigg  of  which  they  had  notice.  The  rejois- 
der  to  the  replication  to  the  fifth  plea  alleges,  that  Bigg  had  lands  which  the 
commissioners  might  have  seized  and  sold,  and  that  all  the  goods  of  Bigg  whidk 
could,  and  might,  and  ought,  to  have  been  discovered  and  found  by  the  ooo- 
missioners,  were  not  seized  and  sold  in  pursuance  of  the  directions  and  povos 
given  by  the  act,  in  manner  and  form  as  the  plaintifis  below  have  alle^^  Hm 
rejoinder  to  the  replication  to  the  sixth  plea  says,  that  the  commissioners  (fid 
not  sell  all  the  goods  of  Bigg  in  manner  and  form  as  the  plaintiffs  below  hsTC 
alleged.  Both  parties' proceed  regularly  as  far  as  the  fifth  and  sixth  pl^  ^ 
the  replications  upon  them  go  towards  bringing  to  an  issue  the  real  point  ii 
dispute.  But  when  the  defendant  below  comes  to  both  the  rejoinders,  he  drops 
all  about  the  notice.  Now,  as  notice  is  material,  the  rejoinders  are  ^bad  ^^ 
because  they  omit  to  put  in  issue  a  material  allegation,  and  might  be  '- 
demurred  to :  but  the  plaintiffs  below  have  not  demurred,  but  they  have  joined 
issue,  and  the  cause  has  been  tried;  and  upon  the  finding  of  the  jury,  if  yot 
are  to  confine  the  finding  to  the  very  words  of  these  issues,  they  are  found  fer 
the  defendant  below ;  but  the  defendant  below  ought  not  to  have  judgmai 
upon  the  merits  of  the  case. 

Then  how  is  the  matter  to  be  treated  ?  It  may  be  said  that  the  issue  tea- 
dered  by  the  defendant  below  virtually  includes  notice;  and,  first,  on  the  gromd 
that  the  words  modo  et  form&  embrace  the  notice :  but  I  think  not;  the  notice 
is  a  substantive  allegation  abridging  the  general  statement  of  lands  and  goods; 
but  the  modo  and  formft  only  goes  to  the  mode  of  alleging  the  fact  states,  isd 
cannot  go  to  a  material  substantive  matter  which  varies  the  meaning  of  tbe 
other  words.  Then  it  may  be  said,  as  the  defendant  below  began  his  pleadiag 
by  alleging  lands  and  goods  of  which  the  commissioners  had  notice;  and  tb 
plaintiffs  ^low,  in  their  answer  to  the  plea,  follow  up  the  same  account  of  the 
lands  and  goods  by  sa^ng  that  the  commissioners  sold  all  the  lands  and  goods 
of  which  they  had  notice;  then  if  the  rejoinder  says  that  there  were  lands  aad 
goods  which  had  not  been  sold,  it  may  be  said  that  that  must  be  intended  of 
such  lands  and  goods  as  both  parties  had  previously  introduced  into  their  pleid- 
ings.  That  would  be  so,  if  you  consider  the  notice  as  in  the  nature  of  a  descrip- 
tion  of  the  lands  and  goods ;  as  if,  for  instance,  the  defendant  below  had  pleaded 
that  Bigg  had  lands  in  the  parish  of  A.,  which  the  commissioners  did  not  seli, 
and  the  replication  said  they  had  sold  all  the  lands  of  Bigg  in  the  pariah  of  A^ 
and  then  the  rejoinder  said  they  did  not  sell  all  the  lands  of  Big^,  not  sajiag 
anything  about  the  parish ;  thouffh  that  would  be  informal,  yet,  if  the  partiei 

£>  to  issue,  it  might  be  intended  that  the  inquiry  was  only  to  be  about  tbe 
nds  *of  Bigg  in  the  parish  of  A.,  which  lands  were  the  groundwork  of  p.|A 
the  defeujDe :  and  so  here  it  may  be  said  that  it  must  be  intended  the  ^ 
inquiry  is  to  be  about  lands  of  which  the  commissioners  had  notice,  which  is  whit 
the  defendant  below  put  his  defence  upon.  But  I  doubt  whether  it  can  be  so 
taken.  Supposing  it  cannot,  then  as  the  issue  of  having  lands,  taken  by  itfid( 
is  an  immaterial  issue,  it  would  not  be  cured  by  verdict;  for  though  infonnil 
issues  are  cured  by  verdict,  immaterial  issues  are  not;  and  th^i  here  it  is  soogbt 
to  turn  a  finding,  which  in  words  is  for  the  defendant  below,  into  a  findimg 
which  is  to  give  a  judgment  for  the  plaintiffs.  The  proper  mode  of  proceeding 
if  the  findinff  be  an  immaterial  issue,  is  to  award  a  repleader.  But  a  court  « 
error  cannot  do  that.  The  plaintiffs  below  may  contend  that  they  are  entided 
to  judgment  non  obstante  veredicto,  but  there  seems  a  great  difficultv  in  doiag 
that;  tor  the  rejoinder  is  not  one  which  shews  the  defendant  below  has  no  ds* 
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fence  on  the  whole  ease,  which  is  the  ground  of  entering  a  jnd^ent  for  the 
plainlifiB  below  in  such  incase;  for  the  folding  of  the  jary  that  Bigg  had  lands 
is  not  like  an  allegation  which  furnishes  no  defence ;  but  it  is  part  of  an  allega- 
tion which,  conpfed  with  something  else,  would  constitute  a  defence;  and 
that  something  else  is  imperfect,  and  does  not  form  part  of  the  issue  which 
the  jury  ought  to  irj,  and  if  found  one  way  would  shew  there  was  a  defence, 
bat  in  the  other  way  not.  If  the  rejoinder  could  be  taken  to  be  a  confession  of 
the  want  of  notice,  that  would  be  another  thing,  and  perhaps  judgment  might 
be  entered  for  the  plaintifiB  below,  because,  if  the  defendant  below  has  admitted 
want  of  notice,  then  the  finding  of  the  jury  that  Biffg  had  hmds,  when  coupled 
with  the  confession  of  the  defendant  below  that  ^re  was  no  notice,  would 
shew  that  he  had  no  defence.  But  I  don^t  think  that  the  defendant  below  can 
^cQi    be  taken  to  have  confessed  that  the  ^commissioners  had  no  notice,  for 

-1  the  allegation  of  lands  of  which  the  commissioners  had  notice  is 'one  en- 
tire  allegation :  and  the  notice  is  not  alleged  as  a  substantive  thing :  and  I 
don't  think  the  dropping  part  of  an  allegation,  when  the  other  part  by  that 
means  becomes  immaterial,  is  to  be  an  admission  of  what  is  so  dropped.  But 
it  may  be  said  that  the  jury  are  at  liberty  to  find  facts  which  have  been  intro- 
duced into  the  pleadings,  though  they  are  not  parcel  of  the  issue.  In  many 
cases  they  may :  but  I  doubt  whether  they  can  do  so  to  cure  an  immaterial 
iflsae  when  both  parties  have  concurred  in  going  to  trial  upon  such  an  issue. 
Af^r  all  it  is  an  immaterial  issue,  which  I  should  be  very  glad  if  I  could  say 
that  it  oould  be  helped ;  but  I  cannot. 

The  issue  in  form  is  found  for  the  defendant  below,  and  I  see  nothing  to 
make  the  judgment  yary  from  the  verdict ;  and  which,  therefore,  I  think  should 
be  entered  for  the  defendant  below ;  and,  consequently,  that  the  judgment  of 
the  Court  of  Common  Pleas  should  be  reversed. 

Lord  Abinoxb,  C.  B.  expressed  his  concurrence  in  the  judgment  of  the 
Court  of  Common  Pleas,  on  the  broad  ground  that  the  commissioners  were  not 
bound  to  sell  the  collector's  property  previously  to  putting  in  suit  the  surety's 
bond,  nnless  tbey  received  notice  of  the  existence  of  such  property.  The  fifty- 
second  section  ^ve  them  authority  to  sell,  but  did  not  reauire  them  to  do  so 
at  all  events.  They  had  power  to  exercise  a  discretion  for  tne  security  of  the 
public  revenue,  and  if  they  did  not  think  it  expedient  to  sell,  they  were  not 
Doond  to  do  so.  This  appeared  to  be  the  intention  of  the  legislature,  not  only 
from  the  words,  but  from  the  obvious  policy  of  the  act;  for  if  the  commissioners 
were  compelled  to  sell  the  whole  of  the  collector's  property  before  they  had 
4tg2i  recourse  to  the  surety,  the  collection  of  the  revenue  might  be  exposed  *to 
^  great  expense,  and  great  delay  by  suits  at  law  and  in  equity.  If  the  com- 
missioners, however,  chose  to  sell  the  collector's  property,  then  indeed  they  were 
bound  under  the  former  section  to  ffive  the  surety  the  benefit  of  that  sale ;  but 
it  would  be  a  Strang  thing  to  say  that  every  portion  of  the  collector's  land,  in 
every  port  of  the  kingdom,  must  be  sold  before  the  commissioners  could  be  en- 
titled to  call  on  the  surety  .(a) 

Lord  Denman,  C.  J.  The  proviso  in  48  G.  3,  c.  99,  s.  18,  admits  of  two 
constructions ;— either  that  in  an  action  against  a  suretv,  the  pLuntiff  shall  not 
recorer  more  than  the  amount  of  deficiency  left  after  sale  of  the  principal's  pro- 
perty, if  acid ;— -or,  that  no  action  shall  be  maintained  against  the  surety  till 
nch  sale  has  been  actually  made.  If  the  former  construction  prevail,  I  can 
diBooTer  no  privilege  that  the  surety  obtains  from  the  proviso,  since  the  plain- 
tiff never  could  have  recovered  more  than  was  due  at  the  time  of  bringing  the 
aetion,  in  whatever  manner  the  debt  may  have  been  reduced.  It  has  not  been 
contended  that  the  meaning  was  to  give  the  surety  the  benefit  of  any  sale  made 

(a)  I  waa  undesignedly  absent  when  judgment  was  deliyered  in  this  ease,  and  am  only 
enabled  by  the  kindness  of  a  friend,  to  furnish  the  above  short  note  of  what  fell  from 

Lord  Abinger. 
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petiding  ike  iwliciiy  aad  indeed  the  lavgonfe  ifi  whoUy  faiapj^prnto  to  nek  a 
eeae  ;  and  if  tale  weie  made  pwding  the  aotian,,  and  provided  a^sam  equal  to 
the  debt,  all  the  ooatS' would  be  iaewirsed  without  ueceseity. 

The eommiBsioneis  have  been  supposed  toowe  some  diiity  to  the savsfy  wUA 
ehould  lead  them  to  sell  for  his  benefit  the  ooUeotor's  property :  it  baa  e?ca 
been  eon  tended  thw^  a  mandamua  would,  lie  to  oompel  theiB'  to  taxe  ihaiatep  fv 
the  purpoee  of  reimbwsing  hisL  Bajk  I  o<m&fl8  xnysdf  whcdly  onable  to  fill 
anything  in  the  ^statute  to  warmot  snob  an  opinion.  The  eommis^  e^ 
iionefs  have  no  power  to-seiae  oc  sell,  exoept  for  payment  of  the  debt  ^ 
due  to  thenkselvea:  when  that  is  paid  their  power  is  at  an  ead.  The  act  «* 
presaly  requires  them-  to  pay  the  overplus,  if  any,  not  to  the  surety,  but  to  tke 
eoUeotor.  It  has  also  been  supposed  that  equity  would  oovpel  the  oomnk- 
aionere  to  aet  in  sqiue  wa^j^  for  &e  benefit  of  the  sutety.  On  this  point  I  will 
net  venture  to  g^ve  wi  opinion;  but  I  should  think  the  sane  answer  muai  apply. 
But  it  is  mueh  qaore  m^ural  to  my  mind  to  believe  that  the  legudalure  woeU 
afibrd  a  dkeet  remedy  by  some  mv  enaotment  (though  it  may  be  ausooptihle 
oC  Qonaequenees  not  aooaiately  foreseen)  than  that  they  should  have  intended  to 
make  him  resort  for  the  same  purpose  to  a  mandamus  or  a  suit  ia  ohaaceiy. 
Either  of  these  remedies  would  be  probably  more  expensive  and  not  more  d- 
foctual  than  the  oommen  aation  for  money  paid,  wbion  the  surety  may  oertaialy 
maintain.  But  the  proviso,  if  eonstiTued  in  the  other  sense^  affords  aim  a  sab- 
atantial  and  a  more  reasonable  benefit :  and  this  appears  to  me  to  be  the  proper 
meaning  of  the  words,  which,  though  clumsily  arranged,  hoU  out  to  the  suictf 
a  dietinot  promise  to  that  effeot  Suppose  suqh  woids  as  these  to  have  ftmacd 
a  part  of  the  condition  under  whioh  the  bond  was  given  i  provided  that  tkk 
bond  shall  not  be  put  in  suit  for  aay  deficiency  other  ihttux  that  which  may  re- 
main after  sale  of  the  collector's  property^'  I  oanaot  oonoeive  any  reasomhfe 
mac  to  doubt  that  in  beeoming  a  surety  under  such  a  restrietiou  he  should  not 
be  sued  till  after  suoh  sale,  x  et  these  wcnrda  do  not  strike  me  as  stronger  thaa 
those  employed  in  the  proviso.  If  no  bond  oan  be  put  in  snit  against  turn,  hat 
for  an  amount  to  be  ascertained  by  another  proceeding,  surely  an  ordinary  nan 
would  expect  that  proceeding  to  be  taken  b^ore  he  was  sued  on  his  bond;  esfs* 
cially,  as  it  might  make  sa  end  of  all  claim  upon  him,  by  clearing  *off  ^^ 
the  whole  debt,  and  leaving  no  deficiency.  I  cannot  foel,  therefore,  the  ^ 
force  of  the  argument  drawn  from  the  direction  that  the  bond  shall  be  proseea- 
ted  on  any  foilore  (ht  default  of  the  coUeotor.  This  would  have  bees  the  obii- 
gee^s  duty  without  sueh  direction,  and  even  thia  must  leave  a  oertaiA  disoretiai^ 
otherwise  the  expense  of  a  lawsuit  might  often  be  ineurred  when  there  was  an 
absolute  eertainty  of  speedy  payment.  But  this  direction  to  proseoute,  thoogk 
absolute  in  its  terms,  is  immediately  incumbered  with  the  clause  now  under 
eonsideration,  which  is,  not  that  the  suit  commenced  shall  go  forward  only  to  s 
certain  result,  but  that  no  bond  sh^  be  put  in  suit  for  any  deficiency  other  thai 
that  remuning  after  sale, — that  ia  ae  I  oonoeive,  till  suoh  sale  haa  beea  heU, 
and  the  deficiency  ascertained. 

The  words  of  the  proviso  give  rioe  to  another  argument,  which  to  me  appesis 
more  plausible.  The  sale  is  to  be  made  in  pursuance  and  by  virtue  of  the 
directions  and  powers  given  to  the  commissionerB  by  this  aet. 

We  are  thus  driven  to  Uie  fifty-second  section,  by  which  the  eztraonfiaaij 
power  of  summary  seizure  and  sale  is  vested  in  the  commisnonera.  lliey  an 
authorised  and  empowered  to  seize ;  sad  though  at  a  later  stage  they  aie  n- 
quired  to  seU  under  the  circumstances  there  described,  they  have  a  diseiem 
in  the  first  instance  to  seise  or  not.  It  is  then  argued  that,  aa  no  sale  may  em 
take  place  in  pursuance  of  the  aot,  the  surety  cannot  be  entitled  as  of  rigbi  is 
any  advantages  contingent  upon  a  sale.  But,  upon  refiecUon,  this  argmaeBt 
has  led  me  to  the  more  confident  opinion  of  the  correctness  of  the  view  I  have 
taken.  For  if,  in  the  exercise  of  that  discretion,  the  commissioBers  shoaM  de- 
cline to  sell  at  all,  then  though  they  should  have  notice  of  lands  belengisg  to 
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the  odleetor  fiur  saufBonng  m  talne  tbe  debt  dae  frrat  kim^  tlM  prineipal  migbi 
^(^•t  be  lefi  in  po«acMk)n  of  then  all,  wkUe  the  mirety  was  *eMpe!&d  to  pay 
^  liiB  deU.  I  oaanot  oeBskbr^vasbj  any  neans  iapfobable,  but  quite  ' 
the  oontrarj.  The  eosmiiiasioBei*  are  traeteea^  and  bound  to  do  their  best  for 
the  intcieste  oonfided  to  tbem,  and  I  do  noe^^find  tbat  Idiejr  are  bound  to  any 
other  doty.  They  might  therefore^  and  aa  pradesi  men  probably  would,  ia 
■ony  ittstaneesy  proceed  aganat  a  iolvest  emretyy  preferring  so  simple  and  com« 
plete  a  remedy  to-  tlw  difficodt  and  hasaidoua  oonrae  of  seiaing  proiwrty,  subject 
to  6Yery  rariety  of  qanetwa  aa  tovahiey title,  and. traets  tha* may aiibet it,  The- 
proTiso  wonld  thevemve  be  merely  illnsory  as  a  protection  to  the  8ure^> 

On  the  othev  hand,  tfaeae  qualifying  words,  ^*  by  virtiie  and  in  parsuanoe  of 
the  direotioaa  and  powens  oontained  in  this  act,^^  wonld  be  a^  ^ry  tague  and 
inperfeet  equiTalrat  for  <<  if  hi'  their  dbeiction  they  shoold  tiiink  proper  to 
sell;''  and  they  am  not  withoot  an  approforiate  meaning,  the  sale  contemplated 
being  that  which  the  fifty-eeocwd  seetion  aothorisea.  And  the  meaning  of  both 
aaioiM  together  may  I  think  be  taken  as  thua  addressed  to  th»  oommissionera : 
— ^' You  are  not  eompellablb  to  aeUj  you- may  do' so,  or  abstain  from  it,  as  you 
think  proper:  bvt  if  the  eoUeetor  poness  any  property,  yon  must  seise  and  sell 
it  before  jojx  pat  in  Mtit  the  snrety^s  bond^'^ 

The  judgment  deliTered  in  the  Court  of  Oommon  Pleas  assumes  that  the  sale 
of  the  collector's  goods  and  lands  may  ''form  a  oonditian  preeedevt  to  the  right 
to  pat  the  bond  ia  suit  against  the  surety :"  and  in  the  case  of  Peppin  v.  (>o« 
per,  a  plea  similar  to  the  present^  ezoept  thai  it  omitted*  tbe  vrerment  of  Botice> 
me  pleaded  in  bar  to  an  action  brought  against  a  eoUeetor's  surety  on  his 
hond.  The  plea  wa0  hdd  bad,  beeause  it  referred  to  tbe  property  of  another 
oollecter,  for  whmn  the  defendant  was  not  snrety.  But  the  hBarned-  counsel  for 
*55l  ^^^  plaitttiff  (^e  present  Attamey-Oeneral)  did  not  *bring  forward  the 
J  objection  now  raiaed,.  which  would  hare  gone  to  the  root  of  the  defence 
nor  does  it  appear  to  haife  oeonrred  to  the  Court  of  Kind's  Bench^  ^  He  is 
not  the  collector  (says  Lord  Tenterdon)  contemplated  by  the  aot  of  parliament, 
vhote  hnds  and  goocb  muM  be  mid  before  prooeedingt  are  had  vfon  the  band 
agaimt  the  wuarety,**  Holroyd^  J.,  uses  nearly  the  sane  words :— <*The  col- 
lector cont^pmplated  by  the  aot,  whoee  goods  wre  to  be  sold  ppeviomljf  io  the  bond 
leing  put  in  euitf  is  the  collector  who  haa  made  defanlt/'  As  far  as  these 
learned  judges  had  considered  this  pointy  their  impression  oleaidy  was  that  the 
ivety  was  protested  from  soit  on  hui  bond  till  ^e  coUeotor'iB  goods  had  been 
Mid. 

Here,  then,  the  second  question  arises  :-^Whetier  the  soit  against  the  surety 
IB  postponed  to  sale  of  the  collector's  propMty,  or  of  sueb  property  only  as  the 
oommissionera  have  notice  of.  One  of  tne  pleas  alleges  the  oolleetor  to  have 
hiui  lands  and  goods  within  the  jurisdSiction,  whiob  might  hnTe  been  seised  and 
Bold,  and  of  wluek  the  oommissioneni  had  notice.  The  replication  denies  this, 
mtolving  nodce  as  parcel  of  the  issue  tendered;  sbmI  the  rejoinder  stipes,  that 
the  c(41^tor  had  divers  hinda  which  the  oommissioners  ought  to  have  seised 
and  sold ;  and  all  the  goods  and  chattels  which  could  and  ought  to  have  been 
discovered  and  found  were  not  seised  and  sold  in  manner  and  form,  &c. ; 
eoDclading  to  the  country.  And  this  was  one  of  the  issues  tried  by  the  jury, 
who  found  that  the  collector  had  lands  and  goods  within  the  jurisdiction ;  that 
the  commissioners  had  no  notice  of  them ;  that  they  had  reasonable  grouaoKls 
for  helieving  that  he  had  them ;  and  that  they  might  have  been  seised  and  sold 
tnder  the  provisiona  of  die  act. 

In  this  state  of  tile  record  I  am  of  opinion  that  the  defendant  is  entitled  to 
*561    ^^^  jndgmenty  on  the  broad  Aground,  that  such  notsce  appean  te  me  to 
^    be  immateriaL 

On  entering  upon  this  argument,  we  must  assume  the  former  proposition  to 
be  decided  in  conformity  to  the  view  I  have  taken.  And  if  it  be  trae  that  the 
surety's  bond  eannot  be  pttt  in  suit  till  after  sale  of  the  collector's  propertyi  real 
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and  penBonal,  I  wodd  ask,  with  all  humility,  and  with  the  utmost  lespeet  to  the 
Court  of  Common  Pleas,  as  well  as  my  brethren  here,  who  agree  with  this  part 
of  their  judgment,  what  judicial  ri^ht  exists  to  engraft  anower  term  on  a  par- 
liamentary enactment  ?  If  the  legislature  has  said  that  such  property  shall  be 
sold  before  the  bond  is  put  in  suit,  how  can  the  judges  introduce  a  ooantcr 

Sroviso — '<if  the  commissioners  shall  have  received  notice  of  that  property? 
!he  legislature  knew  how  to  express  that  limitation,  if  contemplated,  and  to 
throw  on  any  party  the  necessity  of  giving  or  of  taking  notice.  If  thej  had 
employed  a  term  so  ambiguous,  without  naming  any  person,  the  judees  mifht 
have  found  a  difficulty  in  instructing  a  jury  whether  it  implied  knowledge  &- 
tinctly  imparted  by  one  man  to  anower  (as  in  the  case  of  dishonour  of  a  bill  of 
exchange),  or  mere  knowledge  of  the  fact;  and,  if  Uie  latter,  mudi  discasdoB 
might  arise  on  the  meaning  of  the  word  knowledge.  I  agree  that  nodce  maj 
be  necessary,  though  not  expressly  required  by  the  act  of  parliament;  ba^I 
oonceive  that  can  only  be  where  the  party  avauing  himself  of  a  fact,  has  obn- 
ously  exclusive  means  of  knowing  it.  But  the  act  states  no  such  case.  The 
surety  is  interested,  indeed^  in  conveying  this  knowledge ;  but  before  I  can  bbj 
he  is  bound  to  do  so,  I  must  first  be  satined  that  he  is  bound  to  possess  it 
Before  he  becomes  surety  a  wise  man  will  doubtless  ascertaia  the  amount  of  bis 
principars  resources;  but  nothing  binds  him  to  do  so;  and,  in  truth,  he  gene- 
rally enters  into  that  relation  from  ^private  friendship,  with  a  general  ^^j 
confidence  in  the  integrity  as  well  as  the  substance  of  the  collector.  The  ^ 
ve^  first  suspicion  in  his  mind  that  any  thin^  is  wrons,  may  be  awakened  bj 
the  process  with  which  he  is  served  in  the  suit  on  his  bond.  But  he  was  in- 
formed by  the  act  that  that  bond  should  never  be  put  in  suit  till  after  sale  of 
the  collector's  property  by  the  commissioniers.  He  may  well  suppose  that  tbej 
are  bound  to  know  the  amount,  and  the  state  of  that  property ;  for  they,  elected 
from  the  same  district,  appoint  him  to  the  office,  and  aire  required  by  the  act  to 
exercise  so  constant  a  control  over  him^  that  he  can  hardly  be  guilty  of  a  de&nit 
without  some  negligence  in  them. 

*  Perhaps  the  chuse  in  question  raises  the  strongest  inference  that  the*  eon- 
missioners  are  bound  to  know  the  state  of  the  collector's  affiiirs,  for  how  otho- 
wise  can  they  exercise  the  discretion  reposed  in  them  of  selling  or  dedining  to 
sell  ?  Those  who  are  to  seise  and  secure  property  wherever  it  can  be  disoovaed 
and  found,  are  required,  as  it  seems  to  me,  to  use  due  ^iligenoe  towards  making 
the  discovery.  If  thb  plea,  which  I  think  good,  though  it  unnecessarily  avos 
notice,  had  exactly  resembled  that  in  Peppin  v.  Cooper,  and  the  plaintilb  belov 
had  replied  tj^at  the  collector  had  no  property  which  could  be  discovered  or  foond, 
I  should  apprehend  that  the  defendant  oelow  might  have  rejoined  that  the  cod- 
missioners  had  used  no  pains  in  searching  for  any ;  and  if  that  issue  had  bees 
joined  on  the  present  record,  I  conceive  that  the  finding  of  the  jury  woold  hxn 
clearly  entitled  the  defendant  below  to  judgment;  fo^  a  statement  that  the  eo^ 
lector  had  propertv  which  might  have  been  seised,  and  which  they  had  good 
reason  to  believe  that  he  possessed,  is  clearly  equivalent  to  an 'assertion  of  oeg- 
iigenoe  in  their  search. 

The  only  reason  urged  by  the  learned  Chief  Justice  of  the  Common  Pleas  for 
requiring  that  the  ^commissioners  should  be  proved  to  have  knowledge  r«^ 
of-the  collector's  property,  does  not  appear  to  me  by  any  means  satisfac- 
tory. ''  A  determination  to  the  contrary  would  make  it  necessary  for  the  oon- 
missioners  to  forbear  so  long  to  put  the  bond  in  suit,  that  all  ^e  benefit  of  it 
would,  in  many  cases,  be  lost  both  against  the  collector  and  the  surety/'  1 
cannot  conceive  that  this  inconvenience  could  warrant  us  in  stipplying  or  tarj- 
ing  any  enactment  whatever,  and  least  of  all,  in  violating  a  direct  engagemeat 
entered  into  bv  the  public  with  the  surety  for  one  of  its  officers. 

Being  of  this  opinion  on  the  principal  matters  debated,  I  need  not  declare  asj 
on  the  other  points  in  dispute.  . 

My  judgment  is,  that  that  of  the  Court  of  Common  Pleas  ought  to  be  n- 
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versed;  bat  m  the  majority  of  my  brethren,  on  varioos  gronndBi  have  oome  to 
a  different  oonolneiony  thia  Court  moat  deolaie  that  that  judgment  ia  affirmed. 

Judgment  affirmed  aooordingly. 


LOUISA  CUBSHAH  and  Others  v.  WILLIAM  GHABLES  NEWLAND 
and  Others.    AprU  80. 

Derise  %o  teatatox^a  children  and  their  lawftd  issae,  in  tail  general,  with  benefit  of  anr- 
riroTsbip  among  the  issue,  as  tenants  in  common:  Held,  ti^at  the  children  took  estates 
for  life,  and  the  grandchildren  contingent  remainders  in  tall  general,  it  appearing  from 
the  whole  will  that  the  testator  had  used  the  word  iuue  of  children,  aa  synonymous 
with  sons  or  danghtera  of  children. 

Bt  order  of  the  Master  of  the  Rolls,  the  following  ease  was  submitted  for  the 
opinion  of  this  Court,  and  argued  in  Easter  term  : — 

*591  *Biohard  Merrieks,  by  his  will  duly  executed  and  attested, — after 
-■  leaving  his  undivided  thud  of  certain  messuaffes  at  Hellingly,  unto  and 
to  the  use  of  his  two  nephews  B.  W.  Gilbert  and  O.  F.  Gilbert  for  lUTe ;  remain- 
der to  trustees  and  their  heirs  during  the  life  of  the  nephews,  to  preserve  the 
uses  limited  on  the  estate  for  life  from  being  ddeated,  but  subject  to  those  uses 
to  permit  and  suffer  the  nephews  to  receive  the  rents  and  profits )  remainder  to 
the  uses  directed  as  to  the  dispond  of  testator^s  residuary  real  and  persontd 
estate ;  and  after  directing  his  trustees,  ^'  within  Uiree  months  after  his  decease^ 
to  invest  in  their  names  in  some  of  Uie  ffovemment  stocks,  the  sum  of  4000^. 
upon  trust  to  pay  to  his  son  Bichard  Merrieks  the  dividends  during  his  life, 
and  after  his  decease,  in  case  he  should  intermarry  with  any  wife,  and  should 
leave  her  him  surviving,  upon  trust  to  pay  the  dividends  to  such  wife  during 
her  natural  tife,  and  mst  her  decease,  upon  trust  to  nay  the  principal  in  e<}ui3 
shares  *and  proportions  amongst  all  the  children  of  his  son  Bichsid  Memeks 
lawfully  begotten,  who  should  live  to  attain  the  age  of  twentv-one  years,  but  in 
case  his  son  Bichard  Merrieks  should  die  without  leaving  lawnd  tsmi«,  or  leaving 
lawful  tfttie,  such  tsttie  being  a  son,  should  not  live  to  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  should  not  attain  that  age,  or  be  married,  then  upon 
.  trust  to  transfer  the  principal  in  equal  shares  between  testator's  living  daughters, 
and  the  uaue  of  such  as  should  be  deceased,  per  stirpes,"— devised  and  bequeathea 
as  follows : — '<  All  the  rest  of  my  freehold,  copyhold,  and  leasehold  estates,  with 
all  my  household  goods^  plate,  linen,  china,  and  all  other  my  real  and  personal 
estate  with  their  appurtenances,  according  to  the  nature  and  quality  of  such 
estates  respeotivelv,  I  devise  to  my  dear  wife  Elisabeth  Merrieks,  for  her  own 
absolute  use  and  benefit  for  and  during  the  term  of  her  natural  life;  and  from 
4;gQ1  and  ^immediately  after  her  decease  unto  my  said  son  and  daughters, 
-■  Bichard  Merrieks,  Elisabeth,  the  wife  of  Georffc  Buckton,  Louisa  Mer- 
rieks, Susanna  Woodyer  Merrieks,  and  Harriet  Merrieks,  and  their  lawful  issue 
respectively  in  tail  general,  with  benefit  of  survivorship  to  and  amongst  the  issue 
respectively,  as  tenants  in  common  and  not  as  joint  tenants.  Provided  always 
that  such  issue  shall  not  have  a  vested  interest  until  they  attain  the  age  of 
twenty-one  years,  bdng  sons,  and  being  daughters,  until  they  shall  attain  that 
age  or  be  marrieid :  but  during  the  minoritv  of  the  said  issue  of  my  said  son 
and  daughters  respectively,  I  do  hereby  authorise  my  said  trustees,  or  the  sur- 
vivor or  survivors  of  them,  or  the  heirs  of  such  survivor,  after  the  death  of 
either  of  my  said  son  or  daughters  respectively,  to  apply  the  whole  or  any  part 
of  the  rents,  issues,  and  profits  of  the  sud  estates,  and  not  exceeding  the  interest 
of  Uie  presnihptive  shiupe  of  each  child  therein,  for  and  towards  his  or  their 
maintenance,  education,  and  advancement  in  life  during  minority.  And  in 
case  my  said  son  and  daughters,  or  any  or  either  of  them  shall  die  in  my  life- 
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tim»9  or  «ftir  my  deoeiwe,  ivitfuiiit  lenvkig  lawfiil  iaane,  txr  lAtb  kwM  ime, 
and  aaeh  iwuc^  being  a  eon  or.  tons,  «ball  not  live  to  attain  the  age  of  twontj- 
one  yearo,  or  being  a  daugbler  or  daughters  shall  not  live  to  attain  that  age,  or 
be  married,  then  the  part  or  share,  or  parts  or  shares  of  him,  her,  or  tk^s) 
dying,  to  be  for  the  benefit  of  the  survivors  and  their  issne,  in  the  same  mum 
as  their  original  parts  or  shares  as  hereinbefore  given  to  them  respecUrelja 
aforesaid.  Item, — I  do  hereby  make,  constitute,  nominate  and  appoint  W. 
Kewland,  W.  SollMid,  and  SL.  JSall  (the  tnuteee),  «xeeator8  ctf  this  107  «i; 
provided,  and  my  will  is,  that  my  said  trustees  and  executors,  and  the  surriTon 
and  survivor  of  them,  and  the  execntors  and  administrators  of  such  mrriToi, 
ahall  taad  may  at  "^Wl  times,  in  the  first  pkoe,  Teiflorburae  and  indemnify  r^^ 
'tiiemselves  and  himscflf  respeetivc^ly,  all  sudi  costs,  charges,  damages,  ^ 
-and  expenses  as  they,  or  either  df  them,  shall  or  mav  at  any  time  ezpeDd,  by 
out,  and  be  put  unto,  for  or  by  reason  or  meana  of  all,  aay^  «r  either  of  Ik 
trusts  hereby  in  them  reposed/^ 

Tbe  testator  departed  this  life  on  the  26th  of  June,  1822. 

B.  W.  Gilbert  has  one  ohild.only ;  .G.  iE".  .Gilbert  nearer  hna  had  any;  BioM 
Jderrichs,  the  Bon  of  the  testator,  never  hsfl  had  any ;  Looiaa  Curshun,  bo? 
Ii0U]3a  Faloon,  never  has  had  any  j  Elisabeth  Buokton,  cnaie  cf  the  defenduts, 
Jias  seven  childie^,  all  of  whom  are  infimcte  onder  the.a^  of  twienty-oBe  yens. 

Elizabeth  Jfeisioki^  the  devisee  for  life,  d^arted  (bis  Jife  in  tbe  Booth  of 
AprU,  1825. 

The  question  lor  the  .opinion  of  tbe  Court  mmr-^WhBt  .estates  the  eluUra 
took  in  .the  freehold,  eqpvhoUl,  And  leaaebold  lands  iiespeotively :  and  vktlxr 
the  grandohildren  take  by  puscdbase  Bioj  and  what  esttttea  in  the  ssme  hs^ 
lespeetively;,  or  any  of  them<? 

Pr69ton,,,foT  the  .plaintiffs.  In  osder  to  effeot  tthe  testator's  general  iDtentki, 
his  son  and  daughters  take  ^ostates  taU  in  .the  yesidaany  freebiM  and  oopjktU 
estates,  subject  to  limitations  over  by  ivray  of  .eotttingent:remaiiider,:aiid  oofw- 
ponding  interests  in  the  residuaqjr  kasehold.eataley.sal^ect  to  UmitatieBs oftf 
by  way  of  exsoiitory  beqnest ;  and  there  Ate  inteiiests  in  the  Batnn  of  am  i** 
jmainder  .between  the  .son  and  daoghtore. 

The  difficulty  is  occasioned  by  'the  introduction  of  Abe  word  imttf  t\A 
when  the  context  requires  it,  onay,  in. a  will,  be^oonatnied  as  a  wosd  of  paieln^; 
but  to  give  it  that  oonstruotion  heoe,  would  produce  inejttric^ble  oonfiuioD,  td 
defeat  the  teatator^stmanifeat  intention  ito  divide  his  property  equally  betato 
his  son  '^'aod  da^gbtera^  for  til  their  tissue,  if  they  ti^  as  pnrehaaeffB,  pg 
must  take  as  tenants  tin  common;  and  if  tluee  of  the  testator's  children  ^ 
should  have  one  son.  each,  and  the  fourth  child  three  sons,  a  moiety  of  tbe  vide 
jurpperty  would  aocrue,  per  capita,  to<one  cmly  of  the  fonr«tiipes.  The  Cav< 
therefore,  in  order  to  give  effeot  to  the  testator'e  pMramousit.intentioD,  ^P^ 
the  .testator's  son  and  dai^^htecs.an  estate  tail,  ifor  which  ithere  b:the  additioni 
warrant  of  the  words  <<  taU  geneml"  employed  ^by  the  testator. 

Mogg  V.  Mogg,  1  :Meriv.:6d4,  IHnk  tv.  Stovin,  B.£aat,  6KEB,  Mnrthmite  i 
Jenkinson,  2  B.&C.  358,  Doe  dem.  Oook  1;.  Cooper,  1  £ast,  229,  Bee  d.  M 
son  V.  Grew,  2  Wils.  322,  King  v.  .Birchell,  Ambler,  878,  areaothodtieiwlKkt 
shew  to  what  ei:tent  the  Court  will  overlook  scmie  of  ithe  capreasions  of  a  vi» 
to  give  effect  to  the  tostator^s  paramount  intention. 

Teed,  for  the  defendants.  The  words  <<  tail  genosl"  rooming  af^  '^l^ 
.issue,"  the  testator's  son  and  daughters  take  ae  tenants  in  common  .fer  life,«v 
contingent  remainders  of  their  respective  shares  to  .their  ehildren,  by  porebtfe, 
as  tenants  in  common  :in  tail,  with  cross-remainders  between  anoh  iasae  in  tA 
with  crossrlimitations  between  the  jGamiliee,  and  oomsponding  ijmitatioDsesv 
the  residuary  leasehold  estate.  Prom  the  langa^  employed  as  to  tbe  disp^ 
tion  of  the  4000^,,  it  is  plain  the  testator  usea  the  woida  «mie  and  ckUdff*  b 
the  same  sense,  and  as  convertible  terms.  luve  therefore  most  in  this  wiU^ 
taken  as  a  word  of  purchase.    Sibley  v.  Perry,  7  Yea.  S22y  Hampcoo  v.  Bmi- 
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wood,  1  HaM.  B8l.  The  comlraolicm  eoBtesded  for  bj  iibe  plsintiffs  migbt 
^^1  have  <etiti«ely  defeftted  the  teststor^e  enpposed  ^oAenftion  of  an  eqoal 
-^  ^  ttraskm^f  tfaepn>MrlyftnotigUB80B  anddaughtem;  for  if  one  of  then 
had  died  in  hie  lifbtisie,  the  share  of  the  deoeaeed  would  have  lapsed.  And  in 
none  of  the  oases  oited^or  the  plaintile  has  the  iestotor  hinnelf  put  a  elesr  0€»- 
Btraotioa  on  the  word  ^ssw,  as  he  has -done  here  vith  retpeot  to  the  40002. 

I^aUm  was  heArd  ia  reply,  «nd  the  fdnowing  eertlfioattt  ims  sent  in  this 
term: — 

We  famre  heard  this  ease  argued  bj leoniisel,  luid  eonsidered  it ;  and  wemreidf 
pinion  that  the  ohildren  of  the  testator  took  estates  fer  tbeur  rsspeotire  lives  n 
tenants  in  oonMuon  in  the  freehold  and  oepy hold  lands  demised  by  itbe  residnay 
ohMue  of  the  will,  and  the  grandchildren,  oontingent  ^remainderB  in  tail  general 
by  parehase  in  the  tiharas  of  their  ipespeetlTe  parents  in  the  eante  lan£,  'with 
eross-reouunders  in  tail  among  saoh  grandchildren  respectively,  and  cross- 
remainders  in  tail  among  their  parents;  the  testator  having,  in  ear  opinion,  nsod 
the  words  ''issneof  ohild  or  children"  as  ^onymous  wil£  ''sons  or  daughters 
of  a  ohild  or  ehiUren  t^'and  that  the  children  and  gnmohildven  respectively 
took  corresponding  interests  in  the  leaseholds. 

N.  0.  Tikda2k 

8.  Q-ASBLBB. 

J.  A.  Pabkb. 

•J.  B.  fiOSANQUBff. 


<^,     *LaOIS  CtJKSHAM  and  Others  v.  WILLIAM  CBAKEES  NEW- 
^^J  TiAND  and  Others.    AprUSO. 

Derise  to*H.|'H.,  and  H.,  and  theflnrriron  and  sunriyor  and  heirs  of  Burvivor,  upon  trust 
to  the  use  of  testator's  nephews  and  their  assigns  daring  their  liyes  and  the  life  of  the 
longest  Ifrer;  and  after  determination  of  those  estates  bj  forfeiture  or  othervnse,  npon 
tnist  to  preserve  nses;  but  to  suffer  the  nephews  to  take  the  rents  for  their  own  use; 
and  after  the  decease  of  the  nephews  to  the  use  of  their  children ;  and  if  onlj  one  child, 
to  such  child  and  his  heirs ;  but  if  there  should  be  no  child,  or  if  there  being  children, 
such  children  should  die  in  the  lifetime  of  the  nephews  without  issue,  then  to  N.,  H., 
and  H.,  and  their  heirs,  i^pon  the  like  truate  ae  dioeoted  with  respect  to  testator's  resi- 
duary estate:  Held,  that  N.,  H.,  and  H.  took  an  estate  in  fee. 

Ik  this  eanse,  letween'the  ttime  pitif ties,' the  devisB  to  the  tmdtees  was  stated 
to  be  as  Follows  : — 

<'  I  give  and  bequeath  .to  each  of  my  ezecntor  and  tmstees^herein-^ter  men- 
tioned, the  sum  of  50^.  as  an  acknowledgment  for  the  trouble  they  may  have  in 
petformii^  this 'my  will,  aad  dischargiag  the  trusts  thereof.  I  nve  and.  devise 
my  messuages,  lands,  tenements,  her^itaments,  and  premises  at  Hellingly  unto 
W.  Newland,  theBev.  W.  Holland,  and  tiie  Bev.  H.  Hall  (n^  executors  herein- 
after named),  nad  the  'Sorvivors  and  survivor  of  them,  and  the  heirs  of  snoh 
wirv]voir,'apon  t^nst  toUhe  use  of  my  nephews  £.  W.-Gilbert  and  Ot.  F.  Qilbeist 
sod  their  assigns  respeotively,  during  ^elr  natural  lives  and  the  life  of  the 
langest  liver  of  them ;  >ltnd  tfter  the  determination  of  .those  estates  by  forfeiture 
or  otherwise  in  the  lifetiiHe  of  my  said  nephews  or  the  survivor  of  them,  to  the 
nee  of  mynaid  tmstees,  and  the  survivors  or  survivor  of^them,  and  the  heirsof 
such  survivor  during  the  natural  lives  of  my  said  nephews,  and  the  life  of  the 
aorvivor,  upon  trust  to  preserve  the  uses  hereinafter  limited  from  being  defeated; 
and  for  that  purpose  to  make  entries  And  bring  actions  as  occasion  shall  require; 
but  nevertheless  to  permit  and  suffer  my  said  nephews  or  their  assigns,  and  the 
survivor  of 'them  and  ^hls  assigns,  to  take  the  rents,  issues,  and  profits  of  the 
^651  **ame  premises  during  their  natural  lives,  and  the  life  of  the  longest  liver 
-'    of  them,  to  and  for  their  and  his  absolute  use ;  and  from  and  after  the 
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decease  of  my  said  nephews,  and  the  saryivor  of  them,  to  the  use  of  all  ind 
every  the  lawfol  children  of  them,  my  said  nephews,  and  to  their  hein  and 
assigns  for  eyer  as  tenants  in  oommon,  and  not  as  joint  tenants;  and  in  case 
there  shall  be  only  one  such  child,  then  to  snoh  only  child,  and  his  or  her  hdn 
and  assies  for  ever ;  but  in  the  eyent  of  there  bemg  no  sach  child,  or  then 
being  children  of  my  said  nephews  or  such  only  chil^  and  they,  or  he,  or  ab, 
d^ng  in  the  lifetime  of  the  said  B.  W.  Gilbert  and  G.  F.  Gilbert,  or  the  bv- 
yiyor  of  them  without  leaying  lawful  issue,  then  from  and  after  the  decease  of 
the  said  B.  W.  Gilbert  and  G.  F.  Gilbert  and  the  decease  of  the  surnTor  of 
them,  I  give  and  deyise  all  the  aforesaid  messuages,  lands,  tenements,  heredita- 
ments, and  premises,  with  the  appurtenances,  unto  my  said  trustees,  and  tbe 
suryivor  of  them,  their  heirs  and  assigns,  and  the  heirs  and  asngns  of  the  Bar- 
yiyor  of  them,  upon  the  like  trusts,  and  to  and  for  the  same  uses,  ends,  intents,  lad 
purposes  as  I  haye  herein-after  directed  as  to  the  disposal  of  my  residoarj  xd 
and  personal  estate  and  effects.'^ 

To  this  extent,  the  will  set  out,  difiered  from  that  set  out  in  the  former  case, 
but,  as  to  the  rest  of  it,  was  the  same,  word  for  word :  and  upon  the  same  state- 
ment of  facts,  the  question  was — 

Whether  the  trustees  took  any,  and  what  estate  in  the  freehold,  copyhold,  and 
leasehold  lands  respectiyely,  or  any  of  them ;  and  idso  what  estate  the  childzea 
took  in  the  same  lands  respectiyely ;   and  whether  the  grandchildren  took  bj 
purchase  any  and  what  estate  in  the  same  lands  respectiyely,  or  any  of  them. 
The  point  was  little  argued,  it  being  immaterial  to  the  parties  coneemei 
The  following  certificate  was  sent  in  this  term  : —  r^ 

We  haye  heard  this  case  argued,  and  considered  it;  and  are  of  opinion    ^ 
that  the  trustees  took  an  estate  in  fee  in  the  freehold  and  copyhold  lands  devised 
by  the  residuary  clause,  and  an  absolute  interest  in  the  leaseholds. 

N.  C.  Tdtoal. 
J.  A.  Park. 
S.  Gaselke. 
J.  B.  BosANQCH 


MILLER,  Demandant;  MART  MILLER,  Widow,  Tenant.    Jfay 28. 

After  delivery  of  a  writ  of  snmmonB  to  the  sheriff,  bat  before  he  had  acted  on  it,  dcfaiai' 
ant's  attomej  discoyering  that  it  was  returnable  on  a  dies  non,  altered  the  return  di7« 
and  procured  the  writ  to  be  re-sealed,  giving  the  tenant  notice  of  the  newly  inscftad 
return  day.    The  Court  refused  to  set  aside  the  writ  for  irr^pilarity. 

The  writ  of  summons  in  this  case  was  issued  on  the  10th  of  April,  dolj 
signed  and  sealed,  returnable  on  the  20th. 

After  the  writ  was  in  the  hands  of  the  sheriff,  but  before  he  had  done  laj 
thing  upon  it,  the  demandant's  attorney,— disooyering  that  the  20Ui  of  April  ii 
this  year  was  one  of  the  four  days  commencing  with  Good  Friday  and  endisg 
with  Easter  Tuesday,  on  which,  when  they  faU  in  Easter  term,  the  oonrts  vt 
prohibited  from  sitting, — altered  the  20th  into  the  24th,  and  taking  the  «n< 
back  to  the  offioe,  procured  it  to  be  resealed  with  that  alteration.  Upeo  ^ 
issue  deliyered  to  the  tenant  it  was  alleged  that  the  knights  were  avmnoncd  id 
the  20th. 

On  the  20th  notice  was  seryed  on  the  tenant,  that  in  the  oanse  of  Miller  t- 
Miller,  the  knights  were  summoned  for  the  24th. 

On  the  24th,  the  knights  appearing, 

*Bompa$  Seijt.,  on  the  part  of  the  tenant  objected  that  the  dcAndant  pig; 
had  no  authority  to  alter  thewrit  of  summons.    Howeyer,  the  knights 
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were  sworn,  subject  to  a  motion  to  be  made  to  the  Conrt  on  the  objection 
raised.    According^,  on  the  12th  of  May, 

Bompcu,  npon  affidavit  of  the  facts,  obtained  a  rule  nui  to  set  aside  the  writ 
of  snmmons  and  subsequent  proceedings  on  the  ground  of  irregularity.  He 
iODteoded  that  in  a  real  action  it  was  doubtful  whether  the  Court  would  or 
eoald  make  such  an  amendment  in  the  writ  of  summons :  but  it  was  clear  that 
the  amendment  by  the  party  himself  could  not  be  sustained.  Booth  on  Real 
Actions,  96.  In  Adams  v.  Badway,  1  Marsh.  002,  it  is  laid  down  that  the 
Court  will  not  assist  the  demandant  in  a  writ  of  right ;  and  therefore  will  not 
allow  him  to  quash  a  writ  of  summons  which  has  been  irregularly  executed. 

If  the  notice  served  on  the  tenant  referred  to  a  new  writ,  such  writ  would  be 
irregnlar  as  issued  on  a  die$  non^  and  as  not  having  fifteen  days  between  the 
teste  and  return.     Luke  v.  Harris,  2  W.  Bl.  1261. 

Biubyy  who  shewed  cause,  objected  to  the  affidavit  on  which  the  rule  had 
been  granted,  that  it  was  improperly  entitled,  the  tenant  not  being  described 
M  a  widow  according  to  the  lauguage  of  the  issue,  and  there  being,  as  he  dis- 
closed on  affidavit,  two  Mary  Millers  living  in  the  same  house.  He  also  ob- 
jected to  a  description  of  the  tenant's  attorney  as  residing  in  Lawrence  Poult- 
nej,  (without  saying  parish,  place,  or  lane,)  in  the  city  of  London  : 

The  court,  however,  overruling  these  objections,  he  contended  that  the 
alteration  in  the  writ  was  immaterid,  having  been  made  before  it  was  executed, 
1^-x  and  having  *been  sanctioned  by  a  second  sealing.  It  was  the  same 
^  thing  in  effect  as  if  the  party,  upon  discovering  a  clerical  error  before 
leaying  the  office,  had  caused  the  mistake  to  be  set  right.  In  Adams  v.  Bad- 
way  the  writ  was  executed  before  the  alteration  was  made.  In  Durden  v. 
Hammet,  1  B.  &  C.  Ill,  it  was  held  that  before  a  writ  was  returnable,  it 
might  be  altered  as  to  the  return  day,  without  being  re-stamped,  provided  the 
last-appointed  return  day  were  not  beyond  the  time  at  which  the  writ  might  at 
first  have  been  made  returnable ;  and  in  Popkin  v.  Smith,  7  Bingh.  434,  that 
where  an  irregularity  in  process  is  amendable  as  of  course,  the  Court  will  not 
set  aside  the  process,  even  though  it  be  by  attachment  of  privilege. 

Bompas,  in  support  of  the  rule,  maintained  that  the  writ  was  executed  by 
the  delivery  to  the  sheriff,  and  relied  on  Adams  v.  Badway.  The  cases  refer- 
red to  for  the  demandant,  were  no  guide  to  the  practice  in  writs  of  right.  The 
writ  of  summons  was  entered  of  record;  3  Wils.  568;  both  parties  were  sup- 
posed to  be  in  Court;  the  day  for  appearance  was  fixed  by  the  Court ;  and  the 
demandant  having  issued  a  writ  which  was  vicious  for  want  of  fifteen  days  be- 
tween the  teste  and  return  (2  Inst.  567,)  could  not  amend  it  by  his  own  act. 
Com.  Dig.  Enquest,  c.  1.  At  all  evente,  the  notice  given  to  the  tenant  of  the 
alteration  was  msufficient. 

TiNDAL,  C.  J.  This  is  an  application  to  the  Court  to  set  aside  a  writ  of 
Bommons  issued  in  this  cause,  and  all  the  subsequent  proceedings,  on  the 
ground  of  irregularity.  And  the  objection  is,  that  after  the  writ  was  issued, 
the  party  in  the  cause,  without  the  authority  of  the  Court,  altered  the  day  of 
appearance  from  the  20th  of  April  to  the  24th. 

«^1        *If  that  were  an  accurate  representation  of  the  facts,  the  tenant,  perhaps 

might  have  availed  himself  of  the  objection ;  but  upon  looking  at  all  the 

circTunstaDces,  that  does  not  appear  to  us  to  be  the  fair  result  of  what  has  occurred. 

The  20th  of  April,  first  fixed  by  the  writ,  was  wrong  in  two  respects ;  it  was 
not  a  day  in  Court,  and  it  was  not  at  the  distance  of  mteen  days  n-om  the  issu- 
ing of  the  writ. 

If  the  officer  of  the  Court,  as  was  formerly  the  practice,  had  made  out  the 
writ,  the  mistake  could  scarcely  have  occurred.  The  writs  are  now  filled  Up  by 
the  party.  But,  suppose  he  had  discovered  the  mistake  before  leaving  the 
office,  and  retumiuff  to  the  officer  had  requested  him  to  make  the  necessary  alter- 
tion;  there  could  have  been  no  objection  to  that.  Here,  after  the  writ  was 
oeliYered  to  the  sheriff,  but  before  any  thing  had  been  done  on  it,  it  was  altered 

Vol.  XXIX.— 29  '  ''       ^ 
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bj  the  party,  and  brought  back  to  the  officer  to  be  resealed.  It  is  the  pncdoe, 
in  Buch  cases,  to  reseal  only,  and  not  to  sign  a  second  time.  The  reselling, 
therefore,  sufficiently  attests  the  sanction  given  by  the  officer  of  the  court  to  the 
alteration ;  and  after  that  sanction  has  been  giveui  we  cannot  look  on  the  writ 
as  other  than  a  proper  writ. 

It  is  then  objected  that  the  tenant  had  no  sufficient  notice  of  the  knighta 
having  been  summoned  for  the  24th.  If  that  had  been  so,  and  any  inco&T^ 
nienoe  had  been  pointed  out  as  accruing  from  the  want  of  notice^  there  micht 
have  been  some  weight  in  the  objection ;  but  in  the  absence  of  any  such  aUe- 
gation  or  proof,  we  think  the  rule  should  be  dischar^. 

Park,  J.    The  case  had  been  different  if  the  wnt  had  been  executed^  hat 
no  more  has  been  done  here  tlian  if  the  party  had  discovered  a  clerical  mistaks 
in  his  writ,  and  had  got  it  corrected  before  leaving  the  ^office.     And    ^a 
thuugh  we  do  not  decide  on  that  ground,  the  application  to  set  aside  the    ^ 
writ  ought  to  have  been  made  sooner. 

Gaselee,  J.  If  the  record  had  been  made  up  at  the  time  the  writ  isBoed, 
perhaps  the  party  could  not  have  corrected  the  mistake  without  coming  to  tJM 
Court  But  it  is  well  known  the  record  is  never  made  up  till  a  later  stage  of 
the  proceeding. 

The  alteration  objected  to,  is,  upon  the  resealing,  the  act  of  the  officer  of  die 
court,  and  it  is  no  more  than  if,  forgetting  for  a  moment  that  the  day  fixed  fie 
the  return  of  the  writ  was  a  dies  nan,  he  had  upon  recollection,  before  the  writ 
was  issued,  inserted  a  proper  day. 

YaughaNi  J.  I  am  of  the  same  opinion.  The  Court  does  not  usually  unit 
a  party  in  gettins  over  a  difficulty  in  a  writ  of  right :  but  this  is  an  objeetum, 
not  arising  out  of  any  express  legislative  enactment  or  decided  case ;  we  most 
consider  it,  therefore,  on  principle ;  and  the  objection  having  been  cured  befoit 
any  thing  was  done  on  the  writ,  this  rule  must  be  Dischargei 


BEOBIE  o.  CBOOK.    Ma^  29. 

A  deriiee  ia  fee  maj,  bj  deed,  disclaim  the  estate  deyised,  and  after  such  disdaiinerhai 

no  interest  in  the  estate. 

Replevin.  The  defendant  made  cognisance  for  several  quarters'  rent  dM 
to  T.  Veal  and  J.  W.  Baugh. 

It  appeared  that  the  le|^  interest  in  the  land,  in  respect  of  which  the  rest 
was  claimed,  had  vested  by  devise  in  T.  Veal,  J.  W.  Baugh,  and  H.  Lloyd, « 
trustees,  before  any  of  the  rent  became  due. 

*H.  Lloyd,  by  a  deed  of  January  1,  1827,  reciting,  that  he  had  never    pj^ 
acted  as  trustee,  and  had  refused  to  do  so :  "in  order  to  preserve  evi-    •• 
dence  of  such  his  refusal,  disclaimed  all  interest  in  the  freehold  and  copyboU 
property  devised  to  him,  Veal  and  Baugh/' 

Lloyd  died  before  the  last  quarter's  rent  accrued. 

It  was  objected,  on  behalf  of  the  plaintiff,  that  the  deed  of  January,  1827, 
did  not  divest  Lloyd  of  his  le^  interest  in  the  premises,  and  that,  therefore) 
the  cognisance  should  have  been  in  the  name  of  all  three  trustees,  except  ts  to 
the  last  quarter.  Upon  this,  the  verdict  was  taken  for  the  whole  amount,  witk 
leave  for  the  plaintiff  to  move  to  reduce  it  to  the  amount  due  for  one  quarter. 

Humfrey^  having  obtained  a  rule  nisi  accordingly, 

Talfimrd,  Serjt,  and  Archbald,  shewed  cause. 

They  relied  on  Townson  v.  Eckell,  8  B.  &  Aid.  31,  (a)  where  it  wis  beW 

(a)  See  also  Nicholson  *.  Wordsworth,  2  Swaast  365,  371,  where  all  the  esses  oa  ^ 
elaimer  are  collected. 
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tliat  a  devisee  in  fee,  may,  by  deed,  withoat  matter  of  record,  disolaim  the 

estate  devised.    And, 
Bumfre^f  not  being  able  to  adduce  any  authority  impngnincr  that  case, 
The  oou&t  concurring  in  the  principle  there  hud  down,  and  approving  of  it 

M  reasonable,  IMscharged  the  rule. 


•72]  ♦PLIGHT  «.  Lord  LAKE.    May  29, 

Memorial  of  annaitj  beld  sofficient  notwithBtanding  the  omission  of  the  word  l^fe  in  ths 
head  *<  person  for  whose  life  the  annuity  is  granted." 

CoYBNAMT  on  an  annuitv  deed. 

Plea—after  setting  out  the  deed  on  oyer — ^ihat  no  memorial  of  the  deed  had 
been  enrolled,  statins  for  whose  life  or  lives  the  annuity  had  been  granted ;  by 
xeason  whereof  the  (feed  was  void. 

Replication,  that  such  a  memorial  was  duly  enrolled. 

Tiie  form  of  memorial  required  by  68  G.  8,  c.  141,  s.  2,  consists  of  eight 
oolumns  setting  forth  respectively  the  date  and  nature  of  the  instrument,  the 
names  of  the  parties  «nd  witnesses,  of  the  persons  by  whom  the  annuity  is  be- 
neficially received,  for  whose  life  or  lives  it  is  granted,  the  consideration  paid, 
and  the  amount  of  the  annuity.  Each  column  has  a  heading  to  indicate  its 
ODDtents ;  and  one  of  them  ouffht  to  be  headed  as  follows : — 

**  Person  or  persons  for  i^ose  li/e,  or  lives,  the  annuity  or  rent-charge  is 
grtiited." 

In  the  present  cause,  when  the  memorial,  which  had  been  enrolled  in  1888, 
was  produced  at  the  trial,  the  column  which  should  have  specified  for  whose  life 
the  annuity  was  mnted  appeared  to  be  headed  as  follows : — 

"  Person  for  whose  the  annuity  is  granted.'' 

On  the  part  of  the  defendant  it  being  objected  that  the  memorial  was  insuffi- 
cient for  want  of  conformity  with  the  statute,  the  verdict  for  the  plaintiff  was 
taken  subject  to  a  motion  to  set  it  aside  and  enter  a  nonsuit.     Accordingly, 

Maule,  now  moved  for  a  rule  nisi  to  that  effect,  contending  that  unless  the 
omisnon  of  the  word  li/e  were  held  equivalent  to  its  insertion,  the  memorial 
wasilL 

:r7Q-|  The  object  of  the  memorial  was  to  afford  information  *to  the  un* 
-*  learned ;  and  though  a  person  versed  in  the  statute  book  might  be  at  no 
loss  bow  to  supply  the  word  omitted,  an  uninstructed  inquirer  mieht  be  at  a 
loss,  or  might  insert  the  word  heneJU,  or  any  other.  The  statute  having  pres- 
cribed a  precise  and  simple  formulary,  the  court  would  not  assist  the  careless- 
ness of  the  grantee  by  interpolating  what  he  omitted. 

TiNBAL,  C.  J.  The  only  question  is,  whether  any  person  applying  an  ordi- 
nary understanding  to  this  memorial  could  misapprehend  what  was  intended. 

First,  the  document  is  headed,  "  Memorial  of  an  annuity  granted  and  enrolled 
parsuaut  to  the  act  of  his  present  majesty,  58  G.  8,  c.  141.°'  Then,  when  we 
look  further  into  this  instrument  it  clearly  purports  to  be  a  memorial  under  that 
act  of  parliament,  for  it  contains  the  required  heads  or  divisions,  and  eveiy 
heading  is  perfect  except  '<  Person  for  whose  the  annuity  is  granted."  But 
when  we  see  that  it  is  an  annuity  under  this  act  of  parliament,  and  an  annuity 
for  lives,  can  we  do  otherwise  than  intend  that  the  word  li/e  is  the  word  omitted? 
Without  leaning  to  assist  parties  who  are  charj^ble  with  manifest  carelessness, 
we  ought  to  make  reasonable  allowance  for  clerical  infirmity ;  particularly  when 
the  instrument  objected  to,  gives  every  information  which  a  party  inquiring 
could  desire. 
The  rest  of  the  court  concurring,  Ma^  Took  nothing. 
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*MANTELL  r.  80UTHALL.    May  SO. 

Where  the  defendant  was  arrested  for  202.  2«.,  and  the  plaintiff  fiiiled  to  establish  si  tbe 
trial  a  reasonable  ground  for  proceeding  for  more  than  191.  I7i.,  the  Court  refbsed  \» 
tax  the  defendant  his  costs  under  43  G.  3,  c  46,  the  plaintiff  being  takes  by  mpm 
on  the  objection  to  the  6«.  deducted  from  his  claim. 

Thb  defendant  was  arrested  for  20^.  2s.  for  goods  sold  and  deliyered  to  his 
by  the  plaintiff,  an  ale  and  porter  brewer. 

The  defendant  paid  8^.  into  court,  and  the  jury  found  a  Terdiot  for  21.  ITi. 
disallowing  92.  for  three  hogsheads,  out  of  a  charge  of  12^.  for  four  hogskesdt 
of  porter ;  and  5*.  out  of  a  charge  of  lis.  for  certain,  finings. 

It  appeared  at  the  trial  that  there  had  been  a  contest  between  the  pirties  u 
to  the  charge  for  the  porter,  the  defendant  proving  that  the  liqiaor  in  his  oelkr 
was  of  inferior  quality :  and  the  plaintiff,  that  what  he  deliyer^  was  exodk&t. 

The  defendant  proved,  that  porter-brewers  usually  charged  6s.  for  the  ssne 
quantity  of  finings  for  wluch  the  plaintiff  had  charged  lis.,  bat  bo  objsekin 
had  been  made  to  that  charge  previously  to  the  trial. 

JCs%y  having  obtained  a  role  nisi  to  tax  the  defeiidaat  his  eosts  undef  43  G. 
8,  c.  46, 

iSompos,  Seijt.,  shewed  cause^  on  an  affidavit  which  stated,  tlutt  the  fiusp 
sold  by  ale  and  porter  brewevs  are  of  better  quality  than  those  sold  by  porter 
brewers ;  and  that  if  the  defendant  had  objected  to  the  charge  for  tliat  srtxii 
before  the  trial,  the  phuAtiff  could  have  produced  witnesses  to  pro¥%  that  wiili 
reference  to  the  quality,  lis.  was  a  proper  charge  for  the  article  delivered,  asd 
that  the  plaintiff  did  not  enhance  it  in  order  to  arrest  the  defendant.  As  ts 
the  porter,  the  ^evidence  given  at  the  trial  by  the  plsintiff  shewed  he  ny^ 
had  not  proceeded  without  reasonable  and  probable  cause.  ^ 

Kelly,  Admitting  the  plaintiff  had  reasonable  cause  to  sue  for  the  portsTi  te 
could  only  have  added  the  5s.  to  the  usual  charges  for  the  fiainss  with  a  viev 
to  anest  the  defendant,  and  not  because  he  had  any  reasonaUe  or  probable 
cause  for  adding  it.  The  jury  having  found  that  the  charge  wsb  not  wwmted, 
the  defendant  is  entitled  to  his  costs,  under  43  G.  8^  as  having  been  anoted 
without  reasonable  and  probable  cause. 

TiNDAL,  0.  J.  This  is  a  case  in  which  there  may  be  a  suspicion,  that  thi 
plaintiff  meant  to  strain  his  demand  to  the  utmost,  in  order  to  have  a  gfou^ 
for  arresting  the  defendltnt.  But  in  applications  like  the  present,  we  must  Dot 
decide  on  mere  suspicion.  The  act  says,  '^  Provided  it  shall  be  made  appear  t^ 
the  satisfaction  of  die  court  in  which  such  action  is  brouffht,  that  the  plaistil 
had  not  any  reasonabU  or  probable  cause  for  causing  the  defendaat  to  be  anot- 
ed  and  held  to  special  bail  in  such  amount." 

Here  the  arrest  was  for  20^.  2s.,  and  the  verdict  leaves  a  defidency  of  9^  ^ 
But  the  charge  for  the  porter  was  fairly  disputed  between  the  parties,  and  tbe 
plaintiff  appears  to  have  had  reasonable  cause  to  expect  he  should  recover  tlia 
amouAt ;  and  as  to  the  5s.  disallowed  for  the  finings,  the  pliuntiff  had  no  notice 
that  it  would  be  disputed  at  the  trial.  Had  he  reoeived  such  notice,  he  migbl 
have  produced  witnesses  to  shew  the  quality  of  the  article,  and  justify  t^ 
charge.  The  plaintiff,  therefore,  now  deposing  that  he  did  not  enhance  titt 
price  of  the  finings  in  order  to  arrest  the  defendant,  and  giving  an  ostensible 
veasoA  for  the  oharge,  we  ought  not,  on  mere  suspicion,  to  make  this  mk 
absolute. 

The  vest  of  the  Court  oonourringy  the  rule  was  Disohaiged. 
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^MILLER,  Demandant;  MILLER,  Tenant.    Junel.  '^     ^ 

Search  for  attesting  witaesBi  what  safficient  to  let  in  prt>of  of  Mb  handwriting. 

Upon  the  trial  at  bar  of  this  writ  of  right,  the  tenant  relied  npon  a  will  of 
Thomas  Miller,  executed  in  1806. 

The  absence  of  two  of  the  witnesses  who  attested  the  will  was  saffioiently  ao- 
eonoted  for,  bnt  Willis,  the  third,  not  haying  been  found,  the  question  was, 
iriiether  sufficient  inquiry  had  been  made  for  nim,  to  entitle  the  tenant  to  prove 
his  handwriting. 

It  appeared  thatin  1806,  Willis  had  been  a  clerk  in  the  house  of  Mr.  Comyn, 
a  solicitor. 

In  Norember,  1884,  and  again  on  the  5th  of  May  last,  the  tenant's  solicitor 
made  inqui^  of  Mr.  Comyn,  but  could  obtsin  no  satisfactory  information  as  to 
Willis's  residence,  or  existence;  whereupon,  about  a  week  before  the  trial, 
Willis  was  advertised  for  in  three  London  newspapers. 

However,  Mr.  Comyn,  upon  his  examination  to-da^y,  stated  that  in  181&, 
upon  the  trial  of  an  ejectment  for  the  property  now  in  dispute,  WiUis  was  a 
clerk  in  the  house  of  Swain  and  Go.  But,  from  inadvertence,  he  had  not  com- 
mnnieated  this  intelligence  to  the  tenant's  solicitor,  who,  being  ignorant  of  the 
&ct,  had  made  no.  inquivy  of  Swain  and  €o. 

It  was  objected  that  without  an  application  to  Swain  and  Go.  there  had  not 
been  sufficient  inquiry  for  WiUis,  to  entitle  the  tenant  to  pve  evidence  of  his 
btndwriting.     But 

The  court  held  that  under  these  circumstances,  the  will  having  been  exe- 
cuted nearly  thirty  years  ago,  and  the  tenant's  solicitor  never  having  been 
^-^    apprised  of  *  Willis's  service  with  Swain  and  Go.,  sufficient  inquiry  had 

^  been  made  to  warrant  the  admission  of  proof  of  Willis's  signature,  which 
was  proved  accordingly. 

falfourd,  Seijt.,  and  Bugby,  for  the  defendant. 

Bompoi,  Seijt,  and  W.  H.  IfaU/on^  for  the  tenant. 


FBUHLINO  •.  SCHROEDER  and  Others.    June  2. 

Defendant,  at  J.'s  request,  consented  to  transfer  to  the  plaintiff's  account  monej  which 
defendant  had  receiyed  for  J.,  and  for  which  it  had  been  the  course  of  dealing  between 
defendant  and  J.  to  idlow  interest:  Held,  that  plaintiff  in  suing  for  this  money  oould 
not  recoTer  interest  on  the  amount. 

Assumpsit  for  money  had  and  received  by  the  defendants,  to  the  use  of  the 
plaintiff. 

Jopperts  and  Go.,  of  Bio  Janeiro,  sent  coffee  to  the  defondants  at  Hamburg, 
in  Jane  1832,  and  directed  them,  with  the  proceeds  to  discharge  a  debt  due 
from  Jopperts  and  Go.  to  the  plaintiff  in  London. 

In  August  following  Jopperts  wrote  to  the  plaintiff,  and  communicated  to  him 
the  order  they  had  given  to  defendants ;  and 

In  November  following  the  defendants  wrote  to  the  plaintiff  saying,  "Jop- 
perts and  Go.  have  ordered  us  to  remit  to  you  the  proceeds  of  coffee,  by  the 
Constance  and  Fortnna,  which,  however,  has  not  yet  been  sold.'' 

It  appeared  to  be  the  conrse  of  business  between  Jopperts  and  the  defendanUf, 
to  allow  interest  on  balances  remaining  in  hand  and  due  from  the  one  party  to 
the  other. 

The  coffee  having  been  sold,  and  the  defendants  declining  to  remit  the  pro- 
ceeds to  the  plaintiff,  this  action  was  commenced  for  the  amount,  and  interest. 
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It  beinff  contended  at  the  trial,  on  the  part  of  the  defendants,  that  their  letter 
of  November,  1832,  was  onlj  a  notification  of  the  order  thej  had  received  from 
*Jopperts,  and  not  an  assent  to  become  debtors  to  the  plaintiff,  Tindal,  r^g 
C.  J.,  left  it  to  the  jury  to  say,  what  was  the  effect  of  the  correspon-  ■> 
dence,  and  held  that  the  defendants  were  liable  to  be  sued  by  the  plaintiff  in  an 
motion  for  money  had  and  received,  if  they  had  assented  to  the  transfer  prt>- 
posed  by  Jopperts  and  Co. 

The  jury  found  a  verdict  for  the  plaintiff  to  the  amount  of  the  proceeds  of  tbe 
coffee,  with  interest  from  the  time  of  sale. 

Toddy,  Seijt.,  moved  to  set  aside  the  verdict,  or  to  reduce  the  damages  bj 
the  amount  of  interest  allowed.     He  contended,  first, — 

That  the  proceeds  of  the  coffee  had  never  been  transferred  by  the  defendinti 
to  the  account  of  the  plaintiff ;  and  without  an  express  assent  by  them  to  tki 
transfer  by  Jopperts,  no  action  lay  for  the  plaintiff  against  the  defendttt& 
WiUiams  v,  Everett,  14  East,  582;  Tates  v.  Bell,  3  B.  &  Aid.  643. 

Secondly,  Supposing  the  transfer  to  have  been  complete,  the  plaintiff  shooU 
have  declared  specially  upon  the  whole  of  the  circumstances.  The  ooust  for 
money  had  and  received  was  not  supported  by  the  evidence. 
,  Thirdly,  No  interest  could  be  allowed,  a  claim  such  as  the  present  not  falling 
within  the  statute  3  &  4  W.  4,  c.  42,  s.  28,  which  enacts,  that  <<all  debtaa 
sums  certain,  payable  at  a  certain  time,  or  otherwise,  the  jury,  on  tbe  trial  of 
any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shadl  think  fit,  allow 
interest  to  the  creditor,  at  a  rate  not  exce^ing  the  current  raie  of  interest,  froa 
the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts  or  suu 
be  payable  by  virtue  of  some  written  instrument  at  a  certain  time ;  or,  if  paj- 
able  otherwise,  then  from  the  time  when  demand  of  payment  shall  have  \m 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor,  that  interot 
will  *be  claimed  from  the  date  of  such  demand  until  the  term  of  pay-  j^ 
ment;  provided,  that  interest  shall  be  payable  in  all  cases  in  which  it  ^ ' 
is  now  payable  in  law." 

The  Court,  thinking  it  clear,  upon  the  whole  correspondence,  that  the  defen- 
dants had  consented  to  take  the  plaintiff  as  their  creditor  for  the  amount  of  tbe 
proceeds  of  the  coffee,  refused  a  rule  nisi  on  either  of  the  first  two  grounds,  bet 
granted  it  on  the  thiivd. 

W.  H.  Watson^  who  shewed  cause,  relied  on  the  course  of  dealing  betwen 
Jopperts  and  the  defendants,  contending,  that  when  the  defendants  assented  to 
the  transfer  of  Jopperts's  claim,  the  claim  must  be  taken  to  have  been  tnoflfer- 
red  with  all  the  incidents  which  would  have  attached  to  it  if  it  had  remabed  ia 
the  hands  of  Jopperts.  Besides,  the  jury  in  such  a  case  might  give  interest  ia 
the  shape  of  damages.     Amott  v.  Kedfern,  3  Binsh.  352. 

Toddy.  In  Walker  v.  Constable,  1  B.  &  P.  307,  it  was  decided,  that  in  an 
action  for  money  had  and  received,  the  net  sum  only  can  be  recovered,  witboat 
interest  To  the  same  effect  are  De  Bemales  v.  Fuller,  2  Campb.  426,  indDe 
HaviUand  v.  Bowerbank,  1  Campb.  50.  The  plaintiff  is  not  privy  to  the  coone 
of  dealing  between  Jopperts  and  the  defendants ;  and  unless  his  case  falls  witbia 
the  statute  3  &  4  W.  4,  c.  42,  the  verdict  must  be  reduced. 

Tindal,  C.  J.  I  think  the  claim  for  interest  has  not  been  supported.  Tbe 
rule  has  been  laid  down  in  so  many  cases,  that  interest  cannot  be  recorered 
unless  it  be  expressly  reserved  by  the  contract  between  the  parties,  or  the  paj* 
ment  of  it  is  to  be  implied  from  the  course  of  dealing  between  them,  that  it  is  oo- 
necessary  to  refer  to  them.  Now  this  is  an  action  for  money  had  *and  r^ 
received,  and  Walker  v.  Constable  decides,  that  in  money  had  and  re-  ^ 
ceived,  the  net  sum  only  can  be  recovered.  So  in  De  Bemales  v.  Faller,  S 
Campb*  426,  Lord  Ellenborough  said,  that  as  in  such  a  case  there  was  no  cob- 
tract,  either  express  or  implied,  to  pay  interest,  it  could  not  be  allowed. 

Unless  that  general  rule  be  affected  by  any  thing  particular  in  this  case,  it 
must  preclude  we  plaintiff  from  establishing  any  claim  for  interest    It  ia  cod- 
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tended,  that  the  eoane  of  deaUng  between  the  defendant  and  the  Jopperta,  was 
such  as  to  carry  interest  to  Jopperts  npon  balances  remaining  in  the  aefendant's 
hands.  That  may  be  so ;  bat  this  action  is  broaght  for  a  sum  which  the  defen- 
dants hold  to  the  use  of  the  plaintiff,  with  whom  there  has  been  no  sach  eonrse 
of  dealing,  and  to  whom  no  right  has  psssed,  but  a  right  to  demand  the  sum 
aotaally  in  the  defendant's  hands. 

Pabk,  J.  I  can  find  no  course  of  dealing  between  the  plaintiff  and  defend- 
ants ;  the  case,  therefore,  fiedls  within  the  principle  of  Walker  «.  Constable.  De 
Bemales  v.  Fuller  is  exactly  in  point ;  and  there  is  nothing  in  Amott  v.  Bed- 
fern  inoonsbtent  with  onr  present  decision. 

Oasiubb,  J.  This  is  only  a  single  transaction  between  the  plaintiff  and 
defendants,  and  cannot  be  affected  by  the  course  of  dealing  between  the  defend- 
ants and  another  party. 

Yauohan,  J.    I  am  of  the  same  opinion.    In  Higgins  v.  Sareent,  2  B.  & 

C.  348,  it  was  held,  in  covenant  upon  a  policy  of  insurance  upon  the  life  of  A., 

payable  six  months  after  due  proof  of  his  death,  that  the  assured  were  not  enti- 

^1^     tied  to  recover  interest  upon  the  principal  sum  insured,  *from  the  expi- 

-■     ration  of  six  months  after  due  proof  of  the  death  of  A. 

There  is  nothing  in  the  circumstances  of  the  present  case  to  take  it  out  of  the 
ordinary  rule.  Bule  ahsolute. 


NICHOLLS  V.  LE  FBUVBE.    June  2. 

G.  purchased  goods  of  plaintiff  in  London,  and  ordered  them  to  be  forwarded  to  Onem- 
sej)  by  the  care  of  defendant,  O.'s  shipping  agent  at  Southampton.  Defendant  took 
the  goods  from  the  warehouse  of  a  London  and  Southampton  wagoner,  by  whom  they 
had  been  brought  from  London,  paid  the  wagoner's  charges,  and  shipped  the  goods 
for  Guernsey  in  defendant's  name.  0.,  who  was  insolyent,  wrote  at  the  request  of 
plaintiff  to  defendant  to  re-land  the  goods  without  saying  why:  defendant's  clerk,  in 
his  master's  absence,  obtained  a  custom-house  order  for  that  purpose,  but  before  he 
had  rfr-landed  the  goods,  the  vendor  of  other  goods  sold  to  0.,  and  shipped  in  the  same 
Teasel,  although  a  stranger  to  and  without  authority  from  the  plaintiff,  ordered  defend- 
ant's clerk  to  stop  the  goods  sold  by  plaintiff  to  G. ;  when  defendant's  clerk  promised 
that  defendant  should  hold  them  for  the  owner. 

Held,  that  defendant's  haying  taken  these  goods  from  the  wagoner,  and  haying  paid  the 
wagoner's  charges  and  shipped  the  goods,  was  not  such  a  determination  of  the  transitus 
to  Guemsey  as  to  authorise  defendant  to  hold  the  goods  in  assertion  of  a  lien  for  a 
general  balance  due  to  him  from  G. 

Tboyxr. 

On  the  9th  of  Hay,  1884,  Le  Couteur,  who  carried  on  business  in  Guernsey, 

rehased  of  the  plaintiff  in  London  several  bales  of  goods,  which  he  directed  to 
forwarded  to  Ouemsey^  addressed  to  ''  Le  Couteur,  Guemsey,  care  of  Le 
Fenvre,  Southampton." 

The  plaintiff  forwarded  the  goods  accordingly  on  the  same  day,  by  Smith,  a 
Southampton  wagoner,  and  Le  Couteur  addressed  a  letter  to  the  defendant 
requesting  him  to  ship  the  goods  for  Guemsey  when  the  next  parcel  arrived, 
^o-i  The  defendant  had  for  some  years  acted  as  Le  Couteur's  shipping  agent 
^  in  Southampton  under  a  written  ^authority  '<  to  take  charge  of  and  for- 
ward all  goods  that  might  arrive  in  Southampton  for  Le  Couteur,  whether 
addressed  to  the  care  of  Le  Feuvre  or  any  other  person." 

The  goods  in  question  arrived  at  Smith's  wa^on  of&ce  in  Southampton  on  the 
10th,  and  another  parcel  for  Le  Couteur  arriving  on  the  14th  of  May,  the 
defendant  on  that  day  took  the  whole  out  of  the  wagon  office  and  shipped  them 
for  Guemsey  in  his  own  name.  The  wagoner's  charge  was  paid  by  the  defen- 
dant 

On  the  same  day  Le  Couteur,  who  was  insolvent  when  he  bought  the  goods,  at 
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the  instanoeof  the  plaintiff's  attoni^,  who  had  been  appriaed  of  liis  insolveiey, 
wrote  from  London  to  the  defendant^  deairing  him  not  to  ahip  the  goods. 

This  letter  reached  Southampton  on  the  morning  of  the  15tiiy  when,  thegoodi 
being  already  on  board,  the  ddendant's  derk,  in  his  maater^a  absence,  took 
steps  to  have  the  goods  relanded. 

After  he  had  procnred  a  cnstom-honse  order  for  that  purpose,  but  befon  k 
had  acted  on  it,  Ooates,  the  seller  of  the  second  parcel  of  goods,  airived  il 
Southampton,  for  the  purpose  of  stopping  his  own  goods  in  tnnsittt. 

Goates  went  on  board  with  the  defendant's  clerk,  to  whom  he  had  prefionaij 
applied,  identified  his  own  goods,  and  seeing  the  {daintiff  s  ffoods  in  the  sue 
Tcssel,  ordered  the  defendant's  clerk  to  stop  them,  although  he  (Goates)  hsd  » 
authority  from  the  plaintiff,  to  whom  he  was  a  strancer,  for  giving  sadi  oida. 
Goates  proposed  to  lodge  the  goods  in  a  warehouse,  but  the  defendant's  ekk 
promising  to  hold  Goates's  goods  to  the  order  of  the  owner,  both  paroelt  nm 
left  in  his  charge. 

The  goods  were  afterwards  formally  demanded  by  letters  on  the  part  of  the 

Slaintitt  and  Goates  respectively,  in  which  they  tendered  payment  of  tbe 
efendant's  charges  as  shipfmig  agent  in  respect  of  these  ^particular    ^m 
floods ;  but  the  defendant,  to  whom  Le  Gouteur  waa  considerably  in-    ^ 
debted  for  his  services  as  shipping  agent,  refused  to  deliver  them  up,  innitag 
on  a  general  lien  on  them  for  the  amount  of  all  his  claims  upon  Le  Couteor. 

At  the  trial  in  London,  before  Tindal,  G.  J.,  it  was  objected  on  behalf  of  the 
defendant,  first,  that  the  transit  was  at  an  end  by  the  defendant's  remoTiog  tk 
goods  on  the  14th  from  Smith's  wagon  office,  and  that  therefore  the  stoppage 
on  the  15th  was  too  late ;  and  secondly,  that  the  stoppage  could  not  be  made 
by  one  who  had  no  authority  from  the  plaintiff. 

The  learned  Chief  Justice  reserving  these  points  for  future  discussion,  lefi  it  to 
the  jury  to  say  first,  whether  the  transit  waa  at  an  end  before  the  goods  reieM 
Guernsey:  and  secondly,  whether  they  had  not  been  landed  and  received  bjtix 
defendant  on  an  undertaking  that  he  should  hold  them  to  the  order  of  tlii 
plaintiff. 

The  juiT  having  found  for  the  plaintiff  on  both  points. 

Sir  IT.  PoUeU,  moved  for  a  rule  nin  to  set  aside  the  verdict,  and  enter  t  «»• 
suit  instead,  upon  the  grounds  urged  at  the  trial.  He  contended  that  the  de- 
fendant, by  removing  the  goods  from  Smith's  warehouse  on  Uie  14th  and  ghip- 
ping  them  in  his  own  name,  had  exercised  an  act  of  ownership  which  pat  u 
end  to  the  transitus.  Dixon  v.  Baldwen,  5  East,  174,  Foster  v.  Framptoa,  6 
B.  &  G.  107.  At  all  events  the  stoppage  could  only  be  effected  by  a  penos  le- 
sponsible  to  the  defendant :  he  had  a  right  to  insist  on  an  authority  on  whidi 
he  could  afterwards  rely  for  his  own  discharge.  Right  v,  Guthell,  6  £sst)491, 
Doe  d.  Mann  v.  Walters,  10  B.  &  G.  626.     A  rule  nisi  having  been  muted, 

*Bompas,  Seijt.,  shewed  cause.  The  destination  prescribed  for  the  r^ 
goods  in  question  by  the  purchaser,  was  Guernsey ;  and  the  alleged  act  of  ^ 
ownership  by  the  defendant,  as  his  agent,  in  removing  the  goods  from  the  ctf- 
rier's  warehouse  at  Southampton,  and  putting  them  on  boara  ship,  was  no  moie 
than  an  act  done  in  aid  of  Uie  carrier,  and  uierefore,  was  a  furtherance,  not  i 
termination  of  the  transitus.  In  Dixon  v.  Baldwen,  the  goods  had  no  fixed  or 
known  destination  beyond  the  outport,  Hull,  where  they  were  stopped  bj  tk 
vendor ;  and  in  Foster  v,  Frampton,  the  purchaser  himself  took  and  curkd 
away  a  portion  of  the  goods.  But  Goates  v.  Bailton,  6  B.  &  G.  422,  is  in  point 
for  the  plaintiff.  There,  goods  were  purchased  by  a  commission  agent  at  Mis- 
chester  far  A.,  to  be  sent  to  Lisbon  :  A.  had  no  warehouse  at  Mancbesteri  voA 
the  vendor  delivered  the  goods  to  the  commission  a^nt,  who  was  to  fonriid 
them  to  Lisbon  :  it  was  held,  that  the  transitus  oontinued  until  they  reached 
Lisbon,  the  place  named  by  the  vendee  to  the  vendor  as  the  pUKse  of  ultimate 
destination,  and  that  the  latter  had  a  right  to  stop  them  in  the  hands  of  the 
agent,  the  vendee  having  become  insolvent.    To  the  same  efioot  are  Stokes  r.  b 
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Kyidm,  died  in  BohiBagk  v.  XngUs,  S  Bast,  897,  Hunter  «.  Beil,  cited  k 
EUis  v.  Hunt,  8  T.  B.  466,  Mills  v.  Ball,  2  B.  &  P.  457. 

At  all  events,  the  finding  of  the  jmj  tha*  the  def(Midant  by  his  clerk  000- 
flented  to  hold  these  goods  io  the  order  of  the  owners,  is  oonolnsiYe  on  the  de- 
fendant, the  j^laintifis  having  ratified  the  stoppage  effected  bj  Coates. 

B^ham,  in  support  of  the  rule.  Notwitnstanding  the  goods  were  destined 
for  Ghienisey,  the  tranritos  was  at  an  end  before  Ooates  arrived  at  Sonthampton : 
*851  ^^'  *^^  '^  ^^  ownership  ezerdsed  on  goods  by  the  purchaser  or  his 
^  agent,  other  than  a  carrier  or  wardiouseman,  between  ^e  place  of  pur- 
cfaise  and  the  jdaoe  of  destination,  is  sufficient  to  determine  the  txansitus :  as, 
payment  ci  rent  for  warehouse  room,  to  the  vendor :  Huny  v.  Mandes,  1  Camp. 
452;  or  to  a  third  nerson,  Wri^t  v.  Lawes,  4  Esp.  82 ;  or  putting  the  pur- 
chaser's mark  on  the  goods;  BIlis  v.  Hunt,  8  T.  B.  465 ;  or  taking  part  of 
them ;  Foster  v.  Fiampton ;  or  the  purchaser's  shipping  them  himself  at «  wharf 
OD  the  way  to  their  ultimate  destination;  NoUe  v.  A<kms,  7  Taunt.  59. 

In  Mills  V.  Ball,  Lord  Alvanley  said,  ^  If  in  the  oonrse  of  the  conveyance  of 
the  goods  firona  the  vendor  to  the  vendee,  the  latter  be  allowed  to  exercise  any 
act  of  ownership  over  them,  he  thereby  reduces  the  goods  into  possession,  and 
puts  an  end  to  the  vendor's  right  to  stop  them.''  80  in  Foster  v,  Frampton, 
Bayley,  J.  said,  "  Where  a  man  orders  goods  to  be  delivered  at  a  particular 
place,  Uie  transitus  continues  until  they  are  delivered  to  the  consignee  at  that 
place ;  but  that  must  be  understood  of  a  delivery  in  the  ordinary  course  of  busi- 
nesis;  for  if  the  consignee,  before  the  goods  reach  their  ultimate  destination, 
postpones  the  delivery,  or  does  any  act  which  is  equivalent  to  taking  actual  pos- 
Beasion  of  them,  the  transitus  is  at  an  end."  In  the  present  case^  the  defend- 
ant, the  purchaser's  agent,  took  the  goods  from  the  warehouse  of  Smith  the 
vagoner,  paid  Smith  his  charges,  and  himself  shipped  the  goods  for  their  ulti- 
mate destination ;  the  case  therefore  cannot  be  distinguished  from  Wright  v. 
Lawes,  and  Noble  v,  Adams.  And  the  plaintiff  could  not  stop  the  goods  by 
ratifying  the  unauthorized  act  of  a  stranger :  the  defendant  was  not  bound  to 
deliyer  them  up,  except  on  an  authority  which  at  the  time  should  be  sufficient 
tgg^  for  his  future  discharge.  If  stoppages  can  be  effected  by  any  unauthorised 
^  person,  every  bailee  of  goods  may,  upon  Uie  insolvency  of  the  purchaser,  be 
exposed  to  actions  at  the  suit  of  conflicting  claimants,  upon  the  mere  specula- 
tion of  an  adventurer,  who  having  nothing  to  lose,  may,  in  the  hope  of  reward, 
hazard  the  ratification  of  the  unknown  vendor. 

TiNBAJL,  C.  J.  The  special  circumstances  which  were  proved  on  the  trial  of 
this  cause  leave  untouched  the  numerous  cases  which  have  been  referred  to. 

The  first  question  left  to  the  jury  was,  as  to  the  transitus.  Was  the  transitus 
at  an  end? 

As  to  that,  the  contract  entered  into  when  the  goods  were  purchased  was,  that 
they  should  be  consigned  to  Le  Couteur  at  Guernsey,  to  the  care  of  Le  Feuvre« 
Soothampton. 

Besting  there,  one  would  think  that  Le  Feuvre  was  only  the  person  to  for- 
ward them  to  their  destination.  But  that  appeared  also  bv  his  general  author- 
ity of  August,  1830 ;  and  the  evidence  as  to  the  course  of  business  he  pursued 
was,  that  he  took  goods  sent  by  Le  Cuuteur  from  London  to  Southampton,  and 
forwarded  them  to  Ouemsey,  doing  therein  no  more  than  is  done  by  every  ship- 
ping agent.  So  far,  therefore,  as  any  question  arises  on  the  law  of  stoppage  in 
transita,  there  is  nothing  to  take  this  case  out  of  the  general  principle.  The 
consignment  was  clearly  to  Guernsey,  and  the  transitus  was  not  at  an  end  till  the 
goods  reached  that  destination.  But  there  is  one  £ftct  which  almost  withdraws 
this  case  from  the  application  of  the  rules  touching  stopping  in  transitu.  Ques- 
tions under  that  head  of  the  law  usually  arise  upon  conflicting  claims  between 
the  vendor  and  purchaser,  or  the  purchaser's  representatives:  but  here  the 
Tcndor  and  the  purchaser  were  both  acting  in  the  same  interest ;  both  were  do- 
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aroQB  to  stop  the  goods;  and  the  defendant  only  contests  ^iheir  right  on  p^g. 
the  ground  that  he  has  a  lien  on  the  goods  for  his  demand  against  the  ^ 
pnrchaser. '  Bat  when  the  purchaser,  the  defendant's  principal^  has  renounced 
his  claim  to  forward  the  goods  to  their  destinatioui  what  right  can  the  agtt 
set  up  to  retain  them  ? 

Assuming,  however,  that  the  defendant  could,  in  his  capacity  of  sluppiig 
agent,  proceed  to  detain  these  goods  in  transitu  as  against  his  principal,  tliepo> 
f£aser,  the  first  act  of  detention  was  the  relanding  the  goods  aflter  they  had  beca 
shipped  for  Ouemsey,  and  then  the  question  arises,  on  whose  authority  tkej 
were  relanded  f  That  point  was  expressly  left  to  the  jury :  were  they  relaad- 
ed  for  the  defendant,  or  for  the  pluntiff,  and  held  by  the  defendant  to  die  plain- 
tiff's order  f  .  The  jury  found  Uiat  they  were  taken  possession  of  and  held  bj 
the  defendant  for  the  purposes  and  benefit  of  the  owner. 

As  to  the  ratification  of  the  order  given  by  Coates,  if  a  subsequent  recogni- 
tion was  sufficient,  it  was  abundantly  contained  in  the  letters  written  bj  the 
plaintiff  to  demand  the  goods.  But  the  finding  of  the  jury,  which  is  fully  nr- 
ranted  by  the  evidence,  seems  to  render  unnecessair  any  decision  on  that  point 
The  rule  therefore  for  entering  a  nonsuit  must  be  discharged. 

The  rest  of  the  Court  concurring,  the  rule  was  IMschaiged. 
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Pajments  to  plaintiff|  althoogh  not  pleaded  by  defendanti  may  be  receiyed  in  eridesce  b 

redaction  of  damages. 

In  this  action  against  the  acceptor  of  two  bills  of  exchange  for  15/.  eadi,  tki 
defendant  pleaded  that  he  never  accepted  the  bills. 

At  the  trial  of  the  cause,  the  acceptance  having  been  proved,  the  defesdul 
offered  to  shew  payments  to  the  amount  of  IIZ.  15«. 

It  was  objected,  that  as  these  paymente  had  not  been  pleaded,  pursuant  totbc 
new  rule,  evidence  of  them  ought  not  to  be  received. 

Tindal,  J.  C,  however,  before  whom  the  cause  was  tried,  admitted  theeri- 
dence  as  applicable  to  the  reduction  of  damages,  though  not  in  bar  of  the  aedoo. 
and  a  verdict  was  taken  for  the  plaintiff  for  18/.  5«.,  with  leave  for  the  pUiotif 
to  move  to  increase  it  to  30/.,  if  the  Court  should  think  the  evidence  of  tlM 
paymente  inadmissible. 

A  rule  nisi  having  been  obtained  accordingly, 

Bompcu,  Scijt.,  who  shewed  cause,  contended  that  the  new  rule  applied  only 
to  such  pleas  as  are  pleaded  in  bar  of  the  action,  and  did  not  preclude  defendanti 
from  giving  evidence  in  reduction  of  damages.  These  part  paymente  could  not 
be  pl^ed  in  bar  of  the  action,  and  the  de^ndant  would  be  entitled  to  the  hefsfi- 
fit  of  them,  oven  after  judgment.  The  practice  of  issuing  write  of  inqnirj  t^^ 
interlocutory  judgment  in  assumpsit ;  the  relief  afforded  to  defendants  in  res- 
pect of  part  payment,  even  in  debt  on  bond ;  and  the  reference  to  the  protKo- 
notory,  after  judgment  on  bills  of  exchange,  to  ascertain  what  is  due  for  piin* 
oipal  and  interest,  all  tended  to  ^esteblish  the  propriety  of  admitting  this  r«^ 
evidence  in  mitigation  of  damages.  The  plaintiff  could  not  avail  himself  ^  "^ 
of  a  judgment  for  more  than  was  actually  due,  for  the  Court  on  motion,  or  1>J 
auditi  querelft,  would  relieve  the  defendant.  In  Cosens  v.  Padden^a)  erideoee 
was  received  in  reduction  of  damages,  although,  there  was  no  plea  of  payment 

Miller,  in  support  of  the  motion,  argued  that  the  old  practice  on  jadgmentt 
by  default,  and  on  bills  of  exchange,  afforded  no  clue  for  Uio  constntetion  a 

(a)  SewelVs  Digest  of  the  New  Stetates  and  Roles,  375,  note. 
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the  new  role ;  the  manifest  object  of  that  rule  was,  that  if  the  defendant  sought 
to  discharge  himself  by  payment,  the  plaintiff  should  be  apprised  of  such  defence 
by  plea,  in  order  to  rebut  it,  or  discontinue  his  action  without  incurring  further 
expense. 

The  court,  however,  thought  the  practice  of  issuing  writs  of  inc^uiry  on 
judgment  by  default,  and  of  referring  it  to  the  prothonotary  to  ascertain  what 
is  due  upon  bills  of  exchange  and  promissory  notes,  afforded  a  sufficient  ground 
for  receiving  the  evidence  in  question  in  reduction  of  damages,  notwithstanding 
the  defendant  had  put  no  plea  of  payment  on  the  record.      Bule  discharged. 


*90]  *GEORGE  IKELAND  v.  WILLIAM  BIRCHAM,  Gent.,  One,  Ac. 

Defendant)  a  leasee,  coTenanted  that  plaintiif,  paying  rent,  &c.,  shonld  have  qniet  enjoy- 
ment of  a  term  upon  an  under-lease  to  commence  in  1836:  defendant  having  after- 
wards forfeited  his  own  term  by  non-payment  of  rent  to  the  saperior  landlord,  plaintiff 
could  not  come  into  possession  of  the  term  to  commence  in  1836:  Held,  that  plaintiff 
could  not  sue  on  the  covenant  for  quiet  enjoyment;  at  all  events  not  before  1836. 

Upon  a  special  case  it  appeareth  that. 

By  indenture  made  the  29th  of  August,  1815,  between  Elizabeth  Stone  and 
Pelham  Stone  of  the  one  part,  and  Joseph  Harris  of  the  other  part,  the  said  E. 
Stone  and  P.  Stone,  for  the  consideration  therein  mentioned,  demised  to  the 
said  J.  Harris  a  messuage  called  the  Castle  alehouse,  and  also  six  other  mes- 
suages adjoining,  with  me  appurtenances,  for  the  term  of  thirtv  years  from  the 
25th  of  December  then  next  ensuing,  at  the  yearly  rent  of  70^.  payable  quar- 
terly, and  clear  of  the  land  tax  and  ful  other  taxes  whatsoever.  The  indenture 
contained  on  the  part  of  J.  Harris,  among  others,  covenants  for  the  payment  of 
the  rent  and  taxes,  and  to  insure  the  premises  in  the  London  insurance  office  in 
the  joint  names  of  J.  Harris  and  E.  Stone  and  P.  Stone,  for  1,500^.  and  to 
depout  the  policy  in  the  hands  of  the  said  E.  Stone  and  P.  Stone.  The  deed 
also  contained  a  proviso  for  re-entry  on  non-payment  of  rent  for  twenty-one 
days,  or  upon  makiuff  default  in  performing  all  or  any  of  the  covenants  by  the 
said  J.  Harris.  E.  Stone  and  P.  Stone  on  their  part  covenanted  for  quiet  enjoy- 
ment upon  payment  of  the  rent  and  performance  of  the  covenants. 

By  indenture  made  the  22d  of  November,  ISlfi,  between  the  said  J.  Harris 
of  the  one  part,  and  John  Jaggers  of  the  other  part,  the  said  J.  Harris,  for  the 
oonsiderations  therein  mentioned,  demised  the  said  messuage,  called  the  Castle 
alehouse,  part  of  the  premises  demised  by  the  said  indenture  of  29th  of  August, 
:iAt  1  1815,  to  J.  Jaggers  for  twenty-one  years  from  the  25th  of  December  then 
-*  *next  ensuing,  at  the  yearly  rent  of  81/.  10s.,  with  the  usual  covenants 
for  payment  of  rent,  to  repair,  insure  for  500Z.,  and  a  proviso  for  re-entry  upon 
non-payment  of  rent  or  non-performance  of  the  covenants.  The  said  J.  Harris 
eovenanted  for  quiet  enjoyment.  This  lease  was  assigned  to  various  persons, 
and,  by  indenture  dated  the  80th  of  January,  1817,  was  ultimately  assigned  to 
the  ftdd  J.  Harris.  The  defendant  contended  that  this  term  thereby  became 
merged :  but  notwithstanding,  the  said  J.  Harris  by  indenture  dated  the  24th 
of  December,  1818,  purported  to  assign  the  said  supposed  lease  to  one  James 
County,  whose  assignee  afterwards,  by  indenture  dated  the  11th  of  August, 
1825,  purported  to  assign  the  same  to  the  plaintiff. 

By  indenture  bearing  date  the  22d  of  March,  1828,  and  made  between  the 
said  J.  Harris  of  the  one  part,  and  the  defendant  of  the  other  part,  the  said  J. 
Harris  for  better  securing  the  payment  of  the  sum  of  849^.  7s.  among  other 
things,  assigned,  transferred,  and  set  over  unto  the  defendant  the  said  mes- 
suages and  tenements  demised  to  the  said  J.  Harris  by  the  indenture  of  the  29th 
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of  Angasty  1815,  for  all  the  residne  of  the  sud  term  therein  mentioned,  wt 
and  except  the  last  day  of  the  said  term. 

By  indenture  made  the  14th  of  Jane,  1826,  between  the  defendant,  deseriM 
as  the  mortgagee  of  the  premises  thereby  denused,  with  others,  of  the  first  pirt, 
the  said  J.  Harris  of  the  second  part,  and  the  plaintiff  of  the  third  part,  in  cod- 
sideration  of  25?.  paid  to  defendant,  and  of  261  paid  to  Harris  with  consent  d 
the  defendant,  and  of  the  payment  of  the  rent  and  performance  of  the  coTeninti, 
the  defendant,  at  the  request  and  by  the  direction  of  Harris,  demised  and  leaad, 
and  the  said  J.  Harris  did  demise,  and  lease,  ratify  and  confirm  nnto  the  plain- 
tiff the  said  messuage  called  the  Castle  alehouse,  tLen  held  by  the  plaintiff  u- 
der  the  *said  indenture  of  lease  of  the  22d  of  November,  1815,  to  hold  ^ 
the  said  premises  unto  the  plaintiff,  as  and  from  the  25th  of  DecembeTf  ^ 
1836,  beitu/  the  expiration  of  the  term  granted  bjf  the  said  existing  lease,  for  tk 
term  of  nine  years,  at  the  yearly  rent  qfSll.  lOs.  payable  to  the  defendant  dur- 
ing such  part  of  the  said  term  as  he  should  continue  mortgagee  of  the  preBiaes; 
and  after  payment  of  the  principal  money  and  interest  due  upon  the  siid  Bort- 
gage,  then  to  the  said  J.  Harris.  The  deed  contained  covenants  by  pLustiff 
with  defendant  and  Harris  for  payment  of  the  rent  to  defendant  or  Hanis;  to 
repair  and  yield  up  the  premises  to  defendant  and  Harris,  or  either  of  them,  it 
the  expiration  of  the  term ;  to  paint  the  premises  once  in  four  years ;  keep  opeD 
the  said  messua^s  as  a  public  house;  not  to  carry  on  certain  trades  withoat  ths 
license  of  defendant  and  Harris,  or  one  of  them ;  to  insure  in  the  jcunt  naiMS 
of  plaintiff  and  defendant  and  Harris,  in  the  London  insurance  office  for  500/^ 
and  to  permit  defendant  and  Harris  to  view  the  premises;  and  also  a  pnmsc 
for  re-entry  on  non-payment  of  rent  and  non-performance  of  ooyenants.  Fci 
defendant  and  Hams,  or  one  of  them,  on  the  part  of  defendant  and  Hanisi 
there  was  the  following  covenant :  *'  And  each  of  diem  the  said  defendant  and 
J.  Harris  severally,  and  not  one  for  the  other  of  them,  doth  hereby  for  huD£^« 
his  executors,  administrators^  and  assigns,  covenant  to  and  with  the  said  plaia- 
tiff,  his  executors,  administrators,  and  assigns,  that  he,  the  plaintiff,  his  execoton, 
administrators  and  assigns,  paying  the  said  rent  o/ZlL  10«.  at  the  times  and  la 
manner  hereinbefore  reserved  and  payable^  and  observing  performing,  and  keepifl{ 
the  covenants,  clauses,  provisoes,  and  agreements  hereinbefore  contained  on  bk 
and  their  part  to  be  pud,  observed,  and  kept,  shall  and  lawfully  may,  during  the 
term  hereby  demised,  peaceably  and  quietly  hold,  occupy,  possess,  and  enjoj 
the  premises  hereby  ^demised,  with  their  appurtenances,  without  an^  let,  n^ 
suit,  or  disturbance  of,  from,  or  by  the  said  defendant  and  J.  Hams,  or  *- 
either  of  them,  their  or  either  of  their  executors,  administrators,  or  assgns,  or 
of  any  person  or  persons  claiming  or  to  claim  by,  Jrom,  or  under  them  or  a^ 
ofthemJ* 

On  the  5th  of  June,  1826,  the  defendant  delivered  to  the  plaintiff  a  notiee. 
by  which,  after  reciting  the  deed  dated  the  22d  of  March,  1823,  the  defendaat 
required  the  plaintiff,  during  his  occupancy  of  the  premises,  to  pay  to  the  defeo- 
dant  the  rents  and  profits  then  due,  or  whioh  might  become  due  for  the  said 
premises. 

In  consequence  of  the  non-payment  of  the  rent  to  E.  Stone  and  P.  Stone,  bj 
virtue  of  the  said  indenture  dated  the  29th  of  August,  1815,  an  action  of  eject- 
ment was  brought  in  Michaelmas  term,  1825,  to  recover  possession  of  the  pi^ 
mises  demised  by  the  deed  of  29th  of  August,  1815,  and,  as  part  of  theni,« 
the  Castle  alehouse,  demised  by  the  indenture  of  the  14th  of  June,  1826.  b 
that  ejectment  E.  Stone  and  F.  Stone  were  the  lessors  of  the  plaintiff,  aad 
obtained  judgment  for  Uie  recovery  of  the  possession  of  the  Castle  alehonse,  aad 
the  other  premises  demised  by  them  to  J.  Harris  by  the  indenture  of  the  29tl 
of  August,  1815;  and  executed  a  writ  of  possession  on  the  28th  of  September, 
1827,  when  possession  was  delivered  to  them  by  the  sheriff.  At  that  time  Uie 
plaintiff  was  in  possession  of  the  Castle  alehouse,  carrving  on  his  business  ei  > 
publican,  which  he  afterwards  continued  to  carry  on  therein.    He  was  also  pos- 
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ms&i  of  the  interest  in  tlie  term  demited  by  indenture  of  the  14ih  of  June, 
1826.  By  rirtne  of  the  writ  of  posseasion  he  was  turned  out  of  the  honse^  and 
poBaessioo  was  delivered  to  £.  Stone  and  P.  Stone^  bat  plaintiff  continued  to 
oecapy  the  same  until  E.  8t<Ae  and  F.  Stone  afterwards;  by  lease,  d^nised  the 
prraiiaes  to  other  persons. 
^1       *The  plaintiff  then  brouf^t  the  present  action  against  the  defendant 

J  upon  his  covenant  in  the  deed  of  June  14, 1826,  that  the  plaintiff,  pay- 
ing the  rent,  and  observing  the  covenants  specified  in  that  deed,  shoukl  have 
quiet  enjoyment  of  the  premises  demised  during  the  term  which  was  to  com- 
mence in  December,  1886. 

The  question  was,  whether,  under  the  circumstances,  the  plaintiff  eonld 
tecoTer. 

Tadd^,  Serjt.,  for  the  plaintiff.  The  defendant  is  liable  on  his  covenant  to 
secore  the  plaintiff  quiet  enjoyment^  notwithstanding  the  term,  in  respect  of 
which  that  covenant  was  entered  into,  has  not  yet  commenced.  For  the  defen* 
dant  might  lawfully  Hnd  himself  to  give  the  paintiff  the  future  occupation  of 
the  premises ;  and  if  the  defendant,  %  his  neglect  U>  discharge  the  rent  due  to 
Stone,  has  placed  himself  in  a  position  which  renders  the  performance  of  his 
contract  impossible,  he  must  be  responsible  for  the  loss  in  damages.  Thus,  in 
Ford  V.  Tiley,  6  B.  &  C.  825,  by  agreement,  defendant  stipulated  that  he  would, 
as  soon  as  he  should  become  possessed  of  a  certain  public  house,  execute  a  lease 
thereof  to  plaintiff,  from  the  21st  I>ecember,  1825,  for  fourteen  or  twenty-one 
yean.  At  the  time  of  making  the  agreement  the  house  waa  upon  lease,  which 
would  not  expire  till  Midsummer,  1827 ;  the  legal  estate  being  in  trustees,  first 
to  pay  debts^  and  then  to  pay  an  annuity,  and  subject  thereto  to  the  use  of  the 
defendant,  if  he  attained  twenty-four :  In  June,  1825,  after  defendant  had 
attained  twenty-four,  but  before  the  outstanding  lease  had  expired,  he  and  the 
tnutees  jcnned  in  a  lease  to  C.  for  twenty-three  years :  it  was  held,  that  defen- 
Me-i    dant  having  thereby  put  it  out  of  his  power,  so  lon^  as  the  latter  lease 


of  1825  subsisted,  to  grant  any  lease  to  ^plaintiff,  had  committed  a 
breach  of  his  agreement,  and  waa  liable  to  an  action  for  a  breach  of  that  agree- 
ment, although  the  first  lease  had  not  ezj^red. 

So  in  1  Roll.  Abr.  248,  pi.  1,  (8  Vin.  226),  it  is  said^  "if  a  day  be 
limited  to  perform  a  condition,  if  the  obligor  once  disables  himself  to 
perfomj  it,  Uiough  he  be  enabled  again  before  the  day,  yet  the  condition  is 
broken*:  as  if  the  condition  be  to  enfeoff  one  before  Michaelmas ;  if,  before  the 
bast,  he  enfeoff  another,  though  he  after  repurchases,  yet  he  cannot  perform 
the  condition  :"  and  he  cites  21  Ed.  4^  55,  where  Choke,  who  was  then  one  of 
the  jostioes  of  C.  B.,  so  lays  it  down.  The  same  may  be  collected  from  Co. 
Utt.  221,  b,  where  upon  a  feoffment  on  condition  to  re-enfeoff  on  payment  of  a 
certain  sum  by  the  feoffor  or  his  heirs  bef<»re  a  certain  day,  a  distinction  is  taken 
between  a  disability  in  the  interim,  on  the  part  of  the  feoffor  or  his  heirs,  and 
a  diaability  on  the  part  of  the  fooffee ;  a  removal  of  the  disability  before  the 
day  from  the  feoffor  or  his  heirs,  entitling  them  to  require  a  re-enfeoffinent,  and 
the  removal  from  the  fooffee  being  no  saving  to  him  of  the  consequences  of  a 
breach ;  and  lord  Coke  adopts  Littleton's  reason,  "  maintenant  by  disability  of 
the  feoffee  the  condition  is  broken,  and  the  feoffor  may  enter.'' 

And  the  circumstance  that  the  forfeiture  and  eviction  occurred  before  the 
commencement  of  the  interest  which  the  plaintiff  was  to  take,  is  no  answer  to 
an  aetion  on  the  defendant's  covenant ;  for  in  Campbell  v.  Lewis,  3  B.  &  Aid. 
392,  where  A.  being  possessed  of  certain  premises  for  a  term  of  years,  assigned 
part  of  them  over  to  B.  for  the  residue  of  his  term,  with  a  covenant  for  quiet 
enjoyment,  and  B.  afterwiu^s  assigned  them  over  to  C,  it  was  held,  that  0. 
having  been  evicted  by  J.  S.,  the  lessor  of  A.,  for  a  breach  of  covenant  com- 
^g^l  mitted  by  A.  previously  to  the  ^assirament  to  B.,  might  maintain  an 
^  action  against  A.  upon  the  covenant  for  quiet  enjoyment.  Noke  v.  Aw* 
der,  Cro.  Elia.  373,  486. 
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Seoondljy  the  plaintiff  has  lost  the  benefit  of  his  leaae,  by  reason  of  a  penn 
claiming  by  or  nnder  the  defendant  within  the  meaning  of  the  defendant's  cove- 
nant. For  it  was  the  defendant's  duty  to  see  that  a  forfeitnre  did  not  tab 
plaoe  by  his  neglect  to  pay  the  first  rent  to  the  saperior  landlord :  Hancod  t 
Gaffyn,  8  Bingh.  358;  Bamet  v.  Lynch,  8  Dow.  k  Ry.  868.  The  Stono, 
therefore,  claimed  by  the  defiinlt  of  the  defendant.  They  also  claimed  jsak 
him,  for  where  a  lessor  enters  for  a  forfeiture,  he  enters  by  superior  title,  Im 
he  comes  into  the  estate  of  the  lessee.  2  Bl.  Comm.  275;  Co.  Lit  148  K 
233  b,  234  a,  838  b ;  Hawk.  Abr.  Co.  Lit.  228. 

Atcherle^,  Serjt.,  contri.  This  was  not  a  disturbance  by  the  defendant  « 
any  person  claiming  by  or  under  him ;  for  Harris  and  the  defendant  ooTenant 
severally,  and  not  one  for  the  other;  and  the  defendant  is  not  responsible  fx 
the  consequences  of  any  act  or  omission  by  Harris.  Nor,  under  this  coTcottt, 
is  he  responsible  for  any  eviction  by  title  paramount.  Thus,  in  Woodboose  t. 
Jenkins,  9  Bing.  431,  where  the  tenant  for  life,  and  his  eldest  son,  the  remaia- 
der-man  in  tail,  leased  to  E.  8.  for  ninety-nine  years,  and  gave  £.  S.,  wbo  urn 
acquainted  with  their  title,  a  bond,  conditioned  for  the  due  observance  of  their 
covenant  for  quiet  enjoyment;  E.  8.  underlet  to  W.  for  sixty  years,  andom- 
nanted  with  W.  against  eviction  by  any  one  claiming  under  E.  8.,  or  bj  lui 
acts,  means,  consent,  nefflect,  de/anU,  pnvity,  or  procurement ;  the  tenant  fff 
life  being  dead  without  issue,  and  without  sufferins  a  recoveiy,  W.  was  erieled 
by  the  *next  remainder  man  in  tail ;  it  was  held,  that  E.  8.  was  not  rig- 
liable  on  his  covenant  to  W.,  the  eviction  being  by  title  paramount,  ^ 
which  E.  8.  had  no  means  of  defeating. 

Ford  V,  Tyley,  therefore,  which  was  an  action  for  the  breach  of  an  agr» 
ment  to  grant  a  lease,  has  no  application  to  the  circumstances  of  the  praat 
ease. 

But  the  action  is  premature,  for  the  covenant  is  for  quiet  enjoyment  dariif 
the  term  granted ;  and  as  the  term  has  not  commenced,  the  plamtiff 'a  enjoj- 
ment  during  the  term  has  not  been  disturbed. 

The  covenant,  too,  is  subject  to  the  condition  precedent  of  the  plaintiff  pil- 
ing the  rent  of  81^.  10a.  But  as  he  will  never  be  odled  upon  to  pay  the  rest, 
thi  condition  can  never  be  performed. 

Toddy.  The  effect  of  the  covenant  is  to  secure  the  plaintiff  posseasioo  h 
December,  1836,  and  quiet  enjoyment  afterwards.  The  plaintiff  relying  on  tk 
covenant,  may  have  incurred  expense  in  building  or  otherwise,  and  if  be  nM 
be  entitled  to  recover  for  an  eviction  after  a  certain  period  of  enjoyment,  i  in- 
tiori  he  may  claim  for  the  loss  of  the  whole  of  the  term. 

TiNDAL,  C.  J.  I  do  not  feel  that  any  answer  has  been  given  to  the  obserTi- 
tion  I  have  more  than  once  thrown  out,  that  the  covenant  on  which  the  phii- 
tiff  sues  is  tied  up  to  a  covenant  for  quiet  enjoyment  while  the  lease  aball  bei 
lease  in  possession.  When  the  parties  stipulate  that  the  plaintiff  and  hii  » 
signs  paying  the  rent  of  31Z.  10a.,  and  observing  the  covenants  entered  intooi 
his  part,  shall  during  the  term  demised  quietly  enjoy  the  premises,  I  cannot  U 
to  oDserve  that  such  a  covenant  is  strictly  conditional ;  that  is,  conditional  for 
securing  the  plaintiff  quiet  enjoyment  so  long  as  he  shall  continue  in  poasenA 
of  the  land,  and,  as  tenant,  shall  regularly  pay  the  stipulated  rent.  As  Iw  v 
not  *yet  in  possession,  neither  the  covenant,  nor  the  condition  can  have  m 
any  effect.  The  plaintiff  has  commenced  his  action  too  soon ;  he  should  ^ ' 
have  waited  to  see  what  would  occur  in  1836. 

The  rest  of  the  Court  concurred  in  directing  the 

Posted  to  the  defendant 
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To  ft  deeknttoii  for  breaking  and  entering  plnintilTa  close,  defendant  pleaded,  first,  not 
gailtj;  Becondlj,  that  tlie  dose  was  not  Uie  close  of  the  pUdntiif ;  thirdlj,  that  fhe  close 
▼as  the  soil  and  freehold  of  the  defendant:  Held,  that  evidence  of  possession  was  soffi- 
dent  to  entitle  plaintiff  to  a  yerdict  on  the  second  plea. 

Trespass  for  breaking  and  entering  the  plaintiff's  elose  abutting  on  a  close 
of  the  defendant,  and  catting  and  earrying  awaj  plaintiff's  boshes.  Plea,  first, 
not  gailtj;  second,  that  the  close  was  not  the  close  of  the  plaintiff,  nor  the 
bashes  his  bashes ;  third,  that  the  close  was  the  dose,  soil,  and  freehold  of  the 
defeodaot.  Issue  was  joined  on  the  first  and  second  plea,  and  a  traverse  taken 
on  the  third. 

The  spot  in  question  was  a  narrow  strip  of  land  between  the  hedge  of  a  field 
on  one  side,  and  of  a  coppice  on  the  other,  both  of  which  were  the  freehold  of 
the  plaintiff. 

It  was  anciently  a  lane,  but  the  plaintiff,  or  those  under  whom  he  claimed, 
stopped  up  each  end  with  a  fence,  and  the  plaintiff  proved  an  act  of  ownership 
in  repairing  these  fences  about  two  years  ago. 

The  defendant  claimed  under  one  Worham,  who,  as  he  alleged,  inclosed  the 

lane  as  part  of  the  waste  with  the  consent  of  the  lord  of  the  manor,  forty  years 

igo :  and  he  proved  that  Worham  had  cut  trees  on  the  spot ;  but  at  the  time 

^1    Worham  did  this,  he  was  occupier  of  the  *phiintiff 's  land  on  each  side 

-'    of  the  spot  in  question.    No  evidence  was  siven  of  the  lord's  license. 

Dknmak,  G.  J.,  left  it  to  the  jury  to  say  on  the  mrst  issue,  whether  the  plain- 
tiff had  given  sufficient  evidence  of  his  being  in  possession,  to  maintain  this 
action;  on  the  second,  whether  the  close  was  the j^roperty  of  the  plaintiff:  on 
the  third,  whether  it  was  the  property  of  the  defendant. 

The  jary  said  they  could  not  decide  whose  land  it  was;  that  it  belonged 
neither  to  the  plaintiff  nor  to  the  defendant :  whereupon  the  learned  Chief  Jus- 
tioe  directed  a  verdict  to  be  found  for  the  plaintiff  on  the  first  and  third  issues, 
and  for  the  defendant  on  the  second,  with  leave  for  the  plaintiff  to  move  to  set 
it  aside  and  enter  a  verdict  for  himself  on  that  issue  also :  accordingly, 

Channett,  obtained  a  rule  to  enter  the  verdict  on  the  second  issue  for  the 
phuntiff,  on  the  ground  that  the  second  plea  put  in  issue  only  the  possession  of 
the  plaintiff,  which  was  established  by  the  verdict  on  the  first  plea,  and  not  his 
title. 

A  rale  nisi  having  been  granted,  Andrews,  Serjt.,  and  Petertdorffj  shewed 
cause. 

Under  the  rule  Hil.  4  W.  4,  the  plea  of  not  guilty  operates  as  a  denial  of  the 
trespass,  "  but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  possession,'' 
which  if  intended  to  be  denied  must  be  traversed  specially :  the  defendant 
therefore  has  traversed  the  plaintiff's  right  of  possession  in  the  most  apt  wav, 
bj  following  the  language  of  the  declaration,  and  pleading  that  the  close  in 
question  is  not  the  close  of  the  plaintiff.  It  would  be  inconvenient  if  under 
tnis  rule  the  defendant  were  bound  to  allege  new  matter.  Taking  the  second 
plea,  therefore,  in  connection  with  the  declaration,  which  does  not  allege  the 
*i001  P^^^^^^  to  be  in  possession,  the  defendant  hcu  *put  in  issue  the  plain- 
^  tiff's  property  in  the  close.  In  the  apprehension  of  a  jury  as  well  as  in 
legal  acceptation,  iae plaintiff's  dose  means  the  close  which  is  the  plaintiff's 
property.  Doctor  and  Student,  p.  30 ;  II  Bep.  55.  Ejectment  lies  for  doses, 
if  the  number  be  specified ;  and  a  defendant  might  formerly  shew  that  the  close 
was  bis  own  freehold  under  the  general  issue  not  guilty.  The  plaintiff  there- 
fore shoald  have  answered  this  plea,  and  have  supported  the  declaration  bv 
shewing  that  the  close  was  his  close.  But  even  if  the  second  plea  be  an  insuffi- 
cient traverse  of  the  plaintiff's  property,  it  is  aided  by  the  veniict.    In  Samuel. 
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V.  Morris,  6  Car.  &  P.  620|  a  plea  in  trover  that  certain  goods  were  Mas 
property  of  the  plaintiff,  was  heM  a  traverse  of  his  possession,  and  that  it  siae 

shewn  that  having  pledged  them  he  was  not  in  a  position  to  sue  aspooes 

TiNDAL,  0.  J.  I  think  that  the  second  plea,  on  whieh  ^  whole  ofL^ 
arises,  was  intended  to  deny  the  pkintiff^s  possession  of  the  dose  in  disfa 
That  the  word  da9e  may  in  some  oases  indnde  the  interest  in  (be  dose,  w  h 
admitted.  Bat  in  every  ease  the  word  mtist  be  understood  secnndnm  sabjectti 
materiem.  Now  when  the  plaintiff  speaks  of  his  close  in  the  dedintiGB.: 
cannot  be  supposed  that  he  meant  to  t&e  upon  himself  a  larger  amoantof  pi^ 
than  the  law  retj^nires  for  the  purpose  of  his  action;  and  proof  of  possesicis 
sufficient  to  entitle  him  to  recover  against  a  wrong  joer.  If  he  theiefoR  vd 
the  word  with  reference  to  his  possession  only,  why  should  we  sty  tint  tk 
defendant,  pursuinff  as  he  does  in  his  second  plea  the  language  of  the  dedsv 
tion,  has  applied  the  word  dote  to  the  plaintiff's  interest  ?  particuliriy,  vIh 
we  see  by  his  third  plea,  that  when  he  wishes  to  raise  a  question  as  to  dt 
interest,  he  knows  how  to  express  himself,  for  he  there  claims  Uie  dose  rij^j 
as  his  own  soil  and  freehold.  ^ 

It  is  objected,  that  under  the  rule  of  Hil.  4  W.  4,  the  defendant  shoddat 
be  driven  to  allege  new  matter  where  he  takes  a  traverse  on  the  plaintif  b  ^ 
But  I  see  no  reason  why,  if  the  fact  be  so,  he  should  not  allege  that  the  el» 
is  not  in  the  plaintiff's  possession ;  or,  is  not  the  plaintifTs  property.  HeRi 
however,  he  has  used  the  word  dote  in  the  same  sense  in  which  it  is  lued  in  th 
declaration,  and,  therefore,  the  rule  must  be  made  absolute. 

Park,  J.  The  word  dose  may  sometimes  be  employed  to  denote  the  ktai 
as  wdl  as  the  possession  of  the  parly.  But  the  plaintiff  having  employed  Ha 
the  declaration  to  denote  his  possession,  and  the  defendant  havi^  fbUom^ 
him  in  a  second  plea,  shews  by  a  third,  that  he  knows  how  to  employ  it  ss^ 
noting  an  interest,  as  well  as  denoting  possession,  I  think  this  rtde  shooU  k 
made  absolute. 

Qaselee,  J.,  and  YAtraHAN,  J.,  concurred.  Rule  absolott 


*(IN  THE  EXCHEQUER  CHAMBER.)       V^^ 

DOE  dem.  BARRETT  v.  KEMP.    June  9. 

Upon  a  question  wfaetiier  a  piece  of  waste  land  between  a  highwaj  and  encloevref  V- 
longed  to  plaintiff,  the  owner  of  the  adjoining  enclosore,  or  to  the  lord  of  the  bi»^. 
Held,  that  the  lord  might  give  evidence  of  grants  by  him  of  the  waste  between  ihtjc^ 
and  the  enclosures  of  other  persons  at  a  distance  from  the  spot  claimed  bj  the  pluibL 
provided  such  evidence  were  confined  to  the  road  which  passed  bj  Uie  spotcUtfM^^ 
the  plaintiff. 

In  this  cause  the  question  was,  whether  a  slip  of  land  between  some  o» 
enclosures  and  the  highway,  vested  in  the  lord  of  the  manor,  or  the  owner  cJ 
the  adjoining  freehold.  , 

At  the  ^rfolk  Summer  Assizes,  1830,  a  verdict  was  found  for  the  leaev^ 
the  phintiff,  who  claimed  under  the  owner  of  the  adjoining  freehold,  when. 

Evidence  of  acts  of  ownership  bj  the  lord  of  the  manor  on  portions  of  tv 
waste  adjoining  the  highways,  in  various  other  parts  of  the  manor,  bat  9» 
adjoining  the  lord's  own  freehold,  having  been  rejected  by  Littledale,  J-t  *j 
tried  the  cause,  this  Court  directed  a  new  trial  (see  7  Bing.  332),  which  aficoN* 
ingly  took  place ;  and  Lyndhurst,  C.  B.,  who  presided,  then  admitted  evtdeoce 
of  grants  or  licenses  to  enclose,  made  by  defendant,  the  lord  of  the  b^^i!^ 
the  manor  court,  to  Clarke,  Bolton,  and  Qilbert.  The  portions  of  bad  enclaej 
under  these  grants  were  by  the  side  of  the  same  highway  as  that  vhioh  dai^ 
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he  land  okiined  by  the  lessor  of  the  plaiDtiffy  but  about  two  miles  distant  from 
be  locos  in  quo^  and  not  adjoining  the  freehold  of  the  defendant.  Eridenoe 
ras  also  reoeiTed  of  erants  of  land,  by  the  side  of  the  hiffhway,  to  Hunt,  Har- 
isoD,  and  Spurden,  but  the  locality  of  the  land  enclosed  by  them  was  no  other* 
rise  described  than  as  waste  within  the  manor. 

A  bill  of  exceptions  was  tendered  to  the  reception  of  the  whole  of  this  eyi- 
-  fence;  and  a  verdict  havinff  been  found  for  the  defendant,  the  case  was  argued 
n  the  Court  of  Exchequer  Chamber,  by 

'1031      *^^  ^^'  ^^'^^^  ^^^  ^®  ^®^^'  ^^^®  plaintiff,  and 

-'      B.  Andrews^  for  the  defendant.  Our,  adv.  tmli, 

Loid  DiNMAN,  G.  J.,  now  deliyered  the  opinion  of  the  Court. 

This  is  an  ejectment  brought  to  recover  possession  of  two  cottages  in  the 
(Mnsh  of  Oisrang.  They  were  built  on  a  small  piece  of  land  lying  between  the 
high  road  and  an  old  inclosure  belonging  to  Lord  Orford,  which  was  inclosed 
by  a  person  of  the  name  of  Lingford,  in  the  year  1805,  mortgaged  by  him  to  the 
testator  of  the  lessor  of  the  plaintiff  in  1809,  and  one  of  the  cottages  built  by 
him  in  the  year  1805,  and  tne  other  in  1815.  The  defendant,  who  ia  lord  of 
the  manor,  has  possessed  himself  of  them,  alleging  that  they  were  built  on  the 
waste  of  the  manor. 

It  is  contended  by  the  lessor  of  the  plaintiff,  that  the  land  belonged  to  the 
Sari  of  Orford,  being  a  small  slip  between  the  enclosed  hinds  of  Lord  Orford 
and  the  highway,  on  the  general  presumption,  that  land  so  situated  belongs  to 
tbe  owner  of  the  enclosed  land  in  front  of  which  it  is  situated. 

The  cause  has  been  twice  tried  :  the  first  time  before  Mr.  Justice  Littledale, 
when  a  verdict  was  found  for  the  lessor  of  the  plaintiff.  The  Court  of  Common 
Pleas  granted  a  new  trial  on  the  rejection  of  evidence. 

It  was  tried  a  second  time  before  Lord  Lyndhurst,  and  a  verdict  found  for 
the  defendant;  but  a  bill  of  exceptions  was  tendered  to  some  of  the  evidence 
which  his  lordship  received  for  the  defendant. 

The  case  in  the  Court  of  Common  Pleas  is  reported  in  7  Bingh.  882,  and  5 
Moore  4  P.  173. 

*1041  ^^'  ^^®  purpose  of  making  out  the  title  of  the  defendant  *upon  the 
^  first  trial,  these  facts  are  reported  in  Bingham  to  have  been  established  :— 
That  the  road  was  skirted  on  botn  sides,  by  slips  of  green  or  waste  land,  from 
these  cottages  for  several  hundred  yards,  nearly  up  to  a  bridge  where  the  old 
inclosnres  converged  to  the  sides  of  the  road,  and  the  greens  terminated  in  a 
point;  that  a  few  yards  beyond  the  bridge,  the  fences  of  the  old  indosures 
receded  a^n,  and  the  road  was  asain  skirted  by  greens  of  the  same  description, 
which  ultmiatoly  terminated  in  a  large  common ;  that  with  the  exception  of  the 
piece  of  land  belonging  te  Lord  Orford,  between  which  and  the  high  road  the 
cottages  in  question  were  built,  the  old  inclosed  land  on  both  sides  of  the  road 
from  the  cottages  in  question  to  within  a  few  yards  of  the  bridge,  belonged  to 
the  defendant.  The  defendant,  in  order  to  support  his  claim,  shewed  various 
Acts  of  ownership  exercised  by  him,  from  time  to  time,  on  the  greens  or  waste 
land  on  the  side  of  the  road,  from  the  cottages  in  question  up  to  the  bridge ; 
and  then  proposed  to  shew  similar  acts  of  ownership  on  the  greens  and  wastes 
beyond  the  bridge,  and  in  various  other  parte  of  the  manor.  The  learned 
Jndge,  however,  refused  to  admit  evidence  of  those  acto  beyond  the  bridge,  the 
defendant  beiag  no  further  the  owner  of  the  adjoining  inclosed  lands ;  and  con* 
flicting  evidence  of  acto  of  ownership  over  the  spot  in  question  by  Lord  Orford, 
and  those  imder  whom  the  lessor  of  the  plaintiff  claimed  being  adduced  on  the 
part  of  the  plaintiff,  a  verdict  was  found  for  him. 

The  Court  of  Common  Pleas  were  of  opinion  that  the  evidence  ought  to  have 
been  received,  and  granted  a  new  trial. 

It  ia  to  be  observed,  that  the  evidence  rejected  consisted  of  two  parte ;  first, 
tbe  acts  done  on  slips  of  green  on  the  road  beyond  the  bridge,  which  is  the  con- 
VoL.  XXIX.— «0 
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tiavAtion  *(if  the  road  on  winch  the  locpa  in  gvo  WMntaated.  fieoondty,  mac 
the  acts  done  in  other  .pejrto  of  the  nuwor.  1 

The  Beoo9id  trial  took  pUoe  hefbre  Lord  LyndhnxBt;  and  i|Kni  &attriil  »i- 
denee  on  both  these  heikds  wa3  offered  and  reoeiFod,  and  a  bill  of  eseiptiov 
tendered,  which  has  been  argued  before  Lord  Benman,  Hkc  Jaetiee  liuMak, 
Mr.  Baton  Partep  Mr.  Baron  Bolland,  Mr.  Justice  PaAtopoUt  Mr.  Bum  Qoni^, 
amd  Mr.  Jnstice  Williams. 

The  evidence  consisted  of  grants  or  licenses  to  ineloee^  made  liy  the  defeaduit 
the  lord  of  the  maaoi:,  at  the  manor  coartp  to  aix  different  pemms;  to  Clarke, 
Bolton,  and  Gilbert,  where  the  pieces  of  vgronnd  are  described  as  in  Long  Bow 
Boad|  which  is  in  the  road  be&re  mentioned  as  bejond  Ibe  bridge,  and  distaat 
two  miles  in  the  loons  inj^uo;  these  other  ^grants  to  Hnnt,  HanisoOf  ani  Spur- 
den,  in  which  there  is  ^o  description  of  their  locality ;  th^  ase  meielj  oJU 
waste  Und|  and  are  situated  within  manor. 

As  to  all  the  six,  it  was  in  evidence  that  tbej  weie  Ijing  between  thsliad  d 
other  persons  and  the  highway. 

It  appears  from  the  ^n  j^nped  at  the  trial,  whioh  has  bean  aiuiei«i  to 
the  bill  of  exceptions,  iW  &  ^p^oe  of  sixty  or  seveni^  yards  between  the  eoi- 
tsffcs  in  question  and  the  bridge,  is  occupied  by  houses,  which  are  desciibed» 
old  honaes.  It  is  not  stated  in  the  evidence  reported  in  tias  eaae,  as  on  the  frst 
trial,  that  the  road  by  the  sides  of  which  these  slips  aje  .sitnatAd^  teraiDsta  » 
a  large  common.  The  question  ibr  onr  oonsidemtion  is,  whether  idl  these  grua 
of  permission  to  inclose  were  admissible  in  evidenfie  f 

These  grants  were,  we  apprehend*  the  Aots  of  ownership  whieh  weie  dEend 
in  evidence  on  the  first  trial,  and  rejected,  and  the  new  trial  granted,  the  Gout 
of  ^Common  Pleas  being  of  opinion,  as  wonld  seem  finrnn  the  i^peit^  rtiM 
that  all  of  them  ought  to  have  been  received.  1 

The  ground  upon  whioh  it  has  been  contended  by  the  oounsel  for  the  defend- 
ant, that  they  are  admissible  in  evidence,  is,  that  there  was  a  imity  of  dwi«' 
ship,  and  a  unity  ef  chanacter  between  the  loons  in  quo  and  the  Mvcnl  pines 
of  land  which  were  comprised  in  those  grants.     That  adjoining  to  the  kessii 

So  an  indosure  had  been  made  by  a  person  of  the  name  of  Start  cm  a  slip  io 
nt  of  the  defendant's  own  land  between  that  And  the  road,  binder  a  graat  bj 
the  defendant  as  lord  of  the  manor;  that  grant  reserving  a  small  rent  Tbit 
pieoe  is  called  in  the  |;rant  '^  Pound  Green.  That  in  continuity  (thoagh  bo( 
m  unbroken  contiguity,  beoause  the  bridge  and  the  dd  houses  intervene)  then 
ue  slips  of  green  for  a  very  considerable  distance,  more  than  two  mike,  ipoe 
various  parts  of  whioh  the  lord  of  the  manor  has  exercised  aets  of  ownenkiii^ 
and  that  this  affords  stromz  presumption  that  the  lord  of  the  manor  is  the  o¥ser  d 
all  these  slips  of  knd.  Further^  that  the  other  three  pieces  of  land  for  the  inci- 
sure <^  whioh  grants  of  licenses  were  made  to  Hunt,  Harrison,  and  Spordei, 
bdng  pieces  of  waste  alle^  to  he  lying  between  the  lands  of  private  indiridoftli 
and  ^e  high  xofd^  there  is  in  them  a  unity  of  character  whioh  wiU  make  thoe 
aots  of  ownership  receivable  in  evidence.  The  judgment  ^of  the  Court  of  Con- 
mon  Pleas  appears  to  authorise  the  reception  of  all  those  grants  in  eridenoe; 
bat  the  opinion  of  the  CSaurt  seems  to  have  been  £pven  upon  the  «ei^ti» 
that  all  the  pieces  of  waste,  with  respect  to  which  evidence  was  sivea;  ^J  ^ 
the  sides  of  a  road  or  roads  terminating  in  a  lafge  common,  wbiah,  upon  tlus 
bill  of  exceptions,  we  cannot  aasume. 

Upon  the  whole  of  the  case,  we  think  that  there  is  ja  sufficient  foandstias 
laid  to  render  the  first  three  of  the  abov«  mentioned  grants  admissible  upon  tit 
gconnd  *that  they  are  grants  of  parcels  of  one  and  the  same  waste  or  ^iff; 
oommon,  lying  on  both  sides  of  the  road,  although  the  jcontinuity  of  the  ^ 
waste  is  interrupted  for  a  short  distance  bj  the  intervention  of  the  hoasee  bj 
the  sides  of  the  road. 

It  then  remains  tc  be  considered  whether  the  other  three  grants  to  Host, 
Harrison,  and  Spurden,  were  admissible;  and  we  are  of  opinion  that  they  treit 
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not;  even  oonoeding  tb^  tht^  wend  gniita  of  firtB  of  -the^wMte,  lying  iMtween 
a  Iu£|i  load  and  tbp  Unds  of  priy^te  perepna.  All  4hM  those  three  mats  shew 
is,  jmi  in  flome  parts  of  thismii^or,  the  lovd  hes  esereiaed  sets  of  ownership 
orer  pieces  of  Imid  which  are  denonunated  wast(»|  bn^  there  is  ao  proof  whatever 
wbere  those  pieces  wer^  situate :  thej  xoight  ha? e  heenmany  miles  from  the  spot 
in  questioD,  wholly  1mcon^ected  with  it,  paroels  of  large  wastes,  the  soil  of  whioh 
WIU9  the  undoubted  property  of  the  lord  o(  the  i^aiior.  The  only  unity  of 
character  between  these  paroels  and  ^he  spot  in  dispute  is,  that  they  lie  within 
the  aaipe  imanpr  and  between  private  inolo^ures  and  a  public  road,  but  we  think 
there  is  not  a  sufficient  foundatioQ  to  let  in  eyidenoe  of  acts  of  ownership  over  one 
pf  Bach  parcels  as  proof  of  title  to, others.  If  the  lord  has  a  ri^t  to  one  jneoe 
of  waste  knd,  it  affords  no  inferenoe,  eveu  themost  remote,  that  he  Iwaa  right  to 
another,  in  the  sapie  m^nor,  although  both  may  be  similarly  sUnated  with  respeot 
to  the  highway ;  assumiAg  that  aU  were  oqginfdlT  the  property  of  the  same  per- 
son, as  lord  of  the  manor,  which  is  all  that  the  fiiet  of  their  bein|^  in  'the  same 
SttQor  proves,  no  presumption  arises  frqm  his  jetaiuing  one  part  in  hie  hands, 
tbt  he  retained  another ;  nor  if  in  one  part  of  the  manor  the  lord  has  dedioatef 
a  portion  of  the  waste  to  the  use  of  the  public  and  fpnnted  out  the  adjoining 
land  to  private  indxvidualS|  does  it  by  any  means  folkw,  nor  does  it  raise  any 
^1081  P^^^^^^J  ^^  ^^  another  jMurt  he  may  ^not  have  granted  the  whofe 
^  out  to  private  individuals,  and  they  afterwards  have  dedioated  part  as  a 

Sblic  road.  But  the  case  is  very  different  with  respect  to  those  paroek  which 
m  their  local  situation  may  be  deemed  parts  of  one  waste  or  common ;  acts  of 
ownership  in  one  j»ri  of  the  sapie  field,  are  evidence  qf  title  to  the  whole ;  and 
the  like  may  be  said  of  similar  acts  on  part  of  one  isrce  waste  or  common. 

Upon  the  whole,  therefore,  we  ^e  of  opinion  ithe  bill  of  exceptions  must 
prevul,  and  that  there  must  be  A  venire  de  novo. 


GREEN  9.  BEESLEY.    June  9. 

PlaiBtiir  agreed  with  defendant  to  convey  by  horse  and  cart  the  mail  between  K.  and  B. 
at  M.  a  mile  per  aimam,  and  to  pi^  his  proportion  of  the  expense  of  the  cart,  kc, ; 
money  received  for  the  carriage  of  paroels  to  be  divided  between  the  parties,  and  the 
danage  occasioned  by  loss  of  parcels,  ^,,  to  be  borne  in  equal  poftions:  Held,  that 
this  agreement  constitated  a  partnership,  and  not  a  mere  measure  of  wages,  and  con- 
Beqaently,  that  plain^ff  could  not  sue  defendant  for  the  91.  per  mile. 

The  declaration  stated,  that  on  the  29th  of  January,  1827,  it  was  agreed 
between  the  plaintiff  and  the  defendant  as  foUows;  viz.,  the  said  plaintiff  agreed 
to  horse  (that  is  to  say),  to  convey  by  horse  and  cart  the  mail  from  Northampton 
to  BradLley,  and  baci:  again  from  the  latter  place  to  Northampton,  punctually 
and  within  the  time,  as  near  as  might  be,  to  be  paid  for  such  performapce  i^t 
and  after  the  rate  of  9^.  sterling  per  mile  per  annum;  and  the  defendant  agreed 
to  psy  or  cause  to  be  paid  unto  the  plaintiff  the  sum  of  9/.  per  mile  per  annum 
(rateable),  the  same  to  be  paid  at  the  expiration  of  each  quarter  of  a  year,- from 
the  commencement  of  the  said  agreement :  provided  always,  that  the  said  agree- 
ment, in  that  and  everjr  subsequent  artiolej  should  be  punct^idly  and  properly 
«i  Og^  fulfilled.  And  it  was  further  agreed  on  the  part  of  the  phiintiflf,  *to  pay 
'■  for  one  cart,  then  in  use  for  the  above  purpose,  the  sum  of  18^.,  the  same 
to  be  paid  into  the  jiands  of  the  defendant  forthwith.  The  plaintiff  further 
tgteed  to  pay  for,  in  a  ftdr  proportion  with  the  defendant,  all  repairs,  or  replao* 
mg  of  carts,  so  long  as  that  agreement  should  be  in  force.  It  was  also  aneed, 
that  the  moneys  received  for  tne  conveyance  of  all  packages  or  parcels,  should 
he  fidrly  and  equally  divided  between  the  two  parties,  each l>earing  an  equ^  por- 
tion of  the  loss,  if  any,  occasioned  by  loss  or  damage  of  such  or  any  such 
psebges  or  paroek.    And  it  was  further  agreed;  that  one  quarter's  notice  should 
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be  reqnired  and  giyen  by  either  party  desirous  of  discontinning  the  said  tmt- 
menty  Defore  either  should  be  absolved  from  his  or  their  engagement.  The  ^am* 
tiff  then,  after  averring  mutual  promises  and  performance  of  the  stipulations  of 
the  engagement  on  his  part,  and  in  particular,  that  he  had  always,  siDoe  tie 
making  of  the  agreement,  &irly  and  equally  divided  with  the  defendant  all 
moneys  by  him  fthe  plaintiff)  received  for  the  conveyance  of  all  packages  aod 
parcels  3  and  haol  borne  an  equal  portion  of  all  losses  or  damage  occasioned  hj 
loss  or  damage  of  all  such  packages  or  parcels  which,  during  the  time  aforesaid, 
were  lost  or  damaged,  alleged,  as  a  breach  by  the  defendant,  the  nonpayment rf 
the  sum  of  9/.  per  mile  per  annum,  rateable,  at  the  expiration  of  each  qasrter 
of  a  year,  from  the  time  of  the  commencement  of  the  said  agreement;  and  tbt 
the  defendant  had  not,  since  the  making  of  the  said  agreement  and  promise  tad 
undertaking  of  the  defendant  as  aforesaid,  fairly  and  equally  divided  betveea 
himself  the  defendant,  and  the  plaintiff,  the  moneys  received  by  the  defendaat, 
bis  agents  and  servants,  for  the  conveyance  of  packages  and  parcels,  after  dedvet- 
ing  an  equal  portion  of  losses  occasioned  by  the  loss  or  damage  of  any  sadt 
packages  and  parcels. 

Demurrer  and  joinder. 

*«/.  B.  Biarruanj  in  support  of  the  demurrer,  contended  that  the  de-  ^110 
claration  disclosed  an  existing  partnership  between  the  plaintiff  and  *- 
defendant  in  respect  of  the  matters  mentioned  in  the  declaration.  And  aln, 
that  it  was  not  shewn  that  there  had  been  any  final  settlement  of  accounts  betw«ei 
the  plaintiff  and  defendant,  in  respect  of  those  matters,  or  that  any  balance  ns 
due  to  the  plaintiff  upon  the  settlement  of  such  accounts. 

The  Court  then  called  on 

MereicetheTy  Serjt.,  to  support  the  declaration. 

This  agreement  does  not  constitute  a  partnership,  but  was  merely  intended  bj 
the  parties  to  furnish  a  mode  of  ascertaining  the  quantum  of  payment  for  tk 
plaintiff's  services ;  in  the  same  way  as  sailors  are  paid  on  whaling  voyages  by 
an  agreement  for  a  share  of  the  proceeds  of  the  voyage.  In  Dry  r.  Boswell,  1 
Camp.  330,  upon  a  question  whether  the  defendant  was  partner  in  a  lighter  vitk 
one  Bussell,  it  appeared  to  have  been  agreed  that  defendant,  in  oonsideratocf 
working  the  lighter,  should  receive  half  her  gross  earnings,  and  that  BnaaeD,!! 
owner,  should  receive  the  other  half.  And  Lord  £llenb<m)ugh  observed,  tbt 
this  was  only  a  mode  of  paying  the  defendant  wages  for  his  lM>our,  and  was  dif- 
ferent from  a  participation  of  profits  and  loss :  so  that,  under  these  drcumstanoei 
no  partnership  could  be  considered  as  existing  between  him  and  the  owner  d 
the  lighter.  So  in  Wish  t;.  Small,  ibid,  note,  in  an  action  for  the  price  of  tvo 
bullocks  sold  by  the  plaintiff  to  the  defendant,  it  appeared  in  evidence  that  tke 
plaintiff  had  purchased  those  bullocks,  and  afterwards  put  them  to  depastaie 
upon  the  lands  of  one  Woof,  it  being  agreed  that  the  profit  to  be  made 
upon  the  result  (after  they  had  been  fatted  upon  Woof's  land)  above  20t  it 
which  the  plaintiff  then  valued  them,  should  be  equally  divided  between  his 
and  Woof.  Upon  that,  Dampier  for  the  ^defendant,  objected  that  Wish  r^m 
and  Woof  were  partners,  and  ought  jointly  to  have  brought  that  action.  ^ 
To  that  it  was  answered  that  they  were  merely  partners  in  the  profits,  and  tbt 
there  was  a  mode  of  paying  Woof  for  the  pasture.  Thompson,  B.,  was  of  tke 
latter  opinion,  and  the  plaintiff  had  a  verdict.  In  Easter  term  following,  Dun- 
pier  moved  the  Court  of  K.  B.  that  the  verdict  thould  be  set  aside,  and  a  nonsait 
entered  on  the  foregoing  ground;  but  a  rule  was  refused. 

So  in  Mair  v,  Glennie,  4  M.  &  S.  243,  it  was  contended  that  the  captun  «» 
virtually  a  partner,  because  payment  of  the  captain's  wages  was  to  depend,  tf 
to  its  amount,  upon  a  reference  as  to  the  value  of  the  cargo.  But  Lord  Elkft* 
borough  said,  ''  according  to  that  mode  of  argument  every  seaman  in  a  Greea- 
land  voyage  would  become  a  partner  in  the  fishing  concern.  There  is  no  pi«> 
tence,  therefore,  for  saying  that  the  captain  was  a  partner,  because  his  wagci 


Ill]  2  Bingham's  N.  C.  461 

were  to  be  regalated  and  paid  by  reference  to  a  oalcnlation  on  the  profits  of  the 
adveatare/' 

And  in  Hes^eth  v.  Planohard,  4  East,  143,  where  A.  having  neither  money 
nor  credit,  offered  to  B.  that  if  he  would  order  with  him  certain  goods  to  be 
shipped  npon  an  adventure,  if  any  profit  should  arise  from  them,  B.  should  have 
half  for  his  trouble ;  it  was  held,  that  such  contract  did  not  constitate  a  part- 
nership as  between  themselves,  but  only  an  agreement  for  a  compensation  for 
tronble  and  credit }  though  B.  was  liable  as  a  partner  to  third  persons,  credi- 
tors. [TiNDAL,  C.  J.  In  the  two  hist  cases  there  was  no  liability  in  common  to 
loss.]  At  all  events  the  plaintiff  may  have  judgment  on  the  first  breach,  which 
is  00  more  than  a  claim  for  nonpayment  of  wages. 

TiNDAL,  C.  J.    In  this  declaration  there  are  two  breaches ;  the  first  on  the 
*1121  ^^^^^^'^^'b  non-payment  of  9^.  *per  mile  per  annum  to  the  plaintiff,  for 
^  horsing  the  mail  cart  from  Brackley  to  Northampton ;  the  second  for 
not  dividing  Mtween  the  plaintiff  and  defendant  moneys  received  by  the  defend- 
ant for  the  conveyance  of  parcels. 

As  to  the  first,  if  it  had  not  been  connected,  by  the  terms  of  the  agreement, 
with  the  subsequent  stipulation  for  dividing  the  profits  arising  from  the  carriage 
of  parcels,  it  would  have  been  a  demand  on  which  the  plaintiff  would  have  been 
el^ly  entitled  to  recover;  but  it  is  impossible  not  to  see  that  this  9^.  per 
mile  was  not  to  be  paid  at  all  events,  but  only  upon  taking  the  balance  of  the 
whole  account  between  the  parties ;  for  it  is  to  be  paid  '<  provided  always  that 
the  said  agreement  in  that  and  every  subsequent  article  should  be  punctually 
and  properly  f  ulfilled.^'  The  payment  therefore  accrues  not  on  an  absolute,  but 
on  a  conditional  agreement,  namely  the  punctual  performance  of  the  stipula^ 
tions  subsequently  set  out :  and  according  to  those  stipulations  the  plaintiff  and 
defendant  are  partners  in  profit  and  loss;  for  it  is  agreed  that  '<  the  moneys 
received  fM*  the  conveyance  of  all  packages  or  parcels  should  be  fairly  and 
equally  divided  between  the  two  parties,  each  bearing  an  equal  portion  of  the 
kfis,  if  any,  oocaaioned  by  loss  or  damage  of  such  or  any  such  packages  or  par- 
eels.''  And  I  have  always  understood  the  definition  of  partnership  to  be  a 
mntnal  participation  in  profit  and  loss.  The  payment  of  the  9/.  per  mile  there- 
fore, depending  on  the  observance  of  all  the  stipulations  between  the  parties, 
draws  down  to  itself  the  rest  of  the  agreement,  which  constitutes  a  partnership 
concern,  and  renders  it  impossible  to  separate  the  first  breach  from  the  entire 
agreement. 

Park,  J.  I  am  of  the  same  opinion.  Upon  this  agreement  it  is  clear 
dtere  was  to  be  a  participation  of  profit  and  loss ;  and  though  the  agreement  to 
*1131  ^^  ^^'  P^  °^^^^  might  *have  afforded  a  good  ground  of  action  had  it 
^  stood  alone,  yet  when  it  b  made  to  depend  on  the  punctual  performance 
of  the  other  stipulations,  it  draws  down  to  it  the  rest  of  the  agreement;  and 
then,  according  to  Foster  v.  AUanson,  2  T.  R.  479,  no  action  will  lie  for  one 
of  the  parties  unless  there  has  been  a  balance  struck,  and  an  express  promise  to 
pay.  That  decision  was  considered  at  the  time  a  great  novelty  in  principle  : 
bat  there  has  been  no  balance  struck  here,  and  the  case  resembles  Fromont  v. 
Conpland,  2  Bingh.  170,  where  the  plaintiff  and  defendant  had  been  engaged  in 
running  a  coach  from  Bath  to  London,  the  plaintiff  finding  horses  for  one  part 
of  the  road,  defendant  for  another ;  and  the  profits  of  each  party  were  calcu- 
lated according  to  the  number  of  miles  covered  by  his  own  horses :  the  plaintiff 
received  the  fares,  and  rendered  an  account  thereof  to  the  defendant  every  week ; 
it  was  held,  that  the  plaintiff  and  defendant  were  partners  in  that  concern,  and 
that  in  an  action  by  the  plaintiff  against  the  defendant,  upon  a  separate  trans- 
action, the  defendant  could  not  set  off  a  balance  which  had  been  declared  in  his 
favour  npon  those  weekly  accounts. 

Gaseleb,  J.     This  is  an  agreement  for  a  partnership,  in  which  the  plaintiff 
is  to  take  credit  for  9/.  per  mite,  as  work  and  labour  for  the  concern. 

BosANQusT,  J.    The  substance  of  this  agreement  is,  to  carry  the  mail  in 
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partnership,  and  to  share  in  the  profit  and  loss  of  the  ooneeftt.  It  k  ti^e,  fherft 
IS  a  stipulation  that  the  plaintiff  shall  receive  9^.  for  eyery  mile ;  but  tlhai  k 
subject  to  the  provisions  of  the  reit  of  the  agreement,  aecording  to  wtdob,  nei- 
ther party  can  claim  any  thing  till  there  has  been  an  acoon^t  of  profit  and  losa 

Jadgmeiit  fer  defe»diLiit.(<i) 


UIIIU     ■illll 


♦DRUMMOND  V.  PI€W)U.    JkneQ.  [nW 

1.  In  an  action  for  malicionslj  proceeding  to  ottHawry,  the  g^ieaenl  isSiM;  not  gi^Bfyv  cMr 
pnt0  in  issue  the  existenoe  oi  leasoni^le  and  probable  oaose,  and  iot  (he  n^Mil  of 
the  outlawry. 

2.  The  debtor's  going  abroad  after  an  arrest  for  debt  is  reasonable  cause  for  tbe  crefr 
tor^ff  proceeding  to  ontlawiy,  totwithstanding  the  creditor  may  knoif  that  the  debtor 
has  an  agent  in  Bngkuid. 

C ASB  for  sning  the  plaintiff,  and  pikMeedittg  ia  re^ct'  of  in  tDafbmided  ebn 
of  debt,  maiicioosly  and  without  Reasonable  or  probable  cause,  to  an  ovIiawTy, 
which  was  afterwtirds  reversed. 

PI)84,  not  guilty. 

At  the  ti^l  before  Tindal,  0.  J.,  it  appeaii^  tbat  Khe'  ^la&nt^  bem^  indeMri 
to  the  defendant  in  the  sum  of  8000^.  uj^n  it  tiortgase,  a  negotilttioit  WM 
entered  into  for  the  discharge  of  the  debt,  by  the  Sale  to  the  defenda&t  of  soae 
rents  belonging  to  the  ^aintiff.  {"his  neg^laation,  however,  having  been  brokse 
off,  the  defendant  sued  the  plaint  for  the  debt^  nii^ng  an  affidavit  of  the 
amount^  and  upon  the  plaintitf's  leaving  the  oountir  proceeded  to  ondawrj, 
notwithstanding  the  defendant  knew  of  the  j^ntiff's'  departure^  and  knew  that 
he  had  an  agent  in  London.  The  plaintiff  afteiirarda  retuitied,  and  obtained  s 
rule  for  reversing  the  outlawry ;  but  no  jndgibeftt  of  reversal  was  ever  entaed 
of  record,  and  the  rule  of  court  was  the  only  evidence  produced  as  to  the  TerexmL 

On  the  part  of  the  defendant  it  was  objected  that  no  action  lay  for  the  phzn- 
tiff,  unless  he  could  site  in  evidenoe  a  formal  jodettent  of  reversal :  the  men 
production  of  the  rule  for  reversal  did  not  establi^  the  dieg&tion  hi  the  decb- 
ration  that  the  outlawry  had  been  reversed :  the  chief  justice,  however,  ws 
inoHned  to  think  that  under  the  new  mice  the  plea  of  not  gnilty  had  only  pot 
in  issue  tbe  existence  of  malice  in  the  defendant,  and  the  want  of  probahfe 
oaiise,  and  that  the  outlawry  and  reversal  diust  be  taken  to  be  admitted. 

*It  was  then  objected  that  the  debt  due  ffom  the  plaintiff  to  the  de-  [^15 
fendanty  and  the  |>laintfff's  absenoe  f^omf  the  eoitttry,  aibrded  probsMe  caass 
for  proceeding  to  outlawry,  notwithstailding  the  defendant  kne#  that  the  plain- 
tiff had  an  agent  in  London ;  and  the  Ohie/  Jt»tiee  being  of  that  opinion,  the 
plaintiff  was  nonsuited. 

F.  Lee,  obtsaned  a  rule  nisi  to  set  al^e  this  nonsuit,  on  the  gkonnd  that  the 
defendant  ought  not,  under  the  circnmstanoes,  to  have  (froeeedra  to  onthtwry; 
he  cited  Graham  v.  Henry,  1  B.  ft  Ald^  l91,  and  Bi^n  v,  Wagstaff,  8  D.  &  IL 
208. 

Toddy,  and  Tatfaurd,  Serjts.,  Who  rfieWed  cause,  contended  that  the  plea  cf 
not  guilty  put  in  issue  the  outlawry  and  reversal,  as  well  as  the  existence  of 
malice  and  want  of  probable  Cftnse ;  and  cited  several  authoritfes  to  prove  that 
the  rule  of  oourt  was  not  sufficient  evidence  of  reversal ;  upon  this  point,  how- 
ever, the  Oourt  Came  to  no  decisfoh.  It  w«u^  then  contended,  as  befbre,  thai 
Uie  existence  of  the  debt  and  the  absence  of  the  phuntiff  irfToirled  a  probable 
cause  for  the  defendant's  proceeding  to  outlawry,  notwithstanding  the  pkiiBtiff 
had  an  agent  in  London.     Graham  v.  Henry  and  Biyan  v.  Wagstaff  only  shew 

(a)  See  Geddes  r.  WalkKse,  2  Bligb,  270;  Golliev  oft  Farteenhip,  \%  IT. 
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that  npon  ite  pni^s Mfeam  tliv Goorfe will  iwfWMaa ostlawty  oooMkmed  by 
hiB  absenoi-  afagroad)  but  aot  tlnil  aa  aetkm  lite  for  the  prooeedhig  to  ovdiwfy. 

K  Xei^  in  sopfkift  (rf  the  role.  Tbe  ^ahutiff  beit»g  abnad  and  hafing  aa 
igent  in  London,  the  defandant  ooghii  not  to  have  ptfnieeded  la  onlawry.  On*- 
hwTj  ii  a  pmiskiBent  for  oontenpt  in  nfaong  to  sabmit  to  tke  lawful  aotho- 
ntjrof  the  Conrty  andoxiginalbf  cooldMljrbenaofftod  tolorfblDny:  Go.  liti 
«]^^^  12&    Bnt  Amn  ""ean  be  ne  eontempt  wbem  no  applioation  has  been 


made  to  the  partjr)  and  ne  10  Mbd.  857,  it ia* said  atgueodo  to  be  i 
tmy  to  law  that  penona  ont  ef  the  land  abenld  be  ontkwed.  S»  in  Hesse  v. 
Woody  4  Tannt  691,  it  was  held  that,  error  in  ftoty  assigned  to  nwerse  an  ont»- 
Isvry,  that  the  dsftindMrt  was  beyoad  seas^  waa  sot  answered  bj  shewing  Ifliat 


he  went  beyond  seaa  to  aroid  the-  phDntifTa  pioeesa.  And  hewy  the  deibndant^B 
ehiB  for  the;  debt  aUeged  to  be  doe  to  Wm  fioa  the  plaintiff  was  sospended  bjr 
the  n^ljetialaon  iili  the  sale  of  l^e  rentsi 

Thn>A£y  a  J.  This  is  an  astion  ftr  suag  th4  pbintiff  far  debt^  and  ma- 
littoosiy  peeaaediiig  to  owtlawry  againat  hint  without  reasonable  of  probabte 
oftQse ;  tibat  i%  wiuont  the  ezistenoe  ef  any  diebt  whioh  wonld  Ratify  snoh  a 
Mane  of  ptoeeeding.  it  appeared,  howsTsr,  at  Ike  trial,  that  the  defendant 
hadmadeaiidaiTit  ofa  dsbtef  8000^;  dn#  to  h«  lirom  the  plaintiff  on  a  meti- 
pge.  The  aammi  made  to  this  by  the  phdndff  was,  lAiat  he  had  entered  into  a 
legotiatian  with  ike  defimdant  for  the  sate  of  eertam  rente  fiir  a  pries  e^nal  to 
the  aowoBt  ef  the  debty  but  from  seaBe  misonderstandtng  that  negotiation  waa 
broken  off ;  the  parehose  wag  net  oompleted  ;  mdahe  deeda  ef  dowveyanee  were 
never  exeevted.  The  ease  stood,  therefore,  as  at  irst ;  a  debt  waa  cleariy  due 
from  the  plaintiff  to  the  defendant;  and  the  phdntiff  hamg  foiled  to  establiah 
any  want  of  probable  oanse  fbr  the  ondawvy,  J  thenght  thero  waa  no  ground  fer 
tbe  present  action.  I  am  still  of  the  same  epinioil ;  it  is  thevefbee.nnneoeasBry 
to  go  into  the  question  as  to  the  sufficiency  of  Uie  proof  ofibred  to  establish  the 
RTeraal  of  the  ootlawry. 
«2lj^      *Pabx,J.    The  want  of  probtUeoKoae  on  whhdi  the  plaintiff  reMed,' 

^  was  the  absenee  of  any  debt  doe  foom  him  to  the  defondant.  Bnt,  havi- 
ing  &iled  on  tiiat  head,  hia  action  foila  altogether.  It  h  naneoessaf y ,  therefore, 
to  decide  the  other  penit,  thon^  I  am  itieuaed  to  think  that,  npon  the  plea  of 
■ot  gniltjr,  it  was  not  incinabent  on  the  plaintiff  to  go  mto  proof  respecting  the 
lererasl  of  the  outlawry. 

Gaselbs,  J.  I  am  of  Ihe  sameepinion.  It  is  hnpossible  to  say  the  defond- 
ant had  no  probable  eauae  for  proceeding  to  ontlawry  when  there  waa  a  large 
debt  doe  to  him,  and  the  debtor  was  abroad.  This  renders  it  nnaesessary  to 
decide  the  other  potnti 

BosAifQTTKr,  J .  The  pdnt  ii  isaue  was,  whether  the  defendant  bad  pie- 
ceeded  to  ootlawry  malioiensly,  and  without  reasonable  or  pfobable  cause ;  and 
the  muit  of  reasonable  or  probable  eaaee  waa  alleged  to  be  the  suing  the  plaia^ 
tiff  for  a  debt  he  did  not  owe. 

What  it  wu  proved,  however,  that  the  debt  was  atUI  duey  that  allegation 
niled,  and  with  it  the  phinttrs  right  to  sue  the  defondant. 

As  to  the  mversal  of  the  ontiawiy,  it  seema  to  tne  that,  under  the  new  mles^ 
tbe  plea  of  not  guilty  did  not  raise  any  issue  on  the  point  The  issue  waa  con- 
^  to  the  questioB  whether  the  defondant  had  prooeeded  malieionsly,  and 
without  reasonable  or  probaUe  cause*  Rule  discharged. 


*118]  *MARSON  V.  SHORT  and  Another.    June  10. 

An  agreement  A)r  the  aale  of  an  nndlTided  mo!^  of  a  horse,  te  an  agreement  for  the 
Bale  of  goods,  wilhln  the  exception  fn  the  Stamp  Act. 
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Upon  error  from  a  ooantj  coart,  it  appeared  ihai  the  plaintiff  had  dMiaied 
that  William  Short  and  WiUiam  Brooke,  the  defendants,  were  indebted  to  the 
plaintiff  in  the  Bum  of  ML  for  horsemeat,  stabling,  care,  and  attendance  by  the 
plaintiff,  before  that  time  found,  provided,  and  bestowed  in  and  about  the  traia- 
ing,  feeding,  and  keeping  of  divers  horses,  mares,  and  geldincs,  of  and  for  tk 
defendants,  at  their  reoneet :  and  in  60/.  for  the  price  and  value  of  goods  tha 
and  there  sold  and  delivered  by  the  plaintiff  to  the  defendants,  at  their  n- 
quest ;  and  that  being  so  indebted,  thev  promised  to  pay : 

That  the  defendants  pleaded  that  they  had  not  promised  mode  et  fonni; 
upon  which  the  issue  was  joined : 

It  was  then  alleged  that  upon  the  trial  of  that  issue,  the  counsel  for  the 
plaintiff,  in  order  to  support  the  said  issue  on  his  part,  and  to  shew  t  joist 
liability  of  the  said  Brooke  with  the  said  Short,  produced  a  certain  pqw 
writing  in  the  words  or  to  the  effect  following :— ^<  Memorandum  of  agreeaieBt 
•betwixt  William  Short  and  William  Brooke, — which  is,  the  horse  to  be  34/.; 
William  Brooke  to  have  half  at  17/.,  and  to  pay  half  of  the  horse's  expeoas 
being  with  Job  Marson,  from  his  arriving  at  Malton,  February  1, 1831.  At 
the  same  time  agreed  for  the  horse  to  go  to  Newcastle,  to  be  entered  for  the 
Handicap  and  silver  cup.    William  Brooke,  William  Short.    March  24, 1831 :" 

That  the  counsel  for  the  defendants  objected  that  the  writing  could  not  be 
received  in  evidence,  the  same  not  being  stamped  according  to  the  provisicRu  d 
the  65  G-.  3,  c.  184 :  that  the  plaintiff's  counsel  contended  that  the  writing  vis 
onlv  produced  to  shew  partnership  ^between  the  said  William  Brooke  ^^^ 
and  William  Short ;  and  that  therefore  it  was  receivable  in  evidence  ^ 
without  a  stamp ;  that  the  county  derk  then  delivered  his  opinion  thit  the 
writing  was  not  admissible  in  evidence  for  want  of  a  stamp ;  and  that  the  jvy 
gave  their  xi^rdict  for  the  defendants. 

Error  and  joinder. 

0re$9weUf  for  the  plaintiff  in  error.  The  writing  ought  to  have  been  reeeini 
*  in  evidence.  It  is  an  agreement  for  the  sale  of  goods,  and,  as  such  does  bo( 
require  a  stamp,  bein^  within  the  exception  of  the  stamp  act.  Yenning  r- 
Leckie,  18  East,  7,  is  m  point.  There,  the  defendant  agreed  in  writing  to  tab 
one  half  share  of  certain  goods  bought  by  the  plaintiff  on  their  jdnt  aeeoont; 
half  in  the  profit  or  loss ;  and  to  fumbh  the  plaintiff  with  half  the  amount  in 
time  for  the  payment  thereof :  it  was  held  that  that  was  an  agreement  reUtiDf 
to  the  sale  of  goods  within  the  exception  in  the  stamp  act.  And  the  int^odv^ 
tion  of  collateral  matters  into  an  agreement  for  the  sale  of  soods  will  not  rends 
a  stamp  necessary :  Heron  v.  Oranger,  6  Esp.  269,  Forsyth  «.  Jervis,  1  Stut 
N.  P.  C.  487,  Mering  v.  Duke,  2  Mann.  &  By.  121.  But  if  this  be  not  a 
agreement  for  the  sale  of  goods,  it  is  exempted  from  a  stamp^  the  subject  nutter 
of  the  affreement  being  on  the  face  of  it  of  less  value  than  20/.  In  sncii  a  case, 
if  the  value  be  above  that  sum,  it  lies  with  the  party  objecting  to  show  it:  Bw 
V.  Avis,  Chitty's  Statutes,  964,  Chadwick  v.  Sills,  1  Bob.  &  Moo.  15. 

Stephen,  Serjt.,  contri.  Where  an  agreement  is  exempted  from  a  stamp  ob 
the  ground  that  it  is  an  agreement  for  the  sale  of  goods,  it  may  perhaps  be  givca 
in  evidence  without  a  stamp  to  prove  a  collateral  statement  ^trodoced  ^i^o 
into  it;  as  in  Forsyth  v.  Jervis,  or  Bex  r.  Pooley,  3  B.  &  P.  816 ;  but  «•  ^ 
not  when  it  is  offered  to  establish  the  principal  issue  in  the  cause:  Doe  d.  St 
John  v.  Here,  2  Esp.  724,  Wheldon  v.  Matthews,  2  Ghitt  899.  Here,  the 
writing  was  produced  to  prove  a  partnership,  the  existence  of  which  partnersUp 
was  the  very  point  to  be  tried ;  and  as  an  agreement  for  a  partnership  it  was  d^ 
admissible,  for  the  subject  matter  of  it,  the  horse,  appears  on  the  &ce  of  tbe  ii- 
strument  to  have  been  worth  84^. 

And  this  was  not  an  i^eement  for  the  sale  of  goods,  but  for  a  partnership  u 
an  indivisible  chattel,  it  would  not  be  easy  to  uPect  a  specific  perfonnanoe  of 
a  sale  of  the  undivided  moiety  of  a  horse ;  and  Littleton  says,  ''if  there  be  tvo 
tenants  in  common  of  certain  lands  in  fee,  and  they  give  this  land  to  a  man  u 
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tail,  or  let  it  to  one  for  term  of  life,  rendeniig  to  them  yesrly  a  oertain  rent,  e&d  a 
pound  of  pepper,  and  a  hawk  or  a  hone,  and  they  be  seised  of  this  servioe,  and 
afterwards  the  whole  rent  is  behindi  and  they  distrain  for  this,  and  the  tenant^ 
maketh  rescoose,  in  this  case,  as  to  the  rent  and  pound  of  pepper  they  shall  have 
two  assiies,  and  as  to  the  hawk  or  the  horse  bat  one  assise,''  Lit.  s.  814.  Upon 
which  Lord  Coke  obeerres,  "  as  twenty  shillings  or  a  pound  of  pepper  may  be 
severed,  the  one  tenant  in  common  may  have  an  assise  for  the  mdety  of  twenty 
shillings  and  the  moiety  of  a  pound  of  pepper ;  de  medietate  uuius  libr.  pipe- 
ris ;" — **  But  for  the  hawk  or  horse,  albeit  they  be  tenants  in  oommon,  they 
shall  join  in  an  assise,  for  otherwise  they  should  be  without  remedy ;  for  one  of 
them  cannot  make  his  plaint  in  assise  of  the  moiety  of  a  hawk,  or  of  a  horse, 
for  the  law  will  never  suffer  any  man  to  demand  anything  against  the  order  of 
nature  or  reason,  as  before  it  appeareth  by  Littleton,  section  129.  Lex  enim 
^1211  ^P^^'^^  naturae  ordinem.  *Also  the  law  will  never  enforce  a  man  to 
-■  demand  that  which  he  cannot  recover;  and  a  man  cannot  recover  the 
moiety  of  a  hawk,  horse,  or  any  other  entire  thing.  Lex  neminem  cogit  ad  vana 
sen  inutilia.  But  in  that  case  they  shall  join  in  assise;  and  ^e  reason  is  ne 
curia  Domini  Begis  deficeret  in  jusdti^  exhibendi,  or,  lex  non  debet  deficere 
conquerentibus  in  justitii  exhibend&.  And  if  they  should  not  join,  they  shall 
have  damnum  et  injuriam,  and  yet  should  have  no  remedy  by  law,  which  would 
be  inconvenient ;  but  the  law  wills,  that  in  every  case  where  a  man  is  wronged 
and  endamaged  that  he  shall  have  remedy.''  Yenning  t;.  Leckie  does  not  esta- 
blish that  there  can  be  a  sale  of  the  undivided  moiety  of  an  indivisible  chattel ; 
and  the  agreement  there  referred  to  a  previous  purchase  on  the  joint  account  of 
the  parties.  But  in  Leigh  v.  Banner,  1  Esp.  408,  it  was  held  that  an  agree- 
ment between  merchants  that  one  should  take  a  share  in  the  outfit  of  a  ship  and 
the  adventure,  is  not  an  agreemest  for  the  sale  of  goods :  substituting  horse  for 
ship,  that  case  cannot  be  distinguished  from  the  present  Waddington  v,  Bris- 
tow,  2  B.  &  P.  455,  and  Buxton  v.  Bedall,  8  East,  808,  show  that  the  excep- 
tion in  the  stamp  act  is  construed  strictly.  It  does  not  extend  to  growing  crops, 
fixtures,  or  machinery  in  the  coarse  of  fabrication. 

But  the  reception  of  the  instrument  on  the  ground  of  its  being  an  agreement 
for  the  sale  of  goods  not  having  been  required  in  the  court  below,  the  plaintiff 
in  error  cannot  now  raise  that  objection  to  the  county  clerk's  decision. 

TiNDAL,  G.  J.  He  may  support  the  objection  made  in  the  court  below  by  a 
better  argument  in  the  court  of  error,  and  I  think  the  case  of  Yenning  v.  Leckie 
*1221  ^  Aviffioient  to  govern  our  decision  upon  the  present  occasion.  *The  ques- 
-*  tion  is,  whether  this  is  a  contract  for  the  sale  of  goods  within  the  mean- 
ing of  that  clause  in  the  schedule  of  55  Ot,  3,  c.  184,  which  exempts  from  stamp 
duties  any  '*  memorandum,  letter,  or  agreement  made  for  or  relating  to  the  sale 
of  any  goods,  wares,  or  merchandises.^  One  of  the  parties  had  already  pur- 
chased a  horse,  the  value  put  on  which  by  the  agreement  is  84/.  He  having 
the  horse,  the  terms  of  his  agreement  are : — William  Brooke  to  have  half  at  IIL, 
and  to  pay  half  the  horse's  expenses."  That  is,  that  upon  payment  of  17/. 
Brooke  was  to  be  let  in  as  joint  owner  in  a  moiety  of  the  horse.  It  is  said  that 
in  Yenning  v.  Leckie,  it  appeared  on  the  face  of  the  agreement  that  the  goods 
had  been  previously  purchased  on  the  joint  account  of  the  parties ;  but  that 
appears  to  me  to  shew  that  the  present  case  is  the  more  clearly  entitled  to  be 
considered  as  falling  within  the  exemption  in  the  statute;  for  it  might  have 
been  urged  there,  tl^t  the  purchase  having  previously  been  made  for  m)th  par- 
ties, the  agreement  related  only  to  the  division  of  the  property ;  but  here, 
Brooke  had  no  property  in  the  horse  except  by  the  sale  of  the  moiety  which  this 
agreement  discloses.  This  agreement,  therefore,  relates  more  closely  to  the  sale 
of  merchandises  than  the  agreement  in  Yenning  v,  Ledde. 

It  is  then  objected  that  a  transfer  of  an  interest  in  an  undivided  moiety  of  a 
horse  cannot  be  called  a  sale  of  goods,  wares,  or  merchandises,  within  the  mean- 
ing of  the  act.    But  those  words  must  be  construed  according  to  the  subject 
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Biftttfer^  mi  1^  iwfty  tttty  as  irell  aelt  Hke  moie^df  a  kdfw  Mof  uiyMher  cimiel 
thttt  hd  does  iiol  divide ;  siwk atf  a  portion  of  oil  in  ft  oiak^  dr  tlta^ liln.  ItluBky 
tkenefcM^  our  jndgmeftt  ongbl  to  bofer  fhe  plantiff  in  enror. 

Paek,  J.  I  enteitauv  no  donM  tflwii,  in  i^  gononl  mrim,  n  «fe  of  a  sbRD 
A  bofse  Ms  within  tho  ezooption  *of  the  BMaiB  ^pplieable  taaales  of  ^^ 
coodfiV  Wftnw,  or  motohMidu^  ^  and  tike  eirennifllanoe  Cbat  an  agtnement  ^ 
m  tke  nJe  of  ^oodiS  eontafiins  slipvktibns  on  ooUataral  aatfers,  ^bes  not  reader 
kBabtolo  l^ittttnp^  dntjr  <  Yenning  v.  Leeitfe,  Foi^rtb  v.  Jervi»  Aitoyie 
teM  of  Wdddlngtott  v.  BH06OW,  growing  crm  andfintiinBi  tboogh  beloDg;iDgto 
tho  tenant^  Mare  netor  t>oen  oonsidored  goods  and  ohaMels^  witmn  tiie  numu 
of  ilM  exeeptdoii  in  iho  tftam^aoti  The  prfoe  of  fixtsn*,  trbinh  me  of  amized 
naeinwi  caanot  bo  mdotered  in  «9  sotiott  m  goads  sold  and  delifnfed ;  and  ^ 
same  rattiark  a{>pto  lo tks dMumd  foif  lilio  prtoo'of  nniniabed  nachinerjii 
Bcttton  if.  B^dail. 

OAonxiB^  J<  I  amf  of  opMot  that  fliisi#ffii  agi^oeniMft  for  tbo  sale  of  goods, 
irares^  of  aaerehancDBoi,  wiihiii  tbo  nieaning  of  tho  eitoepti(fln  in  t^  atemp  i^ 
and  iho  priticipts  of  lAi^  deeision  in  Yenning  tr.  Ledne.  Aip  to  the  amneai 
tbat^  ikere  oaai  bo  no  sale  of  ft  parl^  iiHorest  in  an  inditfsibla  ehatiri,  wcim 
tbereosttbonodelivery  of  tkre  thing  sold;  sopposo  ildffhad  been  a  side  of  11 
tiddiiidod  intoresft  ini  fiifeeen  or  twontjF^Avo  boises^  inBtead  of  one,  eoold  it  k 
eontended  <Aal  sneh  a  siiio  wottld  not  be  a  transfer  of  the  tendor^s  iatofeita 
cdnttel  propertyf  And  tbe^iaue  priixoi{de  nrast  bo  Sfrplied  le  the  transfer  aft 
iingle  horae. 

YAtrc^STAHi  t,f  oonoorred.  Jndginene  tat  *  Teidw  ds  Nora 


Bailiff's  emplojed  to  dlstrun  for  rent  airear  need  not  he  sworn  IbanUb  under  13  Ei  I, 

csr. 

Iir  rejdeviff ,  Hhe  defendant  mitde  oognisanoe  ss  tho  bailiif  <fi  Wm.  Tnrjgud 
and  Charles  Blaek,  assignees  of  the  estate  and  effBOCs  of  Wm.  ^enoer  EnaSf  • 
bankmpt,  &c.,  for  rent  accming  to  Evans  und  his  asaignees,  nnder  a  deoin 
from  Evans  before  his  bankmptof . 

The  pkintiiF  pleaded  in  bar,  thai  the  dMbndant^  by  feasoft  of  any  Aiog  bj 
him  in  his  oo^saneO  alleged,  octght  not  as  bailiff  to  acknoir lodge  the  tiking  i 
the  goods  and  cittttels  in  the  ssid  dweliinff-honse  in  Which,  fto. ;  becine  at  ibe 
time,  wh«n^  fto.,  the  defendant  was  not  a  bailiff  sirom  and  known  aoeordiof  to 
the  proviaions  o^  the  Statnte  passed  in  the  tiiirteenth  year  df  tile  reign  of  Ed- 
ward the  First,  formerly  king  of  Bnglsuid,  and  entitled^ «  No  distress  ahaD  be 
taken  bnt  by  bailift  sworn  and  known.'' 

Benmrrer  and  Joinder. 

SompaSj  Sent.,  in  sttpport  of  tho  demnfMf. 

The  statute  18  Ed.  1,  o.  87,  Whioh  reqidretr  htSOSa  to  be  sworn,  does  a^ 
make  a  diatress  by  a  person  not  a  bailiff  sworn  and  known  void  or  nnaTazhUe; 
but  only  snbjects  the  party  making  it,  not  a  baiHff  sworn  and  known,  to  n 
action  and  punishment,  liesided,  the  plea  does  not  aver  that  the  defendaat  is 
a  bailiff  to  whose  offlos  it  belonged  to  take  distresses;  and  this  xa  not  a  eoe 
within  the  parviow  of  the  statute,  or  the  mischief  against  wUdi  H  was  iflteodBi 
to  provide. 

Suphen,  derH.,  eontrd,  relied  on  tho  e<pt«ss  words  of  the  statnte:  ^Foni- 
mnch  also  as  bailiffs,  to  whose  *oftee  it  belongeth  to  take  distiesaea,  n]^ 
intending  to  grieve  their  infbrioiis,  that  they  may  exact  money  of  them,  *-  , 
do  send  stitmgers  to  take  distresses,  to  the  intent  that  they  might  griere  tktf 
inferiors,  by  reason  that  the  parties;  not  knowing  sndi  persons,  will  not  sair 


125] 


a  BtNQBAJ^S  N.  C.  407 


th^  distKftciB  to  M  itiktU',  it  ii^ pcMiei,  tlbit  tic  ditffifeai  AhV be  ta&ett  but  bf 
iMdIiffir  swom  i^d  knofim/'    Bat 

TiKi^AL,  C.  J.,  aacF  t&e  i^Me  Court  irere"  of  opinSotf  Hott  tbeirtatiite  of  Wert^ 
teinsCef  did  lAyl  apply  to  bitiliffs-emploj^iA  making  distrattetf  for  rent  in  arrean 
Takiaif  the  tfa!n^-«evenifb  ebaptoir  in  eonjnndtion  ^mu  tbe  thirty-sixth  and  tftirty^ 
eighth,  it  mM  oleaif  thaH  thtf  bailiffii  mentioned  hi  the  thirty-tfetettth  ehaptet 
were  baifift  employed  by  Che  lordtf  of  eotrta  for  compelling  parties  to  folloir 
the  eonnty,  btindred|  wapental^e^  and  other  Hie  oourtb,  and  not  bidfifli^  distrainr^ 
VBtg  for  rent.  This  apM^red  to  be  the  opinion  of  Loid  Coke,  2  Inert.  44&,  and 
was  cetifirmed  itf  Gro.  EUb.  H.  Jndgmetft  tot  ddfendant. 


*»***<•  i     HMm»Jmma»t£jt^ 


ttlOttr  ^.  GFLOSSOOPB'.    Jun€  10. 

An  agreement  Ctiat  pt&md£f  B^oidd  be  pai^  Sf^iOt  on  the  3lBt  of  tiecetfber,  ldd4^  for  ^tt. 
lent  by  biihi  on  fber  26th  of  April,  1834,  if  fbnr  persona  natiied  ihouM  be  aliye  en  the 
3l8t  of  December,  and  that  i^atnttff  ttbottld  bare  the  nie  of  two  boxes  at  the  T.  tbeatas^ 
in  the  iateittiediate  time,  ^mtnitonaly,  bat  If  dither  ctf  the  fonr  persona  shoald  die^ 
plaintiff  should  psgr »  reasonable  snm  fctr  the  use  ef  the  boles,  Held,  i^t  an  agraemeat 
running  with  the  land,  and  therefore  not  binding,  as  to  the  use  of  the  boxes,  on  an  as- 
signee of  the  theatre. 

9ke  dedamtfoii  aftatecE  that  WQliam  Abbott  and!  Ihitid  Sgi^rton,  before  afld 
at  the  time  of  t&e  makfng  of  the  agreement  thereinafter  mentioned,  were  laW- 
*1261  ^^^^  poi^dessed  of  the  Yfctoria  theatre,  and  the  two  *bo^es  thereof  in  the 
-■  agreement  thereinafter  mentiohedi  for  an  interest  therein  and  term  of 
yearff  to  tfome  and  nnezpired,  continuing  tlienceforth  untfl  after  the  Slst  of 
December  th^t^fnafter  mentioned :  and  that  Abbott  and  E^rton  being  so  poe^ 
sesaed,  on  tie  26th  of  April,  1834,  by  a  Oertain  agreement  then  and  there  madid 
and  entered  into  between  Abbott  and  fSgerton  oithe  one  part,  and  the  plaintiff 
of  the  other  jMtft,  and  now  bronght  into  Conrt, — 

Aft^  reciting  that  it  had  been  a^^d  betweetf  Abbott  and  %erton  and  the 
plaintiff,  that  in  consideration  of  8l8f.  that  Akj  paid  bj  the  nlaintiff  to  Abbott 
and  Ewsrion,  they  would  pay  to  the  plaintiff  the  sum  of  860^.  on  the  Slst  ot 
DeoeniDer,  1884,  }f  all  of  them  and  one  Banister*  Flight  should  be  Hving  on  any 
part  of  that  day;  and  that  the  plaintiff  should  tiO  the  said  31st  of  Diecember, 
1834,  if  all  of  them,  Abbott,  Egerton,  the  plaintiff,  and  B.  Vlight,  shonM  ao 
long  live,  or  so  lon^dnring  the  dame  period  as  all  of  them  should  five,  have 
the  free  use  and  enjoyment  of  two  private  boxes  in  the  Victoria  theatre  aibi^ 
said,  one  in  {be  dr^  Circle,  and  the  other  in  the  circle  immediately  above  3  and 
that  if  all  of  theffi,  Abbott,  £ffeneit,  the  plaintiff,  and  Flight,  should  be  Ittmg 
on  any  part  6f  the  said  Slat  of  ])ecember,  18S4.  the  plaintiff  should  not  nay 
any  thing  for  the  tide  of  the  said  boxes;  b^t  if  either  of  them  shouM  die  before 
that  day,  the  plaintiff  should  make  such  compensation  for  the  use  of  the  said 
boxes  during  the  time  he  should  have  been  entitled  thereto  as  shonld  be  j:ast 
and  reasonable;  and  reciting  that  the  payment  of  the  Stfld  sum  of  860^.,  should 
it  become  payable,  had  been  secured  by  the  joint  and  several  warrant  of  attoi^ 
ney  of  Abbott  and  Egerton,  bearing  even  date  with  the  said  agreement,  atrthor- 
iring  certain  attorneys  of  the  Conrt  of  Common  I'leas  to  enter  up  a  judgment 
*1271  ^^^  ^^^^  ^^  dithfer  of  them  in  that  court  for  the  enm  of  785?.,  in  an 
->  "^tion  of  debt  At  the  imrt  of  One  Jonathan  Marchant,  with  such  defeas- 
ance ae  was  therein  indor^d; — 

Abbott  and  Egerton  respectively  agreed  wf eh  the  plaintiff  that  thenceforth 
until  the  Slst  of  December,  1834,  if  aU  of  them,  Abbott,  £gerton,  the  plaintiff, 
and  Flight,  should  so  lOnglive,  or  so  long  during  such  neriod  iU(  idl  of  thettt 
should  lite,  he  the  nkintiff,  and  such  persona  as  he  should  appodat,  should  hat« 
the  free  use  and  enjoyment  of  two  pritate  boxed  in  the  Victoria  theatre  afot»» 
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said,  one  of  them  in  the  dress  circle  and  the  other  of  them  in  the  ciicte  imiM- 
diately  over  the  dress  circle,  on  every  night  that  the  said  theatie  shonldbeopeB 
for  any  performance  or  entertainment|  except  only  on  benefit  nights;  tnd  tbst 
if  ail  of  them,  Abbott,  Egerton,  the  plaintiff,  and  Flight,  shomd  be  liringoi 
any  part  of  the  Slst  of  December,  1834,  then  the  plaintiff  should  not  pay  uj 
thing  for  such  use  and  enjoyment  of  the  said  boxes :  but  that  if  either  of  thea 
should  die  before  that  day,  then  the  plaintiff,  or  his  executors  or  adouDistntan 
should  pay  to  Abbott  and  Efferton,  or  their  executors  or  administraton,  ndi 
compensation  for  the  use  and  enjoyment  of  the  said  boxes  during  the  time  It 
should  have  been  entitled  thereto  as  should  be  just  and  reasonable;  which  oon- 
pensation,  in  the  last-mentioned  case,  he  the  plaintiff  thereby  agreed  to  mike 
and  pay  accordingly;  as  by  the  agreement  (reference  being  wereimto  kid] 
would,  amongst  other  things,  more  niUy  and  at  large,  appear: 

That  Abbott,  Egerton,  the  plaintiff,  and  Flight,  were  still  living:  That  after- 
wards, and  whilst  the  defendant  had  notice  of  the  said  agreement  and  the  tent! 
and  conditions  thereof,  the  interest  and  term  of  years  of  Abbott  and  Egeitoi 
of  and  in  the  said  theatre,  and  all  their  estate,  property,  claim,  and  demand  of 
and  in  the  said  theatre,  and  the  two  boxes  thereof,  by  assignment  thereof,  cnx 
to  and  vested  in  the  defendant;  *and  the  defendant,  by  virtue  thereof,  n^^ 
then  and  there  entered  into  and  upon  the  said  theatre  and  two  boxes  ^ 
aforesaid,  and  became  and  was  possessed  thereof  for  the  residue  of  the  interest 
and  term  of  Abbott  and  Egerton  therein,  and  of  their  reversionary  interest  of 
and  in  the  said  theatre,  and  of  and  in  the  said  boxes  granted  as  aforesaid;  tbt 
although  the  plaintiff  had  always  from  the  time  of  the  making  of  the  said  tm- 
ment  hitherto  performed  and  fulfilled,  and  been  ready  and  willing  to  perfora 
and  fulfil  all  thmes  in  the  said  amementon  hb  part  and  behalf  to  be  perforoiftl 
and  fulfilled,  of  which  the  defendant  had  notice;  yet  the  defendant,  well  kaot- 
ing  the  premises,  but  intending  to  injure  the  plaintiff  in  the  use  and  enjopeot 
of  his  said  boxes,  afterwards  and  whilst  he  the  defendant  was  so  possessed  of 
the  said  theatre,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times  hetm 
that  day  and  the  day  of  the  commencement  of  this  suit,  refused  to  permit  cr 
allow  the  plaintiff  and  such  persons  as  he  appointed,  the  use  and  enjojme&tof 
either  of  the  said  boxes  on  any  nights  that  the  said  theatre  was  open  for  per- 
formance and  entertainment,  the  same  not  being  a  benefit  niffht:  that  on  direr^, 
to  wit,  ten  of  the  nights  when  the  said  theatre  was  open  ror  performaoce  td 
entertainment,  but  one  of  the  said  nights  being  a  benefit  night,  the  defeD<)iot 
wholly  refused  to  the  plaintiff  the  use  and  enjoyment  of  either  of  the  mkl 
boxes;  and  that  on  the  rest  of  the  said  nights,  to  wit,  twenty  nights,  whentk 
said  theatre  was  also  open  for  performance  and  entertainment,  not  one  of  tb« 
said  nights  bein^  a  benefit  nieht,  the  defendant  wholly  refused  to  the  persooi 
whom  the  plaintiff  appointed  tbe  use  or  enjoyment  of  either  of  the  said  hoxes: 
and  that  the  defendant  on  those  nights  respectively  ejected,  expelled,  thnsi 
out,  and  evicted  the  plaintiff,  and  the  persons  whom  the  plaintiff  on  those  r^^ 
nights  respectively  appointed;  whereby  the  plaintiff  had  been  ^;reatlj  i- 
injured  and  prevented  from  bavins  the  use  and  enjoyment  of  his  said  boxes: 
and  thereby  the  defendant  broke  the  said  covenant  entered  into  between  Abbott* 
Egerton,  and  the  plaintiff,  as  aforesaid,  to  the  dams^e  of  the  plaintiff  of  1000/. 

The  defendant,  after  setting  out  on  oyer  the  deed  between  the  plaintiff  m^ 
Abbott  and  Egerton,  pleaded — ^That  at  the  time  of  making  the  agreement  there 
were,  and  thence  hidierto  had  been  more  than  one  private  box,  to  wit,  five  pri- 
vate boxes  in  the  dress  circle  of  the  Victoria  theatre;  and  there  were  more  tbii 
one  private  box,  to  wit,  five  private  boxes  in  the  circle  immediately  otct  w< 
dress  circle  in  the  said  Victoria  theatre,  in  the  agreement  mentioned. 

Beplication.  That  of  the  said  five  private  boxes  in  the  dress  cirele,  aod  of 
the  said  five  private  boxes  in  the  circle  immediately  over  the  dress  <'"'^^^^ 
said  defendant,  on  the  nights  in  the  declaration  mentioned  respectively,  refo^ 
the  use  or  enjoyment  to  the  plaintiff,  and  the  persons  whom  the  plaintiff  <f* 
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pointedy  of  two  private  boxes  in  the  said  tbeatre,  one  of  them  in  the  said  dress 
circle^  and  the  other  of  them  in  the  circle  immediately  over  the  dress  circle,  or 
of  either  of  them,  and  then  and  there  wholly  withheld  the  nse  and  enjoyment 
of  the  said  boxes,  and  of  each  of  them,  from  the  plaintiff  and  the  said  persons 
whom  he  appointed  respectively,  in  manner  and  form  as  the  plaintiff  had  above 
in  his  declaration  in  that  behalf  aUeffed,  contrary  to  the  said  covenant  of  Abbott 
and  Egerton  in  the  declaration  mentioned. 

Demarrer  and  joinder. 

W,  H,  WaUaay  in  support  of  the  demurrer  contended,  that  the  covenant  by 
Abbott  and  Egerton  was  a  mere  personal  covenant,  which  did  not  run  with  the 
land,  or  bind  ue  assignee. 

*1301  *S6ggin9y  oontri.  The  covenant  declared  on  is  a  license  to  enter  the 
.-*  covenantor's  land;  Taylor  v.  Waters,  T'  Taunt.  374;  and  according  to 
Bac.  Abr.  Leases,  817,  and  the  authorities  cited  in  the  margin,  such  a  license 
may  be  pleaded  as  a  lease.  Had  there  been  no  deed,  the  plaintiff  would  have 
bad  his  remedy  against  the  assignee  of  the  reversion,  in  an  action  on  the  case; 
Taylor  v.  Waters.  The  deed  executed  by  Abbott  and  Egerton  enables  him  to 
sue  in  covenant;  for  formal  words  are  not  necessarv  to  constitute  a  covenant, 
and  the  effect  of  the  deed  declared  on  is,  that  the  plaintiff  shall  enjoy  the  boxes 
at  the  theatre,  with  liberty  to  enter  the  premises.  In  Vyvyan  ».  Arthur,  1  B. 
ft  C.  410,  a  covenant  to  render  suit  to  a  mill  was  held  to  run  with  the  land.  So, 
in  Joordain  v,  Wilson,  4  B.  &  Aid.  266,  a  covenant  bv  a  lessor,  to  supply  two 
houses  with  good  water  at  a  rate  therein  mentioned  for  each  house.  To  the 
same  effect  are  Coles's  case,  1  Salk.  196;  Earl  of  Portmore  v,  Bunn,  1  B.  &  C. 
694;  Backeridge  v.  Ingram,  2  Yes.  652.  If  rent  had  been  reserved  for  the 
boxes,  the  defendants  as  assignees  of  -the  reversion  might  have  sued  the  plain- 
tiff: he  therefore,  reciprocally,  must  have  his  remedy  against  them. 

W,  H.  Watson.  No  authority  has  been  cited  in  support  of  that  proposition. 
Bat  this  deed,  instead  of  amounting  to  a  lease  or  license,  is  no  other  than  a 
oontrivanoe  to  obtain  more  than  five  per  cent,  upon  a  loan  of  money;  or  if  a 
license,  it  failed  to  confer  any  interest  or  estate;  for  it  is  not  a  license  to  enter 
any  specific  box,  but  two  boxes  generally;  and  in  all  the  cases  in  which  a  license 
has  been  held  to  operate  as  a  lease,  an  interest  has  passed,  creating  a  privity  of 
^1311  ^^^'  ^^  ^^^^  interest  was  created  here.  In  order  to  he  binding  on 
-*  the  assignee  of  the  reversion,  a  covenant  *must  affect  the  nature  and 
quality  of  the  thing  demised,  and  there  must  be  a  privity  of  estate  between  the 
assignee  and  the  covenantee.  Spencer's  case,  5  Rep.  16,  Bally  v.  Wells,  8 
Wils.  25,  Webb  v.  Russell,  8  T.  R.  393,  Milnes  v.  Branch,  5  M.  &  S.  511,  and 
the  authorities  there  cited. 

TiNDAL,  G.  J.  Without  entering  into  any  nice  distinctions  on  the  cases 
cited,  it  is  sufficient  to  say  that  this  is  a  mere  personal  covenant;  in  effect,  a 
covenant  to  pay  money  borrowed.  In  consideration  of  813^.  paid  bv  the  plain- 
tiff on  the  26th  of  April,  1834,  to  Abbott  and  Egerton,  they  agreed  to  pay  the 
phiintiff  360/.  on  the  3l8t  of  December,  1834,  if  Abbott,  Egerton,  the  plaintiff, 
and  Flight  should  be  living  on  that  day;  and  that  till  that  day,  if  they  should 
all  live  so  long,  the  plaintiff  should  have  the  use  of  two  private  boxes  in  the 
theatre  without  paying  any  thing  for  them;  but  if  either  of  the  parties  should 
die,  the  plaintiff  should  pay  a  reasonable  compensation  for  the  use  of  the  boxes. 

The  use  of  the  boxes  is  only  thrown  in  as  a  kind  of  bonus.  Why  then  are 
we  to  split  the  covenant,  and  say,  that  part  of  it  applies  to  land,  and  part  to 
personalty,  when  we  see  that  it  is  no  more  than  a  covenant  to  pay  money  on  a 
given  day,  the  lender  having  the  use  of  the  boxes  in  the  meantime? 

if  it  were  necessary  to  go  further,  we  might  observe  that  this  deed  does  not 
pass  an  interest  in  any  specific  part  of  the  theatre,  or  a  license  to  enter  and  con- 
tinue on  any  specific  part :  and  it  would  be  carrying  the  doctrine  of  covenants 
running  with  the  land,  far  indeed,  to  say  that  so  general  an  agreement  is  bind- 
ing on  the  assignee.    It  is  a  covenant  on  which  the  plaintiff  might  sue  Abbott 
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and  BgertQiii  wd  .ooihiog  piore.    Loid  Coke  9m  6  Bep.  19,  h,  <^  Akhoiig^ 
the  Qovenant  be  for  Mm  *aQc[  bis  aasignsi  yet  if  the  tiu^g  to  be  done  b^  piM 

lojQi  not  touch  or  oopoeni  (he  tbiiur  >- 


merely  isoll^tera)  to  the  iandi  apd  dojth  not  touch  or  oopoeni  the  i 
demised  in  any  sQrt,  there  the  amfped  shall  not  be  charged.  Aa  if  tSe  lewe 
povenants  for  bim  and  bis  assigns  tp  build  a  house  upo^ii  the  bud  of  the  ksav; 
yfbifik  is  no  parcel  of  the  demise,  or  to  pay  any  collateral  sum  to  the  lesBor,  or 
to  a  stranger,  it  shall  not  bind  the  assignee,  because  it  is  m^nely  f^ollateni^  ui 
in  no  manner  touches  or  concerns  the  thing  that  was  dejnisedi  or  that  is  u- 
cdgned  PTjer ;  and  therefore  in  such  cape  the  aasignee  of  tbp  (bing  deuMBcd  «»&« 
be  charged  with  it  uo  more  than  any  other  stranger/' 

Park,  J.  I  am  of  the  same  opinion.  This  deed  is  no  more  tbao  jk  doik  for 
usurious  dealing;  a  mere  personal  coptm^t  arranginj;  tbe  iemn  of  a  losn  froo 
tbc  plaintiff  to  Abbott  and  Egecton. 

jG^ASEUBEi  J.)  concurred. 

Yauqhan,  J.  It  is  impossible  to  maintain  tbis  actiou  agaSnat  thedefenjast 
Tinless  on  priyity  of  contract  or  privity  of  estate.  It  cannot  be  mi  that  tlien 
jji  any  privity  of  contract  between  him  and  the  plaintiff;  and  aa  for  printj  d 
Qfftftto;  the  deied  parsed  po  interest  ip  fmy  part  of  the  theatre. 

Judgment  for  tbe  delendi&t 


^TWUn^Q,  Demaudant;  LOWNDES,  Tenant    Jtute  10.    flSS 

The  Oonrt  a&owed  Ibe  tenant  in  a  writ  of  right  to  withdraw  a  demurrer,  and^lead  & 

noTO. 

The  tenant  demurred  to  the  eount  in  ibis  writ  of  i^bt,  on  the  W^foaA  tte 
it  did  not  pufficientlv  diew  how  the  demandant  was  heir;  but  the  Court  bdaf 
of  opinioQ  that  the  (wjeotion  was  not  well  founded, 

E.  V.  RiehardSf  for  the  ten9iit,  prayed  leaire  to  withdraw  the  demiwriii 
plead  de  novo. 

Taddyj  Seijt.,  for  the  demandanti  oppoeed  ihii  en  the  ground  that  it  viatt 
indulgence  never  granted  i^  a  writ  of  right 

TiNDAii,  G.  J.  I  am  not  awaie  of  any  deeided  €B8e<in  which  themlieMM 
has  not  been  made  by  the  demandant;  and  Gfaariwood  v.  MoigaO|  1  K .  B.  61, 
shews  that  the  principle  on  which  the  Oourt  acts  in  these  oaees  is  to  disooiiif 
disUurbanoe  of  ancient  possession ;  but  here  the  tenant  himself  proposes  towA- 
draw  an  obstacle  to  the  demandant's  claim. 

Pabk,  J.    There  is  great  reason  for  distinguishing  between  a^Ueatiotf « 
the  part  of  the  demandant^  and  applications  on  the  psft  of  the  tenant    AlWri 
possession  of  near  sixty  years,  the  tenant  ought  not  to  be  taken  hy  mpriaa 
Leave  granted  to  withdraw  the  demurrer  and  pleed  de  noiv^i  en  f^*^ 
oti 


^BLLIOTSON  V.  FEETHAM  and  Another.    Jmie  10.      t*1» 

To  case  for  a  noisj  naisanoe  near  plaintiff*8  dweUmg^honse,  whSeh  he  was  fomati  ^ 
for  a  term  of  years,  i^ea,  that  defeodaals  had  been  poaieiaBd  of  otrtaan  wo^iIm^  ^ 
which  the  noise  was  made  tea  yean  before  the  plaintiff  was  poeeeased  of  the  !«■  ■ 
his  hoDM,  and  that  the/  had  always  during  that  time  made  the  aotai  ia  foiitMa 
which  was  neoeasaiy  for  canying  on  their  trade.  Held,  HL 

Thi  declaration  stated^  that  the  plaintiff  before  and  at  the  time  of  oomsuttiag 
the  grievance  thereinafter  mentioned,  was,  and  from  thenoe  hitherto  had  beei. 
and  still  was  lawfully  possessed  (for  the  reet  and  rnsidae  of  a  eertun  tem, 
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vhereoff  eleren  jbkb  ftud  upwards  wetp  j9i  Jk>  aome  aii4  iuiexpiradl*o/ji  oerUw 
messoafe  or  dwellis^-hoosoy  with  the  appnrtenanoeay  ALtoiiite  in  tbe  paxish  of 
St.  George,  Hanover  Square,  Ux  the  coustj  of  jHidAesez^  in  which  aaid  mea- 
8iu^  or  dweIlinj[-hoii8e,  with  the  appnrtenanoQ9|  the  plaintiff  and  hie  Umij 
dtmng  all  the  time  aforeaaid  inhabited  aind  dwelt;  and  that  the  plaintiff  had 
for  and  dnzing  all  the  time  aforeaaid  oaedi  exercieedi  and  joarried  on,  and  atilJt 
did  exercise  and  carry  on  the  profession  of  doctor  of  medicine  and  physician  at 
and  in  the  said  messoafje  orawelling*hoQse.  That  the  defendants  before  and 
at  the  time  of  committing  the  said  grieyance,  and  from  thence  hithertO|  weiyi 
possessed  of  certain  woiksnops,  and  of  a  cerUin  manufactory  for  the  working 
of  iron,  and  for  the  maldng  and  mannfactoring  of  ironmongery  goods,  sitaate 
near  to  the  said  messuage  or  dwelling-hoose,  with  the  wpuytenances  of  th^ 
plaintiff;  Jievertheless,  the  defendants  being  so  possessed  of  the  said  workahopa 
and  manufactory,  imd  wdl  knowing  the  premises  aforesaid^  but  contriying,  and 
wrongfully  and  uigostly  intending  to  injure  the  plaintiff,  and  to  interrupt,  dia* 
tnrb,  disquiet,  and  annoy  him  ana  bis  family  in  the  peaceable  and  quiet  nosse^ 
sion,  use,  occupation,  and  enjoyment  of  the  said  messuage  or  dweUiAg-Aouse, 
*1851  ^^  ^^  apportenances^  and  also  to  imuce,  interrupt,  and  disturb  him  in 

■>  the  exercise  of  his  promsion  aforesaia,  whilst  the  plaintiff  *was  so  nos- 
sessed  of  his  said  messuage  or  dwelling-house,  with  the  appurtenanoee^  ana  so 
inhabited  and  dwelt  therein  with  his  family,  and  whilst  he  so  used,  e;i^erci8ed, 
and  carried  on  his  said  profession  therein  as  aforesaid^  to  wit^  on  the  2pth  of 
July,  1831,  and  on  other  days  and  times  between  that  day  ana  the  commence- 
ment of  this  suit,  wroQgfully  and  ui^^tly  made  and  caused  to  be  made  in  Uieir 
said  workshops  and  manufactory  divers  wge  fires,  and  also  divers  loud,  heavy, 
jarring,  varying,  a^tating,  hammering,  and  lettering  sounds  and  noises,  luthough 
they  the  defendants  were  on  those  aeveral  daya  and  times  aforesaid  urged  and 
requested  to  desist  therefrom;  by  means  of  which  said  several  jpremises,  the 
plaintiff  and  his  family  were  greatly  disturbed  and  disquieted,  iucommodec^, 
mtezTupted,^and  annoyed  in  the  peaceable  and  quiet  possession,  use,  oecnpatioi^ 
and  enjojment  of  the  said  messuage  or  dwelling-house  with  the  appurtenances^ 
and  the  said  messuage  and  premises  of  the  plaintiff  had  been,  and  were  by 
means  of  the  several  premises  aforesaid  grcAtl^  lessened  in  value;  and  also  by 
means  of  the  said  several  premises,  the  plaintiff  for  and  duriuff  all  the  time 
aforesaid  had  been  greatly  disturbed,  interrupted,  and  prevented  from  exercising 
and  carrying  on  his  said  profession  in  so  ample  and  benefioial  «  manner  as  he 
otherwise  might  and  would  have  done. 

Plea.  T^tt  the  defendants  were  possessed  of  their  said  workshops  and 
anniifiwtoiy  in  the  declaration  mentioned,  lon^,  to  wit,  for  the  space  of  ten 
years,  before  the  plaintiff  became  possessed  of  his  said  term  of  and  in  the  said 
messuage  or  dwelling-house,  with  the  appurtenances,  in  the  declaration 
mendoned;  and  that  me  defendants  always,  from  the  time  At  nhifik  they  ao  be- 
came poss^sed  of  their  said  workshops  and  manu&ctorv  down  to  and  until  the 
plaintiff  beoameao  poaseeaed  of  his  nMsoage  or  dwelung-house,  with  tibe  jap- 
^1361  P^^^'^*'^^'^  ^  a&Nsaid,  *iiae4,  eser^Md,  and  eaoried  on  the  said  trade 

J  and  busineaa  of  ironmongers,  and  worked  iron,  and  made  and  laanufM* 


tued  ironmeagery  goods  in  their  attd  worhsho]^  and  manufactory  without  any 
hai,  Boit,  intenruption,  molealalion,  or  complunt,  by  or  on  the  part  of  tbo 
owners  or  oooupien  of  the  aaid  messuage  or  dwelling-hooae  now  of  the  said 
plaintiff;  and  that  the  defendants,  from  the  time  the  plaintiff  «o  became  pos- 
sed  of  his  said  messuace  or  dwelliiig-faonBe,  hitherto,  had  continued  to  nse,  es- 
erdse,  and  earry  on  the  aaid  trade  and  business  of  ironmon^rs,  and  to  work 
iron,  and  make  and  manufkoture  ironmongery  goods  in  their  aaid  workshops 
and  manufiMstory,  in  the  fane  manner  as  they  had  alwaya,  from  tbe  time  of 
their  becoming  posiesaed  of  thek  said  workshops  and  manufaotory,  down  to  and 
until  the  time  when  the  said  plaintiff  ao  beoame  possessed  of  his  said  messuage 
or  dwelUng-house  been  need  and  aeeiatomed  .to  do,  and  witbcwt  making  or 
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causing  to  be  made  in  their  said  workshops  and  mann&ctory  larger  fires,  or 
^louderi  heavier,  more  jarring,  varying,  or  agitating,  hammering,  or  b&tienng 
sonnds  or  noises,  than  the  defendants  had  daring  all  the  previous  time  been  ae- 
oustomed  to  do,  or  than  were  necessary  and  requisite  to  enable  them  to  cany 
on  their  said  trade  and  business,  in  and  upon  their  said  workshops  and  pre- 
mises, in  the  same  manner  as  they  had  always  heretofore  been  used  and  ae- 
customed  to  do. 

Replication.  That  though  true  it  is  that  the  defendants  were  poeacaocd  of 
their  said  workshops  and  manufactory  in  the  declaration  mentioned  before  ike 
plaintiff  became  possessed  of  his  said  term  of  and  in  the  said  measoage  or 
dwelling-house,  with  the  appurtenances  in  the  declaration  also  mentioned, 
nevertheless  such  term  as  aforesaid  was  created  and  granted  long,  to  wit,  for 
the  space  of  four  years,  before  the  said  defendants  were  possessed  of  their  said 
workshops  and  manufactory  in  '^^the  declaration  mentioned ;  and  before  r^io-* 
they  used,  exercised,  or  carried  on  the  said  trade  and  business  of  iron-  *-  ^ 
mongers,  and  worked  iron,  and  made  and  manufactured  ironmongery  goods 
therein  as  aforesaid ;  and  that  the  defendants  since  the  plaintiff  became  poa- 
sessed  of  the  said  term  of  and  in  the  said  messuage  or  dwelling-hoiiaey  with  the 
appurtenances  as  aforesid,  to  wit,  on  the  several  days  and  times  in  the  decla- 
ration mentioned,  committed  the  said  several  grievances  therein  mentioned  and 
above  complained  of. 

Demurrer  and  joinder. 

HogffifUf  bein^  called  on  to  support  the  plea,  contended  that  as  the  plainti^ 
by  his  own  shewing  on  the  replication,  had  come  to  the  nuisance,  he  could  not 
succeed  in  this  action :  Leeds  v,  Shakerly,  Cro.  Elia.  751 :  But 

The  court  intimating  that  the  defendants  should  at  least  have  allied  a 
holding  of  twenty  years'  duration,  judgment  was  siven  for  the  plainti^  with 
leave,  however,  to  the  defendants  to  amend,  upon  their  producing  such  an  af- 
fidavit as  should  satisfy  the  Court  they  had  a  riffht  to  plead.  When  the  cue 
was  mentioned  again,  no  affidavit  being  produced,  the  Court  directed  the  judg- 
ment to  be  entered  for  the  plaintiff.  Judgment  for  the  plainti£ 


*aROOM  and  Others,  Assignees,  &o.  of  GEORGE  DIACK,  a  Bank-   ^,«. 

rupt,  V.  MEALEY.  T^^ 


To  a  declaration  in  debt  by  the  assignees  of  a  bankrupt  for  monej  received  by  t 

to  the  use  of  plaintiffs  as  assignees,  plea,  that  the  bankrupt  before  his  hankruptcj  wm 
indebted  to  defendant  in  a  greater  sum  upon  an  account  then  stated  between  th*«, 
and  that  defendant  was  willing  to  allow  plaintiffs  to  set-off  against  such  debt  the  debt 
claimed  in  the  declaration,  Held  ill. 

Thb  plaintiffs  declared  that  the  defendant  on  the  Ist  of  January  1835  vis 
indebted  to  the  plaintiffs,  as  assignees  of  George  Diaok  a  bankrupt,  in  IWL 
for  money  before  them  received  by  the  defendant  for  the  use  of  the  plahitifi 
as  such  assignees  as  aforesaid ;  and  in  100/.  for  money  then  found  to  he  doe 
from  the  defendant  to  the  plaintifb  as  such  assignees,  on  an  account  stated  be- 
tween the  defendant  and  the  plaintifb  as  such  assignees ;  by  means  whereof^ 
and  of  the  same  two  several  sums  of  money  being  and  remaining  due  and  un- 
paid, an  action  had  accrued  to  the  plaintiffs,  as  assignees  as  aforesaid,  to  dd> 
maud  and  have  of  and  from  the  defendant  the  same  two  several  soma  of  BKmev» 
making  together  the  sum  of  200/. :  yet  the  defendant,  though  of^  ze<|neeted 
so  to  do,  had  not  as  yet  paid  the  sum  of  200/.  or  any  part  thereof,  to  the  plain- 
tiffii,  assignees  as  foresaid,  but  has  wholly  refused  and  still  lefoaed,  to  the 
damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of  100/. 

The  defendant  pleaded,  that  Sie  said  George  Diack  before  and  ai  the  tiae  ct 
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his  becoming  btnlcnipt,  was  indebted  to  the  defendtni  in  800/.  for  money  be- 
fore tben  fband  to  be  dne  from  the  eaid  G.  Diack  to  tbe  defendant,  upon  an 
aocoant  before  then  stated  between  them ;  which  said  sum  of  8002.  was  still 
wholly  nnpaid }  and  the  plaintifEs  as  assignees  as  aforesaid,  before  and  at  the 
commencement  of  this  suit,  were  and  still  oontinned  indebted  to  the  defendant 
in  the  amount  thereof;  which  said  sum  of  money  so  due  from  the  plaintifis,  as 
*1Sd1  '^S^^*  ^  aforesaid,  to  the  defendant,  exceeded  the  ^amount  of  the 
«■  debt  owing  from  the  defendant  to  the  plaintiffs  as  aforesaid ;  and  the 
defendant  thereby  offered  to  set  off  and  allow  to  the  pluntifi  as  such  assignees, 
the  friU  amount  of  the  said  debt  in  the  declaration  mentioned  out  of  the  debt  so 
due  from  the  plaintifis,  as  assignees  as  aforesaid,  to  the  defendant,  according  to 
the  form  of  the  statute  in  such  case  provided;  and  that,  the  defendant  was 
ready  to  verify,  wherefore  he  prayed  judgment,  Ac. 

IJemurrer  and  joinder. 

Bendemn^  in  support  of  the  demurrer. 

The  plea  is  ill :  ror  a  debt  due  from  the  bankrupt  before  his  bankruptcy  can- 
not by  law  be  set  off  in  an  action  brought  by  assignees  on  a  contract  with  them- 
aelTes  and  in  the  character  of  assignees.     Ridout  v.  Brouffh,  Gowp.  183. 

Mantel,  contrA.  There  is  nothiog  in  the  declaration  to  shew  that  the  sum  for 
which  the  plaintifis  sue  was  not  received  by  the  defendant  before  the  bankruptcy 
of  Diack :  for  supposing  it  to  have  been  received  by  the  defendant  for  Diack 
before  his  bankruptcy,  it  would,  after  his  bankruptcy,  remain  in  the  hands  of 
the  defendant,  as  money  received  to  the  use  of  Diack's  assignees.  And  accord- 
ing to  the  fiftieth  section  of  6  G.  4,  c.  16,  every  debt  proveable  under  the  com- 
mission may  be  the  subject  of  setoff  against  any  demand  on  the  part  of  the 
bankrupt. 

Henderion,  The  money  which  the  defendant  is  charged  with  having  received, 
if  reoeived  before  the  bankruptcy  of  Diack,  must  have  been  received  on  a  frtiudu- 
*1401  ^^"^^  preference ;  otherwise  it  could  not  be  described  as  received  to  the 
J  use  of  the  assignees.  It  is  therefore,  even  on  the  supposition  now  started, 
a  debt  due  to  the  assignees  in  their  own  right ;  and  there  is  no  mutuality  in  the 
way  of  set-off  between  such  a  debt  and  a  debt  accruing  to  the  defendant  from 
tbe  bankrupt  before  his  bankruptcy. 

TiNBAL,  C.  J.  The  first  point  is,  what  is  the  import  and  meaning  of  the 
right  in  which  the  plaintiffs  claim  a  sum  as  money  received  by  the  defendant  for 
the  use  of  the  plfdntifis  as  assignees  F  Primft  fEusie,  those  words  import  that 
the  money  was  received  by  the  defendant  after  the  bankruptcy  of  Diack.  But 
it  is  also  true  that,  under  some  circumstances,  the  plaintiffs  might  recover  money 
reoeived  by  the  defendant  before  the  bankruptcy,  as  money  received  to  their  use. 
If  saoh  was  the  case  here,  it  had  been  easy.for  the  defendant  to  have  said  that 
the  warn  for  which  the  plaintifb  sue  was  received  by  him  before  the  bankruptcy. 
As  the  plea  is  not  restricted,  I  think  it  is  bad. 

Tbe  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  phdntifiis. 


BECK,  One,  Ac.  i;.  MORDANT,  Executor.    June  12. 

A  defendant  in  an  action  on  an  attorney's  bill  being  let  in  to  plead  on  an  affidaritof 
merits  after  suffering  judgment  by  defanlt,  is  not  permitted  to  plead  that  no  bilLbas 
been  delirered  pursuant  to  the  statute. 

This  was  an  action  on  an  attomev's  bill.    The  defendant,  after  sufierinff 
jvdgment  by  default^  being  let  in  to  plead  upon  an  affidavit  of  merits^  pleaded, 
YOL.  XXIX.— 81 
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first,  non  assampdt;  secondly,  no  bill  delivered  ^nrsiiant  to  thestetute:  ^,., 
thirdly,  a  composition  between  defendant  and  his  creditors ;  foorthly,  I- 
a  set-off.     Whereupon 

A  judge's  order  haying  been  obtained  to  confine  defendant  to  his  first,  thixd, 
and  fourth  pleas, — 

A  rule  nisi  was  granted  to  set  aside  this  judge's  order;  when 

St^hen,  Seijt.,  and  WaddtngUmj  shewed  cause  upon  an  affidavit  which  &• 
closed  that  the  creator  part  of  the  plaintiff 's  demand  was  for  items  not  taxable, 
and  that  his  bill,  though  not  formiJly  signed  according  to  the  statute,  had  beet 
delivered  three  months  before  the  action,  and  no  objection  had  been  made. 

Under  these  circumstances  they  contended  that  the  second  plea  was  foreifl 
to  the  merits  of  the  cause,  and  therefore  ought  not  to  be  allowed,  when  the  de- 
fendant had  been  let  in  to  plead  after  a  judgment  by  default. 

W,  H.  Watson,  contri,  argued  that  this  was  a  plea  to  the  merits,  for  the 
legisLiture  would  not  have  required  a  formal  delivery  of  an  attorney's  bill,  tf  tbe 
affording  an  opportunity  of  taxation  had  not  been  deemed  essential  to  the  meriti 
of  an  action  by  an  attorney  for  the  amount.     But 

Ths  cx>ubt  being  clearly  of  opinion  that  under  the  circumstances  this  wis 
not  a  plea  to  the  merits,  the  rule  for  setting  aside  the  judge's  order  was 

Discharged. 


•BOWDIDGB  V.  SLANET.    June  12.  [»142 

An  application  to  stay  proceedings  on  payment  of  debt  and  costs  must  be  made  vitbb 
foar  days  after  service  of  process. 

Thb  writ  of  summons  in  this  case  was  served  on  the  defendant  on  the  Utb 
of  April,  and  the  amount  indorsed  to  be  paid  for  debt  was  8/.  10s.  The  plaintiff 
sued  in  assumpsit. 

The  cause  of  action  stated  in  the  declaration  was  the  damage  incurred  hj  the 
breach  of  an  engagement  to  pay  to  one  Richmond  a  sum  of  44/.  10s.,  which  Ihe 
plaintiff  had  placed  in  the  defendant's  hands  to  discharge  a  debt  and  dsnaga 
which  Richmond  was  seeking  to  recover  from  the  plaintiff. 

On  the  22d  of  May,  the  defendant  obtained  a  judge's  order  to  stay  all  farther 
proceedings  in  this  cause  upon  payment  of  8/.  10s.,  the  sum  indorsed  upon  the 
writ  of  summons,  together  with  coste  to  be  taxed. 

GhanneU,  obtained  a  rule  nisi  to  rescind  this  order,  on  the  ground  that  the 
sum  indorsed  on  the  writ  of  summons  was  the  balance  of  the  debt  dae  from  the 
defendant  to  the  plaintiff,  but  that  the  plaintiff  sought  also  to  recover  as  damaM, 
expenses  occasioned  to  him  by  the  defendant's  breach  of  promise.  He  fbrtur 
objected  that  the  order  had  been  obtained  too  late,  the  rules  Mich.  8  W.  4,  asd 
nil.  2  W.  4,  prescribing  that  <<upon  the  copy  of  any  process  served  fw  thepij* 
ment  of  any  debt,  the  amount  of  tne  debt  shall  be  stated,  and  the  amount  of  vbt 
the  plaintiff's  attorney  chiims  for  the  coste  of  such  suit  or  process,  arreet,  or 
copy  and  service,  and  attendance  to  receive  debt  and  coste;  and  that,  upoa  pit- 
meat  thereof,  within  four  days^  to  the  plaintiff,  or  his  attorney,  farther  proceed- 
ings will  be  stayed." 

*Bayley,  shewed  cause.  Although  the  proceedings  in  this  cause  r^n 
should  be  stayed,  the  plaintiff  will  not  be  precluded  from  reoovering,  in  '- 
another  action,  any  sum  unpaid  to  which  he  may  be  entitled.  Seddon  v.  To^ 
6  T.  R.  607,  YouDg  v,  Munby,  4  M.  &  S.  183,  Bagot  v,  Williams,  8  B.  ht 
285.  But  the  plaintiff's  application  amounto  iu  substance  to  an  applieatiA 
to  amend  the  indorsement  on  the  writ  of  summons,  which  cannot  be  done; 
Trotter  v.  Bass,  1  New  Cases,  516.  As  to  the  date  of  the  judge's  order,  the 
rule  is  directory  only^  not  imperative. 
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TiNDAL,  C.  J.  The  rule  under  which  proceedings  are  to  be  stayed  on  pay- 
ment to  the  plaintiff  or  his  attomev  of  the  amoant  of  debt  and  costs  stated  upon 
the  copy  of  process  served  on  the  defendant  is  limited  by  the  condition  that  the 
payment  be  made  within  four  days : 

Here  the  order  for  payment  was  not  obtidned  till  after  a  much  longer  period. 
The  present  rule  therefore  must  be  made  iOMSolute. 


GREEN  V.  OLASSBROOE.    June  12. 

Where  plaintiff's  attorney  after  he  had  ceased  to  act  for  plaintiff  entered  into  the  serrice 
of  defendant,  and  eansed  the  ander-sheriff  to  return  on  a  fi.  fa.  a  mm  as  leried  for 
plaintiff  greater  than  had  come  to  plaintiff's  hands,  the  Conrt  directed  the  return  to 
be  amended  according  to  the  fact 

Umbkb  a  writ  of  fi.  fit.  in  this  cause,  indorsed  to  leyy  450^  15s.y  the  sheriff 

seised  property  of  the  defendant  to  the  amount  of  813/.  lis.,  at  which  price  the 

defendant's  landlord  purchased  it  upon  the  plaintiff  and  defendant's  consenting 

^1441  ^^^  ^^'  ^''        ^^^  ^^  *^^  defendant  to  his  landlord  for  dilapida- 

-|  tionsy  should  be  deducted  from  the  318/.  lis. 

This  was  done  accordingly,  and  after  a  further  deduction  for  the  sheriff's 
expenses,  193/.  4s.  6d,  was  paid  to  the  plaintiff's  attorneys  as  the  net  proceeds 
of  the  levy. 

In  September,  1884,  the  plaintiff  paid  his  attorneys  all  costs  due  to  them,  and 
under  a  judge's  order  required  them  to  deliver  up  the  judgment  paper  and  fi.  fa. 
in  this  cause. 

This  was  not  done ;  but  in  February,  1885,  the  same  attorneys,  acting  for  the 
defendant,  without  any  authority  from  the  plaintiff,  and  without  apprising  the 
under-sheriff  that  they  were  no  longer  the  plaintiff 's  attorneys,  caused  the  under- 
sheriff  to  indorse  on  the  fi.  fa.  that  he  had  levied  818/.  lis.,  and  had  accounted 
for  the  same  to  the  plaintiff  after  deducting  sheriff's  expenses, — notwithstanding 
the  under-sheriff  suggested  to  them  that  the  return  should  state  only  217/.  6s. 
6c/.  to  have  been  levied. 

The  plaintiff  having  commenced  a  fresh  action  to  recover  the  remainder  of  the 
sum  due  on  the  above  judgment^ 

Bompasy  Seijt.,  upon  affidavit  of  these  facts,  obtained  a  rule,  calling  on  the 
defendant  and  his  attorneys  to  shew  cause  why  the  fi.  fa.,  with  the  sheriff's  re- 
turn thereto,  should  not  be  taken  off  the  file  of  this  Court;  and  why  the  entry 
thereof  on  the  roll  should  not  be  erased ;  or  why  the  return  and  entry  should 
not  be  amended. 

Toddy,  Seijt.,  who  shewed  cause,  objected  to  the  application  as  being  of  the 
first  impression.  The  sheriff  ought  to  have  been  made  a  party  to  the  rule,  and 
the  plaintiff's  remedy  was  by  action  against  him,  if  the  return  to  the  writ  were 
*1451  ^'^'  ^^^  return  was  ^correct;  for  the  96/.  48.  6^.  which  was  paid 
^  to  the  defendant's  landlord  with  the  consent  of  the  plaintiff,  must  be  con- 
sidered as  money  levied  to  the  use  of  the  plaintiff.  And  the  Court  had  no 
authority  to  alter  the  return  without  the  consent  of  the  sheriff.     But 

The  ooubt,  observing  that  the  plaintiff 's  attorneys,  after  they  had  been  call- 
ed on  to  deliver  up  the  judgment  paper  and  fi.  fa.,  had  no  authority  to  take  any 
step  in  the  cause,  directed  tne  return  to  be  amended  pursuant  to  the  sugeestion 
originally  made  by  the  under-sheriff.  Rule  absolute. 
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BOSE  and  Another,  Assignees  of  H.  J.  SAYOBT,  an  InsoWent,  v.  M. 
SAVORY  and  Another.    June  12. 

Plaintiffs  si^ed  upon  an  account  rendered  bj  the  defendants:  Held,  that  the  pUintii 
might  impeach  an  item  in  the  account  by  which  the  defendants  sought  to  retain  nosey 
under  an  illegal  contract,  notwithstanding  that  account  was  the  onlj  eTidenc«  in  tke 
action. 

The  declaration  stated  that  one  Henry  Savory  beqneathed  certain  property  to 
the  defendants  as  his  exeoutors,  to  be  by  tJiem  diyidBd  into  four  shares,  one  of 
which  was  to  belong  to  H.  J.  Savory  (the  insolvent) ;  that  the  testator  died  io 
Febroarti  1881 ;  that  the  defendants  took  npon  themselves  the  execution  of  the 
will,  and  assented  to  the  bequest  to  H.  J.  Savory;  that  after  the  said  H.  J 
Savory  had  ffled  his  petition  to  the  Insolvent  Pebtors'  Court  for  his  di£chaige 
from  imprisonment,  and  after  the  plaintiffs  had  become  his  assignees,  the  defen- 
dants as  such  executors  as  aforesaid,  in  December  1884|  rendered  an  aoooont  to 
the  plaintiffs  as  such  assignees  as  aforesaid,  and  then  assented  and  agreed  tbi 
the  plaintiffs  as  such  assignees  as  aforesaid  were  entitled  to  622Z.  8<.  I0id.u 
one-fourth  share  of  the  property  bequeathed  by  H.  Savory;  and  theienpoD,'n 
consideration  of  the  premises,  and  the  plaintifb  as  such  assignees  as  aforesaiti, 
at  the  request  of  tl^  defendants,  would  '^'permit  them  to  retain  the  last  r$^^ 
mentioned  sum,  the  defendants  promised  the  plainti&  as  such  assignees  ^ 
as  aforesaid  to  pay  them  the  sum  on  request.     Breach| — ^non-payment 

The  defendants  pleaded^  that  one  of  them,  M.  Savory,  before  H.  J.  Sstoit 
became  an  insolvent  debtor,  advanced  him  4002.  pursuant  to  an  agreemest  be- 
tween them,  upon  the  security  of  a  deed  by  which  H.  J.  Savory  assigned  to  tk 
defendants  all  H.  J.  Savory's  fourth  share  in  the  property  beqneathed  bytb; 
testator;  and  that  the  money  so  advanced,  together  with  &5Z.  for  interest, »• 
mained  due  and  unpaid. 

The  plaintifis,  after  setting  out  on  oyer  the  deed  of  assignment,  whick  pur- 
ported to  have  been  made  on  the  proposal  of  H.  J.  Savory  in  January,  1S^< 
replied,  that,  H.  J.  Savory,  at  the  time  of  executing  it,  was  in  insolTeat  m- 
cumstances,  and  executed  it  voluntarily,  with  the  intention  of  petiticming  tb 
Insolvent  Debtors'  Court  for  his  discharge :  which  allegation  was  traversei  br 
the  defendants. 

At  the  trial  before  Lord  Denman,  0.  J.,  the  plaintifib  put  in  the  foUovisc 
account  rendered  to  the  plainti&  by  the  defendants,  in  the  handwriting  of  M. 
Savory : — 

"  Dr.    The  executors  of  the  late  H.  Savory  in  aocoont  with  the  estate  of  tlK 
deceased,  Cr. 
Baknce  of  assets    ......  £2488  15   5 

H.  J.  Sftvory  one-fourth  share  of  balance    .  -  -      622    3  lOi 

Amount  of  assignment        .  £400 )  ^ee    a   a 

2|  years' interest  on  do.  66J  «o    v   v 


Balance  due  to  assignees     .....    £167    3  Wl" 

It  was  then  proved  that  at  the  time  of  executing  the  deed  of  Janusiyi  1832, 
H>  J.  Savory  was  in  insolvent  circumstances;  and  the  jury  finding  that  the  d6 
fendants  promised  jointly  to  pay  the  legacy, — that  the  "^assignment  of  e^^il 
January,  1832,  was  made1[>y  H.  J.  Savory,  voluntarily,  with  a  view  to  *• 
petition  the  Insolvent  Debtors'  Court  for  his  discharge. — and  that  the  40w. 
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dants  to  move  to  reduce  it  to  1677.  if  the  Court  should  be  opinion  that  the 
plaintiffs  could  only  recdyer  upon  the  account  as  rendered  by  the  defendants. 

CKanneHf  for  the  defendants,  moved  to  reduce  the  verdict  accordingly,  on  the 
ground  that  an  action  does  not  lie  agaiiist  executors  for  the  amount  of  a  legacy 
except  upon  their  express  promise  to  pay;  that  the  only  evidence  of  a  promise  by 
the  defendants,  was  the  account  rendered  by  them ;  and  that  if  the  phuntiflb  chose 
to  rely  on  that  account  the^  must  take  it  as  it  stood, — they  could  not  adopt  one 
side  of  the  account  and  reject  the  other.  Bandle  v.  Blackburn,  5  Taunt.  245. 
The  defendants'  promise,  such  as  it  was,  was  onlv  a  promise  to  pay  the  balance 
at  the  foot  of  that  account.    A  rule  nisi  having  been  granted, 

PkUtj  and  Comyn^  shewed  cause.  The  assignment  to  the  defendant,  M.  Sa- 
vory, having  in  effect  been  found  fraudulent  by  the  jury,  the  account  of  the 
executors  must  bs  taketi  to  stand  as  if  that  item  were  struck  out  of  it.  In 
Sandle  v.  Blackburn  there  was  no  such  explanation  of  the  account  rendered. 

ChawntU,  Although  the  assignment  might  be  invalid,  there  was  no  fraud 
on  the  part  of  M.  Savory,  who  had  lent  money  to  the  full  amount  of  the  sum 
aasigned.  The  plaintifis,  therefore,  who  rely  on  the  account  rendered  by  the 
defendants,  must  take  it  as  it  stands. 

^1481  *^i'i>AL,  C.  J.  This  rule  must  be  discharged.  The  action  has  been 
-■  brought  against  two  executors  to  recover  a  sum,  which,  as  the  plaintifb, 
assignees  of  an  insolvent,  contend,  ought  to  be  the  full  amount  of  a  legacy  be* 
qaeathed  to  the  insolvent.  In  point  of  form,  it  is  an  action  on  an  account 
stated,  and  the  plaintifb  would  have  no  locus  standi  in  court,  unless  they  pro- 
dttced  such  an  account.  An  account  is  put  in  by  which  the  defendants  admit 
on  one  side  a  receipt  of  622Z.  3s.  10(2.,  and  on  the  other  claim  465^.  the  amount 
of  a  sum  assigned  to  one  of  them  by  the  insolvent,  together  with  interest  on 
money  lent,  leaving  a  balance  of  167/.  3s.  lOd.  admitt^  to  be  due  to  the  insole 
Tent.  And  the  only  question  is,  whether  the  plaintifb  are  so  conclusively 
bound  by  the  item  on  the  debtor  side  of  the  account  as  to  be  estopped  from  dis- 
puting it.  I  know  of  no  rule  which  precludes  them  from  shewing  that  a  par- 
ticnlar  item  in  such  an  account  has  been  paid  or  is  not  chargeable.  The 
evidence  in  the  present  case  was,  that  the  assignment  put  to  the  £btor  side  of 
the  account  was  one  which  the  law  will  not  support.  It  was  given  as  a  pledge 
or  security,  fbr  a  loan  by  the  insolvent's  brother,  and  was  not  given  till  the 
insolvent  had  an  intention  of  petitioning  the  Insolvent  Debtors'  Court.  This 
has  been  found  by  the  /ury,  and,  consequently  under  the  Insolvent  Debtors' 
Act  the  assignment  was  void.  Upon  the  verdict  the  item  of  4657.  on  the  debtor 
side  of  the  account  is  a  bad  item,  and  the  plaintiffs  are  entitled  to  recover  the 
whole  of  the  property  which  the  defendants  held  for  the  insolvent.  The  ex- 
ecntors  cannot  avail  themselves  of  this  mode  of  setting  off  a  private  debt,  due 
to  one  of  them  from  the  insolvent;  and  though  there  is  no  ground  to  impute 
fraud  to  the  lender  of  the  money,  the  rule  must  be  discharged. 

Park,  J.  Although  the  account  may  appear  to  be  clear,  it  is  not  so  con- 
*14d1  ^^^^^  ^^^  ^^^  ^^  ^  ^P^°  ^  ^®  ^other  side  to  shew  that  a  particular 
•I  item  is  incorrect.  Here,  the  jur^  have  found  that  the  assignment  was 
onlv  made  by  the  insolvent  with  the  intention  of  petitioning  the  Insolvent 
Debtors'  Court,  and  that  the  money  was  lent  only  to  keep  up  his  credit.  I 
think,  therefore,  the  verdict  ou^ht  not  to  be  disturbed. 

Gaselbs,  J.,  concurted  in  thmking  that  the  verdict  ought  not  to  be  reduced. 

Vauqhan,  J.  The  account  rendered  by  the  defendants  is  not  conclusive, 
but  the  items  may  be  explfined ;  and  as  one  of  them  is  for  an  illegal  assign- 
ment, the  party  is  not  entitled  to  enforce  it.  Bule  discharged. 
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LAMBIRTH  v.  BAKRINGTON.    June  18. 

Since  the  statute  1  A  2  W.  4,  c.  SS,  s.  7,  the  Gooit  has  no  power  to  give  effect  to  a  jidf- 
ment  preyiooslj  to  the  true  time  at  which  it  is  entmd. 

In  this  cause,  a  feigned  issue  was  directed  to  be  tried  in  Trinity  term,  183i 
respecting  the  validity  of  an  assignment  from  Harrington,  in  which  issue  Wri^ 
and  Others,  the  trustees  under  the  assignment,  were  plaintiffs,  and  Lambiitli 
defendant.  The  issue  was  tried  at  the  summer  assises  for  Essex,  1834,afid 
the  verdict  found  for  the  plaintiffs.  By  a  rule  of  22d  of  November,  1834,  tk 
defendant  Lambirth  was  ordered  to  pay  the  costs.  Lambirth  'died  on  tb 
25th  of  November.  In  Hilary  term,  1885,  Spankicy  Serjt.,  obtuned  ank 
nisi. 

First,  for  leave  to  enter  up  judgment  nunc  pro  tunc; 

Secondly,  for  an  order  upon  the  executors  of  Lambirth  to  pay  the  ocsts  toed 
on  the  issue ;  or, 

^Thirdly,  for  leave  to  enter  upon  record  the  rules  obtained  under  the  ^^^ 
Interpleader  Act  nunc  pro  tunc.  *• 

This  rule  was  enlarged  by  consent  till  the  present  term. 

Bere,  who  shewed  cause,  conceded  that  the  question  should  be  coosideRd  b 
the  same  light  as  if  the  argument  had  taken  place  in  Hilary  term,  and  also  tk 
if  the  rules  obtained  under  the  Interpleader  Act  had  been  entered  of  reeoii 
they  would  have  had  the  same  effect  as  a  judgment  in  an  ordinatj  actioo.  Ei 
then  contended  that  it  is  not  the  practice  of  the  courts  to  order  judgmeota  u, 
be  entered  nunc  pro  tunc,  and  thereby  to  give  to  them  a  retrospective  efhx 
except  in  those  cases  in  which  the  dehiy  has  arisen  from  the  act  of  the  Coon. 
Tidd,  941,  (7th  ed.)  The  Court  of  King's  Bench  refused  to  interfere  wkn 
the  delay  had  arisen  from  the  party  availing  himself  of  the  ordinary  fonosof 
law  (1  T.  B.  647),  and  no  special  circumstances  were  disclosed  in  the  praett 
case  to  call  for  the  extraordinary  interference  of  the  Court.  The  pnctioeii 
this  respect  was  not  altered  by  the  new  rules  of  H.  T.  4  W.  4,  Bule  3,  andtbe 
exception  en^fted  on  that  rule  applied  to  those  cases  only  where  the  oooni 
would  have  mterfered  before.  At  no  time  would  judgment  entered  of  Hilaij 
term  have  had  relation  back,  nunc  pro  tunc,  to  Michaelmas  term  preoedifig; 
but  whereas  the  judgment  signed  in  the  vacation  of  Michaelmas  term  would,  bj 
the  old  rules,  have  related  to  the  first  day  of  Michaelmas  term,  the  new  nltf 
now  prevented  any  such  relation.     But, 

Secondly,  the  executors  of  Lambirth  were  not  before  the  Court,  tber^ 
the  Court  had  no  power  tOxOrder  them  to  pay  costs.  Besides,  they  were  un- 
tied to  an  opportunity  of  pleading  to  a  scire  facias  to  revive  the  judgment 

Thirdly,  to  enter  the  rules  of  interpleader  nunc  pro  *tunc  would  give  ry|g| 
them  a  retrospective  effect,  contrary  to  the  provisions  of  s.  7,  of  the  ^ 
statute  1  &  2  W.  4,  0.  58,  which  requires  the  true  date  of  the  entiy  to  be  ex- 
pressed in  the  margin  of  the  record. 

SpankUf  said  he  desired  only  a  judgment  upon  which  the  applicuts  eosM 
issue  a  scire  facias.     But 

Thk  court  held  that  the  statute  having  required  that  the  date  of  (he  estn 
should  be  expressed,  they  had  no  power  to  give  effect  to  a  judgment  by  rel&tioii^ 

Bule  dischtrged. 


TANSLEY  V.  TUBNEB  and  Another.    Jtme  15. 

Plaintiff  sold  to  J.  trees  lying  on  land  occupied  bj  6.,  and  J.  was  to  hare  pom  of  re 
moTing  them  when  he  pleased.  The  trees  having  been  marked  bj  the  parebi«r.  tk 
cubical  contents  of  each  ascertained,  and  some  of  them  having  been  taken  twi^t  Bw 
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that  the  tnnsfer  of  the  whole  wu  complete,  and  that  apon  J.'b  bankniptcy  the  plain- 
tiff could  not  enforce  anj  lien  on  the  treei  notwithstanding  they  remained  on  the  land 
of  B.,  and  the  sum  total  of  the  cubical  contents  had  not  been  ascertained. 

This  was  an  aotion  of  trespass  for  takins  and  carrying  away  timber  and  ash 
trees  belonging  to  the  plaintiff:  to  which  the  defendants  pleaded,  first,  not 
guilty ;  and  secondly,  that  the  timber  and  ash  trees  were  not  the  timber  and 
ash  trees  of  the  plaintiff. 

At  the  trial  before  Park,  J.,  at  the  last  assises  for  the  connty  of  Stafford,  a 
Terdict  was  taken  for  the  plaintiff  with  20/.  damages,  to  be  reduced  to  Is.  on 
delivery  np  of  the  timber,  snbject  to  the  opinion  of  the  Court  upon  the  follow- 
ing case : — 

The  pUintiff  having  purchased  from  a  Mr.  Buckley  a  quantity  of  growing 
timber  then  standing  on  his  land  at  Oarmelow  in  Staffordshire,  had  it  all  felled; 
tod,  after  it  was  felled,  entered  into  a  contract  for  the  sale  of  a  portion  of  the 
*1521  ^"^^  ^  ^^^  GeoTffe  Jenkins.  *^Sale  notes,  of  which  the  following  was 
-'  a  copy,  were  sicrned  by  Tansley  and  Jenkins : — *'  1833,  December  26th, 
Eoeleshall.  Bargained  and  sold  Mr.  (George  Jenkins  all  the  ash  at  Gkirmelow 
on  lands  belonging  to  John  Buckley,  Eso.,  at  the  price  per  foot  cube — say  Is. 
lid. ;  payment  on  or  before  the  29th  day  of  September,  1834.  The  above 
George  Jenkins  to  have  power  to  convert  on  the  land.  The  timber  is  now 
felled.    Payment  to  be  made  in  cash.  Thomas  Tanslet. 

&EOROE  JSNKINS." 

Six  or  eight  of  the  trees  were  measured  on  the  27th  of  December,  and  taken 
away  by  Jenkins.  Some  time  after  the  whole  of  the  remainder  of  the  trees 
were  marked  and  measured,  and  the  length  and  girth  of  the  several  trees  having 
been  taken  by  the  servants  of  the  plaintiff  and  Jenkins,  the  cubic  feet  were  then 
taken,  and  the  figures  put  down  on  paper,  by  the  plaintiff's  servant.  The  cubic 
contents  were  not  then  ascertained,  but  the  plaintiff  said  he  would  make  the 
statement  out  and  send  it  to  Jenkins.  This,  however,  he  never  did.  Jenkins 
afterwards  drew  many  trees  away ;  he  took  them  from  all  parts  of  the  ground. 

On  the  15th  of  April,  Jenkins  became  insolvent.  On  that  day  the  plaintiff 
told  the  servant  of  Jenkins  not  to  remove  any  more  of  the  timber  till  he  knew 
who  was  to  pay  him ;  the  servant  mentioned  that  to  Jenkins,  who  told  him  not 
to  go  on  drawing  the  timber  until  he  had  settled  with  the  plaintiff.  Jenkins 
did  not  afterwards  take  any :  but  on  the  9th  of  May  a  fiat  of  bankruptcy  was 
issued  against  him,  under  which  the  defendant.  Turner,  was  appointed  assignee. 

In  June  the  plaintiff  caused  the  remainder  of  the  ash  timber,  which  was  still 

Ijinff  in  the  hedges  as  it  had  been  felled,  to  be  carried  to  his  own  saw-pits :  and 

on  the  15th  of  September  the  defendants  went  and  took  away  about  two  loads 

*1531  ^™  ^^^  P^^  ^  "^  timber-yard,  ^after  notice  not  to  take  it :  this  was  the 

^  trespass  complained  of  by  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  (who  were  authorised  to  draw  such 
inferences  from  the  above  facts  as  a  jury  would  have  done)  was,  whether  the 
assignee  had  a  right  to  the  possession  of  the  timber  ?  If  that  should  be  the 
opinion  of  the  Court,  then  a  nonsuit  was  to  be  entered;  otherwise  the  verdict 
was  to  stand. 

Lumlqfy  for  the  plaintiff.  The  verdict  in  this  case  is  right.  First,  the  pro- 
perty in  Uie  trees  never  passed  to  Jenkins,  because  the  measurement  was  incom- 
plete. The  girth  and  length  of  the  trees  had  been  taken,  it  is  true,  but  the 
total  cubic  contents  had  not  been  ascertained ;  and  until  that  had  been  done, 
there  was  still  something  remaining  to  be  executed  which  required  the  seller  to 
retain  the  trees.  And,  therefore,  tnis  case  falls  within  the  principle  of  Hanson 
V.  Meyer,  6  East,  614,  and  Zagury  v.  Fumell,  2  Campb.  240,  and  is  almost  the 
same  as  Simmons  v.  Swift,  5  B.  &  C.  857.  Secondly,  though  the  property  may 
bave  passed,  yet  the  plaintiff  had  not  parted  with  the  possession  of  the  timber, 
uid  therefore  had  a  lien  upon  it  for  the  price.  It  is  true  that  it  was  sold  on 
credit,  and  the  time  of  credit  had  not  expired  when  the  defendants  came  for  it; 
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yet  as  it  is  clear  that  Jenkins  was  iosolyent,  the  vendor  is  entillad  to  .«»«»•, 
as  is  to  be  inferred  from  the  observatioDs  of  Bajlej,  B.,  in  Miles  v.  Oorion,  2 
Cr.  &  M.  512.  As  to  the  effect  of  the  part  delivery^  that  is  only  evidenoe  from 
which  it  may  or  may  not  be  inferred  that  the  seller  intended  to  relinquiah  bb 
lien  on  the  whole ;  Bunny  v,  Poynts,  4  B.  &  Adol.  668,  Dixon  v*  Yates,  5  B. 
&  Adol.  313 ;  and  there  is  nothing  in  the  facts  of  this  case  to  warrant  tk 
Oourt^  who  are  to  act  as  a  jnry  by  the  agreement  of  the  parties,  *in  r^sj 
finding  such  an  intent.  On  the  contrary,  the  plaintiff  oontinned  to  ex-  *- 
eroise  acts  of  ownership  over  the  property  long  after  the  measurement  of  the 
trees.  Thirdly,  the  Court  will  infer  an  abandonment  of  the  oontraot  by  Jenkiiii 
when  his  seryant  was  prevented  from  taking  the  trees,  and  he  acquiesced :  if  so, 
his  assignee,  who  is  one  of  the  defendants,  cannot  avail  himself  of  the  oaatnet 
Whatdy,  contril,  was  stopped  by  the  Court. 

TiNBAL,  C.  J.  Under  the  circumstances  of  this  case,  I  think  there  waa  a 
complete  delivery  to  the  purchaser.  The  trees,  which  were  on  the  land  of 
Buckley,  were  sold  at  so  much  a  cubic  foot )  the  purchaser  to  have  the  power 
of  entering  to  remove  them  when  he  pleased. 

I  agree  that  if  anything  had  remained  to  be  done  by  the  seller,  the  foopertj 
had  not  passed.  But  when  I  find  that  all  that  remained  was  to  aseertaia  the 
total  number  of  cubical  feet,  and  that  the  number  for  each  tree  had  been  ascer- 
tained, the  mere  adding  up  the  whole  is  too  trifling  an  inoident  to  authorise  as 
to  say  the  measurement  was  not  complete. 

Then  comes  the  question,  whether  the  vendor  had  a  lien  for  the  whole  of  the 
price  upon  the  remainder  of  the  trees  not  taken  away.  Undoubtedly  he  had 
such  a  right  if  the  delivery  was  not  complete;  but  the  trees  wrae  on  anxk!kf% 
land ;  the  purchaser  was  to  en£er  when  he  pleased,  for  the  purpose  of  removioff 
them ;  and  what  is  that  but  making  the  land  the  warehouse  of  the  purchaser? 
Now  Jenkins  took  some  of  the  trees  immediately,  and  marked  all  the  othen; 
that  shews  that  no  property  was  meant  to  be  retained  by  the  seller.  The  esse, 
therefore,  stands  clear  of  the  authorities  cited,  and  there  must  be  judgment  of 
nonsuit.      . 

*PiJiK,  J.  I  am  of  the  same  opinion.  Every  thing  to  be  done  b^  the  tm^^ 
seller  v>aB  done  here ;  the  number  of  cubio  feet  in  each  tree  aaoertslned,  ^ 
and  the  trees  marked  so  as  to  shew  they  belonged  to  the  purchaser.  It  k  ob- 
jected that,  because  the  several  sums  were  not  added  to  tne  total,  there  wia  no 
measurement.  But  no  case  warrants  the  objection ;  and  the  trees  being  on 
Buckley's  land  was  the  same  thing  in  effect,  as  if  they  had  been  in  the  waie- 
house  of  the  purchaser,  for  he  was  to  enter  the  land  when  he  pleased  to  take 
them  away. 

Gaselse,  J.  The  only  thing  that  seems  to  stay  the  purchase  is  the  plain- 
tiff's telling  the  purchaser's  servant  not  to  proofed  with  the  removal  A  the 
trees.  But  by  that  time  it  was  too  late  for  the  seller  to  int^eic,  for  the  par- 
chaser  had  become  insolvent,  and  a  fiat  of  bankruptcy  had  issued ;  and  even  if 
it  were  otherwise,  there  was  no  circumstance  which  could  authorise  the  aeUcr  to 
rescind  the  contract. 

Yauqhan,  J.  This  is  not  a  case  where  any  thing  remained  to  be  done  hj 
the  seller ;  and  as  the  purchaser  had  license  to  enter  when  he  pleased  the  had 
where  the  trees  were,  which  was  not  the  pluntiff's  land,  the  trees  could  not  be 
said  to  remain  in  the  plaintiff's  possession.  tfudgment  of  nonaoit 


*BOBINSON  and  Another,  Assignees  of  TATE,  an  Insolvent  Debtor,  r^.^^^ 
V.  GLEADOW,  BLUNDELL,  HOLLING WORTH,  and  QLEA-  ^^^ 
DOW.    June  15. 

H.,  the  maaaging  owner  of  a  ship,  directed  an  insurance  broker  to  effect  an  hitanaee  ea 
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th«  eiitiieshipyapon  as  adTestnre  in  which  «U  thep«rt-«wner8  were  jointljintertttod; 
the  ftmoant  of  the  entire  premiam  was  cftiried  to  the  ship'a  account  in  H.'b  books, 
which  were  open  to  the  inspection  of  all  the  part-ownerSj  who  saw  the  account,  and 
nerer  objected  to  it:  it  did  not  appear  that  the  insurance  broker  knew  the  names  of  all 
the  part^wners,  or  nitother  or  not  they  had  given  authority  to  H.  to  insure :  Held,  that 
the  JDiy  were  warranted  in  inferring  a  joint  authority  to  insure,  and  that  all  the  part* 
owners  were  jointly  liable  for  the  premium  to  the  insurance  broker,  notwithstanding 
be  had  debited  H.  alone,  and  divided  with  him  the  profits  of  commission  upon  efifecting 
the  insurance. 

The  plain tifll,  as  assigDees  of  Tate,  an  insolvent  insumnoe  broker,  sought,  by 
this  action,  to  recover  from  the  defendants  the  amount  paid  for  premmm  on 
policies  of  insurance  effected  by  Tate  in  1827,  on  the  ships  Dapper  and  Freak, 
of  which  the  defendants  were  owners. 

It  Appeared  that  HoUingworth,  one  of  the  defendants,  and  ihe  managing 
owner,  gave  Tate  orders  to  effect  these  insurances  on  the  entire  interest  in  the 
ships,  and  not  on  the  several  interests  of  each  part-owner. 

It  did  not  appear  that  Tate  knew  that  the  Oleadows  were  partners,  or  whe- 
ther or  not  thej  had  given  HoUingworth  any  authority  to  insure  their  several 
interests.    He  knew  that  Blundell  and  HoUingworth  were  part  owners. 

All  the  part  owners  were  jointly  concerned  in  the  voyage  insured ;  the  insur- 
ance was  made  by  HoUingworth  ror  their  joint  account  and  benefit;  the  amount 
of  the  entire  premium  was  carried  to  the  ship's  accounts  in  HoUingworth's 
books;  those  books  were  open  to  the  inspection  of  all  the  defendants,  who  con- 
stantly frequented  his  ofSce;  and  from  the  books  an  account  relating  to  the 
ships  in  question  was  made  out  on  a  separate  paper,  which  the  defendants  were 
seen  to  inspect,  and  to  which  they  never  objected. 

«257i  *The  defendants  put  in  evidence  several  letters  and  accounts  for  the 
^  pui^se  of  shewing,  that  even  if  HoUingworth  were  authorised  to  effect 
an  insorance  for  all  the  part-owners,  Tate  had  afterwards  so  dealt  with  him,  by 
agreeing  to  divide  the  profits  of  commission,  and  by  aUowing  the  premiums  in 
onestion  upon  a  settlement  of  account  under  that  agreement,  as  to  elect  him  for 
the  sole  debtor,  and  to  release  the  other  part-owners.  Tate  became  insane  and 
insolvent  in  March,  1828.  He  had  debited  HolUngworth  abne ;  appHcation^ 
were  proved  to  have  been  made  to  HoUingworth  by  Tate  before  his  insanity,, 
and  by  his  asngnees  afterwards,  for  the  amount  of  the  balance  due  upon  this 
mode  of  stating  the  accounts ;  and  an  action  was  originally  commenced  by  the 
.  plaintiffs  against  HoUingworth,  for  the  premiums  in  question.  HoUingworth 
becoming  ^nkrupt,  the  present  action  was  commenced. 

TiNDAL,  C.  J.  left  it  to  the  jury  to  say  whether  HoUingworth  had  authority 
from  aU  the  part-owners  to  effect  the  insurance,  and  whether  Tate  and  HoUing- 
worth had  so  conducted  themselves  as  to  show  that  they  thought  it  a  joint  Ha- 
bility. 

A  verdict  having  been  found  for  the  plaintiffs, 

CrewceUj  moved  for  a  rule  nisi  to  set  -aside  this  Verdict  as  contrary  to  the 
eyidence,  and  also  on  the  ground  that  the  Chief  Justice  had  omitted  to  point 
out  to  the  jury  that  HoUingworth  alone  had  been  debited  by  Tate.  He  con- 
tended that  Tate,  notwithstanding  he  was  ignorant  of  the  names  of  the  other 
part-owners,  might  be  bound  by  his  election  of  HoUingworth  as  his  debtor ; 
and  he  impeached  the  correctness  of  the  decision  in  Thompson  v.  Davenport,  9 
*1581  ^'  ^  ^'  '^^'  where,  at  the  time  of  making  a  contract  *of  sale,  the  party 
^  buying  the  goods  represented  that  he  was  buying  them  on  account  of  per- 
sona resident  in  Scotbind,  but  did  not  mention  their  names,  and  the  seUer  did  not 
inquire  who  they  were,  but  debited  the  party  who  purchased  the  goods ;  ilnd  it 
was  held  that  the  seUer  might  afterwards  sue  the  principals  for  the  price. 

MauUf  and  R.  V.  Richards^  who  shewed  cause,  relied  on  the  circumstance 
that  the  defendants,  though  not  partners  in  their  capacity  of  part-owners  were 
partners  in  the  adventure  on  which  the  insurance  haa  ^een  effected;  and  their 


482  BoBiNSON  V.  Glkadow.    T.  T.  1835.  [15S 

aooess  to,  and  acquieBoinf;  in,  the  aooounts  of  that  adTontaie,  was  eridenoe  frn 

which  it  might  be  fairly  inferred  thej  had  authoriaed  Hollingworth  to  efieet  tb  \ 
insarance  on  their  joint  account  Thompson  v.  Davenport  waaadednona  I 
the  law  of  principal  and  agent ;  and,  ther^ore,  did  not  apply  to  a  ease  d  pv^  i 
nerahip.  i 

Or^aweUf  Alexander,  and  Martin  in  aapport  of  the  mk.     HoUingwordiMk. 
being  a  partner, — Helme  v.  Smith,  7  Bing.  709, — could  only  have  icted  a 
agent  to  the  other  part-owners  in  the  matter  of  the  insurance.    Tate  knew  tLoi 
were  other  part-owners,  and,  though  he  did  not  know  the  names*  of  all,  hm\ 
that  Blundell  and  Hollingworth  were  two  of  them.     He  knew,  therefore,  ik^ 
Hollingworth  was  acting  as  agent  for  the  rest,  and  had  the  means  of  knovaii 
their  names;  under  those  circumstances,  having  debited  Hollingworth  ilo9e,lV 
must  be  taken  to  have  elected  to  give  the  credit  to  the  agent  rather  tfaao  to  dft 
principals.     In  Beed  v.  White  and  others,  5  Esp.  122,  which  was  an  aedool 
cordage  sold,  against  the  defendants,  as  owners  of  the  ship  Princess  Uvj,  \ 
^defendant  White  was  the  managing  owner  or  ship's  husband ;  the  pUdih  ,^ 
tiff  took  White's  bill  for  the  amount,  which  was  dishonoured,  and  re-  ^ 
newed  and  asain  dishonoured.     For  the  other  defendants  it  was  insistalfd 
the  plaintiff  nad  discharged  the  other  owners,  who,  in  ignorance  of  this  n 
of  dealing  between  the  plaintiff  and  White,  had  suffered  him  to  receive  la 
sums  of  Uie  East  India  Company  for  freight,  which  they  would  otherwise  b 
detained.     But  Lord  Ellenborough  said,  "  If  the  plaintiff,  dealing  with  Wl 
separately,  has  adopted  him,  he  has  discharged  the  others,  and  must  hsTe  &i 
diet  a^inst  him;  it  was  not  necessary  there  should  have  been  a  receipt.   11 
has  adjusted  accounts  with  him  on  that  footing,  the  other  defendants  ire 
titled  to  the  benefit  of  it."    So  in  P&terson  v.  Oandasequi,  15  East,  62,  it 
held  that  if  the  seller  of  goods, — ^knowing  at  the  time  that  the  buyer,  tlifl 
dealing  with  him  in  his  own  name,  is  in  truth  the  agent  of  another,—^ 
give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the  value  agi 
the  known  principle. 

That  was  confirmed  in  Addison  v.  Gkmdasequi,  4  Taunt.  574 ;  and  the 
principle  was  acted  on  in  Robinson  v.  Wilkinson,  8  Price,  538. 

At  all  events,  Tate,  by  settling  an  account  with  Hollingworth,  in  wUd; 
included  these  insurances  and  shared  the  commission  on  them  with  Hollingvc 
must  be  taken  to  have  discharged  the  other  defendants.  Even  in  Thorns 
Davenport,  9  B.  &  G.  89,  Bayley,  J.,  said,  "  It  is  said,  the  seller  ought  to 
asked  the  name  of  the  principal  and  charged  him  with  the  price  of  tbe  go 
By  omitting  to  do  so,  he  might  have  lost  his  rieht  to  claim  payment  from 
principal,  had  the  latter  paid  the  agent,  or  had  the  state  of  accounts  beti 
^the  principal  and  the  agent  been  such  as  to  make  it  unjust  that  the  for-  n 
mer  should  be  called  upon  to  make  the  payment.''  Our,  adv,  vuU.  ^ 

Paak,  J.  Some  thmffs  in  this  case  are  clear  in  matter  of  Imct,  and  los 
matter  of  law,  none  of  which  have  been  disputed  at  the  bar.  In  Uie  first  p 
though  these  four  defendants  were  not  general  partners,  it  is  admitted  that 
were  all  part  owners  of  the  two  ships  in  question,  and  that  HollingiroTth 
the  managing  owner.  But  it  is  admitted,  and  is  no  less  clear,  that  thoogii 
managing  owner  of  a  ship,  or,  as  he  is  called,  the  ship's  husband,  hehss^isi 
character,  no  right  to  insure  for  his  co-owners  without  an  authority  from  tl 
express  or  implied.  Therefore,  if  one  part  owner  of  a  ship  order  an  insuruoei 
without  authority  from  the  others,  he  cannot  charge  them  with  part  of  tb^ 
miums,  unless  the  others  afterwards  assent  to  the  insurance ;  French  r.  B 
house,  5  Burr.  2727.  It  is  true  that  that  case  turned  much  npon  the  cd 
tency  of  a  witness,  and  it  is  equally  true,  that  that  was  an  action  brooght 
the  ship's  husband  against  his  co-owners  for  their  share  of  the  general  prein 
But  I  quote  it  for  the  opinion  of  Lord  Mansfield  and  some  of  &e  other  Js: 
that,  although  there  was  no  previous  direction  proved  in  that  caae,yet  thej 
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informed  of  it^  ind  aoqiiieaeed  in  it;  they  were  iM  of  it  and  made  no  chfec' 
tion. 

The  main  onestion  here  is.  Had  Hollingworth  h  Joint  authority  to  make  the 
insoranoe  f  1  have  looked  carefnllj  through  the  eyidence,  and  uthongh  I  can- 
not diiooyer  taij  previous  order  to  insure,  the  jury  have  found  that  there  was  a 
jdnt  authority ;  and  I  am  of  opinion  that  they  were  well  warranted  in  coming 
^1611  ^  *^^^  conclusion.  I  have  examined  carefully  the  notes  of  the  Chief 
-'  Justice  with  which  he  has  fayonred  me,  and  there  is  most  abundant  eyi- 
dence  giyen  by  two  of  the  witnesses,  that  the  other  part-owners,  the  defendants, 
werecontinuaUy  coming  to  HoUingworth's  counting-nouse ;  that  they  constantly 
WW  and  inspected  the  accounts  on  paper;  that  the  books  themselyes  were  open 
for  their  inspection ;  the  insurance  was  made  for  their  Joint  account  and  beneJU, 
and  they  never  made  any  objection ;  therefore  the  case  comes  exactly  within 
Lord  Mansfield's  doctrine,  that  they  were  fully  informed  of  what  was  done,  and 
aeoniesoed,  never  having  made  any  objection. 

The  maxim,  omnis  rimhabitio  retrotrahitur  et  mandate  priori  equiparatur,  in 
mj  mind,  well  applies  to  such  a  case :  and  from  the  evidence  given  by  the  several 
witnesses,  as  it  was  a  youi^  insurance,  and  which  the  parties  had  full  opportunity 
of  seeing  from  the  books,  and  there  was  no  concealment,  they  must  have  known 
ihat  HoUinffworth  had  made  a  joint  insurance  for  all,  and  not  for  each  man's 
particolar  share.  The  case  of  Helme  v.  Smith,  7  Bing.  709,  is  not  at  all  at 
Tariince  with  this  case,  for  there  it  was  held,  what  no  one  can  deny,  that  if  a 
mere  part-owner  of  a  ship  lays  out  money  for  the  expenses  of  the  outfit  of  a  ship, 
he  may  recover  against  the  others,  not  being  partners  in  the  transaction  itself, 
hot  merely  part-owners.  And  Ixnd  Chief  Justice  Tindal^  myself,  and  brother 
Boeanquet,  expressly  take  the  distinction  between  the  one  character  and  the 
other.  And  even  if  there  had  been  an  agreement  between  themselves  that  one 
ihonld  be  the  sole  pimnaster,  that  would  not  vary  the  rights  of  other  persons  as 
igainst  them  all.  The  case  of  Peterson  v.  Ganclasequi,  15  East,  62,  was  relied 
*1621  ^^  ^y  ^^^  counsel,  who  insists  that  the  decision  of  the  jury  in  *this  case 
-■  is  wrong :  but  it  does  not  militate  against  what  the  Court  b  now  about 
to  do;  for  there  a  seller,  knowing  he  was  d^ing  with  a  mere  agent  of  another 
man  who  lived  abroad,  gives  crecut  to  the  agent  only,  debits  him,  sends  him  the 
intoioes  made  out  to  him,  and  in  his  name,  and  dealing  with  him,  and  him  alone, 
he  cannot  aferwards  turn  round  and  charge  the  principal,  haying  made  his  elec- 
tion when  he  had  the  power  of  choosing  between  the  one  and  the  other.  But 
even  that  case  was  sent  back  to  the  jury  for  further  information,  and  though  I 
was  counsel  in  the  cause,  being  now  twenty-Uiree  years  aoo,  I  really  forget  what 
became  of  it.  A  case,  however,  against  the  same  defendant,  Oandasequi,  was 
tried  in  the  Common  Pleas,  about  uie  same  time  at  the  suit  of  one  Addison/  4 
Tannt.  574,  and  it  was  not  sent  back,  for  the  Court  were  clearly  of  opinion  that 
the  principal  was  not  liable,  although  fit>m  both  the  oases  it  appeared  that  the 
foreign  merchant,  the  principal,  was  present  at  the  purchase  ana  assortment  of 
the  ^ods,  and  had  several  meetings  with  the  plaintiff,  but  the  plaintiff  made  his 
election.  But  at  all  events,  that  was  a  case  as  between  the  character  of  agent 
and  principal ;  and  I  think  the  fallacy  of  the  present  ar^^ent  has  turned  upon 
itating  Mr.  Hollingworth  to  be  a  mere  a^nt,  and  that  principals  were  discovered 
afterwards,  although  this  is  a  case  of  joint  authority. 

I  think  the  other  point, — ^vis.  if  there  was  this  joint  authority,  as  I  think 
there  clearly  was,  has  the  manner  in  which  Tate  dealt  with  HoUinffWorth  after- 
wards released  the  other  co-owners  7— does  not  arise.  I  cannot  discover  any 
eridence  from  which  I  can  draw  this  conclusion ;  it  b  not  to  be  found  in  any  of 
the  conespondence,  or  in  any  of  the  parol  evidence.  If,  as  was  put  to  the  jury, 
*1S31  ^^'^  ^^  ^^  "^^y  fraud,  or  if  *Tate  knew  that  there  had  been  any  set- 
^  tlement  of  accounts  between  them  and  Hollingworth,  that  might  have 
raised  a  different  question. 

But  it  has  been  said^  it  was  not  fully  put  to  the  jury^  that  Hollingworth 
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alone  debited.  The  chief  iostice'e  att^Uon  was  not  caUed  to  that  whea  an- 
minff  up :  if  it  had,  his  loroBhip  says  he  would  have  said  something  of  it;  aad 
we  sdl  know  his  xeaudiness  to  adopt  snggeBtions  lespectfdlly  addressed  to  bm,M 
I  am  well  assured  this  suggestion  would  have  been,  judging  of  tiie  (^UBrta  bm 
whence  such  a  suggestion  would  have  come  in  this  case.  But  this  is  no  gn«d 
for  a  new  trial ;  and  I  am  satisfied,  that  if  it  had  been  made,  it  eould  not^  ad 
ouj^ht  BOt,  to  have  any  avail :  when  once  ihe  joint  authority  and  jotal  benefit  a 
this  insurance  is  estaolished,  there  is  an  end  to  the  question.  Indeed,  I  u 
myself  satisfied,  that  although  these  four  defendants  were  not  g^ieral  partucn^ 
and  although  one  part-owner  ot  a  ship  has  not,  in  that  station,  a  right  to  issiR 
for  the  others,  yet  these  defendants  were  special  partners  in  the  adventuretii 
which  these  ships  were  engaged.   I  therefore  think  this  rOle  must  be  difiehaigei 

Gasblbb,  J.  I  think  there  can  be  no  doubt  that  there  was  a  joint  antiiontj; 
and  I  do  not  think  it  was  at  all  made  out  that  Tate  knew  who  the  part^nneii 
were :  he  had,  therefore,  no  opportunity  to  exercise  an  election,  and  I  onader 
that  he,  or  those  who  represent  him,  liave  a  right  to  go  against  all  tlie  indm- 
duals  really  liable,  whenever  they  are  discovert.  As  to  the  lying  bj,  if  Tite 
had  been  in  ciroumstanoes  to  interfere,  and  he  had  lain  bv  for  an  unreuoubk 
time,  there  might  have  been  some  colour  for  the  observations  which  hxn  ben 
addressed  to  us.  But,  under  the  circumstances  of  the  caae,  I  am  of  ofKoki 
that  nothing  Whatever  has  occurred  to  dischiurge  any  of  the  defend-  rt]$| 
antd.  >• 

Tauqhan,  J.  If  I  saw  that  the  juir  had  arrived  at  a  wrong  oondiiakm,  I 
would,  notwithstanding  the  cause  has  already  been  twice  tried,  coaseiit  to  it 
going  down  to  a  third  trial.  It  is  admitted  that  the  defendants  were  pat* 
owners  of  the  ships ;  and  the  only  question  in  the  ease  in  my  opinioQ  U}  Wa 
the  order  for  insurance  given  upon  the  joint  authority  of  all  the  defendaaH* 
In  the  argument  urged  on  behalf  of  the  defendants,  the  case  was  pat  npoe  m 
grounds :  first,  that  it  was  substantially  a  caae  of  principal  and  agent;  i4 
secondlv,  that  by  the  dealings  which  have  subsequently  taken  place  amoB^ 
the  derondants,  they  were  afi  disoharffed  ezoept  HoUingworth.  In  order  to 
substantiate  and  render  available  the  first  ffround,  it  was  neoeasaiy  to  iapo^ 
the  judgment  of  the  Court  of  King's  Bench  in  Thompson  «.  Davenport:  ^ 
was  attempted  to  be  done;  but,  in  my  opinion,  not  succeesfully.  Bat,  is  tnthi 
this  is  a  case  of  joint  liability,  and  not  of  principal  and  agent ;  and  this,  to  aj 
mind,  aiSbtds  a  clear  and  satisfactory  answor  to  all  the  arguments  urged  oa  tk 
behalf  of  the  defendants^  and  is  the  foimdation  oi  my  judgment.  I  think  k 
olear  that  there  was  a  joint  authority  to  insure:  I  should  be  even  isoliaal  ^ 
say  there  was  a  partnership.  When  the  jury  found  there  was  a  joint  aatto^j 
I  think  there  was  an  end  of  the  case.  Then,  supposing  there  was  aa  ongitfl 
joint  liabilitv,  how  is  it  possible  to  say  that  what  has  taken  place  amongst  tk 
defendants,  behind  the  backs  of  all  the  parties  on  the  other  side,  ean  ha^  ^ 
the  effect  of  discharffing  any  of  them  7  It  has  been  urged  that  there  was  %M 
question  which  ought  to  have  been  left  to  the  jury,  vii.,  whether  credit  wa 
fliven  to  Hollingworth  alone.  But  unless  it  had  been  further  proved  *that  ^^^^ 
Tate  knew  at  the  time  what  the  other  persons'  intentions  were,  whieh  ^ 
olearly  was  not  proved^  I  do  not  think  their  finding  this  question  in  the  affifB*- 
tive  would  have  made  any  difference.  The  other  defendanCe  would  bo(  be<uh 
charged,  unless  Tate  had  ezei^cised  an  election;  and  unless  he  kaewwbotfte 
other  persons  were,  I  think  he  had  no  opportunity  of  exeroising  one.  Oat* 
whole^  I  think  the  question  was  for  the  juty,  and  that  they  have  com  totke 
right  eottclttsion.  ^ 

TiNDAL,  0.  J.  I  concur  entirely  in  the  opinions  which  have  been  tt^M"^ 
It  has  been  argued  as  a  case  of  principad  and  agent;  but  it  really  was  a  caseff 
joint  liability :  indeed,  I  might  say,  of  partnership.  I  oononr  in  thinkiiigOtt 
this  fact  decides  the  case,  and  makes  an  end  of  the  question.  If  I  bad  len  t» 
the  jury  the  question  in  respect  of  the  sole  credit  having  been  givw  ^^^ 
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lingwoiih,  I  oertaiiily  should  kave  told  them  that  there  was  no  evidenoe  what- 
erer  to  ahew  that  Tate  knew  who  the  other  penons  intereeted  were;  and,  if  he 
did  not,  their  finding  upon  the  pointy  wonld  have  been  quite  unavailing;  for  I 
mm  olearly  of  opinion,  that  aqoh  Knowledge  was  essential  to  put  Tate  to  his  eleo- 
tion.  As  to  the  other  point, — the  subsequent  discharge, — ^I  am  also  clear  what 
I  aaid  about  partners  was  merely  used  as  an  illustration.  It  is  true  that  the 
liability  of  one  lointly  liable  may  be  discharged  by  a  new  agreement  founded 
upon  a  good  and  iraiid  consideration;  but  the  case  of  Lodge  v.  Dicas,  8  B.  & 
Aid.  611,  shews  how  difficult  a  matter  it  is,  when  once  a  joint  liability  has  been 
created^  to  obtain  a  release  from  it.  In  my  opinioUi  the  case  has  been  properly 
decided.  Bule  discharged. 


*166]  •WOODv.  HURD.    JmeU. 

3j50Oi,  liaTlng  been  awarded  by  ajiny  as  damages  in  an  action  against  an  attomej  for 
breach  of  promise  of  marriage,  the  Oonrt  rcAised  to  set  aside  the  yeidict  on  the  groimd 
that  the  damages  were  esEcassiye. 

This  was  an  action  for  breach  of  promise  of  marriage,  in  which  the  iuir 
gaTe  a  verdict  for  3500/.  The  plaintiff  was  an  attome/s  daughter,  the  defend- 
ant an  attorney. 

It  appeared  that,  by  his  fether's  will,  the  defendant  had  personal  property 
bequeathed  to  him,  wmch  was  sworn  to  be  under  80,000,  and  was  charged  with 
annuities  to  the  amount  of  1650/.,  and  with  the  payment  of  10,000/.  down  to  a 
younger  brother.  All  the  testator's  residuary  estate  was  derised  t^  the  de- 
fendant. 

Sir  John  CampbeUf  v^n  an  affidavit  that  the  residuary  estate  was  not  worth 
mofe  than  500/.,  and  that  the  personal  property  bequeathed  to  the  defendant 
was  80  circumstanced  that  he  derived  no  immediate  income  from  it,  moved  to 
set  aside  the  verdict  on  account  of  the  damages  beinff  excessive;  suggestisig  that 
the  jury  might  have  been  misled  as  to  the  defendant's  means,  by  considering 
the  large  legacy  left  to  his  younger  brother  aa  evidence  of  the  indue  of  the  resi- 
doary  estate. 

Ths  ooubt  fpranted  a  rule  nisi;  bat  when  cause  was  shewn,  it  appearing, 
upon  examination  of  the  affidavit  used  for  the  defendant,  that,  though  not  in 
the  enjpvment  of  an  immediate  income  under  his  &ther^s  will,  he  was  entitled 
to  considerable  property  in  reversion,  the  rule  was  Discharged. 

Sir  John  Campbell^  Moody ,  and  BuU^  for  the  defendant. 

Sir  Fredtrick  Pollock,  and  Atcherley,  Serjt^  for  the  phdntiff. 


«167]  «PIEBGB  V.  FOTHBBGILL.    June  16. 

On  a  promissoiy  aote,  pajable  on  demand,  where  there  Is  no  proof  of  any  agreement  for 
intereet,  the  plaintiff  is  onlj  entitled  to  interest  from  the  daj  of  issuing  the  writ  of 
summons. 

This  was  an  action  on  a  promissory  note  for  8917. 10s.,  bearing  date  August 
1st,  1833,  made  by  the  defendant,  and  payable  to  the  plaintiff,  on  demand,  for 
Talne  received. 

The  declaration  contained  no  count  for  interest. 

Tbe  witness  who  proved  the  defendant's  signature,  said  the  note  was  given  for 
money  advanced  by  the  plaintiff. 

The  writ  was  senred)  March  22d,  1834.  The  cause  tried,  May  20th, 
1835. 


486  Thompson  v.  Thompsoh.    T.  T.  1835,  [167 

The  jury  haTing  found  a  yerdiet  for  425JL  13t.  M.^  hang  the  unouit  of 
interest  from  the  date  of  the  note,  added  to  the  principal  som, 

ffeaUniy  obtained  a  mle  nid  to  rednee  the  damagee  to  3911. 10s.,  on  it 
ground  that  there  had  been  no  allegation  or  proof  of  any  agreement  lir 
interest. 

Tal/curdy  Serjt.,  and  Steers  who  shewed  canse,  contended,  that  when  it  ap- 
peued  to  be  the  intention  of  the  parties  to  pay  interest,  the  jnry  might  albr 
It  in  the  shape  of  damases :  Niohol  v.  Thompson,  1  Campb.  52,  n;  CaltoD  t. 
Bragg,  15  East,  223;  Bmoe  v.  Hunter,  3  Gampb.  467;  Slack  v.  Lowell,  S 
Tannt.  157 ;  Harrison  v.  Allen,  2  Bing.  4;  at  all  eyents,  as  the  note  wm  pay- 
able on  demand,  the  plaintiff  was  entitbd  to  interest  from  the  time  of  the  ooii- 
mencement  of  the  action. 

Heaion,    That  mi^ht  haye  been  so  when  actions  were  commenced  bj  liiitit, 
which  was  held  eqmyalent  *to  demand.     Bat  the  writ  of  anmrnonfl  ^^fA 
at  present  in  use  has  no  such  effect     And  here  there  is  no  ooont  for  ^ 
interest 

TiNDAL,  G.  J.  I  do  not  see  any  foundation  for  the  distinction  attempted  to 
be  made  between  the  latitat  and  the  writ  of  summons :  for  the  latitat  was  nenr 
explained  to  the  defendant ;  and  the  issuing  the  writ  of  summons  which  seti 
forth  the  cause  of  action  has  the  same  effect  as  filing  a  latitat  I  think,  tbo^ 
fore,  this  rule  should  be  made  absolute  for  computing  the  interest  from  the  tine 
of  issuing  the  writ  of  summons. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute  accordiD|1j. 


THOMPSON  ».  THOMPSON.    Jvfnell. 

The  instalments  of  an  annnitj  for  the  payment  of  which  a  bankrupt  is  surety  ob^,  h^ 
which  he  coTenants  to  paj  in  case  of  the  default  of  the  grantor,  are  not,  when  tkj 
become  dne  after  his  bankruptcy,  provable  under  a  fiat  against  the  surety. 

This  action  was  brought  against  the  defendant,  as  surety  for  one  George 
Smallwood,  a  bricklayer,  to  recover  280^.,  fpr  two  years  and  a  half  irrean  d 
an  annuity  of  112^.,  due  April  80th,  1834,' under  an  indenture  of  the  31st  of 
October,  1831,  between  the  said  G.  Smallwood  and  the  plaintiff;  and  30t  ei- 
penses  occasioned  by  the  principals'  default  of  payment;  and  also  to  leoow 
from  the  defendant  as  such  surety,  the  loss  the  plaintiff  had  sustained  bySDiil- 
wood's  not  completing  the  carcases  of  certain  houses,  pursuant  to  the  defbo^ 
ant's  covenant  in  the  said  grant  of  annuity,  on  or  before  the  24th  of  Jane. 
1882. 

The  defendant  pleaded,  first,  as  to  so  much  of  the  declaration  as  related  to  tk 
non-payment  of  the  280^.,  that  on  the  8th  of  December,  1831,  he  becsoei 
bankrupt,  *and  that  the  cause  of  action  accrued  to  the  plaintiff  before  |^269 
he  became  bankrupt :  a  similar  plea  as  to  the  30^.  expenses :  and  as  to  *- 
the  alleged  non-completion  of  the  houses,  that  they  were  completed.  On  \\» 
pleas,  issues  were  joined,  and  the  jnry  found  by  a  special  verdict,  that  before 
the  commencement  of  this  suit,  to  wit,  on  the  8th  of  December,  1831,  the^ 
fendant  became  a  bankrupt ;  and  that  thereupon  a  certain  commission  of  bak- 
rnptoy,  bearing  date  at  Westminster,  the  8th  of  December,  1831,  was  after  tk 
making  of  the  indenture  in  the  declaration  mentioned,  duly  awarded  and  issaei 
against  the  defendant :  that  by  virtue  of  the  said  commission  the  defeedui 
was  duly  found  and  adjudged  to  be  a  bankrupt :  and  that  the  defendaot  after- 
wards and  before  the  commencement  of  this  suit,  to  wit,  on  the  3rd  of  ApA 
1838,  duly  obtained  his  certificate  :  that  140/.,  part  of  the  said  sum  of  &^^ 
of  the  said  annuity,  yearly  rent  charge;  or  annual  sum,  became  and  was  <i>^ 
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ind  owing,  and  in  uiear  to  the  plaintiff,  before  the  said  third  of  April|  1888 ; 
iod  the  sum  of  140/.,  rendue  of  the  said  sum  of  280/.  of  the  said  annnitj, 
yearly  rent^harge,  or  annual  sum,  beoame  and  was  dae  and  owing  and  in  arrear 
to  the  plaintiff,  ainoe  the  3rd  of  April,  1838.  And  if  upon  the  whole  matter 
aforesaid  it  should  seem  to  the  Court  that  the  said  certinoate  was  not  a  bar  to 
the  action,  then  the  jurors  said  that  the  eanses  of  action  in  respect  of  the  first 
breach  in  the  declaration  assigned  did  not,  nor  did  any  of  them,  or  any  part 
thereof,  accrue  to  the  plaintiff  before  the  defendant  becune  a  bankrupt,  within 
the  true  intent  and  meanbg  of  the  statute  then  in  force  concerning  bankrupts ; 
and  in  that  case  they  assessed  the  damages  of  the  pluntiff  by  reason  thereof, 
o?er  and  above  the  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, to  280/. :  that  the  cause  of  action  in  respect  of  the  breach  of  covenant 
*1701  ^  ^^®  ^^  declaration  lastly  assigned,  also  ^accrued  to  the  plaintiff  be- 
^  fore  the  said  3rd  of  April,  1838 ;  and  if  upon  the  whole  matter  afore- 
said, it  should  seem  to  the  Court  that  the  said  certificate  was  not  such  bar  as 
lutwiforesaid,  then  the  jurors  said,  that  the  said  cause  of  action  in  respect  of 
the  said  breach  of  covenant  in  the  declaration  lastly  assigned,  did  not,  nor  did 
aoy  part  thereof,  accrue  to  the  plaintiff  before  the  defendant  became  a  bankrupt 
asaroresud;  and  in  that  case,  they  assessed  the  damages  of  the  plaintiff  by 
leaaon  thereof,  over  and  above  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  1220/.,  and  for  those  costs  and  charges,  to  40t. 

Adams^  Seijt.,  for  the  plaintiff.  None  of  the  plaintiff's  demands  were  prov- 
able under  the  defendant's  commission,  and  themore,  his  certificate  is  no  bav 
to  the  action.  The  expenses  occasioned  by  the  default  of  the  principal  to  pay 
his  annuity,  and  the  demand  in  respect  of  the  unfinished  houses,  are  unliqui- 
dated damages,  which  have  never  been  the  subject  of  proof  under  a  commis- 
sion :  the  only  question  is  as  to  the  proof  of  the  arrears  of  the  annuUy.  The 
fifty-fourth  section  of  6  G.  4,  c.  16,  enables  an  annuity  creditor  of  a  bankrupt 
to  prove  the  value  of  the  annuity,  under  a  commission  against  the  grantor. 
Bat  the  plaintiff  is  the  annuity  creditor  of  Smallwood  the  principal,  not  of  the 
defendant,  Smallwood's  surety  :  he  cannot  prove  therefore,  under  that  section. 
The  fiffy-sixth  section  provides  for  the  cases  of  a  debt  payable  upon  a  contin- 
genc7,  which  has  not  happened  before  the  issuing  of  the  commission,  and  where 
the  value  shall  not  be  ascertained  before  the  contingency  shall  have  happened. 
But  an  nndertakiuff  to  pay  in  default  of  a  third  person  is  not  a  debt,  and  the 
contingency  of  such  defiault  b  not  susceptible  of  valuation.  Atwooii  v.  Par^ 
$17^1  tridge,  4  Bingh.  209;  ^Overseers  of  St.  Martin-in-the-fields  v.  War- 

^'^•1  ren,  1  B.  &  Aid.  491 ;  Taylor  1;.  Youn^  3  B.  &  Aid.  521. 

Alexaiiider,  for  the  defendant.  The  court  will  give  a  liberal  construction  to 
the  clauses  in  the  Bankrupt  Act  for  facilitating  the  proof  of  debts  and  conse- 
qoent  discharge  of  the  bankrupt  Ex  parte  Grundy,  1  Mont.  &  M'A.  298, 
Kz  parte  Tindial,  8  Bingh.  402,  Ex  parte  Lewis,  1  Mont.  &  M<A.  426,  Pattison 
V.  Banks,  Cowp.  540,  Brooks  v.  Lloyd,  1  T.  B.  17,  Baxter  v.  Nichols,  4  Taunt. 
90.  The  plaintiff's  claim  is  a  debt  payable  on  a  contingency  within  the  intent 
of  the  fiflty-sixth  section.  In  Ex  parte  Myers,  2  Deac.  &  Chitty,  251,  the  con- 
tingency did  not  happen  till  after  the  bankruptcy.  In  Attwood  v.  Partridge  the 
party  was  not  surety  for  the  payment  of  a  debt,  but  for  payment  of  premium : 
Bire  v.  Morean,  4  Bing.  57,  was  a  question  of  costs  which  are  not  a  contracted 
debt,  but  a  payment  in  invitum  :  Taylor  v.  Young,  Overseers  of  St.  Martin-in- 
the-Fields  v.  Warren,  and  Hoffham  v,  Foudrinier,  5  M.  &  S.  21,  turned  on  the 
effect  of  a  ckuse  in  49  a.  3,  c.  121. 

AdanUf  was  heard  in  reply.  Cur,  adv,  vult, 

TufDAL,  C.  J.  The  question  arising  on  this  special  verdict  is,  whether  the 
several  breaches  of  covenant  stated  in  the  declaration  are  either  debts,  or  are 
claims  and  demands,  which  are  by  the  statute  made  provable  under  the  commie- 
Bion ;  for,  unless  they  fiedl  within  that  description,  the  certificate  will  be  no  bar 
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within  the  6  Q.  4,  o.  16,  8. 1S7,  and  conseqiMntly  the  phintiff  will  b  «W 
to  the  Teidict. 

'^Nowas  to  the  breaeh  of  eoTenant,  which  ib  lastly  aeriflned  in  ^  de-  p^-, 
claration,  vix. — ^that  Smallwood  did  not  oomplete  and  finish  the  bcb-  ^  * 
saages  therein  desoribed,  bo  as  to  make  them  fit  for  habitaiden,  en  « k^ 
tiie  24th  of  Jane,  1882 ;  that  is  a  demand  for  general  and  nnliqiiidbted  toce 
Bttoh  as  cannot  be  ascertained  without  the  intervention  of  a  jniy,  ud  a  ^ 
gether  incapable  of  forming  the  subject  of  a  proof  by  the  aiidant  or  iegtik 
of  the  party  himself.  Snoh  damages,  thereforSi  can  never  be  eoaadsc^ai 
debt  or  demand  payable  nnder  a  commission. 

Again,  as  to  the  second  breach  of  corenant,  which  is  fbr  801.  rikgeitoV 
the  expenses,  costs,  and  damages,  sustained  by  the  d^endant^  by  reiBot  of  nt 
non-payment  of  the  annuity,  that  breach  appears  also  to  be  open  to^Bueoi* 
jection  as  the  last  j  besides  which,  it  is  clear,  that  if  the  plaintiff  h§AwTi^ 
to  prove  under  the  commiasiofl  the  annuity  itself,  which  10  the  priaapii  ^ 
he  cannot  be  allowed  to  prove  these  damages  which  aze  only  inoidentilnife^ 
cessory  to  the  annuity  itself. 

The  question,  therefore,  upon  this  record  is  reduced  to  the  nsple  fcot 
whether  the  instalments  of  an  annuity,  fw  the  payment  of  which  the  bu^^ 
1b  surety  only,  and  which  he  expressly  covenants  to  pay  in  case  of  tlieMci 
of  the  mntor,  are  provable  under  a  fiat  against  the  surety,  where  soch  i&^ 
ments  do  not  become  due  until  after  the  bankruptcy  of  Uie  surety;  iBdvec| 
of  opinion,  that  they  are  not.    K  such  a  demand  is  provable  at  all,  it  nist  hi 
within  the  provisions  of  the  fifty-sixth  section  of  the  statnte,  and  no  otkcr.  F< 
as  to  the  fifty-fourth  section,  its  object  was,  to  enable  the  anniuty  ereditorof  ■< 
bankrupt  to  prove  for  the  value  of  an  annuity  under  a  commission  agnsA  tk 
grant(H'.     But  the  plaintiff  in  this  case,  is  not  the  annuity  creditor  of  tk  ^ 
fendant  the  bankrupt.   The  defendant  neither  ^granted  the  annuity,  nor  ^-. 
covenanted  absolutely  for  its  payment :  he  on^  covenanted  to  pay  in  ^ 
case  the  grantor  should  make  dmult.    It  is  ckar,  therefore,  that  tke  cue  s 
not  within  the  fifty-fourth  section.    The  fifty-fifth  section  was  passed  to  vJi^ 
Hhe  collateral  surety  for  pavment  of  an  annuity  to  come  in  under  a  conmiiai:^ 
issued  against  the  principal  debtor.   It  is  unnecessary  therefore  to  say,  tbi  tb 
section  cannot  apply  to  the  present  case,  where  the  commission  lias  mea  tsbkc^ 
not  against  the  grantor  of  the  annuity,  but  against  the  surety  himself.    No*^ 
tion,  therefore,  can  posssibly  apply  to  this  case,  except  it  be  the  iftr-aixt^ 
That  section  provides  for  two  cases : — ^first,  where  there  is  <<a  debt  payaUe  vfx 
a  contingency  which  has  not  happened  before  the  issuing  of  the  oomnussioD;"  i^ 
which  case  the  commissioners  are  directed  to  ascertain  the  value  theieof)«B^y 
admit  the  creditor  to  prove  the  amount  so  ascertained.    The  second  out*. 
'<  where  the  value  shall  not  be  ascertained  before  the  contingency  shall  have  kip- 
pened,^'  and  in  that  event  the  creditor  may,  after  such  contingenov  shall  ktv? 
happened,  prove  in  refipeot  oi  the  debt,  and  receive  dividends  witA  tlw  otha 
creditors,  not  disturbing  any  former  dividends :  and  the  question  is,  wbet^ 
the  instalments  mentioned  in  the  first  breach  of  the  declaration,  fiiU  within  dtto 
the  one  or  the  other  of  these  provisions. 

We  think  it  clear,  that  the  <|uarterly  payments  of  the  annuity  not  Ming  ^ 
until  after  issuing  of  the  commission,  are  not  comprised  within  the  Jbrtt  port  ^ 
the  section.  Before  the  days  of  payment  arrived,  uiese  instalmenls  are  not  00^ 
no  debt,  but  can  never  become  a  debt  from  the  surety,  except  on  the  event  ths 
Smallwood,  the  grantor  of  the  annuity,  shall  make  default  in  audi  pajneiv 
But  the  value  of  such  a  contingency  it  is  impossible  to  calculate.  The  liaUi? 
of  the  surety  would  depend  upon  the  power  and  the  will  of  the  piinoipal  to  pj 
""the  first  quarter,  and  also  the  subsequent  instalment  as  they  foil  due;  r^y^^ 
^d  it  is  needless  to  say,  that  such  a  continsencv  cannot  be  subjected  to  ^ 
J^y  known  law  of  calculatiom,  and,  accoitungly,  when  the  present  jJaintif, 
i>efore  any  quarterly  payment  became  due,  appked  to  the  conuniasioner  to  smv- 
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:- jin  the  valoe  of  the  a&nuitj,  and  to  allow  bim  to  prove  sach  yalne,  tbe  oom- 
liflsioner  rejeoied  the  proof,  and  we  agree  in  the  judgment  given  by  the  Ooart 
•t-f  Review,  who  held  such  rejection  to  be  right    (See  £x  parte  Thompson, 
lont.  &  Bligh,  219.)    If  the  instalments  of  an  annuity  are  provable  at  all,  it 
.  iQflt  either  be  by  proving  the  present  value  of  the  whole  annuity,  or  by  prov- 
^  ag  the  separate  value  of  each  instalment  as  it  falk  due.     But  it  is  obvious  that 
7'he  act  has  made  no  provision  for  the  proof  of  the  present  value  of  the  annuity 
V^inst  the  estate  of  the  surety.    If  the  whole  annuity  is  allowed  to  be  proved 
,^.^ gainst  the  estate  of  the  surety,  there  is  no  provision  in  the  statute  for  reim- 
'  mrsiog  the  surety,  by  enabling  the  assignees  to  look  to  the  prinoipal  debtor  for 
.  Bdemnity.    Whereas  in  the  ease  of  the  bankruptcy  of  the  grantor  of  the  annu- 
.  ty,  and  the  annuity  beinff  proved  against  his  estate,  a  provision  is  made  for  the 
;^  ndemnity  of  the  surety  by  the  55th  section :  namely,  that  the  surety,  by  pay- 
.Dg  to  the  creditor  the  ascertained  value  of  the  annuity,  may  have  the  benefit  of 
ihe  proof  of  the  annuity  creditor  against  the  bankrupt's  estate.   By  this  course, 
Jbe  whole  of  the  annuity  transaction  is  closed  as  to  all  the  parties;  the  grantor, 
'  |he  surety,  and  the  annuitant.   The  absence,  therefore,  of  any  similar  provision 
in  the  case  of  the  surety  becoming  bankrupt,  leads  to  the  inference,  that  it  was 
not  intended  to  provide  for  such  case  by  the  statute,  but  that  it  should  be  left 
^.^gl  as  it  stood  at  common  law.     And  we  think  as  the  *whole  value  of  the 
-'  annuity  is  not  provable  at  once  under  the  fifty-sixth  section,  so  neither 
IB  each  particular  instalment  provable  after  the  contingency  happens.    For  the 
fiftj-foarth  section  of  the  act  deals  with  an  annuity  as  a  debt  of  a  peculiar  nature, 
and  provable  in  one  way  only ;  directing  the  present  value  of  the  whole  of  the 
annuity  to  be  ascertained,  and  such  whole  value  to  be  the  subject  of  proof;  not 
that  each  successive  instalment  shall  be  proved  as  it  becomes  due.    And  if  the 
annuity  is  so  dealt  with  under  the  fifty-fourth  section,  where  the  proof  takes 
place  against  the  grantor's  estate,  there  is  no  reason  to  suppose  the  legislature 
would  have  treat^  it  difierently  under  the  fiftynsixth  section,  as  against  the 
estate  of  the  suretv,  if  such  annuity  was  intended  to  be  proved  under  that  sec- 
tion.   And  indeed  it  would  be  a  great  hardship  on  the  annuity  creditor  to  com- 
pel him  to  prove  each  separate  instalment  as  it  became  due;  that  is,  as  the  con* 
tingency  of  the  default  of  the  principal  benefit  happened  through  a  long  series 
of  years;  for  that  would  in. effect  be,  to  take  away  from  him  the  whole  benefit 
of  his  security  without  giving  him  a  real  share  under  the  estate. 

This  decision  does  not  in  any  manner  overrule  the  case  of  the  proof  against 
the  estate  of  the  guarantee  or  surety  for  a  debt,  after  the  default  of  the  princi- 
pal, which  proof  was  allowed  in  Ex  parte  Myers  and  Others,  Mont.  &  Bligh, 
229 ;  but  is  limited  to  the  case  before  us,  the  proof  of  the  instalments  of  an 
annuity.  As  therefore,  we  consider  that  no  part  of  the  demand  in  this  declara- 
tion was  provable  under  the  commission  against  the  defendant,  we  think  there 
must  be  Judgment  for  the  plaintiff. 


n76]    ♦LEONARD  v,  CHARLES  SIMPSON,  Executor  of  STEPHEN 
SIMPSON.    Junen. 

In  debt  upon  a  judgment  by  default,  against  defendant  aa  ezecntori  the  production  of  the 
judgment  and  of  a  testatum  fi.  fa.  upon  which  the  sheriff  had  returned  nulla  bona  tes- 
tatoriSi  and  a  lerj  of  coata  de  bonis  propriis,  Held,  unanswered,  sufficient  evidence  of 
a  derasUyit. 

In  debt  upon  a  judgment  against  the  defendant,  as  executor  of  Stephen 
Simpson,  with  suggestion  of  a  devastavit,  the  only  evidence  produced  by  the 
plaintiff  was  an  examined  office  copy  of  the  record  and  testatum  fi.  fa.  in  the 
fomer  action,  by  which  it  appeared  that  the  defendant^  as  executor  of  Stej^n 
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Shnpson,  kad  been  saed  in  oovenant  (^venne  London)  for  die  imn^t 
anniiity  jmbtod  to  the  pbintiff  fbr  his  life  by  Stepken  Simiwn : 

That  tie  defendant  had  allowed  judgment  to  go  aadnBt  kirn  by  di&tt'. 

That  »  writ  of  inauiry  had,  thereopony  iasned  io  m  akeriibef  Loib.^ 
kad  returned  78^.  l6<.  ^dama^s  and  20<.  ooals  to  be  doe  to  the  pkintiff ;  f»» 
vpon  it  was  oonsidered  Uiat  he  ehonld  reoover  kia  -danageB  found  bj  tk  wr 
tttioB,  and  20/.  for  his  ooste  and  charges  adjudged  of  increaae;  wbicb  to 
eosta,  and  charges,  in  the  whole  amonnted  to  94/.,  to  be  letied  t^lbegni^ 
chattels  whioh  wei^  of  Stqihen  Simpson  mt  the  time  tvf  his  deatii inikb 
of  the  defendant  as  exeoator  as  aforesaid  to  be  administered;  tndifbey 
80  much  thereof  in  his  hands  to  be  administered,  then  21L  pareel,Ac^cf 
proper  goods-and  chattds  of  the  defendant : 

That  a  fi.  fa.  was  dii^ected  to  the  sheriff  (Sio.)  of  London,  in  eoafcnitT 
the  judgment,  and  that  <'the  sheriff,  to  wit,  William  Holland,  aberiff^ 
dty  aforesaid,"  (Sic.)  retnmed  that  the  defendant  had  no  goods  wbkb  to 
the  said  Stephen  Simpson  at  the  time  of  his  death,  to  *be  admiaiflteM  »; 
and  that  the  sheriff  had  not  any  of  the  proper  goods  <fr  chattels  of  <be  ^ ' 
defendant  in  his  bailwiok  whereof  ke  oonld  vause  to  be  made  the  211 
Ac.: 

That  tkerenpon  it  ittis  sufficiently  testified  to  the  Court  that  the  ^< 
had  sufficient  goods  and  chattels  which  were  of  the  said  Stephai  Sinpsci 
ceased,  at  the  time  of  his  death,  in  his  hands,  as  executor  as  alnmitr 
administered,  in  the  city  of  Litchfield,  whereof  tlie  sheriff  of  that  dtji 
cause  to  be  levied  the  whole  amount  of  the  said  damages,  oeols,  asd  ebu 
and  that  the  defendant  had  sufficient  of  his  own  proper  ^oods  and  cbtttL' 
the  said  city,  whereof  the  said  sheriff  might  canse  to  be  levied  Ike  sud  «■ 
21/.  parcel,  &c. : 

That  thereupon  the  plaintiff  prayed  a  writ  of  testatum  fi.  la.  to  be  dinct^^  i 
the  said  city  of  Litchfield,  commanding  iam  to  levy  accordingly : 

That  it  was  granted  to  him,  &c. : 

And  that  William  Holhmd,  sheriff  of  the  city  of  Litchfield,  tkereapoa  Rtn- 
ed  tliat  he  had  caused  to  be  levied  21/.  of  the  proper  goods  and  chaUelf  «^  ^ 
defendant,  which  he  had  paid  to  the  plainUff;  but  that  the  defenda&tksit 
goods  or  chattels  in  his  bailiwick  which  were  of  Stephen  Simpson,  deceas^< 
the  time  of  his  death  in  the  hands  of  the  defendant  to  be  administered. 

On  behalf  of  the  defendant  it  was  objected  that  this  evidence  did  not  ^- 
dently  establish  a  devastavit ;  upon  which  a  verdict  was  taken  for  the  pkisc! 
with  leave  for  the  defendant  to  move  to  set  it  aside  andcntiff  a  nonsait  i^ 

BuU,  who  moved  accordingly,  contended, 

That  the  testatum  was  irregular:  the  return  to  the  fi.  &.  wkick  preceded^ 
putt>orting  to  be  a  return  of  Sie  ^sberiff,  instead  of  the  sherilb  of  Loo-  r«|^ 
don,  and  being  therefore  a  nullity :  and  ^ 

That  the  statement  of  the  issuing  of  a  fi.  fa.  into  London,  and  a  reta21^  ^ 
mere  form,  on  which  to  found  the  issuing  of  the  testatum  fi.  fa. :  so 

That  there  being  in  fact  no  return  to  the  fi.  fa.,  the  defendant  might  stL. 
hsve  assets  in  London,  although  he  had  none  in  Litchfield ;  and,  further, 

That  the  sheriff  ought  to  have  returned  a  devastavit.  Bock  v.  LeightAi.  1 
Salk.  810 ;  Erving  v.  Peters,  8  T.  R.  685.  If  it  were  sufficient  to  retonDaia 
bona  testatoris  to  the  test.  fi.  fa.,  the  plaintiff  might,  for  the  purpoee  of  chut 
ingthe  defendant  unjustly,  purposely  issue  his  writ  into  a  county  in  whkh  tk 
testator  had  no  goods.  At  all  events,  it  was  necessary  to  prove  the  issaio^^ 
a  fieri  facias  into  London,  and  a  return  of  nulla  bona  thereto. 

Ootoling,  shewed  cause.  The  judgment  by  default  was  suffident  priiD&  6^ 
cadence  of  a  devastavit,  for  it  is  an  admission  of  assets  in  the  ezeeutor'i  b0« 
and  after  that  admission  he  must  account  for  the  application  of  |hen : 

And  it  is  neither  usual  nor  necessary  for  the  sheriff  to  return  a  devutarii 
CHoBSop  «.  Me,  8  M.  ft  8. 175, 1  Wms.  Sand.  219,  b.  note,  and  the  nActi 
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'  -  )  there  oHed;  SkeUm  v.  BrnwUng,  1  Wib.  268,  ChaUoneri^.  OUloner,  cited 
^'^^)8IceltOQ  V,  HawiiDg,  Hope  v.  &gne,  8  East,  2,  Bhrakmoie  «.  Meroer,  2 
'  ^^^ni,  Saniid.  402.  In  Fur  v.  NewiMn,  4  T.  B.  dd8,  Lord  Kenjon  relraoted 
'<  -  •'  1  opinion  he  had  expressed  in  Emag  v.  Peters. 

''^-  Ehen,  the  testatom  fi.  fa.  to  tke  sboriff  of  Litolifield,  though  irreffular  for 
^  '^791  ^^^  ^  *  coneet  retnrn  to  the  *preeeding  writ,  is  not  a  nuUitj;  the 
s  r  J  Ooart,  npon  aipplioation,  would  have  amended  the  retnrn. 
t  :  SvU,  Skelton  v.  Hawling  only  shews  that  jadffment  by  defanlt  is  an  adniia- 
>  a  of  assets:  Trail  v,  Edwards,  6  Mod.  808,  Wharton  v.  Richardson,  2  8tr. 
l:2!"T5.  Gballoner  v.  Ohalioner  was  decided  on  the  authority  of  Rook  v.  Leigh* 
c  iLiwhere  the  sheriff  returned  a  deTastarit.  But  Hope  v,  Bague,  and  Erring 
Peters  are  comdliisiye  to  shew  tiiat  the  evidenoe  in  the  present  case  was  not 
-Iricient.  Our.  adv.  vuit. 

j:  Tindal,  C.  J.    The  short  point  in  this  case  is,  whether  snoh  eridenoe  of  a 
V-  Twtarit  was  given  at  the  trial  on  the  part  of  the  plaintiff,  as,  being  un- 
*>  jswered  by  the  defendant,  entitles  the  plaintiff  to  a  yerdiot ;  and  we  think  the 
:.  •  idence  was  sufficient  for  that  purpose. 
o  The  jndgment  by  default  in  the  former  action  is  condusiye  upon  the  defend- 
It,  that  he  has  assets  to  satisfy  the  judgment.    This  is  so  thoroughly  settled 
•  rthe  case  of  Rook  v.  Leiffhton,  and  in  other  cases  which  had  preened  it,  that 
^  >  <  vas  admitted  to  be  the  Taw  by  the  defendant's  counsel  in  arguing  the  case  of 
.   kviQgv.  Petera,  3  T.  R.  685. 

y   The  fact  therefore  is  oonelnsiTely  established  against  the  ddimdant,  that  he 
'  ^  J8  assets  of  the  testator  in  his  hands :  and  the  only  question  which  remains 
^r  i,  what  eridence  is  necessary  to  shew  ihat  he  has  wasted  those  assets. 
/•   Id  reason  and  fjood  sense,  very  little  eridence  ought  to  be  necessary  for  that 
Nifpofle.    It  is  his  duty  when  called  upon  by  notice,  or  by  a  writ  of  execution, 
:  ^1801  ^^^^®'  ^  satisfy  the  debt  out  of  the  moneys  of  the  testator,  or  *to  shew 
^  the  assets  to  the  sheriff,  that  he  may  make  the  debt  out  of  them ;   and 
Meordiagly,  very  slender  eridenoe  has  at  all  times  been  held  to  be  sufficient  to 
frore  the  devastarit.     The  issuing  of  a  writ  of  fi.  fa.  directed  to  the  sheriff  of 
AecoQDty  where  the  action  was  laid,  and  a  return  nulla  bona  thereto,  has,  for  a  ' 
long  time  past,  been  deemed  eridenoe  enough.     And  yet,  if  the  reason  of  the 
thing  be  considered,  the  suing  out  and  return  of  such  writ  unto  the  county 
there  the  action  is  laid,  affords  no  necessary  presumption  that  the  defendant  has 
ever  beard  of  it.     For  it  is  a  mere  fiction  of  law  to  suppose  the  defendant  resi- 
dent in  the  county  where  the  venue  is  laid  in  a  personal  action :  and  even  If  he 
be,  the  sheriff  would  as  a  matter  of  course,  return  nulla  bona  to  the  writ,  unless 
tathentio  information  was  given  to  him  where  the  testator's  goods  were  to  be 
feond,  and  they  were  exposed  to  his  officers.     And  before  the  present  practice 
prevailed,  of  issuing  a  fi.  fa.  and  retuming  nulla  bona  thereto,  it  was  usual  for 
the  sheriff  to  summon  an  inquest  of  office,  and  to  return  a  devastarit  in  addition 
to  hb  return  to  the  writ,  of  fi.  Uk.  which  being  an  ex  parte  proceeding,  gives  no 
notice  whatever  to  the  defendant. 

In  the  present  case,  the  plaintiff  sued  out  a  testatum  '^.  &.  to  the  sheriff  of 
Litchfield,  with  a  return  that  the  sheriff  had  caused  to  be  levied  the  costo  de 
bonis  propriis  of  the  defendant,  and  that  the  defendant  had  no  goods  or  chattels 
of  the  testator  in  his  hands  to  be  administered.  Now  it  must  be  admitted,  that 
the  testatum  fieri  £aoias  in  this  case  was  irregular,  inasmuch  as  it  proceeds  wpon 
the  suggestion  of  an  award  of  a  writ  of  fieri  facias  to  the  $heriff  of  London ; 
whereas  the  court  must  take  judicial  notice  that  there  are  two  therifs  and  not 
one  only. 

Bat  the  testatum  ^.  fa.  is  irrtmdar  only,  it  is  not  a  nuBity.    And  if  the 

pbintiff  had  applied  to  amend  the  recital,  no  doubt  such  amendment  wosild 

«io<|i  have  been  *pennitled  and  no  objection  could  have  been  then  taken  to 

^^^J  the  fi.  fa. 

fiat  the  question  is,  as  the  testatum  fi.  fa.  has  been  actually  issued  and  rs- 
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turned,  and  no  objection  taken  against  its  irregularity,  whether  snch  retarn,  tint 
the  sheriff  has  aotoally  levied  the  amount  of  the  costs,  out  of  the  proper  goodi 
of  the  defendant,  and  that  there  are  no  goods  of  the  testator  within  his  buli- 
wick,  does  not  afford  more  satis&otory  evidence  that  the  defendant  had  notice  of 
the  claim,  so  as  to  call  upon  him  to  pay  the  debt  or  offer  the  goods  of  the  tests- 
tor  to  the  sheriff,  than,  if  a  fi.  &.  had  been  returned  in  the  ordinary  ooune, 
nulla  bona,  by  the  sheriff  of  the  county  where  the  action  was  brought?  Afid 
we  feel  no  doubt  that  such  is  the  case ;  and  that  the  defendant  was  called  spoil 
at^he  trial  after  the  production  of  the  testatum  fi.  fa.  and  return,  to  shew,  dut 
be  had  not  wasted  the  goods  of  the  testator,  but  was  ready  to  give  them  to  tke 
sheriff,  so  that  it  was  not  the  sheriff's  f&ult  that  he  did  not  make  the  debtoit 
of  them ;  and  as  no  such  evidence  was  offered  by  the  defendant  at  the  Uial,  le 
think  the  plaintiff's  evidence  sufficient  to  establish  a  devastavit. 

We  therefore  think  the  rule  for  entering  a  nonsuit  ought  to  be  discharged 

Ruledisehar^ 


*BRADSH  AW  v.  SEIL6ECK,  Administrator  of  MART  SKILBECE,  r«^g^ 

deceased.    June  17.  *-  ^ 

Derise  of  leaseholds  to  testator's  daughter  for  life;  remainder  to  her  two  bods  forGfe; 
and  in  case  she  should  not  have  a  son  or  sons  to  attain  the  age  of  twentj-ooe,  and  i 
such  sons  dying  without  lawful  issue,  then  to  her  daughters,  their  executors,  admini- 
trators,  and  assigns;  and  if  such  daughters  should  die  without  iBsue,  remainder  orer 
all  the  residue  of  testator's  estate,  to  his  daughter: 

Held,  that  the  testator's  daughter  took  an  estate  for  life  in  the  leaseholds,  with  remaifi^ 
to  her  two  sons  for  life,  with  the  ultimate  remainder,  on  certain  contmgenda,)e 
herself. 

Tms  was  an  action  of  assumpsit  to  recover  the  amount  of  a  promissorj  sod 
for  1031.  13s.  9d.f  dated  the  Ist  of  June,  1831,  made  by  the  intesUte,  Msj 
Skilbeck,  and  delivered  to  the  plaintiff;  and  also  to  recover  the  sum  of  Sl^ 
M.  for  medicines  and  attendance,  as  an  apothecary. 

The  defendant  pleaded  plene  administravit  praeter  24/.  9s.  The  plaintiff  mpA 
judgment  by  default  as  to  the  24/.  9s.,  and  in  his  replication  traversed  the  plev 
administravit  preeter,  and  upon  that  traverse  issue  was  joined. 

By  mutual  oonsent  the  following  case  was  submitted  for  the  opinion  of  tbe 
Gourt : — 

On  the  1st  of  June,  1831,  Mary  Skilbeck  made  the  promissory  note  do- 
tioned  in  the  declaration,  which  still  remained  in  the  plaintiff's  hands  uD|!iii 
She  was  also,  at  the  time  of  her  death  indebted  to  the  plaintiff  in  the  eoa  (^ 
SI  5s.  6c/.,  which  likewise  remained  unpaid. 

Mary  Skilbeck  was  the  only  daughter  of  Edward  Hepworth,  who,  by  hiswiO, 
after  charging  his  personal  estate  with  the  pavment  of  debts,  &o.,  gave  til  iB>^ 
leasehold  buildings,  lands  and  grounds  in  Huddersfield,  or  near  thereto,  to  Robert 
Firth  and  John  Hirst,  to  hold  to  them,  their  heirs,  executors,  administrators,  as^ 
assigns,  in  trust,  to  permit  and  suffer  his  daughter  Mary  to  receive  the  rente  ii^ 
profits  thereof  for  and  during  the  term  of  her  natural  life;  and  frmtd 
^immediately  after  her  decease  to  her  two  eldest  sons,  for  and  during  the  r«|^ 
terms  of  their  natural  lives,  as  tenants  in  common,  and  not  as  joint  ten-  ^ 
ants, — (if  but  one,  then  wholly  to  that  one), — but  charged  and  chargeaUetjf 
onlv  one  son  with  the  payment  of  50/.  each  to  the  younger  children  which  ki 
said  daughter  might  have;  but  if  there  should  be  two  sons,  then  only  witbtk 
payment  of  20/.  each  to  the  younger  children  which  his  daughter  might  lAXt- 
And  in  case  his  daughter  Mary  should  not  have  a  son  or  sons  to  attain  the  if 
of  twenty-one  years,  and  of  such  sons  dying  without  lawful  issue,  then  toi 
and  every  the  daughters  of  his  daughter  Mary,  their  exeoators^  adouaiftnM* 
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rad  a«sigD8:  if  only  one  daughter,  then  wholly  to  that  one,  and  to  her  legal 
representativea.  In  case  testator's  daughter  should  happen  to  die  without  lawful 
iasue,  there  were  several  remainders  oyer.  All  the  rest,  residue,  and  remainder 
of  his  household  furniture,  goods,  stock  in  trade,  debts,  and  all  other  his  real 
and  personal  estate  whatsoever  and  wheresoever,  he  gave  to  his  executors  and 
inistees  (charged  and  chargeable  with  the  payment  of  his  just  debts,  funeral 
expenses,  legacies,  &c.),  in  trust  for  his  daughter  Mary,  so  that  the  same  might 
be  at  her  own  sole  and  separate  disposal,  when  and  as  she  should  request  the 


The  testator  died  in  the  year  1799,  without  revoking  or  altering  the  above 
will. 

At  the  time  of  making  his  will,  and  also  at  the  time  of  his  death,  he  was 
possessed  of  a  leasehold  interest  in  the  buildings,  lands,  aud  grounds,  particu- 
larly mentioned  in  the  will.  The  will  was  duly  proved  by  the  executors  and 
Mary  Skilbeck,  his  executrix,  who  entered  into  possession  of  the  leasehold  pro- 
perty mentioned  in  the  will,  soon  after  the  death  of  the  testator,  and  continued 
in  possession  until  her  death.  At  the  time  of  the  making  of  her  father's  will, 
*1841  ^^  ^^  '^^  ^®  ^™®  ^^  ^'^  death,  *she  had  two  sons,  Edward  (the  pre- 
^  sent  defendant)  and  Matthias.  After  her  father's  death  she  had  a 
daughter,  who  died  at  the  age  of  seven  years,  and  two  other  sons,  John  and 
Thomas.  The  four  sons  all  lived  to  attain  their  majority,  but  Matthias  died  in 
1820,  aud  Thomas  in  1826;  both  intestate  and  unmarried.  The  husband  of 
Mary  Skilbeck  died  in  1814,  before  any  of  the  sons  had  attained  their  majority, 
and  she  herself  died  intestate  on  or  about  the  9th  of  November,  1888. 

The  defendant,  upon  the  death  of  his  mother,  took  out  letters  of  administra- 
tion to  her  personal  estate,  and  entered  into  possession  of  the  leasehold  premi- 
ses particularly  mentioned  in  the  will  of  Hepworth ;  and  from  that  time  until 
the  assignment  hereinafter  mentioned  receiveid  the  rents  and  profits  to  a  consi- 
derable amount:  he  had  also,  since  that  assignment,  continued  in  the  receipt  of 
the  rents  and  profits  of  the  premises. 

John  Hirst,  one  of  the  executors  and  trustees  named  in  the  will  of  Hep- 
worth,  died  soon  after  his  testator :  Robert  Firth,  another  of  the  executors  and 
the  sarviving  trustee,  died  in  January,  1828,  leaving  his  son,  Thomas  Firth, 
his  sole  executor,  who  duly  proved  his  will.  The  le^  estate  in  the  leasehold 
property  comprised  in  the  will  of  Hepworth  became  thus  vested  in  Thomas 
Firth. 

By  an  indenture  of  assignment,  bearing  date  the  11th  of  November,  1834, 
and  made  between  the  said  Thomas  Firth,  therein  described  as  executor  of 
Bobert  Firth  deceased,  of  the  one  part,  and  the  defendant  in  this  cause,  therein 
described  as  administrator  of  his  mother,  Mary  Skilbeck,  deceased,  of  the  other 
part,  it  was  witnessed  that,  in  consideration  of  the  sum  of  125/.  to  the  said 
T.  Firth  in  hand  paid  by  the  said  £.  Skilbeck,  the  receipt  whereof  the  said 
T.  Firth  did  thereby  acknowledge,  and  did  discharge  the  said  £.  Skilbeck  and 
*1851  ^^^  ^^  leasehold  premises  therefrom,  he,  the  said  *T.  Firth,  did  there- 
-l  by  bargain,  sell,  assign,  transfer,  and  set  over,  remise,  release,  and  quit 
claim  unto  the  said  E.  Skilbeck,  his  executors,  administrators,  and  assigns,  the 
said  buildings,  lands  and  grounds  comprised  in  the  will  of  Hepworth,  with  the 
appurtenances,  to  have  and  to  hold  the  same  unto  the  said  E.  Skilbeck,  his 
executors,  admistrators,  and  assigns,  from  thenceforth,  for  and  during  all  the 
residua  and  remainder  then  to  come  and  unexpired  of  a  term  of  sixty  years, 
granted  to  Hepworth  by  Sir  John  Ramsden,  and  for  every  renewed  term  of 
years  to  be  granted  thereof,  as  fully  and  effectually  to  all  intents  and  purposes 
as  the  same  iiad  at  any  time  theretofore,  been  held  or  enjoyed ;  subject,  never- 
theless, to  such  covenants,  payments,  provisoes,  and  conditions  as  were  contained 
in  the  said  lease  from  Sir  J.  Ramsden,  and  also  subject  to  the  payment  of  20/. 
apiece  to  the  younger  children  of  the  said  M.  Skilbeck,  and  to  such  of  the  trusts 
of  the  will  of  Hepworth  as  then  remained  unperformed. 
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The  leflse  of  the  property  in  question,  was  of  far  greater  value  than  the  tnm 
of  125^,  paid  by  the  defendant  to  T.  Krth  (soppoeing  that  earn  to  be  a  charge 
upon  the  lease),  and  the  legacies  of  20L  to  each  of  the  yoonger  ohildren  of  }Amrj 
Sfldlbeck,  and  the  unperformed  trusts  of  Hepsworth's  will^  if  any. 

Administration  had  not  been  taken  out  by  any  person  to  the  personal  «st«ts 
of  Matthias  Skilbeok.  The  24^.  9t.  assets  confessed  were  qnite  independent  «f 
any  interest  which  Mary  Skilbeek  m^t  have  had  at  the  time  of  her  desilh  in 
the  leasehold  property  comprised  in  tne  will  of  Hepworth. 

The  questions  for  the  opinion  of  the  Court  were : — ^first,  Whether  Maiy 
Skilbeek  (besides  her  life  estate,)  took  undor  the  will  of  Hepworth  aaj,  and 
what  interest,  in  the  leasehold  premises  comprised  therein,  either  directly  or 
through  Matthias,  as  one  of  his  next  of  kin  :  *and  secondly.  Whether  nr^ 
such  interest  or  the  rents  and  profits  reoeiTed  by  the  defendant  sinee  the  ^ 
death  of  Mary  Skilbeek,  or  any  part  thereof  Staking  into  consideration  the  snh 
sequent  assignment  (tf  the  legal  estate  to  the  aefendant)  form  assets  in  his  I 
as  her  administrator,  so  as  to  negative  the  plea  of  plene  admiaialraTit  | 
24Z.  90.  If  the  Court  should  be  of  opinion,  either  that  that  intmreei,  or  ihom 
rents  and  profits,  or  any  part  thereof,  formed  under  the  oircumstaiioea  of  this 
case,  such  assets,  then  it  was  agreed  that  the  plaintiff  should  seoover  his  whok 
(daim  in  the  same  manner  as  if  he  had  succeeded  upon  the  issues  of  plsnd  ad> 
ministravit  prseter  24^.  9«. ;  but  if  the  court  should  be  of  a  contrary  opinioa, 
then  that  the  defendant  should  have  judgment  in  the  same  manner  as  if  he  had 
succeeded  on  that  issue,  and  that  in  either  case,  the  judgment  should  be  entani 
in  such  form  as  the  Court  should  direct 

Cf^Ml^f  for  the  plaintiff,  contended, 

First,  That  under  Hepworth's  will,  upon  Edward  and  Matthias  (the  tvo 
eldest  sons  of  Mary  Skilbeek)  attaining  twenty-one,  Mary  Skilbeok  took  as  is- 
siduary  legatee  the  absolute  interest  in  the  leasehold,  subiect  to  their  life  estatas 
as  tenants  in  common :  Hind  v.  Lyon,  2  Leon,  64 ;  Pells  v.  Brown,  Gie.  Jas. 
690;  Bacon  v.  Hill,  Moore,  464;  Toovey  v.  Baaset,  10  East,  460 ;  Leifaieri- 
lier  s.  Tracy,  8  Atk.  798.  Upon  her  death  (Matthias  having  died  pteviooslf), 
the  whole  of  these  leaseholds,  subject  to  the  defendant's  life  interest  in  &  b» 
ety,  became  assets  in  his  hands  as  her  admistrator  to  be  put  in  a  legal  eoune 
of  administration,  or  at  least  that  a  moiety  of  the  rents  and  profits  of  these 
leaseholds  (the  whole  of  which  were  rec^yed  by  him  after  her  d^ith)  constituted 
such  assets. 

^Secondly,  Supposing  the  construction  of  the  will  to  be  that,  sobject  ^rivr 
to  Mary  Skilbeck's  life  estate,  the  defendant  and  MaUhias,  upon  their  ^  ^^' 
attaining  twenty-one,  took  the  leaseholds  absolutely  in  moieties,  the  share  whieh 
Mary  took  in  Matthias's  moiety  under  the  statute  of  distributions,  became  upon 
her  death,  and  the  defendant's  entering  into  the  whole  of  the  leaseholds,  aflseti 
in  his  hands,  or,  at  least,  a  proportionate  share  of  the  rents  and  profits  reeeifcd 
by  him  after  her  death  became  so. 

(Many  authorities  were  referred  to  lor  the  purpose  of  establishing  that  ths 
leaseholds  were  legal  assets  in  the  defendant's  hands,  but  it  being  eonoeded  that 
if  Mary  Skilbeek  took  more  than  a  life  interest  in  them,  the  plaintiff  was  enti- 
tled to  judgment,  it  was  unnecessary  to  refer  to  that  branch  of  the  arguoMnt) 

Wighimany  for  the  defendant,  argued  that  the  sons  of  Mary  Skilbeek  took  an 
afasolute^nterest  in  these  leaseholds  under  the  testator's  will.  At  common  law, 
there  could  be  no  limitations  oi  chattel  interests  by  way  of  remainder ;  Baa. 
Abr.  Legacies  and  Devises,  K. ;  and  from  the  sums  which  the  testator's  sons 
were  charged  to  pay  to  the  children  of  Mary  Skilbeek,  it  was  plain  he  intended 
his  sons  to  take  an  absolute  interest.  But  even  if  this  were  otherwise,  the  de> 
fendant  was  not  liable  to  the  plaintiff  in  respect  of  Matthias's  share,  as  no  sd* 
ministration  had  been  taken  out  of  Matthias  s  effects.  The  defenduit  hdd  in 
his  own  right  under  the  conveyance  from  Thomas  Firth. 

Cleatbjf.    The  validity  of  executory  devises  of  leaseholds  has  long  been  as- 
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tablisbed.  Fean^'s  Ooai  Bam.  401, 495,  Mannkig's  oasei  B.  Bep,  187,  Lanpol'b 
case,  10  Rep.  47 ;  and  as  to  the  charge  for  Marj  Skilbeok's  childarea,  it  is  not. 
*1881  ^^P^'^  ^°  ^^  tenants  for  life,  but  on  the  pipperty  itself. 

^  Our.  adv.  im/fe. 

TiN0.^,  G.  J.  The  deetsion  of  this  case  will  torn  upoa  the  single  poiat, 
whoelher  Mary  Skilbeck  took  any  interest  in  the  leasehold  properiv,  bequeathed, 
by  the  will  of  Sklward  H^wor^  beyond  a  life  estate  7  for  it  has  been  property, 
admitted  in  tbe  coarse  of  the  avgatnent,  that  if  she  took  wore  than  a  life  estate, 
the  leasehold  will  be  assets  in  the  hands  of  the  administrator,  and  the  judgment 
most  be  for  the  plaintiff. 

And  we  are  of  opinion,  that  under  the  will  of  Edward  Hepworth,  Mary  Skil- 
beck took  an  express  estate  for  life,  with  a  remainder  to  h^r  two  eldest  sons, 
Bdwasd  and  Matthias^  for  their  lives,  as  tenants  in  common,  with  the  oltimiMt 
remainder  in  the  term,  on  certain  contingen<»es,  to  herself:  andt  tha^  oqam^ 
quendy,  upon  the  death  of  Matthias,  his  mother  Mary  Skilbeck  became  absor 
lately  enlitiad  to  his  moiety,  for  the  remainder  of  the  terv^. 

The  real  qoestion  is,  wh^her  the  express  devise  for  life  to  the  two  eldest  tons 
is  enlarged,  ot  the  words  which  follow  mto  an  estate  tail ;  for  if  snob,  is  the  casoi 
it  most  DO  admitted  that  they  would  take  ^e  whole  interest  in  the  leaaehoU^^ 
and  tiiat  any  remainder  o?er  would  be  Toid. 

The  words  upon  which  that  qaestion  has  turned  are  thesa^  tIs.  '^  but  iu  case 
my  said  dan^^ter  Mary  shall  not  ha^re  a  S(m  or  sons  to  attain  the  age  of  twenty- 
one  yeapsy  and  tucA  sens  d^ng  vtitkout  kkwfid  umis,  then  I  ffive  wd  bequeatk 
the  same  to  her  daughter  or  daughters;  but  in  case  my. said  daughter  should 
happen  to  die  without  lawful  issue,''  then  the  testatov  deWiMS  it  over« 
*1891  ^^  ^^  ^vpk  it  dear  that  ti^ese  words  do.  not  import  *a  giving  ow 
^  of  the  leasehold  upon  the  general  failure  of  issue  o£  mQ  two  sons,  whiojb 
woald  be  an  estnte  tail,  but  a  dying  without  issue  under  twenty-oal^.  So  tha^ 
the  event  upon  which  the  leasehold  is  given  over,  most  happen  wiUiiu  a  period 
which  oan  create  no  danoer  of  a  perpetuity.  The  cases,  cited  on  the.  parti  of  the 
pluntiff,  a^  manv  of  which  are  to  be  found  collected  in.  Feame  ost  Contingent 
Remaiindersy  pp^  470,  &c«,  are  auffieieut  authority  to  that  point. 

In  the  event,  therefore^  which  has  actually  happened  of  Matthias  dying  with- 
ont  children,  his  moiety  in  the  term  came  to  his  mother,  either  under  the  devise 
over,  in  case  of  the  seneral  failure  of  issue  in  her ;  or  Sit  all  events,  under  tl^e 
residuaj7  clause  of  the  will. 

As  to  the  aigument  that  by  xeasQn  <^the  charges  contained  in  the  will  of  cer- 
tain sums  to  be  paid  to  the  younger  children,  the  tenants  for  life  must  be.  prcr 
siuned  to  take  the  whole  interest,  the  answer  has  beeu  properly  given,  that  the 
chi^ffe  is  not  imposed  On  the  tenants  for  life,  but  on  the  property  itseli 

We  think,  therefore,  there  must  be  judgment  for  the  plamtiff. 

Judgment  f<m  the  pkiatiff. 


DOE  dem.  WATT  v.  MORRIS.    June\J. 

Held,  that  the  conyejance  of  a  manor  by  the  commissioners  of  woods  and  forests  on  the 
part  of  the  crown,  did  not  entitle  the>  pnrchaser  to  maintain  ejectment  against  the  posr 
setsor  of  land  inclosed  from  the  waste  of  the  manor,  more  thaa  twenty  years  before 
the  oonvcyancS)  witkeut  leave  of  the  crowa* 

This  was  au  action  of  ejectment  brought  to  reooves  the  posseasion  of  oertaan 

lands,  in  the  county  of  Radnor,  and  the  declaration  contained  a  demise  by  the 

"^lOOl  ^®^^'  ^^  ^®  plaintiff,  on  the  15th  of  December,  in  the  *first  year  of  his  pre> 

J  sent  Majesty's  reigu.   Thedefendant  (beaded  not  guilty,  and  the  cause  was 

tried  at  th(9  Uat  aaaiicfl  for  the  county  of  Hereford,  wlm  the  juicy  fonad  a  vw* 
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diot  for  tlie  lessor  of  the  plaintiff;  damages  Is.;  salijeot  to  the  (^nuon  of  ti 
Court  upon  the  following  case  :— 

The  manor  of  Isooed,  in  the  coontj  of  Radnor,  and  the  wastes  within 
same  were  long  before  and  at  the  time  of  making  the  inclosnre  heranifter » 
tioned,  and  from  thenceforth  until  the  oonveyanee  to  the  lessor  of  the  pliiil 
hereinafter  mentioned  in  the  possession  of  our  lord  the  King,  who  was  dad 
all  that  time  seised  thereof  in  his  demesne  as  of  fee,  in  right  of  his  crovn. 

Before  and  at  the  time  of  the  said  inclosnre  the  premises  now  in  posseai 
of  the  defendant,  (and  the  possession  of  which  is  sought  to  be  recovendbTt 
present  ejectment),  were  waste  lands  within,  and  ps^eel  of  the  mi  vma 


In  the  year  1803,  the  said  premises  were  without  the  leave  of  oar  lord 
King,  taken  in  from  the  said  wastes  and  were  then  inclosed  and  have  been  h 
and  occupied  from  that  time  to  the  present  as  inclosed  land,  separate  ind  divii 
from  the  uninclosed  and  waste  lands  of  the  said  manor,  and  do  acknowledgn 
or  payment  of  rent  was  proved  to  have  been  made  by  the  oocupier  thereoi 

In  the  year  1826,  the  lessor  of  the  plaintiff  purchsaed  from  our  lord  the  Ei 
the  said  manor  of  Isooed  and  other  property,  and  the  same  was  conveyed  t«k 
by  the  following  instrument  which  was  duly  executed  in  conformitj  vitk 
provisions  of  the  57th  G.  8,  c.  97,  by  the  commissionerB  of  his  Majesty's  wm 
forests,  and  land  revenues. 

«  These  are  to  certify  that  in  pursuance  of  a  warrant  from  the  right  boa 
able  the  commissioners  of  his  Majesty's  treasury  of  the  united  kingdom  of  Gi 
^Britain  and  Ireland,  bearing  date  the  19th  day  of  August,  1826,  the 
right  honourable  Charles  Arbuthnot  and  William  Dacres  Adams,  Esqoire 
two  of  the  commissioners  of  his  Majesty's  woods,  forests,  and  Und  leTeu 
for  and  on  behalf  of  the  King's  most  excellent  Majesty,  have  contracted 
agreed  with  James  Watt  of  Aston  in  the  county  of  Warwick,  Esquire,  k 
sale  to  the  said  James  Watt,  of  all  that  the  manor  of  Isooed  in  the  coast 
Badnor,  with  the  rights,  members,  and  appurtenances  thereto  beloDgn|, 
all  those  rents  and  yearly  sums  of  money  due  and  payable  to  the  loni  df 
said  manor,  commonly  called  quit  rents,  rents  of  assise,  and  custoiosij  r 
whatsoever,  to  the  said  manor  belonging  or  appertaining,  due,  payable,  or 
ing  out  of  all  and  every  the  lands,  tenements,  and  henKlitaments  repotcd, 
cepted,  taken,  or  known  to  be  part,  or  parcel  thereof,  or  belonging  to  the  I 
manor;  and  also  all  courts  baron,  and  courts  leet,  fines,  waifs,  estrays,  deodi 
escheats,  forfeitures,  reliefs,  heriots,  service,  goods  and  chattels  of  fekos, 
fugitives,  of  outlawed  persons,  and  of  persons  put  in  exigent,  hawking,  haol 
fishing,  fowling,  and  all  quarries  of  stone  and  slate  of  every  description,  aa 
other  franchises,  liberties,  privileges,  immunities,  profits,  commodities,  ni 
vantages,  with  all  and  every  their  appurtenances,  to  the  said  manor,  and  n 
ties  thereof  belongins  or  in  anywise  appertaining;  except  nevertheless, 
always  reserving  to  his  Majesty,  his  heirs,  and  successors,  out  of  the  £iid 
for  which  the  contracting  and  agreeing  is  hereby  certified,  all  and  every  »ii 
sons,  free  disposition,  rights  of  patronage,  and  presentations  of  churches,  i 
ages,  and  chapek  within  the  said  manor,  and  ail  fee  farm  rents  not  being 
orial  rents  belonging  to  the  crown  as  lord  of  the  said  manor,  payable  oQt 
in  respect  of  any  premises  within  the  said  manor,  and  also  all  mines  sod 
erals  whatsoever,  within  the  same,  with  full  power  to  work  the  same  and 
of  them  as  fully  and  ^effectually  as  if  this  sale  had  not  been  made;  , 
which  said  manor  and  premises  are  part  of  the  possessions  or  land  ' 
revenues  of  the  crown  within  the  ordering  and  survey  of  the  Court  of  Excbeq 
at  or  for  the  price  or  sum  of  1200Z.  of  lawful  money  of  Great  BntMxa,  I 
paid  by  the  said  James  Watt  into  the  Bank  of  England,  and  carried  u 
account  of  the  public  monevs  of  the  Commissioners  of  his  Migesty'f  vd 
forests,  and  land  revenues  being  <  The  Woods  and  Forest  Fund ;'  and  i 
and  immediately  .after  the  payment  of  the  said  sum  into  the  Banking 
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ner  aforesaid,  and  the  inrolment  of  this  certificate,  and  tbe  receipt  for  the  said 
parchase  money  in  the  offioe  of  the  auditor  of  the  land  reyenues  for  the  oonntj 
aforesaid,  and  thenceforth  for  oyer,  the  sud  James  Watt  and  his  heirs  or 
assigns  shall  be  adjudged,  deemed  and  taken  to  be  in  the  actual  seisin  and  noa- 
session  of  the  said  hereditaments  and  premises  so  by  him  purchased,  and  shall 
hold  and  enjoy  the  same  peaceably  and  quietly,  freed  and  discharged  from  all 
claims  and  demands  of  his  Majesty,  his  heirs  and  successors,  or  of  any  person 
or  persons  claiming  under  him  or  them  (except  as  before  excepted,)  and  in  as 
full  and  ample  manner  to  all  intents  and  purposes  as  his  Majesty,  his  heirs  or 
BQceessors  might  or  could  have  held  or  enjoyed  the  same,  if  such  sale  had  not 
been  made ;  hj  force  and  virtue  of  an  act  of  parliament  passed  in  the  57th  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  cap.  97,  intituled  <  An 
Act  for  ratifying  Articles  of  Agreement  entered  into  by  The  Right  Honorable 
Henry  Hall,  Viscount  Gage,  and  the  Commissioners  of  His  Majesty's  Woods, 
Forests,  and  Land  Reyenues,  and  for  the  better  Management  and  Improyement 
of  tbe  Land  Reyenues  of  the  Crown/  Given  under  our  hands  this  80th  day  of 
December,  in  the  year  of  our  Lord  1826. 

G.  Arbuthnot,  |  Commissioners  of  His  Majesty's  woods,  forests,  and  land 
W.  Dacres  Adams,  j     reyenues." 

*1931      *^^^  receipt  for  the  purchase-money,  by  the  cashier  of  the  Bank  of 
-'  England,  and  a  certificate  of  enrolment  in  the  office  of  the  auditor,  were 
indorsed  in  this  instrument. 

No  demand  of  the  possession  of  the  premises  was  made  upon  the  defendant 
Morris  before  the  commencement  of  the  ejectment,  but  a  notice  by  the  lessor  of 
the  plaintiff,  to  quit  on  the  11th  of  December  then  next,  was,  on  the  18th  of 
November,  in  the  year  1830,  and  before  the  commencement  of  the  ejectment 
served  on  Price,  who  was  at  that  time  the  tenant  in  possession  of  the  pre- 
mises, and  who,  before  the  ejectment,  delivered  over  such  notice  to  his  landlord 
Parsons. 

Parsons  was  the  landlord  of  the  present  defendant  Morris  and  the  real  de- 
fendant in  this  ejectment. 

Tbe  declaration  in  the  ejectment  was  served  on  the  defendant  on  the  28  th  of 
December,  1833.  « 

Tbe  question  for  the  opinion  of  the  Court  was — 

Wbether  the  lessor  of  the  plaintiff  was  entitled  to  recover  the  possesnon  of 
the  premises  by  this  ejectment. 

Tbe  case  was  argued  in  Hilary  term. 

E.  V.  Btchardsj  for  the  lessor  of  the  plaintiff.  The  manor  and  wastes  hav- 
ing belonged  to  the  crown  within  six  years,  passed  to  the  lessor  of  the  plaintiff 
under  tbe  commissioners'  certificate.  By  the  stat.  57  G.  3,  c.  97,  s.  6,  the 
purchaser  upon  the  inrolment  of  the  certificate,  <<  shall  be  deemed  to  be  in 
actual  possession  and  seisin  of  the  premises,  rights,  and  interests  by  him  pur* 
chased;  and  shall  hold  the  same  as  filly  and  amply  to  all  intents  and  purposes 
as  his  majesty  might  have  done  if  such  sale  had  not  taken  place."  A^  the 
word  mcmor  in  the  certificate  is  sufficient  to  pass  waste  land  within  the  manor, 
4  Cruise's  Dig.  39,  it  remains  only  to  inquire  what  were  the  rights  of  the  crown 
*1941  ^^^^  respect  to  this  waste  land  at  the  time  of  the  certificate?  Now  *the 
^  kins;  can  never  be  put  out  of  possession  by  the  wrongful  entry  of  a  sub- 
ject; Co.  Ui.  41,  b.,  67,  b. ;  Vin.  Abr.  Prerog.  2,  4  j  Bac.  Abr.  Preroff.  E. 
6;  Elgin  V.  Archbishop  of  Tork,  Hob.  322  :  and  if  the  defendant  could  not 
insist  on  his  adverse  possession  against  the  crown  at  the  time  of  the  conveyance, 
neither  can  he  against  the  plaintiff. 

£,  V.  WiUiamB,  for  the  defendant.  It  may  be  conceded  that  no  adverse 
pwsession  short  of  sixty  years, — 9  G.  3,  c.  16, — ^will  prevail  against  the  crown ; 
but  by  21  Jac.  1,  c.  14,  whenever  the  king  has  been  out  of  possession  twenty 
years  before  information  and  intrusion,  the  defendant  may  plead  the  ^neral 
issue;  and  shall  retain  the  possession  he  had  at  the  time  of  the  information  ex-. 
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hibitedy  until  tbie  title  be  txiedy  foim^  or  ac^udged  for  the  Ung.  lb  tUs  ott, 
therefore,  the  king  had  no  more  than  a  right  to  file  an  informalioa  of  UtrBra; 
and  saoh  a  right,  if  assignable  at  all,  at  iSl  events,  does  not  i^ass  bj  mere  geBB> 
ral  words  in  a  oonveyance.  Rights  <^  eitarj  stand  on  the  same  fiwtiiig  in  real 
prop^ty  as  ohoses  in  action  in  personal ;  and  the  transfer  of  snch  rights  is  oos- 
trary  to  the  prinoiplea  of  law :  $2  H.  8y  o.  9.  [TjndaXi,  G.  J>  Does  (bft 
statute  bind  tbe  ccown  f  there  i&  no  doubt  the  king  may  assign  a  ohose  is  m- 
tion.]  But  not  a  right  of  entry ;  3  Leon.  123^  Vin.  Abr»  Prerqg.  And  mt 
a  ohose  in  action  must  be  assigned  by  express  wovds.  Besidei^  the  king  nif 
be  bound  by  a  statute  in  order  to  the  prevention  of  fsaqd :  5  Hep.  15;  and  tk 
statute  of  32  H.  8,  o.  9, 10  (tirooted  against  ohaapevty  and  embrsoery.  Iftii 
dear  that  in  the  present  case  a  snbjeet  would  be  precluded  from  bringing  geet 
meat :  and  where  the  subjeot  has.  no  ejectment|  it  may  be  *ioontended  ^m 
that  tiie  king  is  pot  to.  his  office  foojid:  Com.  Dif*  Prerog.  D«y  S^neTi  *> 
casQ,  9  Rep^  95.  Alter  such  a  length  of  possession,  tbe  Govt  may  piesaaei 
grant ;  fbr  the  48  G.  31,  0.  73,  s«  1^  empowera  itke  surreyoihgeoeial  ta  aeli  a* 
croaohments  on  the  wastes  of  the  crown*     But, 

2dly.  Even  if  the  commisrioners  hftd  the  rights  they  bad  not  the  inteatioi^ 
to  pass  the  waste  in  question  by  this  certificate*  Grants  of  Imd  by  the  am 
being  void  under  1  Ann.  stat.  1,  s.  5,  the  commissioners  had  no  aathority,  a- 
cept  under  57  0.  8,  o.  97,  s.  4.  That,  act  gives  them  a  power  to  sell  imaon, 
and  a  power  to  sell  waste  lands;  and  the  latter  power,  womd  not  have  beea  add- 
ed, if  the  legislature  had  intended  that  waste  Ifm^  should  pa0s  under  the  v«id 
manor.  The  eommissionersi  therefore^  having  employed  the  word  mamar  oilj 
in  the  certifieate,  it.  may  be  presumed  they  <fid  not  mean  to  aot  on  their  pour 
with  respect  to  waste. 

Richards'.  The  specific  poweri^^plicabk  to  wastes  was  added  to  eaaUesak 
of  wastes  independantly  of  a  manor;  but  whece.  a,  manor  is  to  be  tnnrfnM 
the  transfer  will  carry  all  that  the  manor  comprehends ;  and  this  oertLfictte  oa- 
tains  a  special  enumeiatnon  of  what  the;  commissioners  did  niot  mean  to  paii. 

As  to  the  presumption  of  a  grant,  the  case  contains  no  fiM)t8  to  wanast  it 

Our.  ad9.  tnH 

TiNDAL,  G.  J.  Two* objections  have  been  taken  by  the  defendsat  sgvast  tk 
plaintiff's  riffht  to  recover  in  this  ejeetm^nd:  one,  that  the  indoeed  paiodt of 
waste  lands  ror  which  this  ejectment  is,  brought,  did  not  pMa  to  the  ksaorof 
the  plaintiff  under  the  contract  of  sale  made  by  the  commissionera;  tbeote, 
that,  under  the  ^circumstances  stated  in  the  sneoial  case,  the  right  of  nvj^ 
maintaining  an  ejectment  is  barred  by  tke  Statute  of  lamitatioBS,  21  ^ 


Jao.  1,  c.  15,  sv  1. 

And  we  think,  upon  the  best  consideration  we  can  bring  to  this  oass,  vUok 
is  altoffether  new  in  its  oilrcumstanoes,  the  inebsed  paroels  of  waste  which  an 
the  subject  of  this  aoticm,  did  no^  pass  fbom  the  orown/to  the  purohsser  nniff 
the  contract  and  certificate  set  forth  in  the  special  caae. 

In  order  to.  ascertain  whether  those  indosures  passed  or  nol^  it  will  be  aoe- 
venient  to  conrider,  first,  what  wan  the  exael  interest  or  ri^t  of  the  enma 
such  indosures,  at  the  time  the  oertdinate  of  the  oommiseionen  was  graatdf 
Secondly,  what  interests  or  rights  of  the  crovn  the  comsussioners  are  empov 
ered  or  authorised  by  tha  statote  57  G.  3,  to  seU  topniohaserar  Jkjui,  laatlj, 
whether  the  certificate  is:  so  framed  as  to  pass  the  intereste  or  riffhts  of  the  crovi 
in  the  same,  supposing  the  oommissmners  to  hiKve.  power  toi  m&e  sde  thenot 

First,  at  the  time  of  making  the  contract  that  is  in  1826i,  it  araesn  ta 
the  facts  stated  in  the  special  case,  that,  with  respeet  to  the  parcels  of  vaaia 
land  in  question,  there  iiad  been  a  possessioa  adverse  to  the  oiown  for  twentf- 
three  years,  dnnng  which  time  they  had  been  sepaaiated  and  divided  fron  ^ 
nnincMsed  and  wastO'  lands  of  the  mi«ior«  In  tha  eonme  of  the  argmneot  a^ 
stderahle  stress  was  placed  by  the  counsd  for  the  plaintiff  om  the  geaenl  asd 
aoknowledged  principle  of  kw,  that  the  king  cea  nev«  be  put  eat  of  posnr^ 
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hj  the  wxoQgful  eitn  of  »  rakje^.  The  MUhoritifs  cited,  Ck>.  Litt^  41,  h.  67, 
b,  227.  by  and  alao  otaundf.,  Pmrog.  Beg.  56|  b^  are  quite  deoiaiye  on  thaife 
point.  And  apcgi  that  prmciple  it  was  farther  ccmteDded,  thai  at  the  time  e£' 
making  the  coDtnet^  tbe  king  was  as  folly  in  poaeesaion  of  those  parts  of  the 
ingji  ^Astes  of  the  "^manoi  which  were  wronfffulk  indoaedi  as  of  the  remain^ 
-^  der  of  the  waetee  wbiob  were  still  vBiacIosed.  It  niay  be  doubtful  ii^e- 
ther  the  general  expression  above  refeired  to  did,  at  any  time,  intend  more  than 
that  the  remedies  gi?^  by  the  law  to  tbe  king  fbr  sueb  a  wrong  were  remedies 
which  supposed  bun  to  be  still  renmniogin  possession ;  such  as  an  informatiea 
of  intrasion,  which  was  in  the  nature  of  an  aetion  of  trespass  quare  davsunii 
fre^t;  or  the  right  to  ehai^  tbe  trespassers  in  acnonnty  as  his  bailifisi  for  tha> 
profits  of  the  premises  oi  whieh  the  possession  was  so  wrongfiUly  taken.  At  alt 
eyentSy  however,  giving  the  fullest  extent  to  that  oommon  law  principle^  since 
the  Btatntea  21  Jao.  c.  14,  and  9  G-.  3,  c  16,  it  seems  impossible  to  contend^, 
thai  there  may  not  be  an  adverse  possession  to  the  crown  in  point  of  &ct,  what- 
ever may  be  its  oenatraotion  in  point  of  law;  for  the  former  statute  begins  by 
providing  a  remedy  wherever  the  king  h«tb  been  out  of  possession  by  the  space 
of  twenty  yean;  and  the  statute  9  Q.  3,  o.  16,  enacts,  that  the  king  shall  not, 
at  any  time  tbese^fter,  sue,,  impeach,.  <|Viestion,  or  implead  any  penon  of  or  coi^ 
ceming  any  manons,.  lauds,  &04,  by  reason  of  any  ri^t  or  title  which  hadt  not 
firsit  aoorued  or  grown  within  the  iqpace  of  sixty  years  next  before  the  first  oom^. 
mencing  of  any  suit  by  his  majesty.  Under  both  whicb  statutes,  and  more, 
particularly  under  the  former,  is  contained  a  legislative  recognition,  ^at  there 
niay  be  an  adverse  possession  in  fact  against  the  crown,  however  in  point  of  law, 
with  respect  to  the  nature  of  the  remedy,  the  possession  may  still  be  considered, 
as  in  the  king. 

But  it  is  to  the  statute  21  Jac.  0.  14,  that  reference  must  be  more  parlicis- 
larly  made,  in  order  to  determine  the  exuct  position  and  rights  of  tbe  crown,  as 
to  the  indosures  which  are  the  subject  of  this  action,  at  the  time  of  making  this* 
^1981  ^^^^''^^^  ^^^  '^y  that  statute  it  is  *enaeted,  <'  that  wherever  the  king* 
-'  hath  been  or  shidl  be  out  of  possession  by  the  space  of  twenty  years,  or 
shall  not  have  taken  the  profits  of  lands,  &Ck  within  the  space  of  twenty  year^ 
before  any  information  of  intrusion  brought  to  recover  the  same,  in  every  such 
case  the  defendant  mey  plead  the  general  issue,  and  shall  not  be  pressed  to 
plead  specially ;  and  that  in  such  eases  the  defendant  shall  retain  the  possession 
he  bad  at  the  time  of  the  information  exhiUted,  until  tihe  title  be  tried,  found, 
or  adjudged  for  the  kin^.'' 

Now,  the  indosures  in  Question  havii^  been  made  and  eontbued  for-  mor» 
than  twenty  years  before  tne  contract,  and  during  the' whole  of  that  period  the 
occupiers  of  the  same  having  been  in  actual,  though  wrongful  possession,  and 
no  part  of  the  prdlts  thereof  having  been  taken  by  the  ccown  within  the  last 
twenty  years,  it  follows  necessarily  firom  the  enactment  of  the  statute^  that  if 
the  crown  at  the  time  of  makii^  the  contract  had  been  desirous  to. regain  the 
poaBosaion  in  fiict,  it  mnst  have  broN^bt  an  information,  of  intrusion ;  and  that 
if  such  informatiott  had  been  brought,  and  die  defBudant  had  ^eaded  the  gene- 
ral issne,.  the  defendant  would  have  been  entitled  to  retain  the  possession  which 
he  then  had  against  the  crown,  ^  until  the  title  was  tried,  found,  or  adjudged 
for  the  kiuff.'' 

If  siicb  then  was  the  right  of  the  crown,  and  such  the  situation  ol  the  intra* 
der  even  against  tbe  ciown  itself,  it  is  obvious  that  the  purdiaser  cannot  be  in 
a  better  or  more  favourable  condition;  for,  by  the  express  enactment  of  the 
statute  57  6*.  8,  c.  97,  s.  6,  the  purchM^,  after  the  ^roUnent  of  the  certificate, 
^<  shall  be  deemed  to  be  in  actual  possession  and  seisin  ef  the  premises,  rights, 
and  interests  by  him  purchased,  and  that  he  shall  hold  the  same  as  fally  and 
amply  to  all  intents  and  purposes  as  hia  majesty  might  have  done  if  such,  salo' 
bad  not  taken  place/^ 
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Such  being  the  rights  of  the  crown,  previoos  to  *and  at  the  time  of  p^i  qq 
making  the  contract  of  sale  by  (he  commissioners,  the  next  question  is,   ^ 
whether  the  commissioners  have  power  under  the  57  G.  3,  o.  97,  to  make  sale 
and  dispose  of  property,  the  actual  possesion  whereof  the  crown  could  noi  reoo- 
Ter,  except  by  a  preroffatiye  process  in  a  court  of  law. 

And  in  construing  that  statute,  .we  think  no  reliance  ought  to  be  placed  upon 
the  acknowledged  doctrine,  that  the  king  may,  by  his  prerogative,  assign  a  rigbt 
of  action,  or  a  chose  in  action,  because  this  is  no  conveyance  or  assignment  bj 
the  king  at  all;  it  is  a  sale  by  commissioners  who  are  putting  in  force  the  powcfs 
for  the  first  time  given  to  them  by  that  statute ;  and  we  think  that  statute  must 
be  construed  by  the  same  rules  of  construction  as  any  other  act  of  parliamest 
Now,  by  the  second  section  of  Uiat  statute,  the  commissioners  are  authorised  or 
empowered  to  contract  and  agree  with  any  person  for  the  sale  of  any  part  or 
parts  of  the  possessions  or  land  revenues  of  the  crown  which  shall,  in  the  judg- 
ment of  the  commissioners,  be  desirable  to  be  sold ;  which  possessions  the  see- 
tion  proceeds  to  distribute  into  two  distinct  classes  of  property  there  enumerated, 
of  which  the  first  comprises  incorporeal^  and  the  seoond  corporeal  heredita- 
ments; and  we  think  it  is  only  necessary  to  read  the  clause  to  be  able  to  see 
that  there  is  nothing  contained  in  it  which  points  in  the  most  remote  way  to  tk 
giving  the  commissioners  any  authority  or  power  to  sell  to  the  subject  a  rigbt 
of  recovering  the  possession  of  wastes,  or  any  property  whereof  the  crown  wai 
not  in  possession  in  fact,  although  in  contemplation  of  law  it  might  be  deemed 
to  be  so  for  some  purposes,  whether  such  recovery  was  to  be  effected  by  bringm; 
a  writ  of  intrusion,  or  by  the  finding  of  an  office,  or  by  any  other  ftterogatiTe 
process  whatsoever. 

*But,  thirdly,  even  admitting  the  commissioners  to  be  invested  with  pAAA 
the  power  to  contract  for  the  sale  of  the  right  to  recover  the  possession  I- 
of  these  lands,  have  they  in  point  of  fact  exercised  the  power  on  the  preaeat 
occasion  7  and  we  think  they  have  not  That  the  certificate  must  contain  • 
description  of  the  premises  agreed  to  be  sold,  appears  from  the  sixth  sediea, 
which  enacts  that  they  shall  grant  to  the  purchaser  a  certificate  undo-  their 
hands,  ^'describing  the  premises  to  be  sold.''  Now,  the  description  in  this  case 
is  simply  that  of  Uie  manor  of  Iscoed,  with  the  rights,  members,  and  apporta- 
nances  thereto  belonging,  and  all  rents,  &c.,  jDOurts  baron,  and  other  inddesU 
thereto.  The  only  operative  word  with  respect  to  the  subject  of  this  dispute,  is 
^*  manor,''  but,  admitting  the  generality  of  that  term  in  its  utmost  latltode, 
and  holding  it  to  comprise  all  demesne  lands  and  wastes  of  the  manor,  we  thiak 
it  cannot  be  contended,  upon  any  principle  of  legal  construction,  to  include  land 
in  the  possession  of  strangers  who  could  not  be  turned  out  of  possession  thereof, 
except  by  information  or  inquest  of  office.  Besides,  under  the  informatioa  d 
intrusion,  the  crown  would  not  only  be  entitled  to  a  judgment  that  the  defend- 
ant shall  be  amoved  from  the  possession,  but,  in  some  instances,  to  a  jodgoieit 
for  damages  also ;  as  where  the  wrong-doer  has  cut  the  king's  trees,  SaviL  Bep. 
49;  a  consequence  still  further  removed  from  the  sale  of  the  manor  to  a  enbjett. 
And  even  if  these  parcels  of  waste  land  had  not  been  out  of  the  aetnal  pos- 
session of  the  crown  for  twenty  years,  so  as  to  fall  within  the  statute  of  21  Jac 
1,  c.  14 ;  yet,  if  they  had  been  separated  and  divided  from  the  remainder  of  Uk 
wastes  of  the  manor,  aqd  ^eld  adversely  to  the  crown  for  so  long  a  period  of 
time  as  to  be  publicly  and  generally  known  by  name  or  otherwise  as  pareeb  of 
land  distinct  from  the  wastes  of  ^the  manor,  we  should  have  been  ^^ai 
strongly  of  opinion  that  such  inclosures  would  not  have  passed  under  *- 
the  word  "  manor,"  the  only  word  in  the  certificate  which  is  descriptive  of  had 
of  any  kind.  The  more  particularly,  as  the  statute  points  to  the  necessity  of  i 
description  of  the  premises  contracted  to  be  sold,  to  enable  the  officers  of  tbc 
crown  to  know  what  is  left;  andias,  in  the  enumeration  of  such  property,  tbe 
word  manor  is  found  in  that  division  which  comprises  incorporeal  hereditameat^ 
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sod  fMufe  landi  in  that  olasB  of  words  which  comprifle  hereditaments  of  a  cor- 
poreal natnre. 

We  hold  it  nnneoessary,  thereforei  to  enter  npon  the  disonasion  of  the  effect 
and  operation  of  the  Statute  of  Limitations  upon  the  present  action  of  ejectment| 
as  we  ground  our  judgment  on  the  points  of  law  before  particularly  mentioned ; 
that  the  intruders,  met  twenty  years'  adverse  possession,  were  protected  even 
against  the  crown  itself,  until  a  judgment  in  intrusion ;  that  the  commissioners 
were  not  empowered  by  the  statute  to  sell  any  property  of  the  crown  so  circum- 
stanced ;  and  that  there  is  nothiuff  in  this  certificate  of  sale  to  shew  that  they 
intended  so  to  do,  even  if  they  had  the  power. 

And  we  think  this  determination  is  consistent  with  the  justice  of  the  case 
no  less  than  with  the  law  j  for  ereat  fraud  might  be  often  practiced  on  the 
crown  if,  under  a  contract  of  sale  by  so  general  a  description  as  that  of  the  pre- 
sent, all  encroachments  should  be  held  to  be  included,  to  any  value,  however 
great  and  however  ancient,  so  that  they  were  made  within  the  last  sixty  years ; 
and,  on  the  other  hand,  great  hardship  mi^ht  be  frequently  occasioned  to  per- 
sons who  would  never  have  been  disturbed  in  their  enjoyment,  however  wrong- 
fully acquired  originally,  if  the  manor  had  still  remained  in  the  hands  of  the 
crown.    It  is  sufficient  to  advert  to  *the  later  statute,  10  G.  4,  c.  50,  s. 
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96,  which  b  made  in  pari  materia  with  the  present  act,  to  show  the  great 


tenderness  and  clemency  on  the  part  of  the  crown  towards  persons  in  possession 
of  encroachments  of  much  shorter  date  than  that  which  occurs  in  this  case. 
For  the  reasons  above  given,  we  think  there  must  be 

Judgment  for  defendant. 


HUBEB  V.  ST£IN£K    June  17. 

The  Freach  law  of  prescription  with  respect  to  promissory  notes,  appertains  ad  tempns 
et  modnm  actionis  instituendsB  and  not  ad  valorem  contractus ;  and  therefore  the  payee 
of  each  notes  may  sne  the  maker,  if  resident  in  England,  during  six  years  from  the 
time  they  become  dne. 

AssTTUPSiT  on  a  promissory  note  made  by  the  defendant  on  the  12th  of  May, 
1813,  and  payable  to  the  order  of  the  plaintiff.  May  10th,  1817. 

The  defendant  pleaded,  first,  the  general  issue ;  secondly,  the  Statute  of  Limi- 
tations; thirdly,  that  at  the  time  of  makiuff  the  promissory  notes,  the  plaintiff 
and  defendant  were  merchants  and  traders  domiciled  and  living  and  carrying 
on  business  in  the  kingdom  of  France,  and  subject  to  the  laws  of  France,  and 
that  the  promissory  notes  were  made  and  delivered  within  the  kingdom  of  France 
by  the  defendant  to  the  plaintiff,  they  then  respectively  being  such  subjects  of 
France  and  traders  as  aforesaid ;  and  that  by  the  law  of  France,  then  and  con- 
tinually from  thence,  and  now  subsisting,  all  actions  upon  promissory  notes  are 
and  were  wholly  barred,  precluded,  and  estopped  after  five  years  from  the  date 
of  the  respective  protests  upon  the  said  promissory  notes,  and  that  five  years 
firom  the  diate  of  the  protests  had  long  elapsed : 

Fourthly,  That,  by  the  law  of  France,  all  actions  upon  promissory  notes  are 
and  were  wholly  barred,  precluded,  and  estopped  after  five  years  from  the  dates 
MAQ-i  *of  the  respective  protests  thereon ;  provided,  nevertheless,  that  the 
^  alleged  debtor  is  compellable,  if  so  required,  to  make  oath  that  he  is  no 
longer  indebted }  and  the  defendant  was  ready  and  willing,  and  had  been  so 
from  the  expiration  of  the  said  period  of  five  years,  and  thereby  offered,  if  there- 
unto required,  to  make  oath  that  he  was  no  longer  indebted  upon  the  said  pro- 
missory note. 

The  plaintiff  replied,  to  the  second  plea,  that  he  was  beyond  sea  from  the  time 
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of  tke  oanse  cf  Mtioa  aoorahig,  and  travennd  the  Umt  of  nanoe  in 
form  as  stated  in  the  third  and  fourth  pleas. 

At  the  trial  b«^  Vanghan,  J.,  k  appsand  that  tke  pramsniyiain 
made  at  Mnlhansen,  which,  at  tke  tiine  the  note  hofe  date,  was  sa^ec^  W 
kv  of  Fnnoe.  At  that  time  the  plaintiff  and  defendant  irere  both  imvoM 
ICttlksBsen;  hnt  shortly  after  the  making  of  the  note,nnd  nesrlyfoorjl 
before  it  became  doe,  quitted  Mnlhanssn,  the  pbintiir  going  to  Switieriifl^ 
defendant  4o  Bnghtnd,  where  he  bad  ever  since  resided,  and  been  doaudki 

The  jury  found  a  verdict  for  the  plaintiff  on  the  first  and  seosad  plafl^ 
for  the  defendant  on  the  third  and  fourth,  with  loavo  ibr  the  pUdntiff  toi 
to  enter  a  yerdiot  for  12872.,  the  amount  of  the  note^  in  caoe  the  Omit  ilnal 
rf  epinion  tiiat  the  French  law  of  prescription  formed  no  defence  to  Ibe  Ml 
tiie  ovidence  as  to  that  hw,  given  by  a  French  adTOoate,  being  unssUi&M 

Iktdd^j  Beijt,  having  obtained  a  rule  nisi  aooordingly,  on  the  grooai 
the  French  law  of  prescription  aiectod  only  the  creditMr^s  remedy,  ud  ftK 
merits  of  the  ccntraot,-~Prescriptio  et  ezeoatio  non  percent  ad  nkim 
tracts  sod  ad  tempus  et  modum  aotionis  institaendsD^ — (Hnber  6e  od 
Legnm,  s.  7),  and  that  as  *to  the  remedy,  the  debtor  was  subject  to  tk  n 
law  of  the  country  in  whieh  he  was  domiciled  when  the  creditor  saed,—  ^ 
WiUiame  v.  Jones,  18  East,  460,  British  Linen  Company  v.  DmaHBoodtl 
A  0.  908,  De  La  Vega  v.  Yiamia,  1  B.  A  Adol.  286. 

JBompos,  Seijt,  and  Jtforlin,  shewed  cause.  Laws  for  the  limilfttiofi  <f 
are  of  two  kinds ;  those  which  bar  the  remedy,  and  those  which  ezUsgoi 
debt.  It  may  be  conceded  that  a  foreign  law,  which  merely  bars  the  reae 
five  years,  would  not  preclude  a  creditor  from  suing  in  this  country  bcfei 
expiration  of  six ;  for  though  the  rights  and  merits  of  the  oontrsct  are  Tcgi 
by  the  law  of  the  country  where  it  was  entered  into,  the  remedy  is  gorem 
the  law  of  that  country  where  the  debtor  is  domiciled  when  the  action  is  \n4 
But  a  law  of  limitation  which  extinguishes  the  debt,  goes  to  the  rigbtt 
merits  of  the  transaction,  and  precludes  the  creditor  firam  snine  after  thi 
it  extinguished.  "  Where  the  statutes  of  limitation  of  a  particular  connti 
only  extinguish  the  right  of  action,  but  the  claim  of  title  itself  ipso  Uta 
declare  it  a  nullity  after  the  lapse  of  the  prescribed  period,  in  sack  ts 
statute  may  be  set  up  in  any  other  country  to  which  the  parties  remove,  b 
of  extinguishment." — Story's  Commentaries  on  the  Oonfliot  of  Ijms*  f^ 

Now,  the  189th  article  of  the  Code  de  Oommeree  is  as  follows:— "' 
actions  relatives  aux  lettres  de  chan^,  et  i  ceux  des  billets  4  ofdresooMii 
des  negocians,  man^ands,  ou  banquiers,  on  pour  fiaits  de  oommeroe,  sepi 
Tent  par  cinq  ans,  k  compter  du  jour  de  iK'Otdt,  on  de  la  deraidrepoaRorti 
dique,  s'il  n'y  a  eu  condamnation,  ou  si  la  dette  n'a  itS  veoonnoe  par  acie 
Neanmonis  les  pretendus  ^debiteurs  seront  tonus,  s'ils  en  aont  reqats, 
d'afBrmer,  sous  serment,  qu'ils  no  sent  plus  redeyables;  etlenrs  weaves, 
heritiers,  ou,  ayant  cause,  qu'ils  estiment  de  Ixmne  fm  qu'il  n'eat  plus  ri 

But,  in  order  to  ascertain  what  is  meant  by  so  prescrivent  resort  mist 
to  the  Code  Civile.  According  to  article  2219  of  that  oode,  <'la  pns 
est  un  moyen  d'acquerir  ou  de  so  liberer  par  un  certain  lapoe  de  temps, 
les  conditions  d^termin^es  par  la  loi.'^  And  article  1284  declares,  thai  i 
tions  are  extinguished  ''par  le  paiement; — ^par  la  novation ; — ^par  la rm 
Inntaire ; — par  la  compensation ; — ^par  la  confusion ; — ^par  In  perte  de  b4 
—par  la  nulit^  ou  la  rescission ;— par  refiet  de  la  condition  reaohitoire: ' 
la  prescription.  A  promissory  note  falls  within  the  definition  of  an  ob^j; 
for  by  article  1101,  ''le  contrat  est  nne  conyentionpar  laquellenneoa  f^ 
perpersonnes  s'obligent,  envers  une  ou  plusieurs  autres,  A  donner,  a  ^ 
no  pas  fairs  quelque  chose.''  And  prescription,  which  is  a  legal  presn^ 
payment,  excludes  the  necessity  of  any  proof.  Articles  1850.  1852  >-'  ' 
somption  legale  est  oelle  qui  est  attaoh^e  par  nne  loi  qi^iale  i  oectatof 
i  certains  faits :  teb  sent,  — ^1®,  Les  actes  que  la  loi  declare  nnls,  co©fl* 
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Bomes  Cuts  en  fnnde  de  bm  dispontiona,  d'l^rds  lenr  aeole  quality ; — 2^,  Les 
oas  dans  leqoeb  la  loi  dedare  la  pn^unete  on  k  liberation  zemlter  de  oertainea 
oiroonstanoea  d^tenninees ;-— 3^,  L'antorite  que  la  loi  aUribue  4  la  choee ;— 4^, 
Ia  force  qoe  la  loi  attache  &  Teyen  de  la  parde  on  k  aon  serment/'-^*'  La  pre- 
aomption  legale  diapenae  de  tonte  prenye  oelni  an  profit  dnqnel  elle  eziat.^NnOe 
prenve  n'eat  admiae  centre  la  preaomption  de  la  loi,  loraqne,  anr  le  fondementde 
oette  preaomption,  elle  annnlle  oertaina  aotea  on  denie  Taction  en  jnatioe,  k  moina 
q'elle  n'ait  reaerve  la  prenve  oontraire,  et  aanf  ce  qni  aera  dit  anr  le  aerment  et 
raTenjndioiarea.'^ 

MAa-i  Upon  the  whole^  it  may  be  inferred  that  preacription  ^afibrda  a  pre- 
1  anmption  of  payment  which  diadiargea  the  debtor,  and  ia  therefore  a 
law,  not  applying  to  the  remedyi  bnt  to  the  right  and  merita  of  the  creditor'a 
ehum.  The  opinion  of  Pailliet  to  the  ccmtrary  (note  6,  on  article  189  Code 
de  Commerce)  waa  not  acted  on  by  thia  court  in  Trimbey  v.  Yignier,  1  New 
Caaea,  151^  but  the  adoption  of  the  law  of  the  conntry  where  the  contract 
waa  made,  in  all  matters  relating  to  the  merits,  has  been  established  by  Potter 
9.  Brown,  5  £ast,  124,  Allison  v,  Furnival,  1  Gr.  Mee.  &  B.  277,  Borrows 
V.  Jemino,  2  Str.  738,  and  many  other  cases ;  as  in  the  courts  of  Scotland, 
upon  an  English  contract,  effect  is  given  to  the  English  law  of  limitations: 
Britiah  Linen  Company  o.  Drummond,  10  B.  &  C.  903,  Lovat  o.  Forbes,  Mor- 
rison's Diet,  of  Decisions,  4512,  York  Buildings  Company  o.  Cheswell,  Ibid. 
4525.  None  of  the  decided  cases  apply  to  the  French  law  of  limitations,  which 
comes  now  to  be  conndered  for  the  tint  time.  Williams  o.  Jones,  13  East,  439, 
and  De  La  Y^ga  v.  Vianna,  1  B.  &  Adol.  284,  are  cases  which  appertain  ad 
tempus  et  modum  actionis  institnendsa,  and  not  ad  valorem  contractiks. 

It  may  be  contended  however,  that  the  defendants  plea  is  too  general,  and  that 
the  French  law  is  not  absolute  as  stated  in  the  plea,  but  qualified  by  the  clause 
<<8i  la  dette  n'a  ete  reconnn  par  acte  Upar6y*  but  this  exception  forming  a 
aeparale  member  of  article  189,  it  waa  for  the  plaintiff  to  allege  the  acte  $4j>ar4 
affirmatively  in  hia  replication,  and  not  for  the  defendant  to  atate  the  exception 
aa  part  of  the  general  law.  However,  if  the  plaintiff 'a  claim  be  altogether  ex- 
tingniahed,  the  defendant  muat  aucceed  on  the  general  iaaue. 

[Considerable  diacuaaion  here  enaued  on  the  queation,  whether  certain  lettera 
«=2071  ^^^^  ^7  ^^®  defendant,  and  ^produced  at  the  trial,  conatituted  an  acte 
-'  aepare ;  but  the  Court  found  it  unneceaaary  to  decide  the  point.] 
Taddjfj  and  S^nkie^  Seijta.,  and  Cleasb^y  for  the  plaintiff^.  The  third  and 
fourth  pleaa,  aetting  forth  an  unqualified  law,  are  not  aupported  by  evidence  of 
a  Inw  qualified  as  article  189  is  by  the  provision  touching  an  acte  s^pare.  In 
Ynvasour  v.  Ormrod,  6  B.  A  C.  430,  I^rd  Tenterden  aaya,  "  If  the  exception 
itself  be  incorporated  in  the  general  ckuae,  then  the  party  relying  upon  it  muat, 
in  pleading,  atate  it  with  the  exception;  and  if  he  state  it  aa  containing  an 
absolute,  unconditional  atipulation,  without  noticing  the  exception,  it  will  be  a 
Tariance.'^ 

The  aame  principle  ia  eatabliahed  by  1  Wma.  Saund.  234,  note;  Com.  Dig. 
Pleader;  Hotham  v.  E.  I.  Company,  1  T.  B.  638, 644. 

At  all  eventa,  if  the  French  law  of  preacription  doea  not  extinguish  the  debt, 
does  not  apply  ad  valorem  oontractCks,  but  only  ad  tempus  et  modum  actionia 
institnendaa,  the  defendant,  reaidii^  in  this  countiy,  must,  as  &r  as  relates  to 
the  pUunUff'a  remedy,  be  aubject  to  the  Engliah  law :  Britiah  Linen  Compaiiy 
9.  Dmmmond,  10  B.  &  C.  909,  and  the  authoritiea  there  dted.  It  ia  true  that 
Story  takea^  a  diatinction  aa  to  thoae  lawa  of  limitation  which,  instead  of  merely 
barring  the  remedy,  go  to  extinguish  the  debt.  By  that  he  must  mean  those 
laws  which  expressly  declare  that,  after  a  certain  lapae  of  time,  the  instrument 
of  contract  shall  become  a  nullity;  or  that  a  suit  to  declare  the  contract  null 
shall  be  maintainable,  and  authorise  a  sentence  of  nullity,  or  a  rescission  of  the 
oontract.  No  such  proviaion  ia  made  by  article  189  of  the  Code  de  Commerce ; 
aod  Story  himaelf  accompanies  the  distinction  he  haa  taken  with  this  qualifica- 


504  HuBER  V.  STBmBB.    T.  T.  1835.  [207 


[^m 


tion  : — ''  That  the  parties  are  resident  within  the  jorisdiotion  daring  all 
that  period,  so  that  it  has  aotually  operated  *apon  the  case."  Withoat 
SQch  a  qualification,  the  greatest  injustice  might  be  committed  by  a  debWa 
quitting  the  country  where  the  contract  was  made  before  the  day  of  pajmat 
arrived,  and  continuing  absent  till  the  time  of  prescription  has  run.  Here,tk 
parties,  so  far  from  residing  within  the  jurisdiction  of  the  French  courts  dariii 
the  five  years  that  elapsed  after  the  notes  became  due,  were  absent,  one  b 
Switzerland,  the  other  in  England. 

It  only  remains,  therefore,  to  inquire,  whether  the  French  law  of  prescrip- 
tion operates  generally  as  an  extinguishment  of  a  debt  Now,  '<  se  preseriTeitt" 
only  means  that,  from  the  lapse  of  time  specified,  the  debts  in  question  are  pre- 
sumed to  have  been  paid ; — ^Potior,  Traite  des  Lettres  de  Change,  part.  1,  c  6, 
artic.  4,  s.  203,  artic.  28.  Traite  des  Obligations,  part.  3,  c.  8.  ''Bes  finide 
non  reoevoir  et  prescriptions  centre  les  creances,''  artic.  677.  Contnt  dc 
Change,  part  1,  c.  6,  art.  4.  Cinq  Codes,  p.  1238 ; — a  presumption  which  it  is 
open  to  the  creditor  to  rebut  in  various  ways,  and  under  various  circamstaocei 
of  exception.  Thas,  by  article  2271  of  the  Code  Civile,  "  L'action  des  mutres 
et  institu tears  des  sciences  et  arts,  pour  les  le9ons  qu'il  donnent  an  mois;- 
oelle  des  h6teliers  et  traiteurs,  i  raison  du  logement  et  de  la  nourritore  qu'ils 
foamissent; — celle  des  ouvriers  et  gens  de  travail,  pour  le  paiement  de  koo 
journees,  fournitures,  et  salaires,  se  prescrivent  par  six  mois.'^  But  bj  artield 
2276, — "  Neanmoins  ceux  auxquels  ces  prescriptions  seront  opposees  pcoTOi 
deferer  le  serment  k  ceux  qui  les  opposent,  sur  la  question  de  savoir  si  la  ckise 
a  6ie  reellement  payee. — Le  serment  pourra  dtre  difere  aux  veuves  et  hentim, 
ou  aux  tuteurs  de  ces  derniers,  s'ils  sent  mineurs,  pour  qu'ils  aient  i  dedirv 
s'ils  ne  savent  pas  que  la  chose  soit  due.'' 

If  the  prescription  operated  in  all  cases  as  an  extinguishment  of  the  ^^ 
debt,  tendering  the  oath  as  to  payment  *would  be  nugatory.  And  there  ^ " 
could  be  no  revival  of  the  debt  by  acte  separe.  The  expression  in  article  12S4, 
that  obligations  are  extingnuihed  by  prescription,  applies  only  to  the  presorp 
tion  of  thirty  years,  provided  by  article  2262.  ''  Toutes  les  actions,  tant  reeikt 
que  personelies,  sent  prescrites  par  trente  ans,  sans  que  celui  qui  allegoe  oette 
prescription  soit  oblige  d'en  rapporter  un  titre,  ou  qu'on  puisse  Ini  oppoor 
Texception  deduite  de  la  mauvaise  foi."  Cur.  adv.  tulL 

TiNDAL,  C.  J.  The  answer  which  the  defendant  has  set  up  against  tb 
action  is  twofold : — ^first,  he  relies  upon  the  English  Statute  of  limitadooi; 
and,  secondly,  upon  the  French  Law  of  Prescription,  as  stated  in  his  third  ii^ 
fourth  pleas.  As  the  plea  of  the  Statute  of  Limitations  has  been  di^oeed  o^ 
by  reason  that  the  replication  of  the  plaintiflf's  being  beyond  sea  from  the  ^ 
of  the  cause  of  action  accruing,  has  been  found  in  his  fiivour,  the  onlj  gnnm^ 
of  defence  which  it  will  be  necessary  to  consider  will  be,  that  which  arises  fron 
the  plea  of  the  French  law. 

One  objection  made  to  the  defendant's  plea  of  prescription  under  the  Frendi 
law,  is  grounded  upon  the  form  in  which  it  is  pleaded.  It  is  argued,  thai  it  is 
pleaded  absolutely,  and  without  any  exception  or  qualification ;  whereas,  acoord- 
ing  to  the  proof  given  at  the  trial,  certain  conditions  and  qualificatioss  ven 
attached  to  it.  And  we  are  of  opinion,  that  the  objection  taken  to  the  forn  cf 
those  pleas  ought  to  prevail ;  for  the  law  of  the  French  prescription  contaiBed 
in  sect.  189  of  the  Code  de  Commerce,  upon  which  so  much  argoment  bs 
taken  place,  embodies  in  it  a  most  important  exception,  which  is  not  noticed  ii 
the  plea;  the  exception,  namely,  ''  that  the  debt  is  not  acknowledged  by  po|0 
a  *separate  and  distinct  act  of  the  party  charged,  in  writing."  On  th^  ^  * 
ground,  we  think  the  verdict  which  has  been  entered  pro  form&  for  the  defeod- 
ant  on  those  pleas,  must  be  entered  for  the  plaintiff. 

But,  as  the  same  matter  of  defence  may  be  given  in  evidence  under  the  get* 
era!  issue,  it  becomes  necessary  to  consider  the  general  question  in  the  caoae; 
whether,  by  the  law  of  FranoO;  the  o<mtract  made  by  the  defendant  in  his  p- 
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iniBsc^  ndioy  ib  iltogeiho^  eMtisgiiiBhtMl  and  made  iiitll  and  void  in  Uiat  ooatalrjr/ 
by  teaaoD  <rf  tli«  doctfiae  of  preMNription  which  hdds  in  tha  Freaoh  law/  w 
whether^  attder  the  doetiiae  af  praseHption,  tha  o6litra4t  Staalf  ia  not  annolkd 
and  ezthiigttiBhed,  but  tha  tinaady  oaly  bamd  in  the  French  eotina  of  law.  Far 
we  take  it  to  be  olearlT  eatabliahed)  and  recogniaed  aa  paH  of  tha  kw  of  Eng- 
land, by  TariooB  dtetnona,  that  if  the  preseription  of  the  French  law,  which  baa 
been  opposed  to  the  plaintiff  in  the  present  case,  ia  no  more  than  a  tiaaitatton  \>t 
Mie  tine  within  which  the  action  npon  the  note  must  be  bronght  in  the  French 
eonrta,  it  will  not  Catm  a  bar  to  the  right  of  action  in  our  English  oourts ;  but 
that  the  qaestion,  whether  the  action  ia  brought  Within  due  and  proper  tiM, 
most  be  gOyerned  by  the  Bbgliah  atatate.  The  diatindion  between  that  part  of 
the  law  of  the  fbreicn  eoontiy  where  a  personal  eontraot  is  made,  which  it 
adopted,  and  that  which  is  not  adopted  by  onr  findiah  courts  of  law,  ia  well 
known  and  eatabliahad;  namely,  that  ao  aiach  of  the  law  aa  affects  the  richts 
and  merit  of  the  ooDtraot>  all  that  reUtes  **Bd  litis  deoisionem,''  ia  adopted  mm' 
ifae  foreign  country ;  ao  mudi  of  the  law  aa  afleota  the  remedy  only,  all  that 
relatea  <<ad  litis  minationem,"  ia  taken  from  tiie  <4ez  fori"  of  that  conntry. 
^111  ^^^^  ^^®  action  ia  bronght  j  and  that  in  the  ititelrpretatieti  of  this  rale, 
-I  tha  time  of  limitation  of  the  action  fldla  within  *the  latter  ditision,  ahd 
is  governed  by  the  law  of  the  oountry  where  the  action  is  brooffht,  and  not  by 
the  lex  loci  contractiU,  is  evident  from  many  authoritieB.  In  Hnber's  treatise 
De  Gonflictn  Lagum,  s.  7>  he  aays,  <<  Ratio  hcec  eat,  quod  prcBtcripHo  (where, 
observe,  the  term  pneaoriptio  ia  need  generally  for  limitation),  et  exeoutio,  not! 
pertinent  ad  valoiem  oontraotite,  sed  ad  tempua  et  modnm  aetienis  inativnenitoi'' 
It  ia  nnaecessary  to  cite  more  i  the  authorities  are  collected  in  the  eaee  of  tiie 
Britiah  Linen  Company  v*  Drummond^  10  B.  &  C*  90S,  which  case  itaelf  frir* 
Biahca  an  authority  for  the  position^ 

Suoh  being  the  ffcneral  rule  of  law,  a  distinotion  has  been  aought  to  be  efri 
gimfted  on  it  by  Uie  learned  counsel  fcft  the  defendant ;  **  that  *'  where  the 
Btatutea  of  limitation  of  a  particular  countiy  not  only  extinguish  the  right  of 
action,  but  the  claim  or  title  itself,  ipso  facto,  and  declare  it  a  nullity  after  the 
lApae  of  the  preacribed  period,  that  in  such  case  the  statute  may  be  set  up  in 
nny  other  country  to  which  the  parties  remove,  by  way  of  extinguishment'.'' 
This  distinotion  is  stated  to  be  adopted  from  a  work  entitled  Commentaries  on 
the  Conflict  of  Laws,  p.  487)  by  Joseph  Story,  L.L.D. )  a  work  which  it  would 
be  unjust  to  mention  without  at  the  same  time  paying  a  tribute  to  the  learning, 
acuteness,  and  accuracy  of  its  author.  And  undoubtedly,  the  diatiaction,  when 
taken  with  the  oualiflcation  annexed  to  it  by  the  author  himself,  appears  to  be 
well  fbunded.  The  qualification  is,  ><  that  the  parties  are  resident  within  the 
jurisdiction  during  all  that  period^  so  that  it  has  actually  operated  upon  the 
case ;"  and  with  such  restriction,  it  does  indeed  appear  but  reasonable,  that  the 
part  of  the  lex  loci  contractus  which  declares  the  contract  to  be  absolutely  void 
^121  ^^  <^<^^^iQ  limited  Ume,  ^without  any  intervening  suit,  should  be  equally' 
^  regarded  by  the  f(»eign  eountty,  aa  the  part  of  the  lex  loci  contraot<is 
which  gives  li^  to,  and  regulates  the  cotistruodon  of  the  contract ;  both  parts 
go  equally  <<ad  volorem  contractus,''  both  "  ad  decinonem  litis." 

So  much,  however,  being  conceded^  to  the  defendant,  it  remains  for  him  to 
set  op  and  establish  to  the  satisfaction  of  the  Court  the  propositions  for  which^ 
he  contends,  ihat  the  French  law  of  prescription  which  applies  to  the  present 
case,  is  one  which  extinguishes  not  only  the  remedy,  but  the  right  or  contnMI 
itself;  for  unless  it  has  this  effect  in  France,  the  case  falls  within  the  larger  and 
more  general  rule,  that  the  tioM  of  limitation  of  the  action  must  be  governed  by 
the  law  of  the  country  where  the  action  is  brought. 

Before,  however,  we  come  to  the  argument  on  this  point,  it  mav  be  expedient 
to  advert  to  the  facts  of  the  present  case,  to  which  the  rule  of  the  French  law 
is  proposed  to  be  applied. 

The  action  is  brought  on  a  promissory  note,  made  at  Mnlhausen,  which  at 
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that  time  was  subjeot  to  the  law  of  Franoe,  where  both  the  plaintiff  and  ibe  de- 
fendant may  be  tiJcen  to  have  been  then  domiciled.  The  promiasory  note  was 
made  and  bore  date  on  the  12th  of  May,  1813,  and  waa  payable  to  the  order  of 
the  plaintiff,  on  the  10th  of  May,  1817.  In  the  course  of  1813,  very  shortly 
after  the  making  of  the  note,  and  nearly  four  years  before  it  became  due,  both 
Mrties  quitted  Mulhausen ;  the  plaintiff  going  to  Switzerland,  the  defendant  to 
Sinffland,  where  he  has  ever  since  resided  and  been  domiciled. 

Under  such  a  state  of  &cts,  the  defendant  seeks  to  apply  the  189th  mrtide  d 
the  Code  de  Commerce  as  a  bar  to  the  present  action ;  on  the  ground  that  k 
operates  as  an  annulling  of  the  contract,  as  an  extinguishment  of  ^the  novg 
olaim  and  right  of  action  in  that  country.  That  artiSe  is  found  in  the  ^ 
division  of  the  Code  de  Commerce,  which  relates  to  bills  of  exchange,  and  ii 
contained  in  the  following  words,  viz. : — 

'^  Sect.  8,  of  Prescription. — All  actions  relative  to  letters  of  exchange  and  to 
bills  to  order,  subscribed  by  tradesmen,  merchants,  and  bankers,  or  for  matters 
of  commerce,  '  prescribe  wemselves'  by  five  years,  reckoning  from  the  day  of 
protest,  or  from  the  last  suing  out  any  judicial  process,  if  there  hath  bem  ao 
judgment,  or  if  the  debt  hath  not  been  acknowledged  by  any  separate  act." 

<'  Nevertheless,  the  pretended  debtors  shall  be  held,  if  required,  to  affirm  upon 
oath,  that  they  no  longer  owe  the  money.  And  their  widows,  heirs,  &e^,  that 
they  bon&  fide  believe  that  there  is  nothing  more  due." 

Now,  the  question  is,  whether  the  defendant  has  made  out,  affinnatiTely,  to 
the  satisfaction  of  the  Court,  that  this  prescription  has  the  necessary  force  of  ez- 
tiniruishing  and  annulling  the  contract  upon  the  note,  ipso  facto,  after  a  lapee 
of  nve  years  from  the  time  it  becomes  due :  for  unless  the  prescription  has  this 
for6e,  it  operates  on  the  remedy  only ;  which,  upon  the  general  principle  befoiv 
laid  down  and  acknowledged,  will  be  governed  by  the  lex  fori,  and  not  by  the 
lex  loci  contractiis. 

And,  after  giving  every  attention  to  the  authorities  cited  on  both  ndes,  ve 
think  the  French  law  is  not  shewn  to  have  the  force  contended  for  by  the  ^ 
fondant.  The  defendant  has  brought  together  different  passages  in  the  Code  de 
Commerce,  and  by  contrasting  them  with  others  which  are  round  in  the  Code 
Civil,  has  shewn  it  possible  that  such  may  be  the  force  and  effect  of  the  artiek 
in  question ;  but  he  has  produced  no  distinct  authority  that  the  contract  is  ia- 
tended  to  be  annulled;  whereas,  on  the  contrary,  the  very  terms  of  the  article 
^itself,  the  authorities  of  text  writers,  and  the  reason  of  the  thing,  do  so  tmi  j 
fiur  outweigh,  as  it  appears  to  us,  the  inference  drawn  from  the  oompari-  ^ 
son  of  different  parts  of  the  French  law,  that  we  cannot  but  hold  the  seetioo 
relied  upon  amounts  only  to  a  limitation  of  the  remedy  in  the  French  courts,  to 
the  space  of  five  years,  and  not  to  an  utter  avoidance  of  the  contract  itself  at  the 
end  of  that  period. 

The  article  itself  begins  by  stating,  that  <'all  actions  prescribe  themselves,'* 
not  <'  that  the  contract  is  prescribed  or  gone."  The  exception,  that  the  *<aettoii 
is  not  prescribed, if  the  debt  is  acknowledged  by  a  separate  writing;"  the  power 
l^ven  to  the  creditor  to  put  the  debtor  to  his  oath,  that  he  owes  nothing,  called 
iQ  the  French  law  <<le  serment  decisoire;" — all  these  circumstances  agree  with 
the  notion  that  it  is  the  action,  not  the  debt,  which  is  prescribed  by  the  law. 
>  Again,  the  text  writers  on  the  French  law  lay  down  the  same  rule  distineftly. 
Ifithout  multiplying  authorities,  we  refer  to  Pothier,  Traite  des  ObligatioDs, 
part.  3,  c.  8.     "  Des  fins  de  non  recevoir  et  prescriptions  contre  les  creances." 

In  article  677,  he  explains  prescription  to  be  '<  the  bar  from  the  lapse  of  time, 
which  the  law  has  fixed  as  the  limit  of  an  action,  foonded  on  a  debt."  And 
still  further  in  the  same  section,  where  he  states  the  effects  of  this  Bptck$  of 
bar,  he  says,  "  Les  fins  de  non  recevoir  n'eteignent  paa  la  creanoe,  mais  ils  la 
rendent  inefficace,  en  rendant  le  creancier  non  reoevable  k  intenter  ractien  qai 
en  nait"    Again, — '<  Outie  cela,  qnoique  les  fins  de  non  recevoir  n'otdgnent 
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pas,  in  reiveniatej  la  ortaioe,  en  yerit^  elles  k  font  presamer  ^tiente,  et  aoqmt- 
tee,  Unt  que  la  fin  de  non  receyoir  sabeiste.'' 

*2151       ^^  Pothier,  alaO;  in  his  treatise  on  the  ^'Gontrat  de  ^Change,  part. 
^  1,  0.  6,  art.  4,  de  la  prescription  des  lettres  de  ohange/'  where  it  is  laid 
down  broadly  by  him,  in  s.  203,  that  this  prescription  is  founded  only  on  pre- 
inmption  of  payment. 

Bat,  from  the  groand  of  reason  and  expediency,  the  inference  is  still  more 
strong,  that  the  prescription  limits  the  action  only,  and  does  not  destroy  the 
debt;  for  if  the  debt  itself  is  absolutely  gone  by  reason  of  the  lapse  of  five 
years,  without  any  reference  to  the  power  of  the  plaintiff  to  sue  in  the  mean- 
time, what  would  be  the  condition  of  the  creditor  whose  debtor  quits  the 
couDtry,  where  this  law  applies,  before  the  day  of  payment  arrives — that  is 
before  there  is  a  possibility  of  maintaining  the  action, — and  neyer  returns  to  it 
agun? 

To  maintain  a  position  so  contrary  to  reason,  very  strong  authority  must  be 
expected ;  but  none  is  shewn;  on  the  contrary,  the  very  text  of  the  book  from 
which  the  distinction  is  first  taken  (Story,  p.  487,)  annexes  to  it  the  condition, 
that  the  debtor  and  creditor  have  remained  within  the  jurisdiction  during  the 
time  of  the  prescription. 

Id  the  case  before  us,  hoth  were  absent:  it  would  be  enough,  however, 
to  Bay  that  the  cMtor  was  absent,  to  call  in  aid  the  maxim  of  the  French, 
DO  less  than  of  the  civil  law,  '<  contra  non  valentem  agere,  non  currit  pre- 
seriptio.'' 

We  do  therefore  think,  that  the  law  set  up  on  the  part  of  the  defendant 
amounts  to  no  more  than  a  limitation  of  the  time  for  bringing  the  action,  not 
to  an  extinction  of  the  contract ;  that,  consequently,  it  is  no  bar  in  itself,  under 
any  circumstances ;  still  less,  where  the  debtor  ceased  to  reside  in  the  country 
where  the  law  prevails  during  the  whole  period  of  time  that  the  debt  was  owing 
and  due. 

*2161  "^^^  conclufflon  makes  it  unnecessarv  to  consider  the  ^objection 
^  ureed  on  the  part  of  the  defendant  to  the  evidence  which  was  offered 
at  the  trial,  as  to  the  effect  of  the  acte  s^pare,  as  we  place  no  reliance  in  the 
judgment  we  have  given  upon  the  letters  of  the  defendant  which  gave  rise  to 
that  question. 

We  therefore  think  the  verdict  must  be  entered  for  the  plaintiff,  upon  the 
general  issue,  as  well  as  upon  the  issues  arising  on  the  speciid  pleas. 

Judgment  for  the  plaintiff. 


In  the  course  of  the  term,  BasU  Montagu,  of  Gray's  Inn,  Esquire,  was  ap- 
pointed one  of  His  Majesty's  Counsel,  learned  in  the  law. 
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The  Judges  who  s^t  in  Banc  during  this  term  were, 

TiNDAL)  0.  J*  OaSILKX,  J. 

PAftK,  J.(a)  B08ANQt7J»|  J. 


MCDONALD  V.  BOOKE.    No^.  8. 

In  «a  action  for  charging  plaintiff  with  a  felony,  malicionslj,  and  without  ; 
^bable  cauM,  Held,  that  the  jndge  wag  wairanted  in  leaving  to  the  jury,  initead  of 
deciding  himself,  the  existence  of  probable  cause,  apon  the  following  state  of  facts:— 

Plaintiff,  a  servant,  being  discharged  A*om  service  on  a  Friday,  took  away  with  her  froa 
her  master's  house  a  trunk  and  bag  the  property  of  her  master.  The  master  wrote  to 
her  the  next  day  demanding  his  property,  and  threatening  to  proceed  criminally  on  th« 
Monday  following  if  it  were  not  restored:  the  plaintiff  being  absent  from  home  when 
the  letter  was  delivered,  no  answer  was  returned;  whereupon  the  master,  the  same  daj, 
Saturday,  had  her  taken  into  custody,  but  when  i^e  was  brought  before  the  magistnles 
on  tfonday  declined  to  make  any  charge. 

This  was  an  action  for  apprehending  the  plaintiff  and  charging  her  with  a 
felony,  malicioaslj,  and  without  reasonable  or  probable  cause. 

*At  the  trial  before  Lord  Denman,  C.  J.,  last  Gloucester  assiies,  the  noig 
plaintiff  having  obtained  a  verdiot  with  50/.  damages,  ■- 

PlaU  moved  for  a  new  trial,  on  the  ground  that  the  learned  Chief  Justiee 
had  left  the  question  of  probable  cause  to  the  jury  instead  of  deciding  it  himself, 
upon  the  following  state  of  facts. 

The  plaintiff  who  had  been  discharged  from  the  service  of  the  defendant, 
took  away  with  her,  on  Friday,  the  day  she  was  discharged,  a  trunk  and  bag  the 
property  of  her  master,  and  a  cloak  belonging  to  one  of  his  family. 

The  next  day  the  defendant  wrote  to  her  to  claim  his  property,  and  warned 

(a)  Sat  instead  of  Vaughan,  J.,  who  was  confined  to  his  house  by  illness  the  whok 
term.  Bosanqnet,  J.,  was  also  occasionally  absent  as  one  of  the  OommiBsionera  of  tbs 
Great  Seal. 
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her  tbafc  if  U  W6r«  nok  Tetoniedi  be  abould  proc^  against  her  criminally  on  the 

following  Monday. 

The  plaintiff  being  from  hove  when  the  defendant's  letter  arriyed,  no  answer 
wu  obtained  y  wherenpon  the  defendant,  on  the  same  day  ^Saturday),  proceeded 
to  a  magistrate,  and  charging  the  plaintiff  with  a  felony,  ootained  a  warrant  for 
her  apprehension. 

She  was  taken  np  in  the  evening,  and  kept  in  the  custody  of  the  constable 
till  the  following  Monday,  when  toe  defendant  declining  to  press  the  charge 
against  her,  she  was  dismissed. 

Her  attorney  then  wrote  to  defendant  to  demand  wages  in  lien  of  a 
month's  warning,  which  had  not  been  giyeni  and  compensation  for  the  im- 
prisoament, 

Flattf  contended  that  under  these  circumstances,  the  Judge  ought  himself  to 
h&Te  determined  whether  or  not,  in  point  of  law,  the  defendant  had  probable 
Gsase  for  charging  the  plaintiff  with  a  felony.  In  Blachford  v,  Dod,  2  B.  & 
MiA-i  Adol.  179,  the  plaintiff  having  been  acquitted  on  an  ^indictment  prefer- 
-■  red  against  him  by  the  defend^ts  for  sending  a  threatening  letter,  sued 
the  defendants  for  indicting  him  maliciously  and  without  reasonahU  or  probable 
cause ;  and  upon  the  trial  of  that  action,  Lord  Tenterden,  without  leaving  ai\y 
qoeetion  to  the  jury,  decided  that  the  defendants  had  reasonable  and  probable 
oaose  for  preferring  the  indictment  So  in  Davis  v.  Hardy,  6  B.  &  G.  225, 
where  the  plaintiff  sued  the  defendant  for  indicting  him  for  embezzlement,  with- 
oat  reasonable  or  nrobable  cause,  an  uncontradicted  witness  of  sood  credit  having 
proved  what,  in  tne  opinion  of  the  Judge,  afforded  a  probable  cause  for  pre- 
terrin^  the  indictment,  the  Court  held  he  was  justified  in  non-suiting  the  plain- 
tiff, without  even  leaving  it  to.the  jury  to  say  whether  they  believed  the  fact 
stated  by  thai  witness. 

TiNDAii,  C  J.  There  are  some  oases,  no  doubt,  in  which  a  Judse  may  be 
eipeeted  to  tell  the  jury  whether  or  not  the  defendant  had  probable  cause 
for  proceeding  against  the  plaintiff,— as  in  the  construction  of  a  threatenina 
letter  or  the  like ;  but  where  the  probable  cause  consists  partly  of  matter  <h 
&ct,  and  partly  of  matter  of  law,  a  judge  would  be  warranted  in  leaving  the 
qaestion  to  the  jury.  This  comes  within  the  class  of  cases  in  which  the  ques« 
tics  of  reasonable  and  probable  cause  appears  to  have  depended  on  a  chain  of 
&ct8  connected  with  the  plaintiff  leavine  her  place  and  removing  the  property 
in  question :  it  was  a  mixed  question  of  law  and  fact  which  might  properly  lie 
left  to  the  jury. 

Park,  J.  Whenever  the  Question  of  probable  cause  is  a  mixed  question  of 
law  and  fact,  it  may  properly  De  left  to  the  jary. 

*2201       *GrA8ELEB,  J.     The  learned  Chief  Justioe  had  a  right  to  take  the 
•■  opinkm  of  the  jury  as  to  the  whole  of  the  matters  of  fast  in  evidence 
before  them. 

BosANQUST,  J.  I  am  of  the  same  opinion.  Considering  the  nature  of  the 
&cts  in  this  case,  I  think  there  were  grounds  for  leaving  the  question  to  jury. 

Rule  refused.(a) 


PAUL  II.  QOODLUCK.    Mv.  4. 

hi  ^SH  agaiBSt  the  sherilf  for  taking  in9nfficient  sureties  in  replerin,  he  is  liable  to  the 
extent  of  the  penalty  of  the  bond  given  by  the  sareties. 

(a)  See  Taylor  v.  Will  ana,  2  B.  &  Adol.  846,  6  Bingh.  183,  where  in  an  action  for  in- 
dicting plaintiff  without  probable  caase,  the  plaintiff  relied  on  the  non-appearance  of  the 
imMecotor  in  support  of  the  indictment,  and  it  was  held  that  the  jndge  was  authorised  in 
leaving  it  to  the  jury  to  say  whether  the  motive  of  that  non-appearance  was  a  conscious- 
ness on  the  part  of  the  prosecutor  that  he  had  no  evidence  to  support  the  indictnenC    . 
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This  was  an  action  on  the  case  agunst  the  sheriiF  of  Berkshire  for  1^ 
insufficient  sureties  in  replevin. 

The  replevin  bond  was  given  in 'double  the  value  of  the  goods  distruoed^ 
and  the  insufficiency  of  the  sureties  being  established  at  the  last  Berkshin 
assizes,  the  jury  gave  a  verdict  for  the  plaintiff  in  the  full  amount  of  the  peoakj 
of  the  bond. 

Tal/ourd,  Seijt.,  moved  to  set  aside  this  verdict,  on  the  ground  that  the  d» 
cisions  on  the  point  being  conflicting,  the  plaintiff  oueht  not  to  recover  ago« 
the  sheriff  more  than  the  value  of  the  goods  distrained. 

In  Tea  v.  Lethbridge,  4  T.  R.  483,  it  was  held  by  the  Court  of  King's  Beifll 
that  the  plaintiff  is  not  entitled  to  recover  ^his  costs  of  the  replevin,  bat  p^j] 
merely  the  value  of  the  distress  taken.  But  in  Goncannen  v.  Leth-  1 
bridge,  2  H.  Bl.  36,  the  Oourt  of  Common  Pleas  held  that  the  plaintiff  mi|h 
recover  in  the  action  the  real  damages  he  had  sustained,  notwithstanding  tbq 
exceeded  the  penalty  of  the  bond.  Afterwards  in  Evans  v.  Brander,  2  H.  S 
547,  the  Court  of  Common  Pleas  was  of  opinion  the  penalty  of  the  bond  (n|M 
to  be  the  measure  of  the  damages  against  the  sheriff.  And  in  Baker  v.  6<niil( 
8  Bing.  56,  it  was  held  in  the  same  court  that  the  plaintiff  could  not  reeoreri 
special  damage  beyond  the  penalty  of  the  bond  the  expense  of  a  fruitles  scM 
against  the  pledges.  But  in  Scott  v.  Waithman,  3  Starkie,  N.  P.  C  1A| 
which  was  an  action  against  the  sheriff  for  taking  insufficient  sureties,  AbM 
G.  J.  said,  "  As  the  verdict  in  the  replevin  suit  was  merely  for  a  retnn  of  di 
goods,  the  jury  could  not,  in  their  verdict,  exceed  the  value  of  the  goods."  1 
may  be  conceded  that  the  sureties  themselves  would  be  liable  to  the  exteoll 
the  penalty  of  the  bond ;  but  the  sheriff  acts  in  discharge  of  a  public  dutj,  d 
ought  not  to  be  called  on  to  place  the  plaintiff  in  a  better  situation  this  M 
would  be  in  if  he  had  sold  the  distress. 

TiNDAL,  C.  J.  It  is  not  disputed  that  the  sureties,  singlj,  would  be  !idl 
to  the  amount  of  the  penalty  of  the  bond  :  and  in  Hefford  v.  Alger,  1  Tai4 
218,  which  is  subsequent  to  Evans  v.  Brander,  it  was  held  that  the  two  tofi 
ther  are  liable  to  no  more :  after  that  decision  in  this  Court  we  ought  not  i 
throw  the  matter  open  again,  by  laying  down  a  diffisrent  rule  for  the  shdl 
who  is  responsible  on  the  failure  of  the  sureties. 

The  rest  of  the  Court  concurring,  a  Bule  was  refosei 
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In  an  action  against  carriers,  npon  an  issae  that  the  plaintiff^s  goods  were  stolen  b;^ 
defendants'  porter,  the  plaintiff  proved  only  circnmstances  of  snspicion,  which  pi  '  ^ 
would  not  have  insured  conviction  on  an  indictment  for  a  felony ;  but  the  deU 
having  omitted  to  call  the  porter  as  a  witness,  and  the  Jary  having  foand  for  the  | 
tiff,  the  Court  refused  to  grant  a  new  trial. 

This  was  an  action  on  the  case  against  the  defendants,  coach  proprietors,  kf 
not  safely  delivering  a  parcel  containing  money  and  notes  to  the  amount  of  M 
and  upwards. 

The  defendants  pleaded  that  at  the  time  of  the  delivery  of  the  parcel  for  di 
purpose  of  being  carried,  the  value  and  nature  of  the  articles  oontaiaediil 
were  not  declared  by  the  person  sending  it,  nor  was  any  incrcuised  rate  of  cbi^ 
received  by  them  as  a  compensation  for  the  greater  risk  and  care  to  be  UbI 
for  the  safe  conveyance  of  such  articles.  (See  11  0.  4,  and  1  W.  4,  c  9, 
8.  1.)        .    . 

The  plaintiff  replied  that  the  loss  was  occasioned  by  the  felonioos  act  flf * 
porter  in  the  employ  of  the  defendants;  (see  same  statute,  s.  8;)  npoB*ti» 
verse  of  which  allegation  issue  was  joined. 
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A  yerdiot  haying  been  found  for  the  plaintiff  at  the  Warwick  aesisesy 

Balffujfy  moved  ror  a  new  trial,  on  the  ground  that,  in  order  to  support  this 
issue,  the  plaintiff  ought  to  have  proved  a  felony  a^inst  the  defendants'  serrant 
by  such  evidence  as  would  have  insured  his  conviction  on  an  indictment,  or  at 
all  events  the  finding  of  a  true  bill  against  him  by  a  grand  jury;  whereas,  the 
proof  given  by  the  plaintiff  scarcely  amounted  to  matter  of  suspicion.  That 
proof  was  stated  to  be  as  follows : — 

On  the  22nd  of  August,  1834,  the  plaintiff's  traveller  made  up  the  parcel  in 
question,  and  delivetid  it  to  the  guard  of  a  coach,  with  directions  to  him  to 
«223-|  forward  it  from  Knutsford  to  the  plaintiff  at  Birmingham  by  the  '''Liver- 
^  pool  mail.  The  guard,  arriving  at  Knutsford  too  late  for  the  mail,  for- 
warded the  parcel  by  the  defendants'  coach,  the  Bang-Up,  by  which  it  arrived 
at  Birmingham,  but  was  there  lost  sight  of,  and  never  reached  the  plaintiff. 
No  intimation  hml  been  riven  at  Knutsford  that  the  contents  of  the  parcel  were 
of  more  than  ordinary  value;  but  the  defendants,  on  being  apprised  of  the  loss, 
and  of  the  value  of  the  parcel,  issued  handbills  describing  its  contents,  and 
offering  20/.  reward  for  its  recovery.  No  due,  however  was  obtained  till  June, 
1835,  when  a  101  note,  which  had  been  enclosed  in  the  parcel  was  stopped  al 
the  Bank  of  England. 

That  note  was  traced  to  a  traveller  who  had  sojourned  at  an  inn  in  Birmingham, 
where  the  defendants  kept  their  office.  The  traveller  had  taken  the  note  ^m 
the  defendant's  porter,  in  exchange  for  five  sovereigns  and  a  five  pound  note : 
the  porter,  who  had  been  requested  by  the  traveller  to  obtain  a  10/.  note  in 
exchange  for  the  smaller  moneys,  had  proceeded  to  a  shop  in  the  neighbourhood 
where  he  procured  a  10/.  note,  but,  as  the  shopman  believed,  not  the  10/.  not* 
that  was  delivered  to  the  traveller. 

The  porter,  who  bore  a  good  character,  was  not  called  by  the  defendants. 
But  Balguy  contended,  that  as  the  statute  was  passed  for  the  protection  of 
carriers,  the  plaintiff,  unless  he  made  out  a  clear  case  of  felony  against  the  por- 
ter, failed  in  sustaining  his  issue.  Here,  the  interval  that  had -elapsed  since 
the  loss  of  the  note,  and  the  circumstance  of  the  porter's  having  circulated  it  in 
the  very  town  where  a  reward  was  offered  for  its  recovery,  woiud  have  insured 
his  acquittal  on  a  criminal  charge. 

TiNDAL,  C.  J.  I  agree  that  the  evidence  is  slender  on  the  proof  of  the  por- 
ter being  concerned  in  the  felony,  but  sUU  there  wiu  evidence  to  go  to  a  jury  y 
MOATi  ^"^^  before  we  send  the  case  to  a  seoond  trial  we  must  look  '''at  all  the 
-'  circumstances,  and  see  if  there  was  not  evidence  which  the  defendants 
might  have  adduced  to  clear  up  all  doubt :  if  we  were  to  omit  this,  we  should 
hold  out  tf  premium  to  defendants  to  withhold  their  evidence  till  a  first  trial 
had  put  them  in  possession  of  the  plaintiff's  case,  and  then  if  they  failed,  to 
supply  omissions  by  a  second  trial.  I  agree  that  in  a  criminal  court  the  evi- 
dence adduced  by  the  present  plaintiff  would  seem  slight :  but  in  a  criminal 
court  the  porter  could  not  have  been  called  as  a  witness ;  here,  the  defendants 
could  have  called  him,  and  none  could  have  answered  so  well  as  himself  the 
conjectures  suggested  by  the  plaintiff's  counsel.  As  the  defendants  have  omit- 
ted to  produce  evidence  which  it  was  in  their  power  to  have  produced,  they  are 
not  in  a  condition  to  move  for  a  new  trial. 

Paak,  J.  It  would  be  of  the  worst  consequence  to  allow  a  defendant  to 
speculate  on  the  result  of  the  pluntiff's  case,  and  when  he  has  succeeded,  to  put 
him  to  the  expense  of  a  second  trial,  to  supply  the  defendants  omissions  on  the 
fint.  But  I  entirely  agree  in  the  verdict  here,  and  think  there  is  no  colour  for 
onr  interference. 

Oaselee,  J.,  concurred. 

BosANQUBT,  J.  The  verdict  ought  not  to  be  disturbed.  The  evidence 
was  all  one  way ;  and  though  the  defendants  had  a  witness  who  could  speak  to 
the  facts,  they  did  not  choose  to  call  him.  Rule  refosed. 
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^ATKINSON  aacL  Another,  Aasignees  of  PQTTEB.  a  Bctokrapt  v. 
BRINDALL.    iVbv.  6. 

\n  M  action  hj  assi^ees  of  a  bankrupt  to  recoyer  money  paid  \ij  waj  of  frandnleat  ^ 
fbrence,  and  in  contemplation  of  bankruptcy)  it  must  be  shewn  that  tbe  party  pajiog 
contemplated  an  actual  bankruptcy  j  it  is  not  snffleient  lo  shtw  that  he  knew  himsdf 
t»  be  in  a  state  of  inaolToncy. 

This  was  an  action  to  recovear  205^.  alleged  to  have  been  paid  bj  Potter,  t 
bankrupt,  by  waj  of  frandnlent  preference,  and  in  oontcmplation  of  bink- 
mptey. 

Williams,  J.,  before  whom  tbe  oause  was  tried  at  the  last  Wcmeeter  adie% 
told  the  jury,  that  to  entitle  the  plaintifia  to  reeover,  Potter  amal  hafe  liadi 
bankruptcy  in  contemplation  at  the  time  of  the  payment:  it  weald  not  anil 
Ibem  that  he  was  in  insolvent  oircumitancea,  and  contemplated  inaoheDCj. 

A  verdiot  having  been  found  for  the  defendant, 

Ludlow,  Seijt.)  moved  for  a  new  trial,  on  the  ground  that  the  dinedon  of 
the  learned  judge  was  incorrect,  under  the  circumstancea  of  the  ease,  wlikk 
ipcffe  stated  to  be  as  follows. 

A  fiat  had  been  issued  against  Potter  on  February  14tb,  1884.    This  wu  doI 

Eioeeded  with ;  but  on  the  16th  of  March,  Potter  executed  an  aasigaiBeiitcf 
elects  in  trust  for  creditors^  under  which  they  were  to  have  only  15&  is  the 
pound.  Between  that  time  and  January,  1835,  the  de&onduit  had  lent  liin 
upwards  of  aOOZ. 

On  the  13th  of  January,  two  bills  due  from  Potter  were  diahononmd,  lad  k 
^as  obliged  to  ask  for  time ;  but  on  the  15tb,  without  any  donand  on  the  put 
of  the  defendant,  Potter  sent  him  cash  and  bills  to  the  amoonl  of  20U.  Oi 
tbe  28th  of  January  a  second  fiat  issued,  under  which  Mr,  Potter  was  dseiind 
a  bankrupt,  and  the  plaintifiis  were  his  assignees. 

Upon  this  statement  of  facts,  Ludlow  contended  that  ^Potter's  knov^  r^^ 
kdge  of  his  own  insolvency,  when  he  paid  tbe  defendant,  mnai  render  *- 
it  a  payment  made  in  contemplation  of  bankruptcy }  that  coatenplaliaB  d 
bankruptoy  meant  a  reasonable  expectation  that  bankruptcy  must  ensue;  loii 
t^at  therefore  the  jury  ought  not  to  have  been  direotea  as  the  leaned  jsdgi 
directed  them  on  the  subject  of  insolvency.  In  Fidgeon  v.  Sbaip,  6  Taunt.  539, 
a  payment  made  by  a  trader  on  the  eve  of  bankruptcy  was  allowed  to  sUod, 
under  tbe  peculiar  circumstancea  of  the  case }  but  in  Poland  v.  Olyn,  2  Dov. 
U  Ry.  810,  S.  C.  4  Blngh.  22,  Bayley,  J.  said,  <<I  take  the  ^neml  Kik  of  hv 
upon  this  subject  to  be,  that  a  voUintary  payment  to  one  creditor,  uador  eB<> 
onmstancea  which  must  reaaonably  lead  the  debtor  to  believe  baakraptey  jwDia* 
Ml  (not  %%ev4taN6,  for  I  do  not  think  It  necessary  the  rule  shauld  go  tbi 
length),  is  a  fraud  upon  the  other  creditora,  within  the  meaning  of  the  beak- 
mpt  laws,  and  that  money  so  paid  may  be  recovered  by  the  aadgnees  whes  • 
bankruptcy  has  taken  plMse*" 

Tiiioa;!,  &  J.  In  Moigan  «.  Bmndrett,  6  B.  ft  Adol.  896,  Mr.  Joskiee  U^ 
tiedale  says,  <<  The  late  cases,  with  reference  to  tbe  question  whether  apajfnot 
or  deliverv  of  goods  has  been  made  in  contemplation  of  bankruptcy,  hart  g<aa 
arach  farther  tton  they  oi^ht(''«**-Mr.  Justice  Parke, — ^<  In  order  to  render  tke 
deposit  void,  it  was  incumbent  on  Uie  plaintifia  to  shew,  ftrst,  that  it  wte  mak 
in  contemplation  of  bankruptcy;  and,  secondly,  that  it  was  voluntaiy.  TImm 
was  very  slight  evidence  that  it  was  made  in  contemplation  of  bankraptoT*  Aa 
meaning  of  those  words  I  take  to  be,  that  the  payment  or  delivery  nraat  be  vitk 


intent  to  defeat  the  g^eral  distribution  of  effDcta  which  takes  place  inderi 
commission  of  bankrupt.    It  is  not  suffioient  that  it  ahonU  *be  made  f«227 
(as  may  be  inferred  from  some  of  the  late  oases)  in  contemplation  of  in-  ^ 
solvency.    These  oases,  I  think,  have  gone  too  for :" — And  Mr.  Justice  I^^ 
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mm,-^**  The  r«oe&t  om^  have  gen^  too  great  a  length.  They  seem  to  haye 
proceeded  on  the  priociide  that  if  a  party  be  insolvent  at  the  time  vhen  he 
jsakee  a  paymQi^t  or  delivery,  and  afterwards  beoome  bankrupt;  he  muBt  be 
deemed  to  have  contemplated  bankruptcy  at  the  time  when,  he  made  such  pay^ 
nent;  but  I  think  that  is  not  correct,  for  a  man  may  be  inaolTent,  but  yet  not 
OOP  template  bankruptcy/^  * 

I  think,  therefore,  that  the  direction  to  the  jury  in  this  ease  was  aubstantially 
Gdrreot.  Up  to  the  time  of  an  act  of  bankruptcy  every  trader  has  dominion 
ore?  his  own  property;  the  only  deception  is,  that  where  he  contemplates  bank- 
inxptcy,  and  the  protection  afforded  by  the  bankrupt  laws,  a  disposition  of  pro- 
perty made  with  a  yiew  to  defeat  the  equal  distribution  provided  by  those 
Uws  is  fraudulent  and  vo^d,  but  not  a  disposition  made  under  a  consciousness 
of  mere  insolvency.  I  agree  in  thinking  that  the  cases  on  this  subject  have 
gone  too  far.  As  to  the  evidence  here,  I  am  not  prepared  to  say  that  the  jury 
were  wrong,  and  we  ought  not  lightly  to  infringe  on  their  province. 

Park,  J.,  and  Gaseles  J.,  concurred. 

BosANQuxTy  J.  I  am  of  the  same  opinion,  and  think  that  the  direction  to 
the  jury  was  correct. 

The  principle  on  which  money  paid  by  way  of  fraudulent  preference  is  reco- 
vered is,  that  the  payment  is  a  iraud  on  the  bankrupt  laws;  but  the  trader  can 
only  contemplate  a  fraud  on  the  bankrupt  laws  when  he  contemplates  defeating 
the  dietnbutipn  provided  on  his  having  recourse  to  those  laws.. 

Rule  refused. 


♦228]  ♦CANNKLL  v.  CUMIS.    JVbt;.  9. 

Averment  that  plaintiff  ha4  been  appointed  and  was  assistant  oyerseer;  that  he  ha^ 
passed  certain  aocouata  pf  him  as  snch  assistant  overseer,  and  had  verified  them  on 
oath; 

fleldj  snifiqieDtly  proyed  bj  eyidence  that  he  had  acted  as  assistant  oyerseer  under  a  war- 
rant of  appointment  signed  by  magistrates ;  that  he  had  kept  theaoconnts  of  the  parish 
In  a  book  headed  '^Oyerseers'  Aeconnts;''  and  that  he  had  verified  those  accounts  oa 
eath, 

Libel.  The  deolarationi  after  the  usual  professions  of  good  chjturaoterj  alleged, 
tbat  b^ore  the  committing  the  grieTunoes  compUiued  of,  to  wit,  pn  the  Slst  of 
March,  1834,  the  pUinti£Fnad  Imen  appointed,  and  was  assistant  ofverseer  of  the 
parish  of  West  Eudham,  in  the  county  of  Norfolk,  and  had  made  out  and  passed 
certain  accounts  of  him,  the  said  plaintiff,  aa  such  assistant  overseer  as  aforesaidi 
tbe  same  containing,  amongst  other  things,  an  account  of  the  receipts  and  dia*- 
boraements  of  the  sajd  plaintiff  as  such  f^sistant  overseer,  and  which  said 
aeoonnts  so  made  out  the  plaintiff,  before  th^  eommittiuf^  tt^  said  grievanoesi 
to  wity  oa,  &o.,  had  yerified  on  the  oath  of  the  aaid  plaintiff.  Yet  the  defendant 
well  knowing  the  premises,  but  contriving  and  maliciously  intendiog  to  injure 
tbe  plaintiff  in  his  good  chsvacter,  and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace,  and  to  aubjsct  him  to  the  pains  and  penalties  by  law  provided 
against  persons  guilty  of  the  crime  of  peijury,  and  to  cause  it  to  be  suspected 
and  believed  thai  the  plaintiff  had  conducted  himself  improper^  and  e^trava^ 
gsntly  in  his  said  office  of  assistant  overseer^  and  that  the  said  accounts  so  by 
Um  made  out  and  verified  on  oath  as  aforesaid  were,  in  the  knowledge  of  the 
plaintiff  at  the  time  they  were  so  verified  on  oath,  incorrect ;  and  that  he,  the 
plaintiff,  by  so  verifying  the  same  accounts  on  oath,  had  been  guilty  of  perjury ; 
on  the  12th  of  June,  1884,  wrongfully  and  unjustly  did  compose  and  publish 
a  oertain  false,  scandahma,  malioious»  and  defamatory  libel  of  and  concerning 
MnM  the  plaintiff,  and  of  and  concerning  him  as  such  ^assistant  overseer  as 
^  aforesaid,  oo^^taining  the  several  false,  scandalous,  malicious  and  def ami^ 
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tory  words  and  matters  following  of  and  oonoemin^  the  plamtiff,  and  of  and 
concerning  him  as  such  assistant  overseer  as  aforesaid,  and  of  and  concerning 
the  plaintiff's  aooonnts  and  the  verification  thereof  bj  the  plaintiff  on  bath  as 
aforesaid ;  that  is  to  saj,  <<  These  disbursements  I  consider  improper  and  extras 
vagant ;  the  accounts  are  improper  and  incorrect,  and  are  passed  and  balanced 
without  my  knowledge  or  consent;  and  the  person  who  has  sworn  to  them  his 
perjured  himself  in  the  most  deliberative  and  wilful  manner/' 

Plea,  that  at  the  time  mentioned  in  the  declaration  the  plaintiff  had  not  been 
appointed,  and  was  not  assistant  overseer  of  the  poor  of  the  parish  of  West 
Budham,  in  the  county  of  Norfolk,  and  had  not  made  out  and  passed  oertaii 
accounts  of  him,  the  plaintiff,  as  such  assistant  overseer  as  aforesaid,  the  same 
containing,  amongst  other  things,  an  account^  of  the  receipts  and  disbursementi 
of  the  plaintiff  as  such  assistant  overseer,  and  which  said  accounts,  so  made  out 
as  aforesaid,  the  plaintiff,  before  the  committing  of  the  alleged  grievances  in 
that  count  mentioned,  had  not  verified  on  the  oath  of  the  plaintifiT.  And  cf 
that,  the  defendant  put  himself  upon  the  country,  &c. 

At  the  trial  before  Lord  Abinger,  C.  B.,  last  Norfolk  assises,  it  was  proved 
that,  in  1883  and  1834,  the  plaintiff  had  acted  as  assistant  overseer  of  West 
Budham,  and  that  he  had  an  appointment  signed  by  the  magistrates,  whick 
recited  that  he  had  been  duly  elected ;  that  his  duty  was  to  make  out  and  verify 
an  account  at  the  end  of  the  year,  and  to  deliver  it  to  the  succeeding  overseen. 
He  kept  all  the  parish  accounts  in  a  book,  which  was  headed  ''Overseen' 
Accounts,'^  but  in  which  the  overseers  themselves  had  not  made  a  single  entiy; 
and  at  the  end  of  the  year  he  verified  these  accounts  on  oath  before  *two  p^AOA 
magistrates,  which  verification  was  signed  at  the  end  of  the  accounts  in  *- 
the  following  form : — 

'<1884,  March  31st.  Yerified  on  oath  of  Annison  Cannell,  overseer  of  tkt 
parish  of  West  Budham,  and  allowed  by  us  until  just  cause  shewn  to  the  con- 
trary. Edwakd  Ma&sham." 

JoBSPH  Scott." 

A  verdict  having  been  found  for  the  plahitiff, 

Storkty  Seijt.,  in  pursuance  of  leave  to  that  effect  given  at  the  trial,  mofcd 
to  set  aside  the  verdict  and  enter  a  nonsuit  instead,  on  the  ground  tiiat  the 

Elaintiff  had  not  established  in  evidence  the  aUegation  in  his  declarataoa,  that 
e  was  appmnted  assistant  overseer ;  and  that  no  penury  had  been  imputed  to 
the  plaintiff,  inasmuch  as  the  statute  59  G-.  8,  c.  12,  does  not  require  the  atnMl' 
ant  overseer  to  verify  his  accounts  by  oath ;  if  the  plaintiff's  oath  were  Tolna- 
tary,  it  would  not  be  the  subject  of  an  indictment  for  peijnry. 

B,  Andrews,  shewed  cause.  It  would  have  been  sufficient  to  shew,  io  the 
first  instance,  that  the  plaintiff  was  ctcting  as  overseer :  as  in  the  case  of  actioBJ 
against  justices  and  peace-officers.  That  evidence  has  been  held  sufficient  in  as 
indictment  of  a  surrogate  for  perjury,  Bex  v.  Yerelst,  8  Campb.  482,  and  in  as 
action  by  an  attorney  for  a  libel  against  him ;  Berriman  v.  Wise,  4  T.  B.  9&^ 
In  Moises  v.  Thornton,  8  T.  B.  803,  the  plaintiff,  a  physician,  ezpresdy  alleged 
he  was  such  by  diploma,  otherwise  it  would  have  been  sufficient  to  have  proved 
that  he  was  acting  as  a  physician.  2  Starkie  on  Libel,  p.  2.  But  if  mora  wis 
requisite  the  plaintiff  has  established  in  proof  the  whole  of  his  aUegation :  he 
has  not  alleged  that  he  was  duly  nominated  and  elected  by  the  vestry,  bvt 
merely  that  he  was  appointed  *and  was  assistant  overseer;  and  the  r«^i 
appointment  by  the  magistrates,  which  was  subsequent  to  dection,  was  I- 
duly  proved.  The  appointment  recites  that  the  plaintiff  was  duly  elected,  and 
it  will  be  presumed  that  the  ma^strates  proceeded  on  a  proper  election. 

At  all  events,  an  indictable  offence  is  imputed  to  the  plaintiff,  and  it  is  imsa^ 
terial  whether  the  words  were  spoken  of  him  in  his  office  or  not :  the  allegation  is 
divisible,  and  the  words  assistant  overseer  may  be  rejected  as  surplusage.  In  Wil* 
liams  V,  Stott,  1  Gr.  &  Mee,  675,  Bayley,  B.,  said,  "  You  may  reject  on  demnixw, 
or  on  motion  in  arrest  of  judgment|  an  innuendo  wluoh  is  not  warranted  by  ths 


231]  2  Bingham's  N.  0.  616 

precediBg  aDegaiioiis  in  the  deckration :"  bat  the  ofenoe  imputed  to  the  plain- 
tiff in  t£it  case  being  one  wbioh  eonld  onlj  foe  committed  by  a  servant,  it  waa 
held  he  eonld  not  reoover,  when  it  waa  established  he  waa  not  a  senrant. 

Then,  with  lespeot  to  the  verifioation,  these  aoeonnts  having  been  kept  by  the 
plaintiff  as  assistant  overseer,  were  his  aoeonnts,  and  were  properly  headed  the 
overaeer^t  accounts,  for  it  was  the  plaintiff's  duty  to  keep  the  overseer's  ao- 
eonnts. And  the  oath  of  verification  was  not  voluntary,  for  the  statute  50  G. 
8»  requires  the  assistant  overseer  to  do  all  the  aets  of  the  overseer  which  are  spe- 
cified in  the  warrant  of  appointment;  and  one  of  the  things  specified  is  the 
verification  of  the  accounts  on  oath  at  the  end  of  the  year. 

StorkMf  and  Palmer ,  in  8up]port  of  the  rule.  If  the  plaintiff  had  only  alleged 
that  he  was  assistant  overseer  it  might  have  been  sufficient  to  prove  that  he  had 
acted  as  such ;  bat  having  taken  upon  himself  to  allege  that  he  was  appointed^ 
which  means  duly  appointed,  he  must  establish  that,  by  shewing  he  was  properly 
^321  ^^^^  under  the  statute.  As  in  Moises  v.  Thornton,  the  "plaintiff 
^  having  taken  on  himself  to  allege  he  was  a  physician  by  diploma,  was 
held  bound  to  prove  his  diploma  as  well  as  his  practice.  [Tindal,  C.  J.  When 
the  diploma  was  produced,  would  it  have  been  competent  to  the  other  side  to 
ahew  any  informality  in  the  proceedings  preliminary  to  the  diploma  ?]  In  Pick- 
ford  V.  Outoh,  2  Starkie  on  Libel,  276,  it  was  held  that  the  diploma  must  be 
daly  proved.  In  Smith  v.  Taylor,  1  N.  R.  196,  Chambre,  J.,  referring  to  Ber- 
riman  v.  Wise,  said,  "  The  case  of  Berriman  v.  Wise,  was  a  relaxation  of  the 
rales  of  evidence,  though  perhaps  under  the  special  circumstances  well  warranted. 
There,  the  words  spoken  were  spoken  of  the  plaintiff  as  attorney  in  a  particular 
cause,  and  being  a  threat  to  have  him  struck  off  the  Rolls,  amounted  to  distinct 
acknowledgment  of  his  professional  character  as  an  attorney.  Indeed  the  Court 
proceeded  entirely  upon  that  ffround.''  Then,  the  plaintiff  cannot  reject  as  sur- 
plusage the  allegation  that  the  words  were  spoken  of  him  in  his  capacity  of 
assistant  overseer.  The  allegation  must  be  proved  entire.  It  is  not  divisible. 
In  May  v.  Brown,  3  B.  &  G.  113,  Bayley,  J.,  says,  «If  the  plaintiff  in  steting 
the  libel  had  connected  it  bv  innuendo  with  a  particular  allegation,  then  he 
would  foe  bound  to  prove  a  libel  relating  to  the  matter  contained  in  that  allega- 
tion." So,  where  the  effect  of  words  depends  upon  the  meaning  given  them  oy 
the  colloquium,  the  colloquium  must  be  proved.  And  therefore  in  Sellers  v. 
Till,  4  B.  &  0.  655,  where  the  declaration  steted  that  plaintiff  was  treasurer  and 
collector  of  certain  tolls,  and  that  defendant  spoke  of  and  concerning  the  plain- 
tiff as  such  treasurer  and  collector  certain  words,  ^'thererebv  meaning  that  the 
plaintiff  as  such  treasurer  and  collector  had  been  guilty  of,  &o."  it  was  held, 
that  the  plaintiff  was  bound  by  the  innuendo  to  prove  that  he  was  treasurer  and 
collector. 

j^oqi       ^Tindal,  G.  J.     I  am  of  opinion  that  this  rule  for  entering  a  nonsuit 
J   ought  to  be  discharged. 

The  objection  made  to  the  verdict  is,  that  the  issue  raised  upon  the  defend- 
ant's plea  ought  to  have  been  found  for  the  defendant;  in  other  words,  that  the 
allegation  in  the  declaration  of  which  that  plea  is  a  special  traverse,  has  not  been 
made  out  in  evidence.  That  allegation  is,  that  the  plaintiff  had  been  appointed 
and  was  assistent  overseer  of  the  parish  of  West  Rudham  in  the  county  of  Nor- 
folk, and  had  made  out  and  passed  certain  accounto  of  him  the  said  plaintiff  as 
such  assistant  overseer  as  aforesaid,  the  same  oontaininff,  amongst  other  things, 
an  account  of  the  receipts  and  disbursemento  of  the  said  plaintiff  as  such  assist- 
ant overseer,  and  which  said  accounts  so  made  out  the  plaintiff,  before  the  com- 
mitting the  said  grievances,  had  verified  on  the  oath  of  the  said  plaintiff.  The 
plea  contoins  a  distinct  denial  of  this  allegation :  and  it  is  objected,  first,  that  it 
has  not  been  proved  that  the  plaintiff  was  assistant  overseer;  nor,  secondly,  that 
he  has  verified  his  account  on  oath. 

As  to  the  first  point,  the  plaintiff  proved  that  he  had  been  appointed  assistant 
overseer  by  the  magistrates,  and  I  think  that  such  proof  waa  sufficient.    AU  that 
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it  wa0  n60688«7  ^^  ^^  ^  ^^^'^  ^  ^^^  ^^^  iiuteace  was,  Aai  be  wts  tetiiiff  m 
Ike  oapaoilj  of  MsiBtant  oveneev;  but  it  is  objected  thiuk  m  the  plaiBtiff  bat 
undertaken  to  allege  that  he  was  appointed,  as  weU  as  tkat  he  ttos  ovenner,  he 
ought  to  have  gone  farther,  and  have  proved  a  good  appotntment  in  OMiiibus. 
The  allegation,  however,  as  it  is  trayeraed,  has  b^n  snffieiently  proived :  lor  thi 
nomination  and  eleetion  of  the  oveneer  is  one  thing,  and  his  appointBBent  hy 
the  manatrates,  another.  If  the  defendant  meant  to  put  in  issue  the  election,^ 
and  I  don't  aaj  he  could  do  so^-«*he  ought  to  have  raised  the  issue  bj  sTerriag 
that  the  phuntiff  was  not  duly  elected.  If  we  were  to  allow,  upon  Uiia  allege* 
tion  of  *th6  mere  act  of  appointment,  an  investigation  of  the  oorreei-  r^o^u 


of  all  the  proceedings  prior  to  the  act  of  appointment,  the  plaintiff 
would  come  to  trial  unprepared  for  any  such  point.  In  Moises  9.  Thorataii,  tkt 
allegatipa  of  the  plaintiff's  diploma  was  held  to  be  made  oat  by  the  prodw«tion  d 
the  diploma  bearing  the  seal  of  the  university;  and  the  defendant  was  ael 
allowed  to  prove  that  the  university  had  broken  any  rules  in  granting  the 
diploma:  nothing  was  in  issue  there  but  the  existence  of  the  diploma,  ts 
nothing  was  in  issuo  here  but  the  appointment  by  the  magistntea. 

It  is  then  objected  that  the  plaintiff,  as  an  asnttafU  overseer,  kaa  not  eslsk* 
lished  the  allegation  that  he  has  verified  his  aooounts,  inasmuch  as  the  book  veri- 
lied  is  headed  '<  Overseer's  aooounts/'  I  am  not  olear  that  suck  wna  net  iht 
oorvect  heading ;  for  where  a  deputy  acts,  the  accounts  he  furnishes  are  properlj 
speaking  the  accounts  of  his  principal :  but  here,  the  overseers  had  never  iaier- 
mred ;  the  whole  of  the  entries  were  made  by  the  plaintiff,  and  the  aoeonnts  sit 
not  the  less  hi$  accounts,  because  he  has  entitled  them  the  aeoounis  of  tke 


It  is  then  contended,  that  the  perjury  imputed  to  the  plaintiff  is  nol  ns^ 
out,  because  the  statute  requires  no  oath  ttom.  the  ssnstant  overseer;  aad  if  kit 
oath  were  voluntary,  it  could  not  be  the  subject  of  an  indiotvient  for  peijaiy. 
But  the  statute  requires  the  assistant  overseer  to  do  all  the  acts  of  the  overwer 
speciiled  in  his  wsrraat  of  a]:^intment,  and  one  of  the  things  specified  in  tke 
{uaintiffa  warrant  is,  to  verify  the  parish  aooounts  on  oath. 

The  objections,  therefore,  to  the  verdiet  are  not  sustmned,  end  the  rale  mmt 
be  disehareei. 

Paek,  J.,  concurred. 

G-AfliutB,  J.  The  justice  of  the  ease  is  altogether  with  the  plaintiffl  Bat 
I  have  some  doubt  whether  the  ^allegation  that  die  plaintiff  verified  the  n^^ 
eoeount  of  the  assistant  overseer  is  suMle  out  by  the  verifieatioa  of  asi  L 
account  headed  '^  Overseer's  sioeount."  I  doubt  whether  the  allegatioB  ougkft 
not  to  have  been,  that  as  assistant  overseer  he  verified  the  everasar^s  neoonat 
However,  ss  the  rest  of  the  court  entertained  a  clear  opinion  on  the  sut(|eel,  tks 
rule  must  be  Discharged. 


R£KY£S  and  Another  v.  WABD,  Executrix  of  PANISL  WABD. 

JVbtf.  11. 

Deiendant,  as  executrix,  pleaded,  no  assets  (withoat  any  avermeot  of  plene  admiaistrant}.- 

plaintiff  replied,  assets  in  hand : 
Hdd,  that  upon  this  issne  defendant  might  shew  assets  exhausted  by  pajaeat;  sad  the 

joij  having  found  such  to  be  the  fact,  the  Oonit  reftised  to  gnat  a  aew  tiial,  «r  M 

enter  judgment  non  obstante  yeredioto. 

To  a  declaration  on  two  promissory  notes  made  by  Daniel  Ward  and  deliver- 
ed to  the  plaintiffs,  the  defendant,  as  exeoutrii^  of  Ward,  pleaded  thai  *^  she  had 
not  at  the  time  of  the  commencement  of  this  action,  or  at  any  time  sinoe,  saj 
^oods  or  chattels  which  were  of  the  mA  Daniel  Wsrd  at  the  time  of  hia  decease 
M\  her  haAds  as  eMoutrijE,  to  be  administered." 
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Repliflftiion^  ikat  At  the  tine  of  the  oommettatoMiit  of  Ihit  actil>fl,  ftnd  tdnoe* 
the  defeniknt  had  dWelv  goods  and  ohattela,  which  w«rt  of  the  aaid  Daniel 
Ward  at  the  time  of  his  deoeaae,  in  the  hands  of  the  defendant  as  admiaietratriz 
as  afoTesaidy  to  be  edministered,  of  great  talve,  to  wit^  of  the  talae  of  the  dam* 
agessQStained  by  the  plaintiffii. 

At  the  trial  befole  Yavghaoy  J.>  London  sittings  afUr  lAst  tetm^  it  Iras 
admitted  thftt  the  deleiidant  had  had  teeets  to  the  amount  of  81/.  St.  6dL,  bat 
she  proved  payments  to  an  equal  atnonnt  before  the  aotioti  comteeneed. 

The  JuTT  having  £ound  that  these  payments  had  been  made,  gave  their  verdiot 
for  the  defendant;  wherenponi 

^oa-t  *Aicherby^  Seijt.,  obtained  a  role  nisi  to  enter  jadtfment  fbr  the  plain- 
J  tiff  tt^  obsUnte  veiedioto,  on  the  ground  that  the  pba,  without  an  alto- 
gation  of  plene  administravit,  was  no  answer  to  the  action)  or^  for  a  new  trial 
on  the  groundi  among^  othef  objeetions,  that  payments  oonld  not  be  giten  in 
eyidenoe  under  such  a  j^ea. 

Bertf  shewed  eause«  The  omiision  of  the  allegation  of  plene  admioisiravll 
is  immaterial  I  at  all  events  after  verdict.  Whether  that  allegation  be  eon  taint- 
ed in  the  plea  or  not,  the  replication  always  takes  issue  on  the  possession  of 
asietei  and»  acoordinff  to  Sefjt.  Williams  (2  Wms.  Saund.  220  u,  note  3,)  the 
more  oorrect  mode  of  pleading  is  to  omit  the  plene  administravit.  That  is  oon« 
firmed  by  the  snoceedhig  editors  of  the  same  book;  and  in  2  Williams's  Law  of 
EzecutofSy  1211, 1212,  where  it  is  said,  « If  an  ezeoator  or  administrator  pleads 
plene  sdministraviti  and  the  plaintiff  replies  that  the  defendant  has  assets^ 
whereupon  ifesue  is  joinedi  the  burthen  of  proof  liei  upon  the  plaintiff  who  must 
prove  that  assets  existod|  or  ought  to  have  eziited,  in  the  hands  of  the  defen- 
dant at  the  time  of  the  writ  su^  outs''  and,  <' if  upon  the  issue  of  plene  admi-* 
nutravit,  it  shall  appear  that  the  executor  or  administrator  hss  been  guilty  of  t 
devastavit  which  his  caused  a  failure  of  assets,  the  jury  must  find  that  the  de- 
fendant has  assets  to  that  smonnt,  and  not  find  a  devastavit/'  The  plen  of 
nlene  sdministravit  is  substituted  for  the  old  plea  of  riens  entre  mains;  and  Itt 
Newton  v.  Biohards^  4  Mod.  296,  a  plea  in  the  same  form  as  the  present  wis 
held  sufficient. 

With  respect  to  the  second  objection,  as  the  plaintiff  joined  issue  on  the  plea, 
and  as  the  issue  would  have  been  the  eame  even  if  the  plea  had  contained  the 
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allegation  of  plene  administravit,  the  defendant  was  entitled  *to  prove 
payments,  and  the  plaintiff  ought  to  have  been  prepared  with  his  evi^ 
denoe  to  disprove  the  payments,  if  any  such  evidence  existed.  Having  omitted 
to  do  so,  he  cannot  now  claim  a  new  trial  to  supply  his  own  omissions. 

Aiehirleif^  in  support  of  the  rule.  The  plea  is  of  the  first  impression.  None 
of  the  precedents  omit  the  allegation  of  plene  administravit ;  and  the  omission 
occasions  an  ambiguity  which  may  impose  a  serious  difficulty  on  the  plaintiff,  as 
to  the  evidence  with  which  he  should  prepare  himself  for  trial.  A  plaintiff 
might  reasonably  suppose,  that  by  shewing  the  defendant  once  in  possession  of 
assets,  he  had  answered  the  plea  that  she  never  had  any :  but  if,  under  that 
plea,  she  is  permitted  to  shew  that  assets  have  come  to  hand,  and  that  they 
have  been  duly  administered,  the  plaintiff,  who,  if  he  had  anticipated  such  a 
course  oi  proof,  miffht  have  been  prepared  to  shew  an  improper  application  of 
the  assete,  is  taken  by  surprise.  The  decision  in  Newton  v,  Richards,  4  Mod. 
297,  turned  on  the  propriety  of  applying  such  a  plea  as  the  present  to  a  claim 
by  scire  facias  on  a  judgment  against  the  deceased ;  inasmuch  as  a  payment  of 
bonds  or  simple  contract  debte  before  the  judgment  would  have  been  a  devas- 
tavit :  there  was  no  argument  on  the  omission  of  plene  administravit. 

A^n,  the  plea  does  not  cover  all  the  assets  that  may  come  to  hand  t  for  it 
may  DC  true  that  the  defendant  may  not,  at  the  time  of  the  action,  have  in  hot 
hands  to  be  administered  any  goods  which  were  of  the  testator  at  the  time  of 
his  dee(»ue  >  but  he  may  have  devised  landft  to  be  sold  for  the  payment  of  debts, 
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or  debta  dae  to  him  may  remain  to  be  collected;  therefore,  in  ihe  Tear-book,  7 
H.  4,  39,  such  a  plea  was  held  insufficient    (See  oontri,  Oro.  Jao.  182.) 

*Lastlyi  evidence  of  payments  ought  not  to  have  been  received  under  ^mo 
such  a  plea.     The  possession  of  assets  only  was  put  in  issue ;  not  the  ^ 
distribution. 

TiNDAL,  0.  J.    I  think  that  this  rule  ought  to  be  discharged. 

The  first  objection  is,  that  the  defendant  has  not  plead^,  in  the  oidiuiy 
form,  that  she  had  fully  administered,  and  that  she  had  not  at  the  time  of  tht 
action  any  goods  which  were  of  the  testator  at  the  time  of  his  decease;  bnthii 
omitted  the  allegation  that  she  had  fully  administered. 

The  answer  is,  that  the  plaintiff  has  thought  fit  to  join  issue  on  that  which  ii 
the  material  and  substantial  part  of  the  plea,  and  that  this  objection  is  nised, 
for  the  first  time,  after  verdict.     Whether  or  not  it  would  have  prevailed  oo 

rial  demurrer,  we  need  not  now  determine.  There  are  caaes  in  which  the 
ding  plene  administravit  alone  has  been  held  ill;  but  I  amnotawue<i^ 
any  case  in  which  the  omission  of  those  words  has  been  held  to  vitiate  the  plei 
The  present  is  a  motion  for  judgment  non  obstante  veredicto,  and  the  groQiid 
of  such  a  proceeding  is,  that  the  defendant  has  pleaded,  as  an  answer  to  tin 
action,  that  which  will  not  avail  as  such,  even  if  proved.  But  it  would  be 
strange,  indeed,  if  the  plaintiff  were  entitled  to  proceed,  when,  after  joimB| 
issue  on  the  pssession  of  assets,  a  verdict  has  been  found  against  him. 

The  objection  to  the  evidence  of  payments  is  almost  answered  by  the  coos- 
deration  given  to  the  form  of  the  plea :  but  it  is  also  answered  by  the  considen- 
tion  that  if  the  defendant  had  added  the  averment  of  plene  administnTit, 
still,  as  no  issue  could  have  been  taken  on  it,  the  phuntiff 's  coiine  vitli 
respect  to  the  choice  of  evidence  would  have  been  the  same  as^under  the  preKii 
plea. 

*It  is  every  day's  praotice,  upon  an  issue  of  assets  in  hand  to  receive  ^^ 
evidence  of  payments  before  action  brought.    How  then  could  the  plain-  ^ 
tiff  be  taken  by  surprise,  when  he  must  have  been  prepared  with  the  suneen- 
dence  whether  the  words  in  question  were  contained  in  the  plea  or  not?  Oa 
neither  of  these  grounds  ought  the  rule  to  be  made  absolute. 

Park,  J.  I  entirely  concur.  The  right  to  enter  judgment  non  obetiite 
veredicto  depends  on  the  question  whether  the  plea  on  which  the  Tcr&t 
has  passed  is  a  nullity, — not^  whether  it  might  be  objectionable  on  q^edal  de- 
murrer. 

But  as  issue  was  taken  on  the  plea  as  it  stood,  and  as  no  issue  coold  bre 
been  taken  on  the  words  omitted,  I  am  not  disposed  to  interfere. 

With  respect  to  the  authorities,  Seijt.  Williams  says,  without  qualificatkn, 
in  his  note  to  Noel  v.  Nelson,  that  the  words  in  question  are  supenuons:  aid 
this  is  not  controverted  by  the  subequent  editors,  although  they  say  it  msj  be 
better  to  add  them. 

Another  way  of  putting  it  is,  as  laid  down  in  2  Williams's  Law  of  Ezecnten, 
that  if  the  defendant  has  been  guilty  of  a  devastavit  it  may  be  shewn  voder  (be 
issue  on  such  a  plea.  If  so,  how  is  the  plaintiff  prejudiced  by  the  omisioo  of 
a  plend  administravit  ? 

Oaselbb,  J.  The  plea  is  not  framed  according  to  the  ancient  course  of  pR* 
cedents,  but  I  do  not  think  the  insertion  of  the  words  which  have  been  omitted, 
material ;  and  though  I  thought  otherwise  at  first,  I  have  been  led  to  alter  thit 
opinion  by  the  circumstances  pointed  out  in  Williams's  Law  of  Ezeoators,  tbit 
when  a  devastavit  is  found,  it  is  not  so  entered,  but  merely  that  the  defes^ 
has  assets.  As  for  the  case  in  4  Mod.,  that  turned  on  the  question  whethtf 
such  a  plea  were  an  answer  *to  a  demand  on  a  judgment,  without  shew-  p^^ 
ing  that  no  claims  of  inferior  degree  had  been  improperly  preferred.  '- 
The  point  now  urmd  was  not  taken.  The  ground  for  entering  up  pudgmeit 
non  obstante  verecucto,  is,  that  issue  has  been  taken  on  an  immatenal  poiit 
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How  otn  we  bbj,  that  the  issae  here  was  not  material,  when  it  is  eveiy  da/s 
practice  to  take  the  same  issne  t    I  think  the  role  most  be  discharged. 

Knle  discharged  accordingly. 


MAtlTIN  V.  MARTIN.    Nov.  11. 

Bole  for  judgment  as  in  a  caie  of  a  nonsuit  discharged,  on  affldayit  that  plaintiff's  attor^ 
nej  did  not  add  the  similiter,  nor  had  it  been  added  to  his  knowledge  or  belief. 

A  RULE  nisi  having  been  obtained  in  this  cause  for  judgment  as  in  case  of  a 
nonsuit,  upon  affidavit  that  issue  had  been  joined, 

Whatdy,  shewed  cause  upon  an  affidavit,  that  die  plaintiff's  attorney  had  not 
added  the  similiter,  nor  had  it  been  added,  to  his  knowledge  or  belief;  and  con- 
tended, therefore,  that  the  rule,  as  premature,  must  be  discharged  with  costs : 
aUmore  v.  Melton,  2  Dowl.  Pr.  0.  632  -,  Brown  v.  Kennedy,  Id.  639 ;  Sea- 
brook  V.  Cave,  Id.  691. 

Shee,  in  support  of  the  rule,  admitted,  that  if  the  fiftct  were  so,  those  cases 
were  decisive.  He  urged,  however,  that  on  the  part  of  the  defendant  it  had 
been  sworn  positively  that  issue  had  been  joined ;  while  on  the  part  of  the 
plaintiff,  the  affidavit  only  averred,  that  the  deponent  did  not  add  the  similiter, 
nor  had  it  been  added  to  his  knowledge  or  belief.  It  mieht,  however,  have  been 
added  by  the  defendant  without  his  knowledge,  and  that  was  consistent  with 
both  the  statements. 

M^l-]      *Thb  ooubt,  however,  thought  that  the  affidavit  on  the  part  of  the 
-'  plaintiff  sufficiently  negatived  Uiat  on  the  part  of  the  defendant,  and  the 
role  was  Discharged. 


LINSELL  V.  BONSOR.    Nov.  11. 

1.  Defendant  haying  accompanied  an  acknowledgment  of  debt  with  an  assertion  that  he 
shoold  hare  nothing  to  do  with  the  claim;  that  he  wished  the  claimant  would  make 
him  a  bankrapt;  and  that  he  woold  rather  go  to  gaol  than  pay  the  claimant;  Held, 
that  it  was  properlj  left  to  a  jury  to  consider  whether  the  acknowledgment  was  one 
from  which  a  promise  to  pay  coold  be  implied. 

2.  Defendant's  agent  had  instmctions  to  offer  claimant  a  part  of  the  debt  in  discharge  of 
the  whole ;  claimant  refusing  to  take  the  money  on  those  terms,  the  agent  paid  it  in 
part  discharge:  Held,  that  tMs  was  not  a  part  payment  by  defendant  to  take  the  case 
out  of  the  operation  of  the  statute  of  limitations. 

The  defendant  having  pleaded  the  statute  of  limitations  to  an  action  of 
assumpsit,  the  plaintiff  endeavoured  to  take  his  case  out  of  the  operation  of  the 
statute  by  evidence  of  an  acknowiiedgment  of  the  debt,  and  of  part  payment, 
within  six  years. 

At  the  trial,  before  Parke,  B.,  it  appeared  that  the  defendant  had  conveyed 
his  property  to  trustees  for  the  payment  of  his  debts,  under  a  composition  deed, 
which  had  been  signed  by  most  of  his  creditors ;  but  the  plaintiff,  who  refused 
to  execute  the  deed,  having  pressed  for  payment,  the  defendant,  on  the  11th  of 
Febmary,  1831,  wrote  to  him  as  follows  : — 

**  You  know  I  gave  up  all  my  affidrs,  and  therefore  I  consider  I  have  nothing 
to  do  with  your  claim,  nor  shall  I :  I  wish  you  would  make  me  a  bankrupt ; 
this  is  in  your  power." 

On  the  7th  of  October,  1834,  in  answer  to  another  application,  the  defend- 
ant wrote  as  follows : — 

**  I  regret  the  inconvenience  you  have  put  me  to  by  the  arrest.    Yon  know 
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t  gave  up  everything  in  Paradise  Street,  and  that  toti  hare  had  die  efttne  as 
the  rest.    Why  should  I  pav  yoU  in  preference  to  those  who  '^have  exe-   r^^ 
cuted  the  deed  ?    I  had  rathet  go  to  jail  than  do  so.    I  shall  rely  on  ■- 
my  own  integrity/' 

These  letters  constituted  the  acknowledgment  of  debt  on  which  ihe  plaintiff 
relied. 

As  to  the  part  paymeilt,  it  i^peared  thai  the  defendant  had  delivered  to  Fos, 
the  trustee  for  the  defendant,  a  sum  of  money  less  than  the  plaintiff's  demand, 
with  instruotionB  to  pay  it  to  the  plaintiff  if  he  wtnild  receive  it  in  fbll  of  iB 
demands;  the  plaint l^sfttsed  to  teceive  it  on  those  terms;  nevei^dess,  Fox, 
disregarding  the  instmctions  he  had  received,  handed  over  the  money  to  t^ 
plaintiff,  aiid  took  a  receipt,  in  which  the  money  was  expressed  to  have  been  re- 
ceived in  part  payment  only.  The  defendant  complained  of  this  disregard  of 
his  instmctions. 

The  learned  Baron  thought  the  defendant's  case  was  not  affected  bv  a  payment 
made  against  his  will,  and  contrary  to  his  instructions;  and  directed  the  Jury  ts 
Consider  whether  the  letters  contained  such  an  a6knowledgmentof  debtaawooU 
authorise  them  to  imply  from  it  a  promise  to  pay. 

A  verdict  having  been  found  tot  the  defendant,  a  mle  nisi  was  obtained  kn 
a  new  trial,  on  the  ground  that  the  Jury  had  been  misdirected ;  and  that  the 
judge,  taking  nnon  himself  the  construction  of  the  letters,  Ought  to  have  de- 
termined that  tney  contained  an  unequivocal  acknowledgment  of  debt,  firoa 
Which  the  law  Would  imply  a  promise  to  pay. 

AleotancteTf  and  HogginB,  shewed  cause.  The  direction  to  the  jufy  was  cor- 
rect. In  order  to  revive  a  debt,  there  must,  according  to  the  statute  9  O.  4,  e. 
14,  be  either  an  eipress  promise  to  pay,  6t  an  acknowledgment  so  ananaltfsd 
that  the  the  law  will  imply  fh>m  it  a  promise :  Tannner  t^.  SmaH,  6  B.  &  C. 
604.  If  thetb  be  a  sufficient  ^acknowledgment  of  debt  here,  which  ^^ 
may  be  doubted,  as  no  amount  is  specified,  it  is  an  acknowledgment  from  ■-  " 
which  no  promise  to  pay  can  be  implied,  inasmuch  as  the  defendant  aceoiB|ia- 
nies  the  acknowledgment  with  the  expression  of  a  determination  noi  to  ptj, 
and  requests  the  plaintiff  to  make  him  a  bankrupt.  Feam  v.  Lewis,  6  Bingh. 
849,  and  Kennett  v.  Milbank,  8  Bingh.  38,  are  express  authorities  that  such  an 
acknowledgment  is  insufficient.  As  to  the  payment,  the  defendant  cannot  be 
bound  by  a  payment  made  contrary  to  his  express  instructions. 

Wighlman,  in  support  of  the  rule.  The  acknowledgment  here,  being  uk- 
quivocal,  is  one  from  which  the  law  implies  a  promise  to  pay :  and  the  aaentkm 
of  the  precise  amount  due  is  not  necessary  if  that  amount  oaa  be  ooUeded  ali- 
unde ;  Letchmere  v,  Fletcher,  1  Or.  A  Mee.  628.  Here,  the  admission  tku 
the  plaintiff  could  make  the  defendant  a  bankrupt  is  an  admission  of  a  debt  of  10(^ 
at  least.  In  Feam  v.  Lewis  the  acknowledgment  was  made,  not  to  the  creditor, 
but  to  a  stranger ;  and  it  was  not  an  acknowledgment  of  any  individwd  debt, 
but  of  money  owing  to  creditors  in  general.  Kennett  t^.  Milbank  turned  on  the 
ground  that  the  acknowledgment  was  merely  the  recital  in  a  compositaon  deed 
which  the  creditor  had  not  signed,  and  which  did  not  specify  the  amount  of  hi* 
debt.  But  in  Tanner  v.  Smart,  Lord  Tenterden  said,  '<  Upon  a  ^neral  aekaov- 
ledffme^t,  where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay  may, 
and  ought  to  be  imnlied?'  Babbs  v.  Humphries,  10  Bingh.  446,  is  in  aeoord- 
ancewith  that;  and  there  is  nothing  in  the  defendant's  letters  inconsistent  vitb 
an  implied  promise  to  pay.  The  statute  9  G.  4,  c.  15,  makes  no  alftentaon  as  i» 
the  effect  or  construction  of  the  acknowledgment,  but  merely  requires  that  the 
proof  shall  be  in  writing. 

*As  to  the  part  payment,  the  letter  of  October,  1S24,  recognises  the   p^ji 
payment  made  by  Fox,  by  the  words,  "  You  knew  you  have  had  the   1^ 
same  as  the  rest.^' 

Beaton,  on  the  same  side,  further  contended  that  die  action  of  assumpsit  is 
not  within  the  operation  of  the  statute  of  limitations';  and  he  also  eited  the 
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\  on  that  statute ^m  Heylmg  v,  HaBtings,  Salk.  29;  Oom.  64,  to  Dabbs 
V.  Hnmphries,  to  shew  from  how  slight  an  acknowledgment  the  Courts  have  im- 
plied a  promise  to  pay. 

TiNDAL,  C.  J.  The  only  point  before  ns  is,  whether  the  question  submitted 
to  the  jury  by  the  learned  baron  was  correct ;  and  I  think  that  substantially  it 
vas.  The  inquiry  arises  under  the  9th  O.  4,  c.  14 ; — was  this  an  acknowledg- 
ment, or  a  promise,  to  take  the  defendant's  case  out  of  the  statute  of  limitations  ? 
The  words  of  the  9  G-.  4,  are  not  only  promuef  but  acknowledgment ;  and  in 
employing  the  two  words  the  legislature  must  have  intended  some  distinction 
between  them.  There  can  be  no  difficulty  in  understanding  what  is  a  promise, 
and  under  that  statute  it  is  clear  that  the  letters  in  question  contain  no  promise 
to  pay  the  plaintiff's  claim  \  for  in  one  of  them  the  defendant,  repudiating  the 
demand  made  on  him,  desires  the  plaintiff  to  make  him  a  bankrupt ;  and,  in 
the  other,  says  he  will  rather  go  to  gaol  than  pay. 

Then,  is  there  any  acknowledgment  ?  A  distinct  and  unqualified  acknow- 
ledgment would  have  the  same  effect  as  a  promise,  because  from  such  an  ac- 
knowledgment the  law  implies  a  promise  to  pay.  But  why  should  an  acknow- 
ledgment be  construed  as  a  promise,  when  it  is  accompanied  with  what  is  a 
contradiction  of  any  promise  f 

I  see  no  reason  for  putting  any  such  construction  on  the  acknowledgment  3 
^451  ^°^'  since  the  decision  in  *Tanner  v.  Smart,  many  of  the  older  cases  on 
-■  the  subject  cannot  be  sustained. 

I  thinly  therefore,  the  learned  baron  was  justified  in  telling  the  jury  that  in 
Older  to  bind  the  defendant  the  acknowledgment  most  be  such  as  would  author- 
iae  them  to  apply  from  it  a  promise  to  pay. 

We  need  not  go  into  the  question  whether  or  not  the  action  of  assumpsit  is 
within  the  statute  of  James.  It  is  rather  late,  after  so  many  decisions  on  the 
Bubject,  to  raise  that  question]  but  if  there  were  any  doubt,  it  is  set  at  rest  by 
the  recent  act. 

The  second  point  is,  whether  there  has  been  in  this  case  any  payment  of  part 
of  the  debt,  such  as  to  take  the  case  out  of  the  operation  of  the  statute.  The 
words  are,  <'  Nothing  herein  contained  shall  alter,  or  take  away,  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by  any  person  whatso- 
ever ;"  that  is,  of  any  payment  made  by  the  principal  debtor,  or  any  one  acting 
by  his  authority :  that  never  can  mean  a  payment  made  by  a  stranger,  and  with- 
out authority.  Here,  the  defendant  having  entered  into  a  composition  deed, 
authorized  one  of  his  trustees  to  tender  the  plaintiff  a  part  of  his  debt  in  satis- 
&ction  of  the  whole  :  instead  of  that,  the  trustee  paid  it,  and  it  was  accepted, 
only  as  a  part  payment.  The  defendaut  complained  of  this  at  the  time ;  and  it 
cannot  bo  taken  as  any  part  payment  sanctioned  by  him.  The  rule,  therefore, 
for  a  new  trial  must  lie  discharged. 

Gaselkb,  J.  I  am  of  the  same  opinion.  There  is  no  branch  of  the  law  on 
which  there  have  been  so  many  decisions  as  on  the  statute  of  limitations.  At 
one  period  the  Courts  went  so  far  as  to  say  "  I  won't  pay"  was  a  sufficient  ac- 
knowledgment to  take  a  case  out  of  the  operation  of  the  statute.  Some  time 
*2461  ^^*  however,  the  tide  of  authority  changed,  and  the  Courts  required,  *if 
^  not  a  promise,  at  least  something  from  which  a  promise  to  pay  might  be 
implied.  The  words  of  the  late  statute  are,  '<  promise  or  acknowledgment  :'*  that 
means,  an  acknowledgment  from  which  the  law  would  imply  a  promise  to  paV. 
Is  it  possible  to  imply  such  a  promise  from  these  letters  f  So  lar  from  it,  the 
defendant  says  he  would  rather  go  to  jail  than  pay  the  money.  This,  therefore, 
b  not  such  an  acknowledgment  as  will  take  the  debt  out  of  the  operation  of  the 
statute. 

With  respect  to  the  effect  of  the  payment,  the  money  was  delivered  to  the 
trustee  to  pay  it  in  full  and  not  in  part.  The  pavment  in  part,  therefore,  was 
without  authority,  and  cannot  be  binding  on  the  defendant. 

YoL.  XXtX.— 84 
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Then  it  is  urged  that  the  learned  haron  oaght  not  to  haye  left  the  question  t9 
the  jarj,  bnt  ought  himself  to  have  pnt  a  constroction  on  the  letters.  It  vu 
left  to  the  jar  J,  however,  with  strong  directionBy  and  the  Yeidiet  bang  ri§^t^ 
this  is  no  ground  for  setting  it  aside.  Rule  discharged. 

Park,  J.,  was  absent  at  Chambers. 


SHAKP  V.  JOHNSTON.    Nov.  12. 

AffidaTit  of  a  prisoner  in  the  Fleet  is  sufficient  without  the  deponent*8  addition,  if  it  tp> 

pear  tiiat  he  is  a  prisoner. 
If  an  affidavit  in  a  cause  in  an  English  court  be  sworn  in  Ireland  before  one  who  ii  nft 

a  commissioner  of  the  English  courts,  the  signature  of  such  person  must  be  rerified. 

Upon  the  ground  of  a  defect  in  the  affidavit  to  hold  to  bail,  a  rule  nisi  had 
been  obtained  for  discharging  the  defendant  out  of  the  custody  of  the  warden  d 
tho  Fleet,  upon  filing  a  common  appearance. 

W.  H.  Wationf  who  shewed  cause,  objected  to  the  affidavit  on  which  this  ml* 
had  been  obtained  that  it  *did  not,  pursuant  to  rule  5  Hil.  2  W.  4,  state    j-mi 
the  defendant's  addition.  ^ 

Wilde,  Serjt.,  for  the  defendant.  The  affidavit  discloses  that  the  defeadsat 
is  a  prisoner  in  the  Fleet,  at  large  on  a  day  rule ;  being  therefore  an  inmate  of 
the  prison  of  the  court,  he  is  in  effect  before  the  court,  and  no  addition  can  be 
requisite.  This  is  an  exception  from  the  general  rule.  None  of  the  reasons  oa 
which  that  rule  is  founded  can  apply  to  the  defendant ;  the  plaintiff  has  him  k 
custody,  and  can  be  under  no  difficulty  where  to  find  him.  In  Jackson  v. 
Ohard,  2  Dowl.  Pr.  0.  469,  it  was  held,  that  where  a  prisoner  defendant  makes 
an  affidavit  in  a  cause,  his  addition  need  not  be  given. 

Watson.  In  Lawson  v.  Case,  2  Dowl.  Pr.  G.  40,  it  was  held  that  an  affidavit 
made  bv  a  defendant  in  a  cause,  could  not  be  read  unless  his  addition  were 
inserted. 

TiNDAL,  C.  J.  I  am  for  adhering  to  the  spirit  and  terms  of  the  rales  for 
uniformitv  of  practice,  and  unless  I  saw  that  this  case  were  clearly  an  exceptioi, 
I  should  be  unwilling  to  proceed  further  in  the  hearing :  but  when  the  defend- 
ant is  a  prisoner  in  the  Fleet,  and  out  on  a  day  rule,  how  can  he  ^ve  a  mote 
particular  description  ? 

Watson  then  proceeded  to  support  the  affidavit  on  which  the  defendant  had 
been  holden  to  bail. 

That  affidavit  had  been  sworn  at  Athlone  in  Ireland  before  John  Gaynor,  a 
commissioner  of  the  Irish  courts,  but  not  of  the  Court  of  Common  Pleas  in 
England ;  and  it  had  been  objected  on  behalf  of  the  defendant,  that  as  pAjQ 
the  3  &  4  W.  4,  c.  42,  enables  the  Judges  of  this  *court  to  appoint  I- 
commissioners  for  takine  affidavits  in  Ireland,  the  present  affidavit  was  not  swora 
before  a  competent  authority,  and  no  assignment  of  peijury  could  be  made 
upon  it. 

Watson  pointed  out  the  inconvenience  that  would  ensue  in  districts  where 
there  is  no  English  commissioner,  if  none  but  commissioners  appointed  under 
this  act  of  parliament  could  take  affidavits,  and  contended  that  the  capacity  cf 
being  the  subject  of  an  assignment  of  perjury  was  not  essential  to  the  validitj 
of  the  affidavit;  French  v.  Bellew,  1  M.  &  S.  802 ;  O'Mealy  v.  Newell,  8  East, 
864 ;  Kilby  v.Stanton,  2  Younge  &  J.  76 ;  Ellis  v.  Sinclair,  3  Younge  k  J.  273. 

But  upon  this  point  the  Court  pronounced  no  decision,  for  it  appeared  Uut 
Oaynor's  signature  had  not  been  verified  by  affidavit;  whereupon 

TiNDAL,  C.  J.,  said, — This  may  be  disposed  of  on  a  single  point.     It  appeals 
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that  Gftjnor  ib  only  a  oommiMioner  of  the  Court  of  Common  Pleas  in  Ireland. 
If  80,  hU  signature  ought  to  have  been  verified  by  affidavit. 

The  rest  of  the  Court  concurring,  the  rule  was  made  Absolute. 


*249]  •PLIMLET  and  Another  v.  WE8TLEY.    Nov.  18. 

Plaintiff  recelTed  from  defendant,  in  payment  for  goods,  a  promissory  note  indorsed  by 
defendant,  bat  not  made  payable  to  order:  the  note  na^ng  been  dishononred  by  the 
maker,  Held,  that  plidntiff  was  entitled  to  recover  the  price  of  the  goods,  notwith- 
standing he  had  omitted  to  give  defendant  dne  notice  of  the  dishonour  of  the  promis- 
sory note. 

In  this  action  on  a  promissory  note,  with  a  count  for  goods  sold  and  delivered, 
the  following  case  was,  by  consent  of  the  parties,  submitted  for  the  opinion  of 
the  Court : — 

The  defendant  being  indebted  to  the  plaintiffs  in  the  sum  of  21/.  16s.  for 
goods  sold  and  deUvered,  indorsed  and  delivered  to  them,  and  they  took,  on  or 
about  the  10th  of  February,  1834,  on  account  of  such  debt,  a  promissory  note 
for  21/.  16s.,  made  by  Robert  Holden,  payable  two  months  after  date  to  Messrs. 
Kyton  and  Walton,  without  the  words  *^  or  order,''  but  indorsed  by  Eyton  and 
Walton  and  John  Knight  and  Co.,  from  the  latter  of  whom  the  defendant  had 
received  it  for  a  valuable  consideration. 

When  the  note  became  due,  viz.,  on  the  9th  of  March,  1834,  it  remained  in 
the  hands  of  the  plaintiffs,  but  it  was  not  presented  for  payment  until  the  18th 
of  March,  being  nine  days  after  it  became  due.  It  was  dishonoured,  and  was 
never  paid. 

On  the  25th  of  March,  1834,  the  defendant  received  from  the  solicitors  of  the 
plaintiffs  a  letter,  requesting  payment  of  the  amount,  on  the  ground  that  the 
note  not  being  negotiable  for  the  want  of  the  words  ''  or  order,''  the  holders 
had  no  claim  upon  any  of  the  parties  to  it  except  the  defendant,  from  whom 
they  received  it. 

The  defendant  refused  to  pay  the  note  or  debt  for  which  it  was  indorsed  to 
the  plaintiff,  upon  the  ground  that  he  was  discharged  by  their  laches.  Ryton 
*^501  ^^^  Walton  and  Knight  and  Co.  respectively  refused  to  pay  the  note, 
^  on  the  ground  that  they  were  discharged  *from  liability  by  the  neglect 
to  present  the  note  for  payment,  and  their  not  having  received  due  notice  of 
dishonour. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendant  was 
liable  to  the  plaintifb  upon  the  promissory  note,  or  for  the  ori^nal  debt  for 
which  it  was  indorsed  to  them ;  or  was  discharged  from  all  liabilitv. 

If  the  Court  should  be  of  opinion  that  he  was  liable  to  the  plaintiffs,  either 
upon  the  note  or  for  the  original  debt,  then  a  judgment  was  to  be  entered  for 
the  pUuntiflb  by  confession  for  100/.  immediately  aner  the  decision  of  the  case, 
or  oUierwise,  as  the  Court  mi^ht  think  fit :  and  if  the  Court  should  be  of  opinion 
that  the  defendant  was  not  liable  either  on  the  note  or  for  the  original  debt  for 
which  it  was  indorsed  for  the  plaintiffs,  then  a  judgment  of  nolle  prosequi  was  to 
be  entered  for  the  defendant,  immediately  after  the  decision  of  the  case,  or  other- 
wise, as  the  Court  might  think  fit. 

iSl  B.  Harriion,  for  the  plaintiffs.  The  defendant  is  not  discharged  from  the 
payment  dne  for  the  goods  by  the  delivery  of  the  promissory  note  or  by  the 
plaintiflb'  omission  to  present  it  to  the  maker.  The  note  not  beinj  transferable 
for  want  of  the  words  "  or  order" — ^Bayley  on  Bills,  97,  Hill  v.  Lewis,  1  Salk. 
133y — ^the  plaintiffs  had  no  claim  against  the  maker  or  indorsers,  and  therefore, 
in  not  presenting  the  note,  were  ffuilty  of  no  laches.  Nor  could  they  sue  the 
defendant  as  being  virtually,  by  his  indorsement,  the  maker  of  a  new  note  pay-^ 
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• 

able  to  thdmaeWes,  unless  there  had  been  a  second  stamp  for  that  mdonenieDi 
The  note  not  being. negotiable,  the  first  stamp  was  ezmtosted  by  the  oootact 
of  the  drawer.  In  Penny  v.  Innes,  1  Cr.  M.  &  B.  439,  where  a  aeoood  6tamp 
was  held  to  be  nnnecessary,  the  bill  was  negotiable. 

♦Here  the  Court  called  on  r^^ 

TcU/ourd,  Seijt.,  for  the  defendant.     The  contract  of  the  defendant  on  ^ 
delivering  the  note  was  not  an  absolute,  but  a  qualified  contract ;  a  oontnct  to 
pay  if  the  draww  of  the  note  failed  i^o  do  so.    The  defendant,  therefore,  ns 
entitled  to  have  the  note  presented  to  the  drawer,  and  to  receive  notice  of  iti 
dishonour,  whether  the  maker  were  legally  bound  to  pay  it  or  not.    If  the 

Elaintifiis  meant  to  rely  on  the  want  of  legal  liability  in  the  maker,  they  shoold 
ave  raised  the  objection  when  they  received  the  note ;  otherwise  they  put  tlie 
defendant  off  his  guard,  and  expose  him  to  loss,  which,  if  he  had  received  dv 
notice  of  the  objection,  or  of  the  dishonour  of  the  note,  he  would  not  hare  sus- 
tained. That  is  the  principle  on  which  notice  of  dishonour  by  an  aeoepioar  hi 
been  required,  even  where  a  bill  has  been  drawn  for  the  aocommodation  of  u 
indorsee,  and  neither  the  indorsee  nor  the  drawer  had  any  effects  in  the  httd< 
of  the  acceptor.  Gory  v.  Scott,  3  B.  &  Aid.  619 :  Norton  v,  Pidcerine,  8  B. 
&  C.  610. 

TiNDAL,  0.  J.  I  think  the  plaintifiia  are  entitled  to  judgment  on  tbe  oout 
which  proceeds  on  the  ormnal  consideration  for  the  debt.  The  questioB  u, 
whether  the  original  daim  has  been  satisfied  by  the  delivery  of  this  note  or  not: 
and  we  must  see  whether  the  plaintiffs  had  any  means  of  enforcing  payment  of 
the  note,  or  whether  it  was  in  their  hands  merely  waste  paper.  iJow  it » 
dear  from  the  cases  of  jBLill  v.  Lewis  and  Smith  v.  Kendall,  6  T.  B.  123,  ibt 
unless  there  be,  on  the'  instrument,  authority  to  indorse,  the  indorsee  cu  a- 
fohse  payment  neither  of  a  promissory  note  nor  of  a  bill  of  exchange.  Hoe 
there  was  a  simple  promise  to  pay  to  Byton,  and  Walton,  *and  to  no  one  ^a^ 
else :  the  payee  had  no  authority  to  indorse ;  and  the  holder  could  ^ 
neither  sue  the  indorsee,  nor  the  indorsee  the  maker.  I  don't  see,  therefore, 
what  pr^udice  the  defendant  can  have  sustained.  Had  there  been  a  aeoood 
stamp,  the  defendant's  indorsement  might  have  operated  as  the  makiDg  of » 
new  note ;  but  as  this  was  a  promissory  note  at  first,  the  stamp  then  lixed 
was  exhausted,  and  the  second  transfer  was  a  nnlll^  for  want  of  a  seoood 
stamp.  The  plaintiffs,  therefore,  having  no  security  of  which  they  oodd  anH 
themsdves,  were  remitted  to  their  original  right. 
i?he  rest  of  the  Court  concurred.  Judgm^it  for  pldntifi. 


EDWABDS  V.  BABNES  and  Another.    Kov.  13. 

DefHse  of  "all  my  freehold  and  leasehold;  and  all  my  monej,  Becmides,  itock,  gonk 
chatty,  and  all  other  my  property  whatsoever  and  wheresoever;  to  hold  the  iok 
anto  and  for  the  nse  of  the  deriaee,  her  heirs,  ezeoators,  administraton,  and  itfigat'' 
Held  to  pass  testator's  copyhold  property. 

The  plaintiff  was  the  purchaser,  at  a  sale  by  auction,  of  certain  ground  rentf, 
arising  out  of  certain  lands,  principallv  copyhold,  but  a  small  ^li  freeholi 
situate  at  Brixton  and  Upper  Tulse  Hill,  in  the  countv  of  Surrey,  sold  bj  tbe 
defendants  to  the  phdntiff  on  the  27th  of  June  1834,  on  condition  tkit  the 
plaintiff  should  have  a  conveyance  thereof  at  Michaelmas  1834.  This  sdkn 
was  brought  to  recover  from  the  defendants  the  sums  of  7232.  deposit  in  wrt  ^^ 
a  sum  of  4820/.  purchase  money,  and  70/.  6s.  lOd.  auction  duty,  paid  ot  ^ 

{laintiff,  as  purchaser  of  the  said  ground  rents,  to  the  defendants:  and  the 
reach  assigned  in  the  declaration  was,  that,  at  the  time  of  snob  sdc^  and  ^ 
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*2531  ^^  ^^°^  ^^^°  ^^  ^^^  ^parohase  ought  to  have  been  completed,  the  de- 
^  fendants  had  not,  nor  coald  they  procure  any  such  title  to  the  said  copy- 
hold premiseB  from  whence  the  said  ground  rents  arose,  or  to  the  said  ground 
rents,  as  enabled  them  to  make  to  the  plaintiff  a  valid  and  effectual  oonyeyanoe 
of  the  said  ground  rents;  whereby  they  were  prevented  from  making  to  the 
plaintiff  such  conveyance  aawas.  stipuli^  for  on  the  said  puiohase  aoc(»ding 
to  the  said  condition. 

The  defendants  pleaded  that,  at  the  time  of  such  sale,  and  at  the  time  when 
the  said  purchase  ought  to  have  been  completed,  thev  had  and  were  able  to  pror 
core  such  a  title  to  the  said  ground  rents,  and  to  the  copyhold  premiaes  from 
whence  the  said  ground  rents  arose,  as  enabled  them  to  make  to  the  plaintiff  a 
yalid  and  effectual  conveyance  thereof  accordiBg  to  the  said  condition :  and 
thevempon  issue  wsa  joiued. 

Upon  a  npeeial  ease  the  fhcts  were  as  follows : — In  the  year  1808  Jamea 
Donblfire,  of  Stoke  Damarell,  in  Devonshire,  was  seised  in  fee  of  the  said  free-. 
hold  premises,  and  was  also  seised  in  his  demesne  as  of  fee,  according  to  the 
ouBtcmi  of  the  manor  of  Lambeth,  of  the  said  copyhold  premises,  of  which, 
manor  the  said  copyholds  were  held ;  out  of  which  said  freehold  and  copyhold 
lands  the  ground  rents  in  question  issued.  In  1810  he  was  admitted  to  the 
said  copyholds,  and  at  Uie  same  time  surrendered  the  same  to  the  use  of  his 
will.  At  the  time  of  making  his  will  therein-after  mentioned,  he  continued  so 
seised  of  the  said  freehold  and  copyhold  premises;  and  was  also  possessed 
of  certain  leasehold  ^T^>pertj  situate  in  Muffett  Street  and  Gross  Street,  City 
Road,  in  the  county  of  Middlesex ;  at  Brixton  Causeway  and  Nelson  Square, 
in  the  eountv  of  Surrey;  and  of  a  ground  rent  of  HI.  per  annum  iwuing  out  of 
a  house  in  Nelson  Square.  He  was  not  seised  or  possessed  of  any  other  land 
or  ground  rents  whatsoever. 

_g.^  "^Bein^  so  seised  and  possessed,  on  the  6th  of  August  1828  he  made 
-■  and  published  his  last  will  and  testament  in  all  respects  duly  executed  for 
the  purpose  of  passing  freehold  and  copyhold  estates,  as  rollowa: — "  I  give,  de- 
riae,  and  bequeath  unto  my  wife,  Mary  Doubtfire,  all  my  freehold  and  lease- 
hold, and  aU  my  money,  securities  for  money,  stock  in  government  frindSi 
mods,  chattelsy  and  all  other  my  property,  whatsoever  and  wheresoever,  to 
hold  the  same  unto  and  for  the  use  of  my  said  wife,  Mary  Doubtfire,  her  heirs, 
executors,  administrators,  and  assigns  for  ever,  subject  nevertheless  to  the  pay- 
ment cf  nearly  60/.  per  annum  to  my  sister,  Sarah  Hendy,  of  one  ai^nuity, — 
arising  from  piart  of  the  ground  rents  pavahle  to  me  out  of  my  manor  at  Brix- 
ton, in  the  county  of  Surrey,  and  the  other  part  out  of  the  ground  rents  pay- 
able to  me  from  Muffet  Street  and  Gross  Street,  City  Boad, — to  hold  the  said 
annuity  or  sum  (xf  nearly  60/.  yearly  unto  my  said  sister,  Sarah  Hen- 
dej,  her  heirs  and  assigns  for  ever.  And  I  constitute  and  appoint  my  said 
wife,  Mary  Doubtfire,  my  sole  executrix  of  this  my  last  will  and  testament, 
hereby  revoldng  all  former  wills  by  me  made.    In  witness,"  &c. 

The  said  James  Doubtfire  died  very  shortly  after  making  his  said  will,  and 
the  same  was  duly  proved  in  the  Boclesiastical  Court.  There  never  was  any 
anch  nuinor  as  the  manor  of  Brixton.  Previously  to  the  making  of  the  said 
will^  no  part  of  bis  freehold,  leasehold,  or  copyhoM  property  was  subject  to  any 
aannity.  At  the  time  of  the  death  of  Jamea  Poubtfire,  the  fltound  rents  pay- 
able to  him  out  of  his  leasehold  properties  in  Muffet  Street,  City  Boad,  and  at 
Brixton  Causewav,  amounted  to  50/.  a  year,  find  no  more,  after  deductina  the 
sum  of  1/.  payable  annually  for  ground  rent  in  respect  of  the  saipe ;  and  the 
freehold  lands  at ,  Brixton  were  worth  about  10/.  a  year.  After  the  death  of 
*o't^1  ^^^  ^^  James  Doubtfire,  Mary  Doubtfire,  his  widow  and  ^devisee 
^  J  entered  into  the  receipt  of  the  ground  rents  arising  out  of  the  freehold 
and  copyhold  premises  at  Bnxton  and  Upper  Tulse  Hill,  and  continued  in  re- 
ceipt thereof  until  the  time  of  her  death,  and  was  admitted  to  the  said  copy- 
holds, and  in  May  1824  surrendered  the  same  to  the  use  of  her  will. 
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Sabsequently  to  the  death  of  the  said  James  Doabtfire,  by  indentvedc 
7th  September,  1824|  between  the  said  Sarah  Hendey  (in  the  deed  eji 
Handy),  of  the  one  part,  and  the  said  Mary  Donbtfire  of  the  other  part,  and  en 
executed, — after  reoiting  that  the  said  James  Doabtfire  never  was  poBesK^ol 
the  manor  of  Brixton,  and  that  the  messuages,  tenements,  and  hereaitiiiKitiii 
Huffet  Street  and  Cross  Street,  in  the  will  mentioned,  and  those  in  tbevill^ 
nominated  as  his  manor  of  Brixton,  and  ground  rents  payable  to  him  therefra 
or  thereout,  and  thereby  intended  by  said  James  Doubtfire  to  have  been  (birp 
with  the  payment  of  the  said  annuity  of  nearly  60/.  given  by  the  said  vilit: 
the  said  Sarah  Hendey,  then  produced  the  clear  yearly  rent  of  only  50/. ;  vd 
that  it  had  been  agreed  between  the  said  Sarah  Hendey  and  Mary  Dcmbdn. 
that  Sarah  Hendey  should  have  and  receive  an  annuity  of  50/.  and  do  mm, 
out  of  the  several  messuages  and  tenements  therein-after  particularly  desoibei 
and  which  sum  of  50/.  was  the  full  amount  of  the  clear  yearlv  groood  ma 
payable  in  respect  of  the  said  premises ; — the  said  Sarah  Hendey  coTesa£ted 
with  Mary  Doubtfire,  that  she  would  take  an  annuity  of  50/.  oot  of  eerta 
leasehold  premises  therein  described  as  situate  in  Muffet  Street  and  Briito 
Oauseway,  and  as  having  been  leased  by  the  said  James  Doubtfire,  in  foil  is- 
charge  and  satisfaction  of  the  annuity  given  her  by  the  will  of  James  Dn^ 
fire.  And  said  Sarah  Hendey  did  thereby  release  all  the  other  mes8Q!{«i 
lands,  tenements,  hereditaments,  estate,  and  effects  of  the  said  James  DcaiA- 
fire  from  the  payment  of  the  same. 

*In  the  year  1834,  the  said  Mar^  Doubtfire  made  and  published  her  r^^ 
last  will  and  testament  in  writing,  m  all  respects  duly  executed  for  the  ^ ' 
purpose  of  passing  the  freehold  and  copyhold  estates,  and  thereby  gave  vA^ 
vised  all  her  freehold,  copyhold,  and  leasehold  messuages,  lands,  hereditafflCBts. 
and  real  estates  to  John  Knapman  and  James  Doubtfire,  otherwise  KnapBas- 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  and  died  shortly  iftff 
without  altering  or  revoking  the  will. 

The  defendant  sold  the  said  ground  rents  to  the  plaintiff,  by  the  dirfctki 
and  authority  of  the  said  John  Knapman  and  James  Doubtfire,  otberfw 
Knapman. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  said  (fffv- 
hold  property,  situate  at  Brixton  and  Upper  Tulse  Hill,  packed  by  the  deriie 
thereof  in  the  will  of  James  Doubtfire  to  his  widow  Mary  Doubtfire. 

Bayleyf  for  the  plaintiff.  The  testator's  copyhold  property  did  ootpaabj 
this  will.  It  is  conceded,  indeed,  that  in  a  will  land  may  pass  under  the  voHi 
fraj^ty  or  e^aU;  but  that  can  onl^  be  where  it  is  plain  that  such  was  then* 
tention  of  the  testator;  Dalley  v,  Kmg,  1  H.  BL 1 ;  and  the  proof  of  the  mta- 
tion  lies  on  the  devisee ;  Roe  v.  Yeud,  2  N.  R.  214  :  but  in  order  to  aseertsi 
with  what  intention  a  testator  has  used  the  word  property,  we  must  look  to  tk 
language  with  which  he  has  accompanied  it;  noscitur  a  sociis;  and  if  itis>^ 
oompanied  with  words  descriptive  of  personal  property,  it  will  not  be  deemed  M 
include  real.  In  Bailis  v.  Gale,  2  Yes.  sen.  51,  the  Court  says,  ''When  tke 
word  ttUite  is  accompanied  with  personal  things,  it  shall  be  confined  to  tben-" 
So  in  Timewell  v.  Perkins,  2  Atk.  102,  *Fortescue,  J.,  says,  «  EOait,  ^05; 
where  it  is  only  coupled  with  things  that  are  personal,'fihall  be  restnuned  ^  * ' 
to  personals."  In  Doe  dem.  Bunny  v.  Rout,  7  Taunt.  79,  a  bequest  of  *'«H 
my  stock  in  trade,  household  goods,  weariog  apparel,  ready  money,  9tcvrm 
for  money,  and  every  other  thing  my  property,  of  what  nature  or  kind  soertr. 
to  my  sister,  for  her  own  proper  use  and  disposal,"  was  held  not  to  carry  Iml 
piNDAL,  C.  J.  There  were  no  words  in  that  will  which  had  any  pefercace  to 
land.]  Nor  is  there  any  reference  to  copyhold  in  the  present  case;  aod  if  tW 
testator  had  intended  it  to  pass,  the  habendum  would  have  been  to  hold  io  ^ 
devisee  and  her  heirs  at  the  will  of  the  lord,  according  to  the  custom  of  ^ 
manor.  But  he  has  expressly  attached  the  word  prcperty  to  that  member  tf 
the  sentence  which  contains  the  enumeration  of  his  persoiuJ  estate,  sIieviBg 
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thereby,  that  he  intended  only  property  ejasdem  generis.  The  sentence  con- 
asts  only  of  two  members:  1.  '<  All  my  freehold  and  leasehold ;"  2.  '*  and  all 
my  money,  secnritieSy  stock,  goods,  chattels,  and  all  other  my  property  what- 
ever." In  order  to  apply  the  words,  all  other  my  property,  to  something  not 
comprehended  in  the  preceding  enumeration,  the  sentence  ought  to  be  divided 
into  three  members:  1.  all  my  freehold  and  leasehold;  2.  and  all  my  money, 
secarities,  stock,  goods  and  chattels ;  3.  and  all  other  my  property ;  but  the 
Court  cannot  so  divide  the  sentence  without  interpolating  the  word  and  before 
chattels.  In  Chapman  «.  Prickett,  6  Bingh.  602,  under  a  devise  of  testator's 
freehold  messuages,  stock  in  the  funds,  money  and  debts,  and  all  shares  or  pro- 
perty  which  he  might  be  possessed  of  or  entitled  to,  to  trustees  and  their  exe- 
cutors in  trust  for  testator's  wife  and  children,  &c.,  with  a  codicil  devising  testa- 
tor's copyhold  to  his  wife  till  the  expiration  of  certain  leases,  and  after  that  to 
*2581       ^^^^'  *»nd.  the  money  to  be  placed  in  the  funds,  for  the  benefit  of  tes- 

•■  tator's  children,  as  directed  in  the  will,  it  was  held  that  the  trustees 
took  DO  interest  in  the  copyhold :  And  Tindal,  0.  J.  says,  <<  The  testator  ap- 
pears to  have  known  the  distinction  between  freehold,  copyhold,  and  leasehold 
property;  for  his  will  be^ns  with  the  express  devise  to  his  trustees  of  three 
freehold  messuages,  and  then  gives  directions  as  to  the  rents  and  profits  of  the 
same  messuages,  and  all  other  feeeholds  and  lea$ehold$  that  he  might  be  pos- 
sessed of,  and  lastly  directs  the  division  of  his  said  three  Jreehold  messuages, 
either  by  sale  or  otherwise,  amongst  his  children.  Looking,  therefore,  at  the 
will  alone,  we  see  no  words  which  would  comprehend  the  copyhold  within  the 
devise  to  the  trustees,  for  the  word  property  in  the  will  cannot  be  held  to  refer 
to  real  property  without  doing  violence  to  the  context  of  the  clause  in  which 
that  word  occurs."  [Bosanqubt,  J.  The  terms  of  tho  bequest  in  that  case 
were,  *' shares  or  property;"  and  the  copyholds  were  specially  disposed  of  in 
the  codicil.1  But  the  decision  of  the  Court  does  not  turn  entirely  on  that  point. 
[Tindal,  0.  J.  The  annuity  here  is  secured  on  the  ground  rents ;  and  the 
ground  rents  issue  partly  out  of  the  copyhold :  why  were  the  copyholds  re- 
leased by  the  annuitant  if  they  were  not  subject  to  the  annuity  ?1  The  aunuity 
IB  charged  on  the  rents  arising  out  of  the  manor  of  Brixton,  which  the  testator 
never  had;  and  the  act  of  uie  annuitant  can  afford  no  clue  to  the  testator's 
intention. 

HogginSf  for  the  defendants.  According  to  all  the  recent  authorities,  the 
copyhold  passed.  In  Doe  d.  Morgan  v.  Morsan,  6  B.  &  C.  512,  a  testator, 
after  giving  some  pecuniary  legacies,  proceeded  thus :  "  and  all  my  property, 
^2591  *^^^  effects  of  all  cbiims  I  shall  have,  I  give  to  my  brother  John ;  but 

-I  my  mother  is  at  liberty  to  give  1000^.  of  my  property  where  she  pleases;" 
it  was  held  that  the  real  estate  passed  to  the  brother :  and  Bayley,  J.,  says, 
"Where  a  testator  uses  words  calculated  to  pass  the  real  estate,  the  real  estate 
will  pass  by  those  words,  unless  it  be  shewn  clearly,  from  other  expressions  in 
the  will,  that  the  words  were  used  in  a  more  confined  sense."  The  argument 
drawQ  from  the  society  in  which  words  are  found,  is  much  weakened  by  the  de- 
cimon  in  Doe  dem.  Andrew  v.  Lainchbury,  11  East,  290,  where  it  was  held,  that 
a  devise  of  all  the  residue  of  the  testators  ''  money,  stock,  property  and  effects^ 
of  what  kind  or  nature  soever,"  to  A.  and  B.,  <<  to  be  divided  equally  between 
them,  share  and  share  alike,"  would  pass  real  as  well  as  personal  estate,  where, 
from  other  parts  of  the  will,  it  appeared  that  the  testator  had  applied  the  words 
property  and  effects  to  real  estate  :  as  where  he  began  his  will  by  stating,  "  as 
to  my  money  and  effects,  I  dispose  thereof  as  follows,"  &o.,  and  then  proceeded 
to  dispose  of  parts  of  his  real  estate.  In  Noel  v.  Hay,  5  Maddock,  38,  the  nomi- 
nation by  a  will  of  the  testator's  wife  as  executrix,  thereby  bequeathing  to  her 
all  the  property,  of  whatever  description  or  sort,  that  testator  might  die  possessed 
of,  &c.,  was  held  to  pass  a  copyhold  estate  belonging  to  the  testator,  which  he 
had  surrendered  to  the  use  of  his  will.  In  Doe  dem  Wall  v.  Langlands,  14 
East,  370,  a  testator  possessed  of  real  and  personal  property,  after  several  pecu*- 
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niaiT  legacies,  ^'saTe  and  bequeathed  all  and  oTery  the  residne  of  hhpropaijfj 
goods,  and  chattels,  to  be  divided  equally  between  A.  and  B.,  share  and  abie 
alike,  after  all  his  debts  paid :"  and,  in  fact,  the  personalty  was  not  quite  snfi- 
cient  to  pay  all  the  debts  *and  legacies :  bat  it  was  held  that  the  word  r^agn 
property,  thongh  thus  followed  by  goodt  and  chaUdi^  was  sofficient  of  ^ 
itself  to  carry  the  realty.  In  Patton  v.  Randall,  1  Jao.  k  Walk.  195,  it  v« 
held  that  a  direction  that  all  the  testator's  children  shoold  share  eqnallj  ii 
all  his  property,  gave  them  the  real  estate  in  fee ;  and  the  Master  of  Uie  B<d]i 
said,  '<  His  children  are  to  share  all  his  property.  This  term  must  oomprdMid 
his  real  and  personal  estate ;  and  I  think,  therefore,  that  the  general  reodM, 
subject  to  the  particular  charges,  is  given  to  the  children  equaSy,  in  laogoi^ 
that,  by  the  recent  cases,  would  certainly  pass  to  them,  in  fee,  toe  whole  fepl 
and  equitable  estate." 

Chapman  v,  Prickett,  is  an  authority  for  the  defendants. 

Bayley,  in  reply.  In  Doe  v,  Morgan,  the  testator  began  the  will  with  a  derise 
of  '^  dl  his  property  and  effects.''  And  in  Doe  t;.  Lainchbury,  and  in  Pattoaa 
Randall,  the  intention  was  unambiguous. 

TiNDAL,  G.  J.  I  think  the  wor<u  employed  in  this  will  warrant  us  in  aajis^ 
that  it  was  the  intention  of  the  testator  his  copyhold  property  should  pass.  Ike 
object  of  the  court  is,  if  possible,  to  see  what  the  intention  is,  that  is,  the  iatea- 
tion  to  be  discovered,  first,  from  the  very  words  of  the  will,  then  from  its  gese- 
jal  scheme  and  attendant  circumstances  such  as  the  surrender  to  the  use  of  tk 
will,  and  the  nature  of  the  testator's  property. 

First,  then,  as  to  the  very  words  of  the  will ;  the  word  property  is  soiBeieiit 
to  pass  whatever  a  testator  possesses,  unless  the  import  of  me  word  is  cut  don 
by  something  on  the  face  of  the  will.  Doe  v,  Lainchbury,  ^s  a  strong  ^^i 
decision  to  that  point,  and  goes  the  length  of  determining,  that  though  ^ 
the  word  property  be  used  somewhat  equivooally,  it  shall  pass  what  the  testito 
had,  unless  a  contrarv  intention  appear  on  the  face  of  the  will.  The  words  bat 
are,  '<  all  my  freehold  and  leasehold;  and  all  my  money,  seoniities  for  BMoeji 
stock  in  government  funds,  goods,  chattels^  and  all  other  my  property  whitMK 
ever  and  wheresoever." 

First,  the  testator  uses  the  words  ''all  my  freehold  and  leasehold,"  witM 
adding  the  word  estate.  K  in  a  subsequent  part  we  find  the  word^njper^yVt 
do  no  injustice  if  we  apply  it  both  to  the  freehold  and  leasehold  at  Brixton  and 
Tulse  Hill,  and  the  other  property  elsewhere :  and  if  it  will  pass  real  propertj, 
it  passes  copyhold.  It  is  said  we  cannot  divide  the  sentence  into  three  cUim^ 
for,  if  we  do,  the  second  should  run,  "  money,  securities  for  money,  stock  is 
government  funds,  soods,  and  ohatteds."  There  is  some  force  in  that  obemi- 
tion ;  but  it  would  be  hvpercritical  to  say  that  the  mere  absence  of  the  wotd 
one?  shall  shew  an  intention  not  to  pass  copyholds  under  a  devise  of  all  tU  tei- 
lator's  property  whatsoever  and  wheresover. 

Then  follow  the  words, ''  to  hold  the  same  unto  and  for  the  use  of  my  ■«! 
wife,  her  heirs,  executors,  administrators,  and  asdgns  for  ever." 

So  that  after  he  has  made  a  mass  or  ap;regate  of  the  whole,  he  uses  wordito 
shew  that  it  shall  so  to  executors  or  heirs,  as  the  case  may  require.  I  tlunk, 
therefore,  the  word  property  in  this  will  is  entitled  to  its  largest  aad  fiiUest 
sense,  and  the  surrender  to  the  use  of  the  will  is  some  confirmation  (rf  this  €oa* 
struction.  I  am  unwilling  to  rely  on  the  danse  respecting  the  annuity,  beoiwe 
I  cannot  clearly  see  that  it  is  charged  on  the  oopyhold.  If  it  is,  there  on  bt 
no  doubt  that  the  devise  includes  me  oopyhold. 

^Oaselbe,  J.    I  am  of  the  same  opinion.    There  is,  no  doubt,  great  p^ 
vaiiety  in  the  decisions,  but  the  later  course  has  been  to  give  a  wide  inter-  ^ 
pretation  to  the  word  property  ;  and  when  we  find  a  case  so  near  to  the  pnsflit 
as  Doe  v.  Lainchbury,  I  think  it  is  better  to  adhere  to  it. 

BosANQUJST,  J.  I  cannot  doubt,  on  reading  this  will,  that  the  intentioo  of 
the  testator  was  to  dispose  of  all  his  estate,  of  what  land  soever.  Now  the  woid 
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prapeiri^  will  pus  leat  esUie,  nnkas  ihen  are  otWwords  in  the  will  to  confine 
its  sense.  That  is  attempted  to  be  done  here  by  referenoe  to  the  words  asso- 
ciated with  the  word  property.  The  argument,  however^  drawn  from  the  asso*- 
ciated  words  is  not  satisfactory  in  the  present  instance.  Ths  testator  enumerates 
"  hifi  fireeholdy  leasehold,  and  all  his  money,  securities  for  money,  stock  in  gov- 
ernment funds,  goods,  chattels,'' — and  haying  enumerated  all  these,  add,  ''and 
all  other  my  property  whatsoeter  and  wheresoever  ^'  the  plain  meaning  of  which 
is,  **  If  I  hare  any  other  property  whatever,  that  property  is  to  pass  by  this  wilL'' 
It  has  been  urged  that  without  interpolating  and  before  chaUeU,  the  sentence  is 
not  capable  of  being  divided  into  three  branches :  first,  freehold  and  leasehold 
property;  then  money,  securities,  stock,  goods  and  chattels;  and  lastly,  all 
other  property  whatever.  But  it  is  too  nice  a  criticism  to  say  that  the  words 
<<  all  other  property''  are  to  have  ene  meaning  if  the  word  and  precedes  ehattdij 
and  a  different  meaning  if  that  word  be  omitted.  I  think  that  all  the  testator's 
property  passed,  and  that  construction  is  borne  ont  by  the  extensive  terms  of  the 
habendam.  Judgment  for  defendants. 

Parks,  J.,  was  absent  at  Nisi  Prius. 


*26S1        ♦ENGLBR,  Administrator  of  STULZ  v.  TWISDEN,  Baronet.' 

Nov.  14. 

The  Court  reftrifid  to  exonerate  an  administrator  plaintiff  from  the  payment  of  costs, 
where  the  defendant  in  an  aetion  on  a  bond  and  for  goods  sold,  obtained  a  rerdict  by 
•hewing  his  discharge  onder  the  Insolvent  Debtors'  Act. 

Tsis  was  an  action  brought  by  an  administrator  on  a  bond  given  by  the  de- 
fendant to  the  intestate,  and  for  the  price  of  goods  sold. 

A  verdict  having  been  found  for  the  de&i^nt,  who  had  pleaded  the  statute 
of  limitations  and  a  discharge  under  the  Insolvent  Debtors'  Act, 

A  rale  nisi  Iras  obtained  for  entering  up  the  judgment  for  the  defendant 
without  costs. 

Ta^faurdj  Seijt.,  shewed  cauie  upon  an  affidavit^  which  stated  that  the  bond 
had  heen  executed  in  1818,  and  the  goods  furnished  previously  to  1818,  in 
which  jear  the  defendant  had  applied  for  his  discharge  to  the  court  for  the 
relief  of  insolvent  debtors :  that  the  records  of  that  period  were  in  a  very  Im* 
perfeet  state,  owing  to  the  absconding  of  one  of  the  principal  officers  of  the 
court ;  hut  that,  at  the  commencement  of  this  action,  there  existed  among  the 
records  of  1818  a  schedule  of  the  defendant  in  which  the  intestate  was  named 
as  a  creditor :  that  this  schedule  was  indorsed  with  the  words, ''  Petition  dis- 
miased,  with  leave  to  make  a  second  application ;''  and  that  upon  an  amended 
nchedalcy  which  also  contained  the  name  of  the  intestate,  was  indorsed  a  memo- 
randum of  assignment  of  the  defendant's  estate,  and  the  name  and  address  of 
the  defendant's  attorney :  that  in  a  public  book  of  minutesy  belonginff  to  the 
court,  the  letter  D.  was  marked  opposite  to  the  defendant's  name,  with  the  words 
<<  loBt  schedule  i''  that  notice  of  the  defendant's  intention  to  apply  to  the  insol- 
Ycnt  dehtors'  court  had  been  found  among  the  papers  of  the  intestate:  that  the 
^yf^A-i  ^^^  plaintiflb in  the  action  were  the  firm  of  ^Stuk  and  Houselee :  that  the 
'^  -I  clerk  of  their  attorney  was  the  attesting  witness  to  the  defendant's  bond, 
and  the  agent  for  collecting  the  debts  of  the  firm  :  that  upon  application  to  a  judge 
at  chambers,  the  bail-bond  in  this  action  was  delivered  up  to  be  cancelled,  upon 
the  defendant's  exhibitiuff  a  certificate  of  his  discharge  firom  the  warden  of  the 
fleet,  which  was  also  produced  at  the  trial. 

TaZ/ourd^  argued,  that  the  late  act  had  placed  executor  plaintifis  on  the  same 
footing  as  other  plaintiib,  unless  the  court  saw  reason  to  exercise  a  discretion 
in  their  favour ;  but  that  would  cmly  be  proper  where  a  plabtiff  had  been  mis- 
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led  by  a  defendant.  In  Southgate  v,  Crowly,  1  New  CaseSi  518,  the  oieui- 
Btance  that  an  executor  had  commenced  and  condnoted  an  action  properij,  im 
held  not  snfficient  to  exempt  him  from  the  costs  incident  to  his  failure.  Thai 
decision  was  in  accordance  with  the  preceding  case  of  Lysons  v,  Barnnr,  19 
Bing.  563;  and  had  been  confirmed  this  term  in  the  Court  of  Exchequer  h 
Godson,  administrator  v.  Turner,  not  yet  reported.  In  the  present  cue  tk 
plaintiff  made  no  affidavit,  and  relied  only  on  the  fiicts  which  were  iptojtit 
the  trial,  which,  as  appeared  from  the  defendant's  affidavits,  rather  sbeved 
recklessness  or  the  operation  of  some  undue  motive  on  the  part  of  the  plaiolifi 
than  misconduct  on  the- part  of  the  defendant.  At  all  events,  the  court  wmld 
not  interfere  on  behalf  of  a  party  who  had  proceeded  with  so  little  cautioD.  A 
single  application  to  the  defendant  himself  might  have  satisfied  the  plaintiff  of 
the  existence  of  the  discharge  by  the  Insolvent  Debtors'  Court 

Sir  W,  Follettf  in  support  of  the  rule.  The  circumstances  disclosed  in  tk 
defendant's  affidavit,  which  *were  also  proved  on  the  trial,  are  such  u  r^^^ 
will  induce  the  court  to  exonerate  the  plaintiff  from  costs.  The  plaintiff  *- ' 
could  have  no  access  to  documents  in  the  custody  of  the  defendant,  and  is  &r 
as  the  records  of  the  Insolvent  Debtors'  Court  afforded  him  any  informatioD,  k 
had  reason  to  suppose  the  defendant  had  not  been  discharged ;  for  the  irst 
indorsement  on  the  schedule  was,  that  his  petition  had  been  dismissed.  The 
plaintiff,  therefore,  was  bound  to  sue  in  the  discharge  of  his  duty  to  the  lata- 
tate's  estate,  and  the  court  will  exercise  its  discretion  in  &vour  of  an  ezentdr 
plaintiff,  where  he  is  met  with  a  defence  which,  though  it  may  avail  the  defend- 
ant  for  a  verdict,  she^s  that  the  debt  has  never  been  satisfied,  and  that,  th0^ 
fore,  the  plaintiff  may  have  some  hope  to  recover  it.  In  Southgate  v,  Crofief. 
no  debt  was  due  from  the  defendant,  and  the  plaintifib  might  have  been  mf»^ 
of  that  fact  if  they  had  duly  examined  their  testator's  books.  But,  in  Ljsqk 
V.  Barrow,  the  court  lavs  down  the  rule  as  follows  :  <'  One  main  point  (ocoa- 
sider  is,  was  this  a  fnvolous  action  ?  So  far  from  it,  that  it  appears  frn 
the  affidavit  that  it  was  the  bounden  duty  of  the  plaintifb  to  the  estate  of  |be 
testator  to  bring  the  action.  The  action  could  only  be  brought  by  the  pUiitiif 
in  their  representative  character;  for,  in  their  individual  state,  they  bad  no  dor 
right  to  sustain  an  action  than  the  greatest  stranger.  Therefore,  though  tke 
statute  of  his  present  majesty  gives  costs  agunst  executors  who  M  in  ther 
actions,  yet  if  it  shall  appear  to  the  court  proper  to  make  exceptions  to  the  p- 
nerality  of  the  enactment,  they  may  do  so  where  there  is  a  reasonable  and  ffo- 
bable  cause  for  bringing  the  action  as  executors  or  administrators."  AoeonfiBf 
to  the  principle  of  Uiat  case,  the  court  will  not  visit  with  costs  execatorphit- 
tiffs  who,  in  the  discharge  of  their  duty,  act  fiiirly  and  bon&  fide,  and  Bstieff 
themselves  by  reasonable  inquiry  at  the  only^sources  to  which  they  hare  .^ 
access,  that  a  debt  due  to  the  executor  is  still  outstanding  and  unaatis-  ^ " 
fied. 

TiNDAL,  C.  J.  I  see  nothing  in  the  circumstances  of  this  ease  to  eiB 
on  us  to  exercise  a  discretion  in  fiivour  of  the  plaintiff.  The  late  aet  hit 
put  executor  plaintiffs  on  the  same  footing  as  other  plaintiffs,  unless  when 
the  court  sees  reason  to  depart  from  the  ordinary  rule.  And  there  rJi 
be  no  hardship  in  holding  the  present  plaintiff  liable;  for,  if  he  has  esir- 
cised  a  boni  fide  discretion  in  bringing  the  action,  the  costs  will  not  ii&  » 
the  plaintiff  himself,  but  on  the  estate  of  the  intestate,  which  onght  tc 
stand  on  the  same  footing  as  that  of  an  ordinary  plaintifl^  unless  some  grooJ 
of  exception  can  be  made  out.  Then  is  there  any  thing  here  to  take  the  9» 
out  of  tiie  predicament  of  that  of  an  ordinary  plaintiff?  It  seems  to  me,  iw 
Lysons  v.  narrow  has  laid  down  the  law  somewhat  too  favourably  for  execntti 
plaintiffs,  (see  Ashton  v.  Poynter,  I  Gr.  Mee,  k  B.  788,)  and  that  it  is  a  fi^ 
and  sounder  rule  to  say  that  they  stand  in  the  same  utoatico  as  anj  w 
plaintiff,  unless  they  have  been  misled  by  some  misconduct  on  the  wt  of  tt« 
defendant.  Here,  so  far  is  the  defendant  from  having  misled  the  plaintiff,  m 
the  plaintiff  himself  does  not  appear  to  have  proceeded  with  doe  eaattoo.  JA 
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an  action  on  a  bond  of  more  than  twenty  years'  standiDg,  some  raspicion  of  a  bar 
wonld  naturally  arise  from  the  circumstance  of  the  obligee  haying  lain  by  so 
long.  And  the  plaintiff  here  had  $ome  reason  to  apprehend  that  the  defendant 
had  been  discharged  by  the  Insolvent  Debtors'  Court.  For  notice  of  the  de- 
fendant's intention  to  apply  to  the  court  was  found  among  the  papers  of  the 
intestate,  and  in  a  public  book  of  minutes  belonging  to  that  court,  the  letter  D. 
^671  ^^  appended  to  the  defendant's  name.  A  cautious  ^plaintiff  would 
-■  haye  inquired  of  the  defendant  himseU  whether  he  had  been  discharged 
or  not;  and  as  the  juiy  have  found  that  he  was  discharged|  the  plaintiff  is  not 
entitled  to  any  favour. 

Park,  J.  I  am  of  the  same  opinion.  The  late  act  having  vested  a  discre- 
tion in  the  Court,  the  question  is,  whether  such  circumstances  appear  in  the 
present  case  as  to  justify  the  Court  in  ezemptinff  the  plaintiff  from  the  payment 
of  costs.  The  circumstances  to  which  the  Chief  Justice  has  alluded,  are  strong 
to  shew  that  the  plaintiff  did  not  proceed  with  due  diligence.  The  twenty  years 
that  had  elapsed  since  the  date  of  the  bond  mieht  have  excited,  in  a  cautious 
plaintiff,  the  suspicion  of  the  possibility  of  a  discharge,  and  a  prudent  man 
wonld,  at  least,  have  made  inquiry  of  the  defendant's  attorney,  to  whom  the 
plaintiff  had  a  reference  by  the  indorsement  on  the  schedule.  The  plaintiff 
knew  that  the  defendant  had  been  in  prison,  and  ought  to  have  made  further 
inquiry.  Whether  Lysons  v,  Barrow  has,  or  not,  one  or  two  expressions  some- 
what too  strong,  I  will  not  say ;  but  the  Court,  at  all  events,  thought  it  a  case 
in  which  they  ought  to  interfere  in  favour  of  the  plaintiffs.  However,  South- 
gate  V.  Crowley,  in  which  I  concurred,  is  a  strong  case  against  the  present 
application. 

Gaseles,  J.  The  plaintiff  ought  to  have  made  further  inquirv.  In  Lysons 
V.  Barrow,  there  has  h^n  a  new  trial,  in  which  the  verdict  has  been  found  for 
the  plaintiff.  Rule  discharged. 


*268]  *In  the  Matter  of  the  Trustees  of  Mrs.  BARBEB.    Nov.  17. 

Under  6  O.  4,  c.  87,  8.  20,  a  Britiah  consul  haa  th6  same  power  as  a  notary  public,  to 
certifj  that  the  affidarit  in  support  of  the  certificate  of  a  married  woman's  acknow- 
ledgment was  sworn  before  a  commissioner  duly  appointed. 

Talfoubd,  Serjt.,  moved  that  the  clerk  of  the  enrolment  of  certificates  of 
married  women  should  be  ordered  to  receive  a  certificate  of  acknowledgment  in 
this  matter,  notwithstanding  the  affidavit  in  support  of  the  same,  and  the  attes- 
tation thereof  taken  before  a  commissioner  duly  appointed,  had  been  certified  by 
a  British  consul  instead  of  a  notary  public. 

He  relied  on  the  statute  6  G.  4,  c.  87,  s.  20,  by  which,  after  reciting  ''  that 
.  it  is  expedient  that  every  consul-general,  or  oonsul  appointed  by  his  Majesty  at 
any  foreign  port  or  place,  should  in  all  cases  have  the  power  of  administering 
an  oath  or  affirmation,  whenever  the  same  shall  be  required,  and  should  also 
have  power  to  do  such  notarial  acts  as  any  notary  public  may  do,"  it  is  enacted, 
« that  it  shall  and  may  be  lawful  for  any  and  every  consul-general,  or  consul 
appointed  by  his  Majesty  at  any  foreign  port  or  place,  whenever  he  shall  be 
thereto  required,  and  whenever  he  shaU  see  necessary,  to  administer  at  such 
foreign  port  or  place  any  oath,  or  take  any  affidavit  or  affirmation  from  any  per- 
son or  persons  whomsoever,  and  also  to  do  and  perform,  at  such  foreign  port  or 
place,  ail  and  every  notarial  acts  and  act  which  any  notary  public  could  or  might 
be  re<niired,  and  is  by  law  empowered  to  do  within  the  United  Kingdom  of 
Great  JSritain  and  Ireland." 

In  Ex  parte  Hutchinson,  4  Bingh.  606,  it  was  held  the  consul  could  not 
adnunister  the  affidavit. 
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TiNDAL,  C.  J.    Under  the  words  ^all  and  ^every  notarial  act  and  ^^^9 
acts  which  any  notary  publio  ia  by  kw  empowered  to  do"  we  may  fuiiy  ^ 
include  the  oertifyinc  to  the  handwriting  and  anthorifcy  of  the  party  tiJdng  the 
affidavit  of  acknowledgment.  Bole  acoordingly. 


FOSTEB  and  Another  v.  LET.    Nov.  18. 

1.  Where  testatrix  bequeathed  property  in  traat  "to  pay  off  the  debts  of  herfiittbuUai 
as  it  was  her  will  that  the  same  shoald  be  dis<»harged,*'  and  the  moneys  renuaiag  u> 
expended,  to  her  nephew, 

Held,  that  the  creditors  ought  to  pay  the  legacy  daty  upon  their  sereral  debts. 

2.  And  that  the  matter  having  been  orerlooked  in  an  order  made  by  the  Gonrt  of  Cbu- 
eery  for  the  payment  of  the  debts,  the  executors  who  paid  the  debts  in  foil,  lod  \hm 
paid  the  legacy  duty,  might  recover  tiie  amount  of  the  crediton  respeetlTelj,  in  la 
action  for  money  paid  to  their  use. 

Teos  following  oaae  was  submitted  for  the  opinion  of  the  Court  :— 

This  was  an  action  on  promises  brought  to  recover  from  the  defendiat  tke 
sum  of  67^.  4s.  4d.,  alleged  to  have  been  paid  by  the  plainti£b  for  the  use  of  tk 
defendant.  The  defendant  pleaded  ncm-assumpsiti  and  upon  tliat  plea  iasoe  wtf 
joined. 

The  nkintifi  were  ezeoutors,  appointed  by  the  will  of  Jemima  Webbsi 
deceased.  The  testatrix  was  twice  married;  her  first  husband,  John  Wtms 
Glubb,  died  insolvent  in  November,  1804.  She  survived  also  her  seoondfav- 
band,  William  Alexander  Webber;  and  after  his  det^,  being  the  owaerofreil 
and  personal  property,  by  her  will,  bearing  date  the  28d  of  March,  1829,  duij 
executed  and  attested  to  pass  real  estates,  after  devising  certain  real  estates  to 
trustees  upon  certain  trusts  therein  declared,  beaueathed,  first,  nx  legsdes,i& 
which  she  ordered  the  legacy  dutv  to  be  paid  by  her  executors :  then,  5^  to 
each  of  her  servants,  with  no  mention  of  the  legacy  duty ;  then,  4001  stod  t» 
trustees  for  certain  purposes,  the  legacy  duty  to  be  *paid  bv  her  ezecu-  ^^ 
tors ;  then,  her  clothes  and  jewels  to  a  nieoe,  and  a  watoh  to  her  ne^eir,  ^ 
8.  8.  Richards. 

The  will  then  concluded  as  follows: — ''AH  the  rest,  residue,  and  renaioder 
of  the  moneys  which  I  have  in  house,  or  on  government  or  other  securities,  it 
the  time  of  my  decease,  and  all  other  my  real,  personal,  and  testamentair  estates, 
substanee,  and  effects  whatsoever  and  wheresoever,  after  the  payment  of  mj  j«t 
debts  and  funeral  expenses,  which  I  desire  may  be  settled  as  soon  as  may  be 
after  my  decease,  and  the  several  legacies  hereinbefore  by  me  given  and  W- 
queathed,  and  directed  and  appointed,  and  the  expenses  of  proving  this  mj  v^ 
and  wherewith  I  expressly  charge  the  same,  I  give,  devise^  oequeatb,  diieci^sod 
appoint  unto  A.  Foster  and  W.  P.  Thomas,  their  heirs,  executors,  admiiusf^ 


and  all  the  moneys  remaining  unexpended,  upon  trust  for  my  nephew,  0.  S. 
Richards,  his  executors,  administrators,  and  assigns.^' 

The  testatrix  died  on  the  26th  of  Maroh,  1830,  wit;hout  having  reroked  or 
altered  her  said  will.  She  was  not  in  any  respect  liable  for  the  debis  of  Imi 
first  husband;  and  at  the  time  of  her  death  there  was  a  debt  of  672/.  3i.  ^ 
capable  of  legal  and  satisfactory  proof,  remaining  pnpaid  from  her  said  m 
husband  to  the  defendant,  who  was  a  stranger  in  blood  to  the  testatrix  Sbcuvj 
after  her  death,  8.  8.  Richards,  the  residuary  legatee  named  in  the  will,  fikaa 
bill  in  chancery  against  the  plaintiflb  as  executonu  in  order  to  asoertaio  vbi| 
were  <' the  debts  of  the  said  J.  W.  Glubb  that  eould  be  legally  and  s&tjs&ctori? 
proved  against  him/'  and  to  relieve  the  plainti&  firom  respcmsibility  in  respect 
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i^jyt  theoreof.  The  OMue  wis  heard  *m  July,  1881^  when  it  waa  oidered, 
-■  amongst  other  things^  that  it  ahonld  be  referred  to  the  Master  to  inquire 
and  state  to  the  Coort  whether  any  and  what  debts  of  the  said  J.  W.  GInbb 
could  be  legally  and  satisiisctorily  proved  against  him.  The  Master  was  attended 
by  the  defendant  and  other  claimants,  and  snbseqaently  made  his  report,  dated 
the  26th  of  Angnst,  1888,  which  was  absolutely  confirmed  by  an  order  of  the 
Court  of  Chancery,  dated  the  2d  of  December,  1833,  whereby  he  oertified  that 
Uie  aboTc  mentioned  debt  amount  others  was  legally  and  satisfiiotorily  proved. 
The  cause  came  on  for  farther  directions  on  the  §lst  of  December,  1888,  when 
the  Court  ordered  that  the  said  A.  Foster  and  W.  P.  Thomas,  the  executors  of 
the  testatrix's  will,  should,  out  of  the  personal  estate  of  the  testatrix,  pay  the 
debts  reported  due  to  the  several  creditors  named  in  the  schedule  to  the  Master's 
report,  including  the  above-mentioned  debt  of  672/.  8s.  M.  due  to  the  defendant. 
And  it  was  ordered  that  the  executors  should  pay  over  the  residue  of  the  per- 
sonal estate  to  the  said  S.  8.  Richards  after  deducting  the  costs,  chaiges,  and 
expenses  incurred  by  them;  and  any  of  the  parties  were  to  be  at  liberty  to  apply 
to  the  Court  as  there  should  be  occasion.  The  pkintifb  in  this  action  aocord- 
inglj  paid  to  the  defendant  the  said  sum  of  672/.  8s.  Ad.  Upon  the  plaintifis 
subsequently  settling  their  accounts  as  executors  with  the  Stamp  Office,  a  claim 
was  made  on  its  behalf  upon  the  plaintifi  for  67/.  4s.  4c/.,  the  legacy  duty  upon 
the  above  sum  of  money  paid  to  the  defendant,  whidh  claim  the  defendant,  on 
request  made  to  him  by  tne  pkintifb,  refused  to  discham;  in  consequence  of 
which,  the  plaintifb  afterwards,  on  the  7th  of  February,  1»B5,  paid  to  the  Stamp 
Office  the  sum  of  67/.  4s.  4c/.,  the  legacy  duty  chargeable  on  legacies  to  stran- 
gers in  blood  to  the  deceased,  and  brought  the  present  action  against  the  de- 
fendant. 

«-27!21  *^^^  qnestion  for  the  opinion  of  the  Court  was,  whether  the  plaintifis 
'^ '  -■  were  entitled  to  recover  from  the  defiandi^t  the  said  sum  of  67/.  4s.  Ad. 
If  the  Court  should  be  of  opinion  that  the  ^laintifi  were  entitled  to  recover, 
then  a  verdict  was  to  be  entered  for  the  plaintifis,  but  if  of  a  contrary  opinion) 
then  a  verdict  was  to  be  entered  for  the  defendant. 

Sir  W.  FoOeUj  was  to  have  aigued  for  the  plaintiffs,  but  the  Court  called 
oo 

OrawdeTy  for  the  defendant.  First,  this  matter  bavins  been  adjudicated  by 
the  Court  of  Chanoery,  an  action  does  not  lie.  By  86  G.  8,  c.  52,  s.  25,  it  is 
enacted  "  that  if  any  suit  shall  be  instituted  concerning  the  administraUon  of  the 
personal  estate  of  any  person  dying  testate  or  intestate,  or  any  part  of  such  estate, 
in  which  any  direction  shall  be  given  touching  the  payment  of  any  legacies  or 
legacy  of  such  person,  or  the  residue  of  his  or  her  personal  estate  or  any  part 
thereof,  the  Court  wherein  such  suit  shall  be  instituted  shall,  in  giving  directions 
concerning  the  same,  provide  for  the  due  payment  of  the  duties  hereby  imposed." 
If  the  plaintiffs  meant  to  claim  the  legacy  duty  at  the  hands  of  the  defendant, 
they  ought  to  have  made  their  claim  during  the  proceedings  in  Chanoeiy ;  as 
thej  omitted  to  do  so,  the  defendant  now  holds  the  money  under  an  oraer  of 
the  Court  of  Chancery,  and  this  Court  cannot  interfere.    JSut, 

Secsondly,  upon  the  true  oonstruction  of  this  will,  the  defendant  is  entitled  to 
receive  his  debt  clear  of  the  legacy  duty.  Wherever  it  can  be  collected  from 
the  expressions  of  a  will,  and  the  circumstances  under  which  it  was  made,  that 
such  was  the  intention  of  the  testator,  the  Courts  will  cast  upon  the  executors 
^^  or  residuary  legatee  the  payment  of  the  duty.  As  in  ^ti^sdale  v.  *Oil- 
^  *  ^  J  liat,  1  Swanst.  562,  where  the  legacies  were  to  be  paid  "  without  deduc- 
tion ;"  in  Smith  v.  Anderson,  4  BusseU,  852,— <<  without  anv  deduction  what- 
ever;''— ^in  Dawkins  v.  Tatham,  2  Sim.  492, — « clear  of  all  deduction;''— in 
Cimrioj  v.  Vincent,  1  Turn.  &  Buss.  438, — '*  clear  of  property  tax,  and  all  ex- 
penaea  whatever ;"— in  Oesden  v.  Dotterill,  1  Mvlne  &  K.  56 — ^<' free  from  all 
expense ;" — in  Loooh  o.  Peters,  1  Myhie  &  E.  489 — '*  clear  of  all  taxes  and  out- 
foing^  ;"— ^in  Stow  v.  Davenport,  5  B.  &  AdoL  859, — '^olear  of  all  taxes  and 
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dedaotioas  whaterer.'^  Here  the  intention  of  the  teetatriz  manifestly  wasy  to 
cehabilitate  the  repudiation  of  Glubb,  by  discharging  his  debts  in  fidl.  Bst 
her  intention  will  be  frustrated  if  the  lesacy  duty  be  thrown  on  the  creditors; 
for  instead  of  receiving  their  debts  in  fuU,  they  will  receive  no  more  than  m» 
tenths.  Every  debt  will  not  have  been  paid  off  and  diachargedy  as  the  testitiix 
directs,  if  ten  per  cent,  be  deducted  from  each.  Again,  it  is  plain  she  lokaM 
the  creditors  should  be  paid  without  distinction ;  but^  if  the  legacy  duty  it  ti 
be  borne  by  them,  they  may  be  paid  in  ver^  different  proportions ;  is  if  (Mk 
owed  100/.  each  to  his  father,  brother,  cousin,  and  a  stranger;  under  55  G.l 
c.  184,  the  fitther  would  receive  99/.,  the  brother  97/.,  the  cousin  95/.,  lod  tk 
stranger  no  more  than  90/.  This  case  is  not  like  that  of  ordinary  legatees^ild 
are  mere  volunteers;  while  creditors  have  a  just  claim  to  be  paid :  the  reddnij 
legatee  is  entitled  to  no&vour  in  law;  and  the  testatrix  directs  that  the  reodie 
ahall  not  accrue  to  him  till  all  the  creditors  are  pud.  Their  tiUe  is  as  deir,tt^ 
as  clearly  takes  precedence  of  the  residuary  legatee's,  as  if  they  had  been  nes- 
tioned  by  name.  No  precise  form  of  words  is  requisite.  It  is  sufficient  if  h 
plainly  appears  to  have  been  the  intention  of  the  testatrix  *that  the  ere-  ncr^ 
ditors  should  receive  their  debts  in  full.  Here  the  executors  have  a  ^  *' 
(rust  to  perform;  and  that  trust  is  not  performed  unless  the  creditors  are  dolj 
ipaid  off. 

TiNDAL,  G.  J.  I  think  the  plaintiSs  in  this  cause  are  entitled  to  jadgnMsL 
Two  objections  have  been  made  to  their  recovery :  one,  that  under  the  dresa- 
atanoes  of  the  case  they  cannot  sue  for  money  paid  to  the  defendant's  ii8e,b(ent 
the  question  has  been  before  the  Court  of  Chancery;  and  that  by  the  stttote 
86  Gr.  3,  c.  52,  that  court  was  bound  to  adjudicate  who  should  pay  the  1^ 
duty :  and  sect.  25  is  referred  to.  I  should  rather  say  that  the  case  feUwm 
sect.  24,  which  enacts,  that  ''in  case  any  suit  shall  be  instituted  for  pajmeatof 
any  legacy,  or  residue,  or  part  of  residue  of  any  personal  estate,  and  the  penoi 
or  persons  sued  for  the  same  shall  be  desirous  of  staying  prooeedings  in  wk 
suit,  on  payment  of  the  money  due,  or  delivering  or  otherwise  disposing  of  tU 
specific  effects  demanded,  after  deducting  or  receiving  the  duty  payable  thems, 
it  shall  be  lawful  for  the  Court  in  which  such  suit  shall  be  instituted,  if  itsbili 
see  fit,  on  application  in  a  summary  way,  to  make  such  order  for  pajiaeDt  of 
such  legacy,  or  residue  or  part  of  residue,  or  for  delivering  or  otherwise  di^N»Dg 
of  such  effects,  and  for  payment  of  the  duty  payable  thereon,  and  all  aoch  oostt; 
charges,  and  expenses,  attending  such  suit,  as  shall  be  just.'' 

This  seems  rather  a  suit  where  there  is  no  contest  as  to  the  ri^t,  thn  a 
adverse  suit  under  sect.  25. 

But  even  if  the  case  should  be  taken  to  ML  wiihin  the  twenty-fifth  sertka. 
that  amounts  to  no  more  than  that  the  Court  in  which  the  suit  is  pending » 
to  give  the  proper  direction.  Here  the  attention  of  the  Court  was  not  called  to 
the  point,  and  no  order  was  made.  But  it  does  not  thence  follow  that  the  qaa- 
tion  may  not  be  *^settled  in  another  forum.  And  as  the  duty  which  ought  r^>j^ 
to  have  been  paid  by  the  defendant  has  been  paid  by  the  plaintifib  in  in-  ^ '' 
vitum,  I  think  they  may  recover  it  at  the  hand  of  the  d^endant 

But  then  it  is  said  the  action  should  be  against  the  residuaiy  legatee;  lai 
oases  have  been  cited  in  which  it  has  been  held  that  the  legacy  shcmld  be  pcd 
clear  of  the  duty.  But  the  doctrine  of  those  cases  does  not  apply  to  the  pMt 
will.  In  two  or  three,  where  there  were  specific  legacies,  the  testator  has  etitn^ 
the  duty  to  be  paid.  There  is  no  such  order  here.  Then,  it  is  sud  that  witto 
payment  of  the  duty,  the  intention  of  the  testatrix  cannot  be  carried  into  eixt 
She  bequeaths  property  upon  trust,  "  In  the  first  place  to  pay  off  all  and  erar 
debt  and  debts  of  my  first  nusband  that  can  be  satisfactorily  proved  against  bin. 
as  it  is  my  will  and  desire  that  the  same  shall  be  disohareed,  and  all  the  noieji 
remaining  unexpended  upon  trust  for  my  nephew ;"  and  it  is  argaed  that  nalai 
the  debts  be  paid  in  full  they  are  not  discharged.  I  am  &r  from  acceding  to 
.that  proposition.    Here,  the  money  has  in  effect  been  paid;  for  at  the  nontft 
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of  paymeiit  ihe  law  caats  on  the  legatee  the  liability  to  settle  the  datjr.    He  . 
might  have  renoanced  the  legacy;  out  haying  accepted  it,  he  accepts  it  caia 
ooere.    I'  think,  therefore,  me  action  is  properly  bronght  against  the  defen* 
dant. 

Gaselke,  J.  I  am  of  the  same  opinion.  When  the  dnty  attaches,  it  most 
be  paid  by  the  legatee.  If  the  testatrix  had  named  the  creditors,  they  would 
have  been  equally  liable. 

BosANQUXT,  J.    I  think  the  plaintiffii  are  not  precluded  from  suing  by  the 
^Ygi  proceedings  in  Chancery.    The  object  of  those  proceedings  was  merely 
-I  to  ascertain  *what  debts  were  actually  due,  and  no  question  was  raised  as 
to  the  payment  of  the  legacy  duty. 

It  is  true  the  act  requires  that  the  Court  in  which  a  suit  is  pending  shall  take 
care  to  secure  the  payment  of  the  duty }  and  that  no  such  care  was  taken  here, 
no  one  supposing  that  any  duty  was  payable.  But  the  duty  having  afterwards 
been  paid,  is  it  to  fall  on  the  legatee,  or  on  the  residuary  estate  1  We  must 
look  at  the  will  to  ascertain  what  was  the  intention  of  the  testatrix ;  and  upon 
considering  the  will,  we  cannot  infer  that  the  duty  was  to  be  paid  out  of  the 
estate,  except  in  the  instances  which  the  testatrix  herself  has  specified.  It  is 
said  that  this  is  a  trust  rather  than  a  le^y,  and  that  the  trust  will  not  be  dis- 
charged unless  the  defendant  receives  his  legacy  clear  of  the  duty.  But  the 
debt  proved  in  the  Court  of  Chancery  is  the  sum  to  be  paid  to  the  legatee;  and 
it  u  so  paid,  in  effect,  for  at  the  moment  of  payment  he  becomes  liable  to  the 
duty,  and  the  executor  is  responsible  for  enforcing  the  payment  by  the  legatee. 
If  he  is  not  satisfied,  he  may  repudiate  the  legacy.  If  he  accepts  it,  he  is  liable 
to  the  duty.  Judgment  for  plaintiff. 
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Where,  upon  reference  of  a  cause  to  arbitration,  the  costs  of  the  snit  and  of  the  reference 
and  award  were  to  abide  the  erent  of  the  award,  and  the  arbitrator  directed  that  de- 
fendant shcnld  delirer  certain  goods  to  plaintiff,  and  plaintiff  pay  a  certain  sum  to 
defendant,  npon  which  payment  proceedings  in  the  suit  should  cease,  and  each  gire 
the  other  a  general  release,  Held,  that  the  award  was  sufficiently  final;  and  that  the 
eTent  was,  that  each  party  should  pay  his  own  costs. 

This  action  for  the  price  of  flints  sold,  and  the  use  and  occupation  of  a  gravel 
pit,  together  with  all  matters  in  difference  between  the  parties,  was,  by  consent, 
referred  to  arbitration  under  a  Judge's  order;  <<  the  costs  of  the  suit,  and  also 
the  costs  of  the  reference  and  award,  to  abide  the  eyent  of  the  award.'' 

The  arbitrator,  a  layman,  awarded  that  the  defendant  should,  by  the  25th  of 
August,  1835,  deliver  to  the  plaintiff  744}  yards  of  flints;  that  the  plaintiff 
should,  on  the  12th  of  October,  1835,  pay  to  the  defendant  59/.  19s.  Id. ;  that 
upoD  payment  thereof  all  proceedings  in  ike  action  should  cease ;  and  that  each 
party  should,  at  the  costs  of  the  party  requiring  it,  give  the  other  a  general 
release. 

Busby  J  obtained  a  rule  nisi  to  set  aside  the  award  as  uncertain,  and  producing 
no  event  which  could  entitle  either  party  to  costs.  He  relied  on  Leeming  v. 
Feamley,  5  B.  &  AdoL  403,  where  a  replevin  suit,  together  with  all  matters  in 
diflTerence  touching  the  distress,  and  the  costs  of  reference,  were  referred  to  arbi- 
tration, the  costs  of  the  suit  to  abide  the  event :  the  arbitrator  awarded  that  the 
rent  was  14?.,  and  that  6/.  was  due  for  rent  at  the  time  of  the  distress ;  that  the 
plaiatiflT  in  replevin  should  pay  the  defendant  6/.,  and  that  the  action  should  be 
no  farther  prosecuted ;  but  it  did  not  appear  for  what  rent  the  defendant  had 
avowed :  and  it  was  held,  that  the  award,  not  shewing  who  ought  to  pay  the 
Bt8  which  were  to  abide  the  event  of  the  suit,  was  not  final. 
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Addisonj  shewed  cause.  It  is  sufficient^  if^  *from  the  whole  of  the  no-g 
award;  it  can  be  collected  that  the  matter  is  detemuned ;  Jackson,  v.  ^ 
Yabslej,  5  B.  &  Aid.  848 :  a  stet  processus  has  been  held  to  be  a  sufficient  de- 
termination of  a  suit ;  Blanchard  v.  Lilly,  9  East,  497 :  and  what  is  awarded 
here  is  equivalent  to  a  stet  processus,  the  event  of  which  is  that  «ieh  party  sb3 
paj  his  own  costs.  Boodle  v.  Davis,  4  Nev.  &  Man.  788,  is  in  point  to  Bostuo 
this  award.  There,  by  an  agreement  of  reference,  after  reciting  various  di^mte 
and  claims  by  A.  and  B.  (the  parties  to  the  s^reement),  and  that  an  action  of 
trespass  had  been  commenced  by  A.  against  S.,  <^the  aforesaid  matten''  were 
referred  to  arbitration ;  and  it  was  agreed  that  all  the  costs  should  abide  tk 
event  of  the  award;  it  was  held  that  the  arbitrator  could  not  make  any  ami 
as  to  the  costs,  and  that  unless  he  decided  all  the  matters  referred  to  him  is 
&vour  of  one  party,  the  plaintiff  and  defendant  must  pay  their  own  respecdr? 
oosts;  even  though  the  arbitrator  should  decide  that  the  defen^mthadcominit- 
ted  a  trespass  on  the  plaintiff's  land;  and  Patteson.  J.,  said,  "There  hf3^ 
many  matters  in  difference  which  are  referred,  and  it  being  directed  that^e 
costs  shall  abide  the  event  of  the  award,  it  seems  to  follow  that  each  party  mot 
pay  his  own  costs,  unless  all  the  matters  in  differenoe  are  decided  in  fiiTOorcf 
one  of  ^em.  If  the  Court  were  to  say  that  the  arbitrator  could  award  as  to  tbe 
costs,  it  would  be  giving  him  a  power  independent  of  the  submissioa/'  In 
Norris  v.  Daniel,  10  Bingh.  507,  the  award  was  set  aside,  on  the  groond  tkit 
three  out  of  eight  oounts  had  been  overlooked  in  the  award :  but  in  IKbben  t. 
Marquis  of  Anglesea,  Ibid.  568,  which  was  an  action  of  trespass ;  pleas,  geoenl 
issue,  and  sunfiy  justifications;  the  cause  was  referred  to  arbitration,  ^^ 
*the  costs  to  abide  the  event ;  the  arbitrator  awarded  for  the  defendants  ^ 
on  the  general  issue,  and  disposed  of  the  rights  contested  in  the  pleas  of  jvstii- 
oation,  but  did  not  in  his  award  decide  on  or  notice  the  issues  upon  those  josti- 
fications, — ^the  Court  refused  to  set  aside  the  award. 

In  Leeming  v.  Fearnley,  which  was  a  reference  of  an  action  of  repkm 
and  all  matters  in  difference,  the  award  did  not  shew  that  the  replevin  was  vi 
maintainable;  and,  consistently  with  the  award,  the  defendant  might  hue 
avowed  for  a  rent  different  from  that  actually  reserved :  besides,  the  costs  cf 
the  reference,  as  to  which  he  had  made  no  awfurd,  woe  in  the  diaoretkm  of  ik 
arbitrator. 

Biuhy.  Where  the  costs  are  to  abide  the  event,  the  event  ouffht  to  he  sodi 
as  to  entitle  one  of  the  parties  to  demand  them.  Upon  this  award  neither  piiij 
is  entitled;  the  award,  therefore,  is  not  final  as  to  one  of  the  matters  sabBH- 
ted :  and  in  Leeming  v.  Fearnley  the  Court  says,  <'  It  must  appear  by  theavwi 
that  the  action  b  finally  determined  in  favour  of  one  of  the  parties,  or  else  it 
cannot  be  ascertained  how  the  costs  are  to  go.'' 

TiNDAL,  C.  J.  The  only  objection  to  this  award  b,  that  it  does  not  dearij 
shew  by  whom  the  costs  are  to  be  paid.  The  terms  of  the  order  of  refereoee 
are,  that  the  costs  of  the  suit^  and  also  the  costs  of  the  reference  and  awd, 
shall  abide  the  event  of  the  award. 

We  must  see^  therefore,  whether  or  not  the  award  is  bad ;  and  if  not^  nhti 
!s  the  event.  Instead  of  giving  any  opinion  on  the  merits  of  the  action,  the 
arbitrator  awards,  that  the  defendant  shall,  by  the  25th  of  Aus;iist^  1835,  de- 
liver to  the  plaintiff  744}  yards  of  flints ;  that  the  phdntiff  shaB,  on  the  Ut^ 
of  October,  *1835,  pay  to  the  defendant  50^.  19a.  Id, ;  that  unon  pay-  ^^ 
ment  thereof,  all  proceedin&B  in  the  action  shall  cease ;  and  that  each  ^ 
p&rty  shsJl,  at  the  costs  of  the  party  requiring  it,  give  the  other  a  geoenl 
release. 

It  does  not  appear  to  us  that  the  award  is  bad ;  something  is  directed  to  be 
done  on  both  sides;  a  boon  to  each  party.     What  then  is  the  event?  H^ 
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costs.  It  is  BOt  likd  the  Mme  whdfe  the  ubitratoir  Was  expressly  directed  to 
make  a  legal  ter»iaatio&  of  the  fioity  but  omiCfed  to  do  so.  I  think  the  rale 
miwl  be  disohargei. 

GMBXtXKf  J.,  oondnrrcKL 

BoBANOVKr,  J.  It  is  agreed  <hat  the  costs  of  the  liiiit  are  to  abide  the 
event  of  the  award,  and  it  is  clear  that  the  awai<d  is  good.  But  ihe  decision 
beii^  pailj  in  faTOoff  of  one  of  the  pattaes,  and  partlj  in  fayonr  of  the 
other,  Uke  event  is,  that  each  party  ttnsi  pay  his  o^im*  costs. 

Role  dischat^. 

Pabk,  J.^  itMB  absent  ai  Chamberft. 


*2811     ^WtLEES  V.  HUNQERFOHI)  MARKET  Oompany.    J{6v.  19. 

1 .  The  plainti£f,  a  bookseller,  having  a  shop  bj  the  side  of  a  poblie  tiioroiighfkre,  raliered 
loss  in  his  business  in  consequence  of  passengers  having  been-  diverted  from  the 
thoronghfiire  by  defendants'  continuing  an  authorised  obstruction  across  it  for  on  un- 
reasonable time: 

Held,  that  this  was  a  damage  sufficiently  of  a^  privttte  naCure  to  form  the  siibject  of  an 
action. 

2.  The  grievance  continued  from  April  the  2d  to  Jul/ the  2d;  the  plaintiff  commenced 
his  action  December  the  30th :  a  statute  under  which  the  defendants  had  caused'  the 
obstruction  haying  enacted  that  all  actions  against  tbem  should  be  commenced  within 
six  months  after  the  eauts  of  aeHon  arose,  Held,  that  the  plaintiff  could  re<iover  only 
lor  the  damage  acoru^g  on  the  Ist  and  ad  of  July. 

Casx.  The  declaration  stated  that  before  and  at  the  time  of  the  comniit* 
tine  of  the  grisvenees  by  the  defendants  as  hereinafter  mentioned;  there' Ifik^, 
and  still  of  right  ought  to  be^  a  certain  public  footway^  passa^,  or  thorough*- 
fare,  leading  fiioBi  aild  out  of  the  Adelphi^  in  the  county  Of  Middlesex,  into, 
throagb;  over;  and  along  divers  streets^  courts- and  passages;  into  a  ooun^  called 
Graven  Court;  and  so  from  thence  intO;  through;^  ove?;  and  along  a  certain  othei* 
oooFt  called  Northumberland  Passage;  and  from'  thence  intO)  through;  oVCf; 
and  along  divers  other  streets;  courtS;  and  passaged;  onto*  and  into  a  certaiii 
plaee  called  Whitehall,  all  in  the  oounty  aforesaid;  and  so  firotli  tiience  back 
again,  through;  over;  and  along  the  said  streetS;  oourtB^  and  passages  aforesaid; 
unto  the  Adelphi  aforesaid^  and  also  a*  certain  other  public  fpo^iray^  passag^; 
or  thOToughfarC;  leading  froaa  and  out  of  a  certain  street  called'  ^e  Strand;  ill 
the  countj  of  Middiesez,  and  through;  over,  and  along  divers  streetS;  courtd; 
and  passages;  into  the  aforesaid  court  called  Graven  Gourmand  so  from  theAee 
intO;  through;,  over;  and  along  the  aforesaid  court  caUed  Northumberiand  Pas- 
sage; and  mm  theiice  intO;  through;  over  and  along  divers  other  streetS;  cotlrts 
and  passages^  uato  and  into  the  said  phMc  caUbd  Whitehall;  all  in  the  couiity 
aforesaid;  and  so  from  thence  back  agaiu;  through)  over)  and-  alooff  the  shid! 
la8t-mentionedstreetS;.courtS;  and  passages;  into  me  street  daUed  uie  Strand 
*28^1  *^*^^i^^^^3  ^^'  ^  persons  to  gO;  return;  pasS)  and  repass  Od  foot;  every 
•^  yeaaN  and  at  all  times  of  the  year;  at  th«r  free  will*  and  pleasui^.  That 
the  plaintiff;  before  and  at  the  time  of  the  oemmitting  of  the  ^evatlce  heifeiil- 
aflter  mentioned;  was  possessed  of  a  certain  messuage  and-  nremis^;  with  the 
appurteoMitS;  situate  and  being:  partly  in  a  certain  street  called  Crateii  Stireet; 
and  partly  in  the  said  Court  called  NorthuBiberland'  Passage;  atid  next  to  aAd' 
adjoining  the  said  public  thoroghfhreS)  in  which  said  messuage  and  prettdseH 
the  plaintiff  before  and  at  the  time  of  the  committing  of  the  grievAiloe  herein- 
after mentioned;  earned  on  the  trade  and  business  of  a  bookse^;  and  was  ulied 
and  aooustomed  to  make  and  did  make  divers  great  gains  and  profits  by  the 
sale  of  divers  largp  qtlantities  of  booktf  and  pam^lets  to  divers  persons  pasliiiig 
and  repassJng  by  his  daid  miassoage  aad  premises}  by^  throng  and-  along'  ib6 
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said  thoronghfareB.  Yet  the  defendants^  well  knowing  the  premises,  hat  eoo- 
triving  and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff  in  hii 
trade  and  business  of  a  bookseller,  and  to  prevent  his  customers  from  puemg 
and  repassing  by  and  along  the  said  thoroughfares,  heretofore,  to  wit,  on  the 
Ist  of  April,  1882,  and  from  thence  for  a  long  space  of  time,  to  wit,  for  the 
space  of  eighteen  calendar  months  next  following,  wrongfully  and  injariondj 
kept  and  continued  the  said  thoroughfares  leading  from  the  Adelphi  aforaaid 
to  Craven  Court  aforesaid,  and  from  the  Strand  to  Graven  Court  libresaid,  ud 
also  one  of  the  said  courts  in  the  said  thoroughfares,  to  wit,  the  court  in  tlie 
said  thoroughfares  called  Graven  Court  aforesaid,  shut  and  dosed  up;  the  saoe 
being  an  unreasonable  and  unnecessary  length  of  time ;  and  thereby  daring  iH 
the  time  aforesaid  obstructed  the  said  thoroughfares,  and  hindered  and  pre- 
vented the  plaintiff  from  carying  on  his  said  trade  and  business  in  so  hige, 
*ample,  and  beneficial  a  manner  as  he  otherwise  might  and  would  have  ^om 
done.  And  thereby  the  plaintiff  had,  during  all  the  time  aforesaid,  ^ 
lost  and  been  deprived  of  divers  great  sains  and  profits,  which  might  and  other- 
wise would  have  arisen  and  accrued  to  him  from  carrying  on  his  said  trade  ud 
business  of  a  bookseller  in  his  said  messuaee  and  premises.  And  the  plaintif 
had  been  and  was  otherwise  greatly  injured  in  his  aforesaid  trade  and  bosioess: 
to  the  damaee  of  the  plaintiff  of  200/. 

The  defendants  pleaded,  first,  not  guilty ;  and,  secondly,  that  they  did  not 
keep  and  continue  tke  thoroughfares  in  the  declaration  mentioned,  leading  iem 
the  Adelphi  to  Craven  Court  aforesaid,  and  from  the  Strand  to  Craven  Coait 
aforesaid,  and  the  said  court  in  the  declaration  mentioned,  called  Craven  Govt, 
or  any  or  either  of  them,  shut  and  closed  up,  nor  did  they  obstruct  the  said 
thorottffhfares,  or  any  or  either  of  them,  and  thereby  or  by  any  of  the  meui 
aforesaid  hinder  or  prevent  the  plaintiff  from  carrying  on  his  sud  trade  lod 
business,  in  manner  and  form  as  in  the  declaration  mentioned;  whereupon  iflM 
was  joined. 

They  relied  on  the  statute  of  11  G.  4,  c.  Ixx.  ss.  63,  64,  and  98,  bj  whid 
the  Hungerford  Market  Company  are  ''authorised,  so  soon  as  thev  shall  hife 
completed  the  purchase  of  the  market,  market  house,  messuages,  shops,  whai^ 
and  hereditaments  already  contracted  for  as  therein  mentioned,  to  take  down  or 
alter  the  same,  and  to  erect  a  new  market,  and  also  to  take  down  HongeHbri 
Street  and  erect  other  houses  in  lieu  thereof — By  sect  64,  it  is  eoaetod, 
'<  that  in  erectiuff  the  several  buildings  thereinbefore  authorized  to  be  erected, 
it  shall  be  lawful  for  the  company  to  build  on  so  much  of  the  places  ealied  Ote 
Tun  Court,  Heel  Alley  and  Charles  Court,  as  are  bounded  by  and  inclnded  be- 
tween any  of  the  messuages  and  buildings  therein  authorised  to  be  fulled  n^ 
down,  and  thereby  to  stop  up  the  way  or  passage  over  the  same  parts  ^ 
of  the  said  courts  and  alley :  provided  always,  that  the  said  compuiy  do  lu^ 
an  avenue  from  the  said  market  to  and  in  a  straight  line  with  I>ake  Street  ia 
the  Adelphi,  of  the  width  of  twelve  feet,  and  underneath  some  of  the  boildiBfl 
to  be  erected  pursuant  to  the  act )  and  do  also  make  passages  to  the  York 
Buildings  wharf  from  the  said  market^  and  also  from  Yilliers  Street  in  tbi 
Strand.'^ — And  by  sect.  98,  <<  No  action  is  to  be  brought  against  any  peiWA^ 
any  thing  done  in  pursuance  of  the  act,  or  the  powers  thereby  given,  asu 
twenty-eight  days'  notice  shall  have  been  given  in  writing  to  the  defendants,  sigBN 
by  the  attorney  for  the  plaintiff,  specifying  the  cause  of  action ;  or  after  tender  d 
amends ;  or  after  six  months  aifter  the  cause  of  action  shall  have  arisen;  ud 
the  defendants  in  every  such  action  may  plead  the  general  issue,  and  give  the 
act,  and  the  special  matter,  in  evidence,  and  that  the  same  was  dcHie  in  pon** 
anoe  of  the  act.'' 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  plaintiff  was  a  botf* 
seller  carrying  on  business  in  Craven  Street;  that  a  thoroughftra  fit)V  the 
Adelphi  through  Heel  Alley,  Craven  Court,  and  Northumberhnd  Conrt » 
Whitehall  and  Westminster,  passed  by  his  door;  that  his  enstomeis  oow^ 
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mainly  of  persons  freqaenting  that  thoroughfare;  that  it  had  been  obstrnoted 
by  the  defendants  closinff  Heel  Alley  in  execution  of  works  authorised  by  the 
act,  and  passengers  had  been  prevented  from  following  that  track  for  a  period  of 
about  eighteen  months,  ending  with  July  the  2d,  188§ ;  that  the  obstruction  for 
the  last  three  months  of  that  period,  from  April  the  2nd  to  July  the  2nd,  1833, 
was  occasioned,  not  by  the  erection  of  the  buildinffs  which  the  defendants  were 
authorised  to  construct,  but  by  keeping  up  their  hoards  after  the  building  was 
completed;  that  such  continuance  of  the  hoards  was  unreasonable  and 
*2851  *^°°^^^^^  3  ^^^  ^^^^  ^^®  ^<>^  accruing  to  the  plaintiff  in  his  business 
-'  of  a  bookseller,  from  the  consequent  diversion  of  customers  who  misht 
otherwise  have^frequented  his  shop,  was  80/.,  being  10/.  a  month.  The  action 
was  commenced  on  the  80th  of  December  1838. 

A  verdict  having  been  found  for  the  plaintiff  for  30/., 

Kdli^f  pursuant  to  leave  reserved  at  the  trial,  moved  to  enter  a  nonsuit,  or 
reduce  the  damages  to  18s.  on  the  ground, 

1st,  That  the  grievance  of  which  the  plaintiff  complained  had  been  misde« 
scribed.  The  only  grievance  for  which  the  defendants  could  be  answerable  was 
the  continuing  the  obstruction  in  question  from  April  to  July  1888.  Lonff 
before  that  time  the  thoroughfare  leading  from  the  Adelphi  to  Whitehall  had 
ceased  to  exist ;  the  defendants  having  extinguished  it  by  authority  of  the  act, 
in  erecting  the  buildings  they  were  directed  to  erect  on  Heel  Alley ;  the  plain- 
tiff, therefore,  ought  to  have  declared  against  the  defendants  for  not  opening  a 
new  thoroughfare  within  a  reasonable  time ;  and  not,  as  he  had  declared,  for 
closing  during  an  unreasonable  length  of  time  a  thoroughfare,  which  before  that 
time  bad  law&Uy  ceased  to  exist. 

2dly,  That  the  grievance  in  question  was  a  public  injury,  for  which  an  in- 
dictment might  lie,  but  which  was  not  the  subject  of  an  action.  In  Hubert  v. 
G-roves,  1  Esp.  148,  where  the  defendant  was  charged  with  laying  earth  and 
mbbish  in  D^n  Street,  whereby  the  way  was  obstructed,  the  plaintiff  prevented 
from  enjoying  his  premises,  and  carrying  on  his  trade  in  so  advantageous  a  way 
aA  he  had  a  nght  to  do,  and  was  obliged  to  carry  his  coals  by  a  circuitous  and 
inconvenient  way.  Lord  Kenyon  held,  that  the  grievance  complained  of  was  not 
^oa-i  of  that  *description  which  entitled  the  party  to  maintain  an  action ; 
•I  and  upon  a  motion  for  a  new  trial,  his  opinion  received  the  sanction  of 
the  whole  Court. 

3dly,  That  the  action  having  been  commenced  on  the  30th  of  December  1888, 
the  plaintiff,  under  sect.  98,  could  recover  damages  only  for  the  1st  and  2nd  of 
July,  the  two  days  of  the  grievance  which  were  within  six  months  of  the  80th 
of  December.     A  rule  nisi  having  been  granted, 

WUde^  and  Merewetketj  Seijts.,  shewed  cause. 

Ist,  The  description  of  the  grievance  is  correct.  By  sect.  64,  the  company 
are  authorised  to  build  over  Heel  Alley,  provided  they  make  an  avenue  from 
the  market  in  a  straight  line  with  Duke  Street.  The  making  of  that  avenue 
was  a  condition  precedent  to  the  company's  having  authority  to  obstruct  Heel 
Alley  by  building,  and  therefore  the  plaintiff's  right  of  way  continued  till  the 
condition  was  performed.  The  injury,  however,  is  in  substance  the  same, 
whether  it  arises  from  obstructing  the  old  way,  or  unreasonably  delaying  Uk 
open  a  new  one. 

2dly,  it  may  be  oonoeded  that  in  a  case  of  nuisance  or  public  injury  an  ind&> 
▼idual  who  suffers  can  only  proceed  by  action  where  he  experiences  some  pe- 
culiar grievance  in  addition  to  the  inconvenience  which  is  common  to  all.  The 
question  in  the  particular  case  is,  always,  whether  such  peculiar  grievance  ez^ 
ists.  Here,  the  loss  of  the  faculty  of  passing  and  repassing  along  we  thorou^h- 
fue  in  question  was  the  inconvenience  which  the  plaintiff  felt  in  common  with 
all ;  but  the  loss  of  custom  dependent  on  the  passengers  who  used  the  thorough- 
fine  was  a  grievance  peculiar  to  the  plaintiff.  In  the  year  book,  Michaelmas 
27  H.  8,  fol.  27,  the  defendant  had  stopped  the  highway  so  that  the  plaintiff 
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could  not  go  to  hh  close  adjoimng  the  waj.    Bskldwia  elated  *tbai  tbe   »Mr 
action  would  not  lie;  that  the  king  ImuL  the  paniBhroenli  of  U  as  a   ^  ^  ' 
common  nuisanoe  to  all  the  king's  snhjects;  for  "  bj  tbe  same  Teaaoa  tbai  out 
coald  have  the  action,  all  could;  and  then  the  defsndant  wonld  he  pfmisbed  a 
hundred  times  for  Hbe  same  offence/'    Fiisherberty  conl^i.    "  Where  one  hast 
mater  hnvt  or  iaeonrenienee  than  anotheri  he  who  baa  tlie  greater  haxt  c» 
have  his  action  to  recover  hia  damages  which  he  had  for  that  8{KciaI  hart.     If  t 
man  makes  a  ditch  in  a  highway,  and  I  and  raj  horse  &11  into  it,  tihere,  aa  I  sss* 
tain  great  damage^  I  shall  batve  an  action  for  it^  because  I  am  more  damaed 
than  another  man.    Therefore,  as  the  plaintiff  had  more-  convenience  bj  ttis 
highway  than  othen,  and  more  damage  by  the  stopping  of  it,  because  he  lUd  m 
other  way  to  go  to  his  close,  he  will  have  his  action  upon  the  speeial  mattcE. 
But  if  he  has  not  greater  damage  than  any  other,  Ihen  he  will  not  have  aa 
action."    To  the  same  effect  aire  Co.  Litt.  56,  a,  and  Fineuz  v.  Hovenden,  Gro. 
Eliz.  664.     Maynell  v.  Saltmarsh,  1  Keb.  847,  was  an  action  oa  the  caae  fm 
erecting  posts  in  a  highway,  which  was  the  nearest  way  for  the  pkinttf  le  Im 
close.    By  reason  of  the  stopping  of  the  way,  the  plaintiff's  com  was  comiptd 
and  spoilt.    Upon  motion;  in  avrest  of  judgment,  that  the  action  wmikl  not  ht^ 
it  was  held  to  be  a  sufficient  spe^al  damage,  and  the  judgment  was  affirmed. 
So  in  Hart  v.  Banaott,  Cardi.  156,  in  case  for  erecting  a  ditdi  and  a  gate  ca  a 
highway,  wheseby  the  plaintiff  could  not  carry  hie  tuUiea  from  his  dose  to  Ui 
bam,  but  waa  obliged  to  carry  them  by  a  longer  and  more  difficult  waj,  ate 
verdict  for  plaintiff,,  a  motion  was  made  in  arrest  of  judgment,  that  the  iajwj 
was  a  eommon.nuisaace,  and.  tbe  verdict  would  lead  to  the  multiplicity  of  aetaeot; 
and  Co.  Litt.  56,  a.,  was  cited;  but  per  Curiam,  the  action  will  lie:  the  rammfla 
rule  that  no  enii  shall  *have  an  action  for  that  which  every  one  suffierB,    r«Mg 
ought  not  to  be  taken  too  largely.     Here  the  plaintiff  had  particular  *- 
damage  for  the  labour  and  pains  he  waa  obliged  to  take  by  his  cattle  and  s^^vaata 
In  Pain  «.  Pfttciok,  Carth,  191,  3  Mod^  289^  which  was  an  action  for  not  kecf^ 
ing  up  a  ferry,  whereby  plaintiff  lost  his  passage,  without  any  allffgitioa  d 
special  damage,  the  Court  said,  "  If  a  man  is  delayed  in  his  journey  a  little,  aad 
by  reason  thereof  damnified,  or  some  important  affair  neglected,  there  »  noi 
such  a  special  damage  for- which  an  action  on  the  case  will  lie :  but  a  particular 
damage  to  maintain  this  action  ought  to  be  direct  and  not  consequential ;  as,  fat 
instance,  the  loss  of  his  horse,  or  some  corporal  injury,  as  falling  into  the  trench. " 
Ivison  v»  Moore,  1  Ld.  Eaym.  486>  waa  an  action  for  stopping  up  a  highway, 
whereby  plaintiff  could  not  carry  his  ooals  &om  his  colliery,  by  which  the  phtt- 
tiff  lost  the  profits  of  his  colliery  and  hb  coals  dug.    After  vetdict  for  tk 
plaintiff,  upon  motion  in  arrest  of  judgment,  Oould^  J.,  said,  **  Without  iaaki 
it  is  good  after  verdict,  which  hae  found  the  damnification :  some  special  dama^ 
appean  to  be  done  to  the  plaintiff  by  this  stoppage  of  the  way  whioh  is  act 
common  to  the  rest,  of  the  king's  subjects :"  and  he  cited  Baker  o.  Moore,  HiL 
8  W.  S,  C.  B.,  where,  in  case  of  erecting  a  wall  across  a  common  way  at  Las- 
both,  by  which  the  tenants  of  certain,  messuages  of  plaintiff  departed,  and  thi 
nhdniiff  lost  the  profits  of  his  houses,  a  motion  was  niade  in  arrest  of  judgmeat, 
beeanse  the  damage  was  not  special  enough :  but  the  whole  Court  waa  of  aoothei 
opinion.     Holt,  C.  J.,  differed ;  but  afterwuds,  by  consent  of  Holt,  this  cmi 
was  argued  before  all  the  judges  of  the  Common  Pleas  and  bareiis  of  tha 
I&Dohequer>  at  Serjeant's  Inn,  and  they  all  were  of  opinion  for  the  phuntil^  that 
the  aetion  would  lie.    The  case  eited  by  Gtmld,  J.,  ^cannot  be  distan*  n^o^ 
gaished  from  the  present.    In  Chichester  o.  Lethbridge,  WiUea,  71,  ^ 
whioh  was  an  action  for  stopping  plaintiff's  way  to  a  market  town,  it  waa  haU* 
that  if  the  dedaration  alleged  that  the  plaintiff  was  obliged  to  go  a  longer  and 
more  difficult  way^  that  waa  a  sufficient  damage  to  support  theaedon.     ui  Beat 
«.  Miles,  4  M.  &  S.  101,  the  mooring  a  barge  across  a  public  narigahle  creek, 
and  thereby  obstructing  it,  and  preventing  plaintiff  from  navigating  hia  haifs, 
whepebgr  phuntifiS  was. ohiigBd. to. convey  his  goads;a  ^reat.distenoa  over  land^aad 
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iras  put  to  tiimbk  mnd  expense,  was  keld  m  apeoial  damsce  for  which  nn  mt&an 
iroalil  lie.  So  in  Orieriey  n.  Codling,  2  Btng.  26S,  the  being  dekyed  lour  hoars 
bj  an  •ebetanetioii  in  a  highway,  and  thereof  being  prevented  from  peifmrmine 
(he  tame  jonmey  as  many  times  in  a  day  as  if  the  obstrnotion  had  net  mcisted, 
vaa  held  a  snfioieDt  injury  to  entitle  a  party  to  sne  the  obstractor.  In  Wig- 
flm  V.  Boddington,  8  Csr.  &  P.  544,  die  damage  was  of  the  same  kind  as  in 
nese  v.  Miles,  and  it  wns  holden  that  the  action  lay.  In  Hubert  v.  Grores, 
(aooerding  to  Lord  £Uenborongh  in  Roes  v.  Miles),  the  damage  was  no  more 
than  coaunon  to  ail.  At  aU  events,  Rose  v.  Miles,  Griesley  v.  Codling,  and 
Wiggimi  V.  Boddington,  aee  snfaseqaent  deoisions,  and  aeoord  better  with  the 
earty  anthorities. 

8«Ht,  As  to  the  rednotion  of  damages,  this  was  one  continuing  damage  from 
the  2a  of  April  to  ilie  2d  of  July,  sm  the  plaintiff  is  entiled  to  recover  for  the 
mhnAe  if  any  one  day  be  within  six  months  of  the  day  when  the  action  is  com- 
menced.  And  this  is  in  esse  of  the  defendants :  for  if  it  were  otherwise  they 
weald  be  liable  to  actions  as  numenms  as  the  days  during  which  the  nnisanoe 
*2901  ^^^^'B^^-  ^^  Boberts  v.  Read,  16  East,  215,  it  was  held  *that  though 
^  the  general  highway  aat^  IS  O.  8,  o.  78,  s.  81,  (tirecte  that  actions  against 
aiy  persons  for  any  thng  done  or  acted  in  pursuance  thereof  shall  be  commenced 
within  three  calendar  months  after  the  fact  committed,  and  net  afterwards;  yet 
if  the  sttrveyors  of  highways,  in  the  execution  of  their  office,  undermrne  a  wall 
adjoining  to  the  highway,  whidi  does  not  fall  till  more  than  three  months  after- 
wards, they  are  subject  to  an  action  on  the  case  for  the  consequential  injury 
within  three  months  after  the  frlling  of  the  wall.  And  in  Gillon  v.  Boddington, 
1  Car.  &  P.  541,  Lord  Tenterden  acquiesced  in  the  proprie^^  of  that  decision. 

K^f  and  CkanneUf  in  support  of  the  rule. 

1st,  The  eyidence  in  the  cause,  and  the  act  of  parliament  incorporating  Uie 
oonpany,  sufficiently  establish  that  Heel  Alley  was  lawfully  6top|>ed  up  to  carry 
into  eiect  the  purposes  of  the  aet ;  and  there  is  nothing  in  sect.  64,  to  shew  that 
the  making  the  new  ayenue  was  a  cooditicn  precedent.  Under  that  clause  it 
was  only  neeeesary  that  it  should  be  made  within  a  reasonable  time ;  and  for  not 
makinff  it  the  defendants  would  be  liable  to  an  action,  upon  the  principle  estab- 
lished by  Henley  v.  The  Mayor  of  L^me  Regis,  5  Ring,  91 ;  1  New  Cases,  222. 
The  plaintiff,  therefore,  has  misconceived  his  complaint,  in  alleging  that  at  the 
time  of  the  grievance  there  was  a  public  footway  into  Craven  Court. 

Upon  the  second  point,  this  case  cannot  be  distinguished  from  Hubert  v, 
Orove.  The  injury  of  which  the  plaintiff  complains  is  one  which  he  sustains  in 
common  with  every  other  shopkeeper  along  the  same  line  of  road.  If  this  action 
can  be  sustained,  commissioners  of  sewers,  or  others,  who  may  occasion  an  ob- 
*2911  *^^^  ^^  ^^^^  Street,  and  £iil  to  remove  it  within  *a  time  which  a 
'■  jury  shall  esteem  reasonable,  would  be  liable  to  an  action  at  the  suit  of 
every  tradesman  from  Charing  Cross  to  Whitechapel ;  which,  according  to  the 
mse  cited  from  the  Year  Books  and  several  of  the  authorities,  would  be  a  con- 
elusive  reason  against  the  action. 

And  the  injury  here  is  only  indirect  and  consequential.  In  Rose  v.  MileS; 
Griesley  v.  Codling,  and  most  of  the  other  cases,  it  resulted  directly  and  imme- 
diately from  the  tortious  act. 

At  all  events,  the  defendan  to  are  entitled  to  a  reduction  of  damages.  Roberto 
tf'  Read  and  Gillon  v,  Bod£ngton  turned  on  the  language  of  particular  acto  of 
parliament.  The  actions  were  to  be  commenced  within  a  certoin  time  after  an 
^'act  doue :"  here  it  is,  <<  after  the  cause  of  action  shall  have  arisen ;"  and  no 
cause  of  action  arose  to  the  plaintiff  within  six  months  of  the  80th  of  December, 
except  the  causes  on  the  1st  and  2d  of  July. 

TiNDAL,  C.  J.  It  appears  to  me,  that  this  rule,  except  as  to  that  part  of  it 
which  seeks  a  reduction  of  damages,  must  be  discharged.  This  is  an  action  on 
the  ease,  in  which  the  plaintiff  complains  of  an  injury  occasioned  to  him  by  the 
obstraction  of  a  right  oi  way  3  and  he  puto  on  record  an  allegation  of  specific 
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damage  to  himself  as  occupier  of  a  shop  by  the  side  of  an  ancient  way  ikrovgh 
Hangerford  Market  to  Whitehall.  The  declaration  alleges  that  at  the  lame  d 
the  committing  the  grievance  by  the  defendants  there  was  a  thorooghfiue  lead- 
ing from  the  Adelphi  along  divers  streets  and  coorts  into  Graven  Oonrt,  and  theme 
along  other  streets  and  courts  into  Whitehall,  and  thence  back  again,  for  all 
persons  at  all  times ;  that  the  plaintiff  was  possessed  of  a  messuage  adjoiniaf 
the  said  thoroughfare,  in  which  he  carried  on  the  business  of  a  bookseller,  aad 
made  great  gains  by  the  sale  of  books  *to  persons  passing  along  the  rmw 
thoroughfare;  that  the  defendants  wronfffulfy  kept  the  tnorough£ue  *^ 
closed  an  unreasonable  length  of  time,  and  during  that  time  thereby  prevented 
the  plaintiff  from  carrying  on  his  business  in  as  beneficial  a  manner  as  he  other- 
wise would  have  done,  whereby  the  plaintiff  was  deprived  of  divers  gains  whitk 
would  otherwise  have  accrued  to  him ;  and  the  jury  have  found  that  ^e  defea- 
dants  did  continue  the  obstruction  to  the  pUiintiff's  right  of  way  an  anneoesBaiy 
length  of  time,  after  the  Sd  of  April,  1833. 

The  first  period,  therefore,  at  which  the  plaintiff  was  entitled  to  claim  redress, 
was  on  the  3d  of  April,  1883.  But  it  is  objected  that  at  that  time,  the  right  of 
way  which  had  formerly  existed  was  stopped  and  eztingubhed.  I  think  tiat 
is  not  so;  if  it  were,  I  agree  that  a  material  allegation  in  the  declaration  wooU 
not  have  been  proved,  and  the  action  would  fiul.  The  part  of  the  act  on  whiek 
the  defendants  rely  in  support  of  this  objection  is  sect.  64.  Except  in  that 
clause,  the  defendants  have  no  peculiar  power  to  stop  ways.  Looking  ni  that 
clause,  it  appears  that  the  construction  of  a  building  over  certain  courtB  ms 
contemplated,  which  would  obstruct  the  way  in  question ;  and,  therefore,  the 
clause  authorises  the  defendants  to  build  on  '^  so  much  of  the  places  called  Oae 
Tun  Court,  Heel  Alley,  and  Charles  Court,  as  are  bounded  by  and  included  betveco 
any  of  the  messuages  and  buildings  therein  authorised  to  be  pulled  down,  and 
thereby  to  stop  up  the  way  or  passage  over  the  same  parts  of  the  said  coorts  and 
alley."  The  only  obstruction,  therefore,  contemplated  in  that  claose  was  tk 
obstruction  to  be  occasioned  by  the  new  erections :  it  does  not  appear,  however, 
on  the  evidence,  that  such  erections  were  the  cause  of  the  injury  of  which  the 
plaintiff  complains,  but  that  it  was  occasioned  by  the  defendants  keeping  ap 
certain  hoards  an  unreasonable  length  of  time ;  the  obstruction,  therefore,  la  nol 
shewn  to  have  been  occasioned,  or  the  way  to  have  *been  stopped,  by  ^293 
the  buildings  contemplated  in  sect.  64,  but  by  something  accessory  to  ^ 
them ;  somethiug  that  was  done  under  the  defendants'  general  right  to  eazry 
into  effect  the  objects  of  the  act ;  and  that  right  the  jury  find  was  exercised  to 
an  unreasonable  extent.  The  objection,  therefore,  that  the  way  in  question  fpat 
already  stopped  and  extinguished  under  the  sixty-fourth  section,  before  the 
obstruction  complained  of  commenced,  is  not  sustained.  It  is  nrg^,  however, 
that  the  plaintiff  should  have  complained,  not  of  the  obstruction  to  his  right  of 
way,  but  of  the  defendants'  omitting  to  open  a  new  way  within  a  reasonable 
time.  In  whichever  way  the  gravamen  is  alleged,  it  comee  to  much  the  sane 
thing ;  but  it  seems  to  me,  that  at  the  time  in  question  it  wa$  the  obatmetioa 
to  the  plaintiff's  right  of  way  that  occasioned  the  loss  of  which  he  oomplained. 
The  obstruction  had  continued  for  an  unreasonable  time,  and  he  had  a  right  to 
complain  of  the  immediate  and  proximate  cause  of  his  loss. 

The  next  Question  is,  whether  this  is  such  a  peculiar  and  private  damage  to 
the  plaintiff  beyond  that  suffered  by  the  rest  of  his  Majesty's  snl^ecta,  as  to 
enable  him  to  sustain  an  action  against  the  defendants.  And  I  think,  ia 
conformity  with  the  greater  number  of  the  decisions,  that  it  was.  The  in- 
jury to  the  subjects  in  general,  is,  that  they  cannot  walk  in  the  same  tnck 
as  before ;  and  for  that  cause  alone  an  action  on  the  case  would  not  lie :  bat  the 
injury  to  the  plaintiff  is,  the  loss  of  a  trade,  which  but  for  this  obstruction  to  the 

f  moral  right  of  way  he  would  have  enjoyed ;  and  the  law  has  said  from  ^ 
ear  Books  downwards,  that  if  a  party  has  sustained  any  peonliar  injoryi  be- 
yond that  which  affects  the  public  at  large,  an  action  will  lie  for  redress.    Ii 
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the  injury  in  the  present  ease  of  that  character  or  not?  The  plaintiff,  in  addi- 
«294i  ^101^  to  &  ng^^  0^  ^^7  which  he  enjoyed  in  common  with  others,  had  a 
-■  shop  on  the  *road  side,  the  business  of  which  was  supported  by  those 
who  passed :  all  who  passed  had  the  right  of  way ;  but  all  had  not  shops ;  that 
is  the  observation  made  in  Baker  v.  Moore,  cited  in  Ivison  v,  Moore,  which  was 
an  action  for  stopping  a  way  and  preventing  the  carriage  of  coals.  In  Baker  v. 
Moore  the  refusal  of  the  plaintiff's  tenants  to  remain  on  the  premises  was  con- 
sidered a  damage  sufficiently  peculiar  and  private  to  entitle  the  plaintiff  to  sue 
the  defendant  &r  having  erected  a  wall  across  a  common  way  used  by  the  ten- 
ants. Indeed,  for  the  most  part  the  only  question  is,  whether  the  injury  to  the 
individual  is  such  as  to  be  the  direct,  necessary,  natural,  and  immediate  conse- 
quence of  the  wrongful  act  Hubert  v.  Groves  has  been  relied  on  on  the  part 
of  the  defendants :  out  the  gravamen  there  was  one  which  applied  equally  to  aJl 
his  Majest/s  subjects,  namely,  that  they  were  obliged  to  go  in  a  more  circuitous 
tradic,  and  not  one  which  affected  the  plaintiff  above  others :  unless  that  be  a 
sufficient  distinction  between  Hubert  v.  Groves  and  the  present  case,  I  must 
yield  to  the  greater  authority  of  the  other  decisions. 

The  third  objection  which  has  been  raised  on  the  part  of  the  defendants  is, 
that  this  action  was  not  brought  in  time  to  entitle  the  plaintiff  to  the  full  amount 
of  damages  which  the  jury  have  given.  Now  the  cause  of  action  began  to  acQrue 
on  the  3d  of  April :  it  ended  on  the  2d  of  July;  and  the  action  was  brought 
within  six  months  of  two  days  only  before  the  cesser  of  the  cause  of  action. 
The  words  of  the  act  are,  "  No  action  is  to  be  brought  against  any  person  for 
any  thing  done  in  pursuance  of  the  act,  or  the  powers  theiebv  given,  until 
twenty-eight  days'  notice  shall  have  been  given  in  writing  to  the  defendants, 
signed  by  the  attorney  of  the  plaintiff  specifying  the  cause  of  action ;  or  after 
^^951  tonder  of  amends ;  or  after  six  months  after  the  cause  of  action  shall  have 
"^  -I  arisen.''  It  appears  to  me,  that  though  the  cause  of  ^action  began  in 
April,  each  successive  day  gave  a  new  cause  of  action ;  and  though  it  may  be 
inconvenient  to  put  a  plaintiff  to  sue  in  such  a  case  de  die  in  diem,  we  can  put 
no  other  construction  on  this  clause  of  the  statute.  I  think,  therefore,  the 
plaintiff  can  recover  damages  for  two  days  only,  and  the  rule  as  to  the  reduction 
of  the  damages  must  be  made  absolute. 

Pask,  J.  The  general  principle  is  what  has  been  stated  by  my  lord.  For 
any  injury  which  affects  all  his  Majesty's  subjects  in  common  the  onl^  mode  of 
proceeding  is  by  indictment;  for  any  special  injury  which  affects  an  individual 
beyond  his  fellows  he  may  obtain  redress  by  action.  I  entertain  the  greatest 
respect  for  any  opinion  of  Lord  Kenyon ;  but,  looking  at  the  cases  for  years 
before  and  once  the  decbion  of  Hubert  v.  Groves,  I  cannot  think  that  case  en- 
titled to  the  same  weight  as  most  of  Lord  Kenyon's.  He  nonsuited  the  plain- 
tiff at  the  very  opening  of  the  cause ;  and  upon  the  motion  for  a  new  trial  the 
queetion  does  not  appear  to  have  been  much  discussed.  And  when  we  look  at  Ivi- 
son  V.  Moore,  and  Baker  v.  Moore,  it  is  impossible  to  say  that  those  cases  do  not 
sanction  the  allegation  of  special  damage  here.  In  Baker  v,  Moore,  which 
tallies  more  precisely  with  the  present  case,  the  plaintiff  was  injured  by  his 
tenants  deserting  his  houses  in  consequence  of  the  defendants  having  erected  a 
wall  across  a  way  which  they  had  all  a  richt  to  enjoy ;  that  is  exactly  the  case 
here,  the  customers  having  left  this  shop  because  they  could  not  get  at  it. 

Those  oases  were  previous  to  Hubert  v.  Groves.  But  subsequently,  in  Rose 
V.  Miles,  in  consequence  of  the  defendants  mooring  a  barge  across  a  public  navi- 
gable canal,  the  plaintiff  was  obliged  to  carry  his  goods  overland,  at  great 
trouble  and  expense ;  and  the  Court  held  that  a  grievance  sufficiently  special  to 
0QQM  ^*^™^  ^^®  "^subject  of  an  action.  Griesley  v.  Codling,  and  Wiggins  v. 
J  Boddington,  are  also  extremely  strong  cases  in  support  of  the  same  prin- 
ciple. All  these  cases  were  considered  in  Henl^  v.  The  Mayor  and  Burgesses  of 
Lyme  Beds ;  and  it  was  confirmed  by  the  Cfourt  of  King's  Bench  and  the 
House  of  Lords,  that  under  circumstances  such  as  the  present  an  a6tion  will  lie. 
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Ab  to  the  Amount  of  44Mge0y  I  mb  torzj  to  be  obligol  to  .comv  in  koUi^ 
that  it  laiut  h^  c^qoed. 

GasislbSi  J.  I  agree  with  the  wet  4tf  the  Covt  en  two  of  the  qnesdje 
which  hay^  been  ^jieqiiased,  bckt  am  sorrj  I  eaanot  ecnosr  as  te  ihe  nffidse; 
of  the  .deolaratioo..  The  4eolamtio&  .oemplaijMi  not  of  the  defendants'  stofpiaf 
np  the  irajj  but  of  oontjiKUAg  the  steppage  for  as  nnxeaefHiaUa  kngth  of  tiae 
apd  that  during  tha^  itime  the  public  had  a  right  of  vaj  over  the  ieou  ia^ift 
It  appeare  to  me,  that^  whether  piy)perly  or  &ot,  the  way  had  been  etopped  W 
fore  the  period  i^  wb^  the  obetructiom  k  oomplaiiied  o^  and  that  it  is  urn 
reet  to  say,  there  wee  at  that  period  a  publie  road  over  the  kens  in4|ao.  Hi 
preoedentp  in  simijAT  eaees  jallege^  in  genendi  thait  the  read  in  question  Id 
been  stopped  up,  wi.  that  the  de&ndant  imfuropea-ly  eentinwed  A&  itoppi^ 

It  strikes  me,  iboQ,  tb^t  the  gnavamen  ought  to  have  been,  that  the  (kM 
lO^ts  did  not  open  a  new  way  within  #  neasooable  tiaMu  There  ia  nothag  ii  tk 
Ibct  which  majipop  th9  49eniag  the  new  way  a  condition  fireoedsni  to  stoi^iiiri) 
.<jhe  old  one. 

BosANQUET,  J.  Three  <|iiestions  haif e  been  raieed  in  ihia  4sau8e :  fint,  tb 
ther  ^  right  of  way  exieted  at  the  time  the  deieiidanta  oontiiiued  the  taM 
obstruction  wUdi  is  the  subject  of  oompleint  s 

^dly,  \7hether  the  plaint^  has  snatained  such  a  *spe^  And  paftieii-  r^ 
lar  injury  as  oan  form  the  ground  of  an  aotion  c  and  thirdly,  whether  ^ 
l^e  damages  should  be  reduced. 

The  first  objection  is  altcigetber  technical,  and  I  am  sorry  tiiat  paitias  bi 
position  of  the  defendants  have  resorted  to  it  I  think,  kovreFer,  that  it  isri 
well  founded.  Under  tfie  sixty-lbufth  seotien  of  thur  aet,  die  eookpinjb 
power  to  obslruct  the  old  way,  lor  a  reasonable  portion  of  tiae,  for  the  pufi 
of  erectipg  certein  buildings ;  at  the  end  of  a  teasonahk  time  the  obitn4 
^ould  become  unlawful,  bu^  the  company  were  not  boond  to  open  a  new  rd 
before  they  ooiwpleted  the  buildings,  provided  they  complated  them  vithiii 
i:!easpQable  tipie.  After  an  unreasonable  time,  as  the  jury  have  fooad,  th 
9n^e  a  new  way ;  ^d  the  action  is  for  tortiously  obatrueiinff  the  dd  r^^ 
Wl^y  en  unreasonable  leugth  of  time ;  that  appears  to  ae  te  be  a  csneot  aiM 
ment  of  the  grievance  by  which  the  plaintiff  hae  sufibaed  Inje^. 

^  to  1^9  eeeomd  question  whether  this  injoijr  was  so  speoud  and  pirtkdi 
to  the  plaintiff  as  to  form  the  gvowd  of  an  action,  the  principle  en  ^ikli  i 
question  is  to  be  ds^ided  is  well  admowledged.  The  difionity  is  in  the  w 
cation,  and  extreme  oases  mav  be  put,  where  it  is  not  easy  to  draw  the  liaen 
tween  private  injury  end  public  ineon^venienoe.  The  principle  is,  that  vboii 
individual  suptaip^  m  injury  from  a  nuseaaee  beyend  that  whieh  is  fell  by  i 
public  at  large,  h#  may  obtain  redress  by  an  action,  idthou^  for  the  pM 
)pjury  ths  offender  can  only  be  proceeded  Mainst  by  indietmeDt. 

The  inju^  of  vhi^h  the  plaintiff  eom|MMins,  ie,  injury  to  his  beoMfil 
shopkeeper;  he  does  not  oomplain  of  beinff  stopped  in  peeing  and  f^iflti 
M  others  have  been  stopped,  but  that,  by  the  obstruction  in  qne8tiaD,pfl^ 
who  frequeiited  hie  shop  have  be^n  prevented  "^from  approach.  It  sm^  pjA 
be  tisiat  othtfji  h&ve  also  been  injuied  in  the  same  way,  and  a  ease  has  ^ 
been  put  in  argument  of  eveiy  individual  shopkeeper  in  a  long  line  of  ^ 
suffenng  a  like  injury  from  the  same  cause.  That  extrmne  case,  heireiOt^ 
not  resemble  the  pies^ty  in  which  the  peenliar  injury  ia  pnt  only  ai  accr^ 
to  ^  single  individuikl.  ^ 

Sev^raJ  authorities  have  been  oited,  and  among  them,  Hubert  e.  Oi^^ 
a  strong  hearing  on  the  present  case,  because  thwe  it  wasaUegsdintheM 
ryitien  <<  that  the  plaintiff,  bmg  possessed  of  a  certain  messuage,  ike.,  w# 
joyed  sad  was  en^tled  to  a  certain  way  from  and  out  of  the  said  '■■^'ff^  j|' 
through,  along,  and  over  a  certain  street,  called  Dean  Straet,  for  hiB»(|^ 
aeryants,  Ae.,  to  pass  and  repass,  and  to  carry  all  things  neoassaiy  ftr  ^^ 
nessi  aa  a  eoal  end  timber  merehant."    And  the  dedaratiott  then  stated,  *^» 
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the  defendant  had  deprived  him  of  til  benelt,  profi,  end  nee  ef  <^e  8^  way, 
by  laying  lar§e  ^astitieB  ef  earth  and  mbbiah;  hy  wbwh  the  way  was  totally 
obetmetMl,  and4he  nlanliir  pMrented  from  eigoying  hie  ixreBiises  and  earning 
«B  his  trade  in  eo  aovantageons  «  manner  as  he  IumI  a  right  te  do,  and  1^  wnicn 
Ihe  pkintiff  was  obliged  4o  eany  h»  eoals,  laaaber,  Ac.,  by  «  oircnitone  and  in- 
eomreMent  way."  The  plaintiff  wae  noaemted;  and  ihe  Court  of  King's  Benefa 
on  notice,  refosed  to  set  the  nonsnit  aside;  we  mnst  see,  therefore,  whether  that 
oaee  has  been  oeninDed,  end  whether  it  Is  supported  by  ihe  weight  of  other 
anthorities.  Now  Baker  v.  Moore  is  a  very  strong  ease,  beeanse  there  the  in- 
jury eomplained  of  was  the  departwe  of  the  plain^'e  tenants  from  their  seve- 
ral OGcnpations  in  eonsaqnence  of  the  dcfendast's  having  bnilt  a  wall  aerom  a 
way  ihey  were  entitled  to  nse.  For  the  mere  aet  el  ofae&aedon  in  pasnng  and 
repassing  ike  plaintiff  probably  eould  not  have  ened;  nor  eonld  his  tenants 
*2W}  ^^mselves,  as  mefe'eocnpiers^  bnt  l^e  fonndation  '^of  the  action  was, 

J  though  it  rseted  en  an  eb^trnetion  to  passing  and  repassing,  the  injnry 
eooasioned  te  the  piaimtiff  by'the  deterioration  of  his  property.  That  applies  ex- 
•etlv  to  the  present  ease.  And  sinee  the^eeieien  of  Hnbeit «.  Groves  we  have, 
in  uie  case  of  Roae  «.  Bfilie,  the  delibenvie  optnloB  of  Ibe  Conrt  of  King's 
Bench.  The  Mt  that  eoeasiened  ihe  ebstivetion  there,  was  the  mooring  (h  a 
bac^  acMBS  a  navigable  oreek,  and  the  injury  to  the  individual  was  the  loss 
and  expense  oecadioned  to  him  by  being  eompelied  toeenvey  his  geods  overland. 
On  that  grosnd  he  was  h^d  entitled  to  sustain  an  aolfion.  Then  in  this  Court 
we  have  the  case  cf  Orieely  ▼.  Codling,  which,  as  tSie  plaintiff  (aocording  to  the 
report  in  B.  Moore)  carried  on  a  trade,  is  the  same  in  effect  as  Rose  e.  Mills. 

On  the  snhjeot  cf  damages,  as  (he  action  was  commenced  wil^in  nz  months 
of  two  only  of  the  days  on  which  injury  was  suetained,  I  think  the  damages 
must  be  confined  to  those  two  days. 

Rule  absolute  for  reducing  the  damages ;  diadiarged,  ae  to  entering  a  non- 


MUNK«.  CLARK.    Nmf.». 

A  comniBsion  of  baakrnpt  bwring  Issued  agaioBt  pUdntiff,  wliSek  wet  iaTalld  for  want  of 
a  aafficient  petitiosiJig  creditor's  debt,  plaintiff  applied  to  a  oomiaiffioaer  to  appoint 
aa  official  assignee,  to  iarestigate  the  soffioieocj  of  the  debt  and  take  care  of  the  pro- 
perty: defendant  having  been  appointed  accordingly,  without  notice  that  the  commis- 
sion was  disputed,  Held,  that  the  application  made  by  the  plaintiff  did  not  preclude 
him  from  suing  the  defendant  for  money  receiyed  under  the  commisefon. 

Iw  an  action  for  money  bad  and  received  by  the  defendant  to  the  use  of  the 
plainitifi^  by  a  special  ▼erdiot  it  was  found, 


That,  on  the  28th  of  July,  1824,  in  the  eouiMty  of  Midtesez^  a  commission 
*3001  ^  bankruptcy  issued  against  ^he  plaintiff  on  the  petition  of  John  Fos- 
'*  ter,  under  which  comnnsiAon  the  plaintiff  was  declared  a  bankrupt  by 


the  eommissioners  named  in  the  said  commission,  and  the  said  J.  Foster  chosen 
nolo  assi^ee  under  the  commission ;  that  the  estate  and  effects  of  the  plaintiff 
were  assKgned  to  him  by  the  aforesaid  commissioners  $  but  that  at  the  time  of 
issuing  the  commission,  the  pluntiff  was  not  indebted  to  the  said  J.  Foster  in 
the  sum  of  10<^.  That  after  the  iasning  of  the  commission^  the  plaintiff  dis- 
pmted  the  vaKdity  of  4^e  eommisBion  on  the  ground  of  the  alleged  insuffioiency 
of  the  petitioning  ereditor's  debt :  lAiat,  on  the  28d  of  January,  1881,  the 
phdntiff  applied  to  one  of  the  eommissioners  of  the  Court  of  Bankruptcy  to  ap- 
fcint  an  official  assignee  to  the  said  commissien,  as  weU  for  the  purpose  of  inves- 
tigating the  said  petitioning  creditor's  debt,  ae  for  the  purpose  of  taking  care  of 
the  property  of  the  estate ;  and  that  the  said  commissioner,  on  the  application 
ctf  the  plaintiff  for  the  appointment  of  sueh  official  asmgnee,  appointea  the  de* 
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fendant  an  official  trostee  of  tbe  estate  and  eflfecta  of  the  plaintiff  nnder  tbe 
commission,  for  the  purposes  aforesud,  bat  that  the  defenduit  never  reomd 
any  notice  that  the  plaintiff  disputed  the  said  commissiony  or  that  he,  the  de- 
fendant;  was  appointed  for  any  special  purpose.  That  the  defendant  reomd 
from  a  tenant  of  certain  premises  belonging  to  the  plaintiff  the  sum  of  182.  k 
9d.f  due  for  rent  tiiereof,  and  retained  tbe  same  in  his  own  hands  at  the  eosi- 
mencement  of  this  action. 

If,  upon  the  whole  matter,  it  should  seem  to  the  court  that  the  defendapt  vk 
liable,  the  damages  were  assessed  at  18^.  5<.  9d, 

Wildcy  Seijt.,  for  the  plaintiff.    There  is  nothing  in  the  fiusts  found  by  thii 

rDial  verdict  to  distinguish  the  situation  *of  an  official  assignee  from  pMQi 
t  of  an  assignee  appointed  by  the  creditors.  The  defendant  has  ■- 
received  the  plaintiff's  money ;  he  is  liable  to  no  one  but  the  plaintiff,  and  tk 
plaintiff  has  been  party  to  no  proceedings  which  should  preclude  him  from  going 
the  defendant.  The  utmost  effect  of  his  applying  to  the  commissioner  would  hi 
to  prevent  him  from  disputing  the  commissioner;  but^  upon  this  vadi€t,itii 
dear  that  he  was  never  bankrupt,  and  the  defendant,  consequentiy,  never  is- 
signee.  Even  matter  of  eUoppd  cannot  prevail  against  the  truth  when  it  appoa 
in  the  facts  found.  The  defendant  is  no  more  tbn  a  stakeholder ;  and,  in  Eff 
V.  Osbom,  9  East,  378,  it  was  held,  that,  where  money  in  litigaticm  behnes 
two  parties  had,  by  mutual  consent,  been  paid  over  to  a  trustee  in  tmst  for  the 
party  entitled,  it  could  only  be  sued  for  and  recovered  from  the  stakeholder  bj 
the  party  entitled  to  it,  and  not  frt>m  the  original  party  who  was  indebted, 
though  he  agreed  to  wave  all  objections  to  form.  Heane  v,  Bogers,  9  B.  &  C 
577,  is  a  still  stronger  case  to  establish  the  plaintiff's  right  to  sue  hjs  asBgiet 
There,  in  an  action  of  trover,  brought  by  a  person  against  whom  a  oonuninoi 
of  bankrupt  had  issued,  against  his  assignees,  to  recover  goods  which  they  had, 
as  such  assignees,  sold,  it  appeared  that  the  bankrupt  had  assiated  the  asagnees 
by  giving  directions  as  to  the  sale  of  the  goods,  and  that^  after  the  issuing  of  the 
commission,  he  gave  notice  to  the  lessors  of  a  farm  which  he  held,  that  he  hai 
become  bankrupt,  and  that  he  was  willine  to  give  up  the  fium ;  and,  in  oooie- 
quence,  the  lessors  received  the  lease,  and  accepted  possession  of  the  piemiaa: 
it  was  held,  first,  that  the  interference  of  the  plaintiff  in  the  sale  of  hb  goodi 
was  referable  to  an  intention  on  his  part  to  take  care  of  the  property,  and  se 
that  the  most  was  made  of  it ;  that  it  did  not  ^amount  to  an  assent  to  n^ 
the  sale ;  and  that  he  was  not  thereby  estopped  from  bringing  an  action  '- 
a^nst  his  assignees :  secondly,  that  he  was  not  estopped  by  the  act  of  haiiag 
given  up  his  lease  to  his  lessors,  the  assignees  not  being  parties  or  prim  to 
that  transaction. 

If  the  assignees  were  liable  in  an  action  of  tort,  and  after  the  banknpt  had 
sanctioned  the  commission  by  surrendering  his  lease,  4  fortiori  thevaie  liaUe  ia 
assumpsit,  where  the  bankrupt  has  resisted  the  commission,  and  only  mM 
for  an  assignee  to  prevent  his  property  from  ^oing  to  ruin.  Had  he  lain  bj  tiD 
the  money  had  been  paid  over  to  creditors,  or  to  the  bank  of  England,  a  dxier* 
ent  question  might  have  arisen ;  but  here  the  money  is  in  the  defendaafi 
hands,  and,  as  he  disclaims  the  plaintiff's  title  to  it,  a  demand  was  no  more  ae- 
cessary  to  entiUe  the  plaintiff  to  sue,  than  a  notice  to  auit  is  requisite  in  the 
case  of  an  occupier  who  has  disclaimed  the  titie  of  tiie  lessor  of  the  pUintiff  ia 
an  ejectment. 

Aicherl^j  Sent.,  for  the  defendant  The  question  here  is  not  whetba  the 
plfdntiff  is  a  bankrupt,  or  whether  he  is  estopped  from  disputing  the  commiaoflB 
which  has  been  issued  against  him,  but  whether,  having  himiaelf  been  the  is- 
strument  of  the  defendant's  receiving  the  money  in  auestion  in  an  official  eBp^ 
eit^,  he  can  now  turn  round  and  clami  it  at  the  hands  of  the  defendant  ^ 
it  IS  not  open  to  the  plaintiff  so  to  repudiate  the  effisct  of  an  appointnent  Didt 
at  his  own  instigation.  Upon  the  former  discussion  of  this  case,  Tindai,  G.  J- 
said,  (10  Bing.  106,)  <<  If  the  defendant  should  turn  out  to  have  been  aRMiBW 
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to  the  oS&ce  through  the  meane,  iD8tnimeDtaliiy,or  proonrement  of  the  pbdntiff, 
it  will  be  very  difficult  to  say  he  can  have  any  right  to  maintain  this  action. 
^3031  }^  ^^  ^^^  ^^^y  ^^  ^^®  defendant,  when,  appdnted,  *to  receive  the  money 
-^  in  question;  he  had  no  option  nnder  the  statute;  and  this  was  well 
known  to  the  plainti£f  at  the  time  of  his  appointment:  whatever  may  have  been 
the  object  or  motive  of  the  plaintiff,  whether  to  enable  himself  to  dispute  the 
Gommission,  or  for  any  other  purpose,  can  make  no  difference  in  the  duty  im- 
posed by  the  statute  on  the  defendant ;  the  moment  he  was  appointed,  the  duty 
attached  upon  him.  And  we  think  it  at  least  very  doubtful,  whether  the  bank- 
rapt,  who  assisted  in  or  procured  the  appointment  of  the  defendant  to  an  office 
of  which  the  duty  was  to  receive  the  rents  of  his  estate  for  the  use  of  the  credi- 
tors, can  afterwards  turn  round  upon  him,  and  charge  him  with  having  received 
those  rents  to  the  use  of  himself,  the  bankrupt.  The  case  referred  to  of  Like 
V.  Howe  and  and  another,  6  Esp.  N.  P.  C.  20,  appears  a  strons  authority  to 
that  point.''  In  that  case,  the  bankrupt  having  acquiesced  in  the  commission 
so  far  as  to  go  to  the  different  creditors,  to  solicit  them  to  vote  for  particular 
persons  as  assignees,  it  was  held  that  he  could  not  afterwards  question  the 
commission  in  an  action  for  monev  had  and  received,  against  those  persons, 
whether  he  was  an  object  of  the  bankrupt  laws  or  not. 

So,  in  Clarke  v.  Cliurke,  6  Esp.  61,  Lord  Kenyon  held,  that  a  person  who  had 
been  declared  a  bankrupt  and  had  acted  in  the  sale  of  his  effects,  was  estopped 
from  bringing  an  action  to  try  the  validity  of  the  commission :  and  in  Heane  v, 
Rogers,  Bayley,  J.,  observes,  that  in  Clarke  v.  Clarke  the  bankrupt  was  not 
permitted  to  call  that  sale  a  conversion,  which  he  himself  had  procured  and 
sanctioned.  In  Watson  v.  Ware,  5  B.  &  C.  155,  where  the  bankrupt  sued  the 
assignee  after  availing  himself  of  his  certificate,  Abbott,  G.  J.,  said,  '^  The  ques- 
^3041  ^^^^  ^^'  whether  a  party,  ^having  availed  himself  of  the  commission  for 
-■  one  purpose,  can  afterwards  be  allowed  to  assert  to  the  same  Judges 
before  whom  he  took  the  benefit  of  the  commission,  that  the  commission  was  in- 
valid. Lord  EUenborough  gave  his  opinion  to  the  contrary,  and  that  has  never 
been  questioned.  I  think  his  judgment  was  founded  on  sood  sense  and  good 
law,  and  that  we  ought  not  to  allow  the  plaintiff  to  say  in  this  Court  that  he  was 
not  a  bankrupt.''  In  Exparte  Leigh,  2  Glyn  &  Jam.  838,  the  Chancellor  restrained 
proceedings  at  law  on  the  ground  that  the  bankrupt  had  acquiesced  in  his  petition ; 
and  in  Flower  v,  Herbert,  2  Yes.  826,  Lord  Hardwicke  said,  <<  I  will  not  en- 
courage bankrupts  to  proceed  in  an  action,  if  reason  appears  to  stop  them,  or  the 
matter  to  be  farther  considered  in  this  Court;  for  if  a  commission  is  taken  out 
under  the  act  of  parliament,  the  bankrupt  himself  submitting  to  the  whole  pro- 
ceeding, and  the  application  to  this  Court  by  the  bankrupt  wnether  in  the  name 
of  himself  or  another,  and  at  a  distance  of  time,  an  action  is  brought  by  the 
bankrupt  himself  against  the  assignees,  I  do  not  know  who  will  accept  to  be 
assignee  under  a  commission  of  bankruptcy;  which  makes  it  a  matter  of  great 
consequence,  if  it  should  be  open  still  to  him  to  bring  an  action  notwithstanding 
his  aoquiesence."  The  pliuntiff  here,  by  applying  to  tne  commissioner  to  appoint 
an  assignee,  gave  that  assignee  authority  to  receive  the  money  in  question ;  and 
the  authority  never  having  been  revoked  by  the  plaintiff,  this  action  does  not  lie 
for  him,  at  least  not  without  a  previous  demand. 

Wilde,  If  the  plaintiff  had  acquiesced  in  the  commission,  or  had  himself 
chosen  or  named  the  assignee  to  be  appointed  by  the  commissioner,  the  authori- 
*30S1  ^^^^  ^^^  would  perhaps  apply ;  but  he  never  acquiesced  in  the  *com- 
•I  mission  further  than  was  necessary  to  avoid  the  risk  of  penal  proceedings. 
In  Heane  v.  Rogers,  where  the  surrender  of  a  lease  was  held  no  estoppel,  Bayley, 
J.,  said,  "  It  would  be  a  grefit  hardship  if  he  were  precluded  by  such  an  act. 
It  is  admitted  that  his  surrender  to  his  commissioners  is  no  estoppel,  because  it 
would  be  very  perilous  to  a  banker  to  dispute  it,  and  try  its  validity  by  refusing 
to  do  BO ;" — ^*  it  cannot  be  expected  that  he  should  incur  such  a  loss,  in  order 
to  be  enabled  to  dispute  his  commission  with  effect.    It  is  reasonable  that  he 
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ahould do'the1>e9t  for  Inmself  in  ihe  tmforianste  ntuafion  inirhieli  be  n  piseed." 
The  piamtiff 'b  ftpplieatkm  te  1^6  eommiscJioBer  yna  only  made  ifith  iAkt  tvv  of 
aroit^g  a  loss,  and  doinff  the  best  for  himself  in  the  oafbrtanate  sitoatiw  h 
wlnc^  he  was  placed,  ^e  langm^  of  the  Chief  Justice  upon  the  fonner  dis- 
cussion of  the  case,  proceeded  on  £e  presumption  that  the  defendant  had  )xa 
appointed  assignee  throng^  tihe  procurement  ^  tlie  plaantiff.  That  is  not  tb 
fiu)t.  An  assignee  has  heea  appointed  throufih  his  procurement,  to  invesfinte 
the  yaliditj  of  the  petitioning  creditor's  debt,  and  to  nve  'die  property,  le., 
'from  ruin ;  but  not  the  defendant  in  partioular,  or  with  any  particular  antiiontj 
trom  the  plaintiff. 

^TiNDAL,  0.  J.  THiis  cause  was  sent  down  to  a  second  trial  in  ordertoacer- 
tain  with  more  precision  the  ciroumstanoes  atlen^ng  the  appointment  of  ^d^ 
fendant  as  offidal  assignee,  because,  xipon  a  former  occasion,  considerable  doaVt 
was  entertained  whether  the  plaintiff  had  not  taken  u  particular  part  in  camn^ 
Che  defendant  to  be  appointed  official  assignee.  If  it  had  turned  out  tint  die 
piAintiff  had  procured  the  defendant  to  be  appointed,  the  case  would  hiTe  Vrk 
a  strong  reaembhtnoe  to  lAke  v,  Howe^  where  the  bankrupt  having  acqnieeoed  ii 
^  commission  by  going  to  difitBrent  creditors  *to  solicit  them  to  rote  for  r^ 
particular  persons  as  assignees,  it  was  held,  that  he  could  not  afterwards  ^ 
question  the  commission  m  an  action  for  money  had  and  leceired  againsl  diose 
persons,  whether  he  was  an  object  of  the  bankrupt  laws  or  not. 

But  the  circumstances  of  this  case  are  not  within  the  principle  of  Lik  t. 
Howe,  or  the  other  cases  of  that  class.  So  far  from  the  plaintiff  haTing  mter- 
fered  to  procure  the  appmntment  of  the  defendant  in  particular,  he  went  to  tke 
commissioner  to  ask  the  uppointment  of  an  assignee,  not  naming  the  defendnt, 
as  well  for  inyestigating  ^e  petitioning  creditoi^s  debt,  as  for  the  purpose  d 
taking  care  of  the  property  of  the  estate. 

It  does  not  appear  that  any  communication  was  made  by  the  commisaooerto 
^ke  assignee;  so  that  when  he  undertook  t&e  duties  of  the  office,  he  was  in  tie 
same  situation  as  an  or<!Unary  assignee.  But  it  has  been  contended,  that  thosgli 
the  defendant  was  not  appointed  at  the  particular  instance  of  the  plaintiff,  stfll 
that,  from  this  special  verdict,  it  murt  be  inferred  the  plaintiff  aeqmesoed  io  ^ 
appointment.  On  a  special  verdict  we  are  not  at  Hberty  to  infer  a  matter  of  f^ 
But  if  we  were  at  liberty  to  infer,  I  should  say  that  the  defendant  had  wT  »• 
quiesced ;  for  after  the  commission  had  issued  he  disputed  its  validity,  on  ^ 
ground  of  the  insufficiency  of  the  petitioning  creditor's  debt,  and  reqMtedt^ 
assignee  to  investigate  its  sufficiency. 

But  it  is  an  answer  to  any  such  inference,  that  the  jury  have  found  as  i  6et 
there  was  no  petitioning  creditor's  debt.  Even  in  At  case  of  estoppels,  s  psrtj 
cannot  be  estopped  where  the  truth  appears  on  record.  In  Oo.  Lit.  S02  b.  it » 
laid  down,  that  "where  the  verity  is  apparent  in  the  same  record,  there tke 
adverse  party  shall  not  be  estopped  to  take  advanti^  of  the  truth;  for  he  m- 
not  be  estopped  to  allege  the  truth  when  the  truth  appeareth  of  record"  AsA 
in  *Ludfoid  v.  Barber,  1  T.  R.  86,  where  it  appeared  in  the  decUia-  p^Qj 
tion  that  a  lease  granted  by  a  tenant  for  life  was  void  for  want  of  re^x 
ecution  by  the  lessee  upon  the  execution  of  liie  lease  by  the  reversioner  after  the 
death  of  the  tenant  for  life,  Buller,  J.,  said,  "The  Court  cannot  |o  on  the  d«^ 
trine  of  estoppel  in  this  case,  because  it  is  admitted  by  Ae  plaintiff's  own  shew- 
ing on  these  pleadings,  that  the  phunliff  did  not  execute  tail  two  yean  after  the 
death  of  the  tenant  for  life." 

If,  therefore,  there  were  no  acquiescence,  or,  there  being  an  aoqme»ecDoeJi| 
is  without  effect,  wasT  a  demand  necessary  in  order  to  support  tids  actioD  f  ^ 
defendant  is  to  be  taken  as  an  ordinary  assignee :  and  then  the  questioD  6j 
whether,  when  a  commission  &lls  to  the  ground,  money  which  has  been  recciw 
by  the  assignee  does  not,  ex  vi  legia,  Mong  to  the  party  agwnst  whoin  the 
commission  issued.  It  is  a  common  practice  to  try  the  validity  of  a  ooinm»sK« 
in  an  action  of  trover,  and  I  never  heard  that  such  an  action  was  not  maifltam* 
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able  on  the  gronnd  that  no  preTions  demand  had  been  made.  Bnt  if  an  action 
of  tort  would  lie  without  a  preyions  demand,  by  the  Btronger  reason,  a  party 
may  ane  in  lil^e  naaDttr  for  money  had  and  Noaived :  the  oDBimiasion  fankig*, 
the  money  belonged  to  the  plaint^  witheniaoff  special  demand. 

Qaselie,  J.  I  am  of  the  same  opinion.  In  Like  v.  Howe,  the  bankmpt 
weaiioanA  lo  \akrioa»«Mdilo£B  lo  sdiioii  theoi  to  tioie  £ar  apajrl^nlarpemm 
wm  aangoee.  Hera  tiie  fdainlHF  pointed  at  m  peraen  m  particnlinr.  His  te- 
qneatittg  thatr  sn  offiomT  assmiee  Bboold  be  appointed  to  inveBtigate  the  snfi- 
ciency  of  the  petitioning  creoitor'B  debt,  and  to  protect  the  estate,  was  no  more 
^Qgl  than  snrrendoring  to  the  oommiBsion ;  and  it  has  always  '''been  held,  that 
•^  the  mere  ac\of  surrender  ia  no  proof  o£  aeqnieaoenoe  in  the  OMnmiaeiDn. 
It  is  only  done  to  avoid  the  penal  oonseqaenoeB  of  omiasbn.  In  Wal8<Hk  ». 
Ware,  the  bankrupt  took,  the  benefit  of  the  oommisBion  by  availing  himself  of 
bis  certificate,  and  he  could  not  afterwards  be  allowed  to  dispute  the  praeoadp 
ings  wbach  he  had  tncxHed  to  hia  own  account.  In  like  manner,  in  Goldkf  v. 
GuBBton,  4  Campb.  381,  an  application  om  the  part  of  a  plaintiff  to  be  diaohai^s^ 
out  of  ouBtody  on  the  ground  of  his  bankruptcy,  was  held  to  preclude  him  fire» 
di^itiag  the  mJidity  of  the  commission. 

Then,  as  to  any  other  matter,  theie  ia  nothing  on  this  verdict  whioh  doeft  net 
indicate  that  the  plaintiff  dimuted  the  commission,  on  all  ooeaaions. 

Aa  to  the  neoeBsity  for  a  demand,,  there  are  many  oases,  in  whioh  aotions  am 
brought  agaluBt  asaigneeB  without  any  previous  demiuui ;  but  here,  at  all  events, 
it  waa  rendered  unnecessary  by  the  deifiendant's  diflnlaimer  of  the  ^aintiff's  titia 
to  ane. 

It  ia  said  that  this  ia  a  case  of  hardship :  bout  if  the  defendant  had  been 
aggrieved  he  mig^t  have  applied  to  the  Court  of  CShancery  for  an.  o^iuiotien^ 
which,  would  have  been  granted  if  he  had  discharged.  himiBelf  by  paying  the 
money  over. 

BoaANjQUEi^  J.  I  think  the  plaintiff  is  entitled  to  jnc^ent.  Two  pointB 
have  be^x  diBoussed :  one,  whether  an  official  assignee  ia  subject  to  the  same 
liability  as  an  assignee  apj^inted  by  the  creditoss|  the  other,  whether  there  an 
ny  special  eiroumstainces  m  this  case  to  prevent  the  plaintiff's  veeovesy. 

The  first  point  was  decided  upon  the  Ibnner  dianusflion  of  thie  cause.  (Sea 
ante,,  10  Bingh.  106.) 

*^091  ^^^  ^^  second,  it  is  contended  that  the  plaintiff  has  ^acquieseed  ia 
^  the  appointment  of  the  defendant  as  official,  assignee,  and  is,  therefbre, 
estopped  to  sue;.  The.  circumatancea  on  whioh  the  infeirince  of  acquieaeeace  is 
fbanded,  are  out  of  the  question,  for  the  verdict,  disdosea  facta  which  piove  that 
the  plaintiff  was  not  the  snliject  of  the  bankruj^t  laws.  But^  independently  of 
that,  the  oircumstanoes  are  not  such  as  to  warrant  the.  inference  of  an  aoqnip 
eseence. 

Then,  the  defendant  waa  i^pointed  official  assignee  by  the  eammisBioner  in 
the  ordinary  course;  he  accepted  the.  appointment,  subject  to  ita  liabilities^ 
whicli  are  the  same  aa  thoseof  an  ordinarj  aasifpMe;  among.them,  that  of  being 
sued,  if  the  party  against  whom  the  commission  issues  be  not  the  subject  of  the 
bankrupt  laws^  and  aa  ordinary  assignee  is  liable  to  be  sued  without  any  pre* 
vious  demand,  if  the  commission  be  superseded^  There  can  be  no  pretenoe  for 
seleaaing  the  defendant  &om  such,  a  liability.  When  it  ia  found  that  the  plain- 
tiff ia  not  subject  to  the  bankrupt  laws,  to  whose  use  can  the  defendant  hold  the 
money  he  has  received  under  the  commission,  unlesa  to  the  plaintiff's?  We  ace 
not  at  libertjp  to  draw  inferences  of  fact  from  the  q)eoial  verdict,  and  therefore 
I  pot  the  case  on  the  ground  that  the  defendant  is  in  the  same  aitnation  aa  an 
ordinary  assignee  j.  but  if  we.  were  to  draw  inferences^  I  should  say  that  the 
defendant  has,,  by  disclaimer,  rendered  a  demand  previous  to  action  unnecessary. 

Judgment  for  plaantiffl 

PABKy.  J.,  waa  Jbmnt  at  Niai  Prina. 
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*MOON  and  Another^  Aflsigoees  of  FISHER^  &  Bankrapty  v.  RAPHAEL 
and  Another.    JVov.  21. 

Defendant,  a  slieriifi  wlio  held  goods  taken  in  execution,  deUrered  them  to  plaiatik 
assignees  of  a  bankrupt,  after  an  action  of  trorer  had  been  commenced  bj  then:  tk 
plaintiffs  accepted  the  goods  without  condition:  Held,  that  thqgr  oonld  not  reconr  is 
the  action  more  than  nominal  damages ;  at  all  erents,  not  without  allegiog  specii 
damage  in  the  declaration. 

Trover  by  the  assignees  of  a  bankrapt  against  a  sheriff  for  the  oonTefsin 
of  goods  of  the  bankrapt  taken  under  a  fi.  &.  after  the  issuing  of  the  fist 

The  declaration  was  in  the  common  form,  and  contained  no  allegatioQ  of  spe- 
cial damage. 

The  goods  were  delivered  up  by  the  defendants  before  plea  pleided,ad 
accepted  by  the  plaintifiFs  without  condition^  but  they  continued  their  letiei, 
with  a  view  to  recover  damages. 

At  the  trial,  it  appeared  that  Fisher  became  bankrupt  in  July,  1834;  tk 
the  fiat  was  issued  against  him  January  23,  1885 ;  that  the  goods  had  boa 
seized  in  the  bankrupt's  house,  under  the  fi.  fa.,  in  November,  1834,  sodtbs 
the  sheriff's  officers  had  kept  a  walking  possession  till  January  23d,  1835,  vki 
the  messenger  under  the  commission  took  charge  of  the  goods ;  but  the  flherif  s 
officer  did  not  depart,  and  it  was  not  till  the  20th  of  February  that  the  jtotift 
made  a  formal  demand  on  the  sheriff.  In  the  May  following,  they  paid  tk 
landlord  of  the  premises  on  which  the  goods  had  been  lying,  45/.  for  a  qouterV 
rent  accruing  to  him  at  Lady-day,  which  sum,  together  with  15^.,  the  cht§ 
for  the  messenger's  attendance  from  the  28d  of  January,  they  sought  to  noorer 
in  this  action  as  the  consequence  of  the  conversion  by  the  defendwts. 

On  the  part  of  the  defendants,  it  was  contended  that,  the  goods  hairiDg  b«£ 
delivered  up  and  accepted  before  the  trial,  the  plaintiff  were  entitled  to  no  sen 
than  nominal  damages,  in  order  to  secure  them  the  costs  of  ^the  action;  rt^^l 
and  that  evidence  of  the  special  damage  ought  not  to  have  been  received  ^ 
A  verdict  was  thereupon  taken  for  60/.,  with  leave  for  the  defendants  to  rote 
it  to  Ic,  if  the  Court  should  be  of  opinion  that  special  damages  coold  not  be 
recovered.    Accordingly, 

Alexander^  having  obtained  a  rule  nisi  to  that  effect^ 

Tai/aurd,  Seijt.,  began  to  shew  cause,  when  the  Court  called  on 

AlacandeTy  {Butt  was  with  him)  to  support  the  rule.  This  is  an  action  (/ 
trover,  and  the  declaration  contains  no  allegation  of  special  damage.  The 
plaintiffs,  therefore,  can  claim  no  other  damage  than  for  the  value  of  the  goods, 
or  for  any  injury  which  is  the  necessary  result  of  the  conversion ;  and  as  t^ 
goods  were  delivered  to  them  uninjured  before  the  trial,  they  are  entitled  to  do 
more  than  the  nominal  damages  to  insure  the  costs  of  the  action.  The  pba* 
tiffs  might,  perhaps,  have  inserted  in  the  declaration  an  allegation  of  speoil ' 
consequential  damage,  as  in  actions  of  slander  or  libel }  or,  when  they  aeeepted 
the  goods,  might  have  imposed  conditions  on  the  defendants.  In  Sipponf- 
Bassett,  Sid.  225,  where  a  plaintiff  in  trover  sought  to  recover  money  pud  o 
order  to  get  possession  of  his  goods,  there  was  a  special  allegation  (^  the  &e|: 
but  as  the  plaintiffs  have  complained  onlv  of  the  conversion,  and  can  vu^ 
their  action  by  proof  of  the  conversion  alone,  the  defendants  are  taken  by  flff- 
prise,  if  evidence  is  admitted  of  damage  other  than  that  neceesanly  reeoitiBg 
from  such  conversion.  The  payment  of  the  rent  in  question,  and  the  oeei- 
pation  of  the  premises  by  the  messenger,  is  by  no  means  a  neoesBary  eoav- 
quence  of  the  conversion  *by  the  defendants ;  for  a  considerable  portion  i^j^ 
of  the  quarter's  rent  had  accrued  before  the  messenger  supplanted  the^ 
sheriFs  officer,  and  two-thirds  of  it  before  the  plaintift  formally  demanded  tbi 
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goods.  There  is  no  endenoe  that  theie  oonld  have  been  any  apportionment  of 
ih%  landlord's  claim  to  an  entire  quarter's  rent ;  or  that  the  plaintiffs  oonld 
haye  given  up  possession  of  the  premises  if  the  goods  had  not  been  on  them. 

The  Court  now  requested  to  hear 

^.  F.  Wtaianu,  (who  was  with  Tai/burdj)  for  the  plaintiffiu  The  redelivery 
of  the  goods^  even  before  action,  does  not  preclude  the  plaintifiis  from  proceed- 
ing for  damages :  it  is  only  a  circumstance  to  be  taken  in  mitigation ;  and  any 
charge  ocqisioned  by  the  conversion  may  be  recovered  in  the  shape  of  damages. 
In  1  Boll.  Abr.  5,  L.  pi.  1,  it  is  laid  down,  "  Si  home  prist  mon  chival  et  ceo 
cheraacha,  et  puis  ceo  redeliver  al  moy,  uncore  jeo  poie  aver  cest  action  vers 
lay  ;  car  ceo  est  un  convercion,  et  le  redelivery  nest  ascun  barr  del  action  mes 
aolement  serra  un  mitigacion  de  damages :  Tnn.  88.  El.  B.  R.  per  curiam;  en 
le  Coontess  de  Butland's  case.''  So,  m  Syeds  v.  Hay,  4  T.  R.  264,  BuUer,  J. 
says,  "  If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,  that  is  a 
conversion;  for  though  I  may  have  the  horse  on  sending  for  him,  and  paying 
for  the  keeping  of  him,  yet  it  brings  a  charge  on  me."  And  in  that  case  the 
plaintiff  recovered  as  damages  the  charges  paid  to  a  wharfinger,  with  whom  the 
defendant  had  deposited  the  plaintiff's  goods.  The  charge  paid  here  was  for 
rent ;  but  between  rent  and  wharfoge  no  distinction  can  be  taken.  In  Fisher 
V.  Prince,  8  Burr.  1864,  Lord  Mansfield  says,  "  In  trover  for  money  numbered 
*3131  ^^  ^  '^  ^^  ^^  Court  *have  ordered  it  to  be  brought  in ',  yet  the  jury 
-'  may  give  more  in  damages— they  may  allow  interest,  nnd  in  some  cases 
thev  ought." 

In  Gibson  v.  Humphrey,  1  Cr.  ft  Mee.  444,  2  Tyrwh.  288,  Bayley,  B.  said, 
<<  the  oases  have  only  crone  to  the  extent,  that  the  Court  will  stay  proceedings 
on  payment  of  costs,  where  the  defendant  restores  the  chattel  allcffed  to  be  con« 
vertea,  and  the  plaintiff  claims  no  special  damage,  and  where,  if  the  chattel  was 
sold,  and  no  dispute  as  to  the  sum  to  be  recovered,  the  Court  might  interfere : 
but  they  cannot  interfere  if  the  plaintiffs  do  not  agree  as  to  the  amount."  And 
in  Greening  v,  Wilkinson,  1  Car.  ft  P.  626,  Abbot,  C.  J.  laid  it  down,  that 
<'  the  amount  of  damage  is  for  the  jury,  who  may  give  the  value  at  the  time  of 
the  conversion,  or  at  any  subsequent  time,  at  their  discretion,  because  the 
plaintiff  might  have  a  good  opportunity  of  selling  the  goods  if  they  had  not 
been  detained. 

In  the  present  case,  when  the  ffoods  were  redelivered,  a  lien  had  attached  to 
them  for  the  landlord's  rent;  to  Uiat  extent  their  value  was  depredated,  and  the 
plaintiffs  were  entitled  to  damages  for  the  depreciation,  as  much  as  the  party 
who  would  seek  damagess  in  trover  for  a  horse,  which,  after  conversion,  might 
haye  been  redelivered  in  a  lame  or  mutilated  state. 

If  the  defendants  had  applied  to  stay  proceedings  on  payment  of  costs  and 
delivery  of  the  goods,  the  Court  would  not  have  acceeded  to  t^e  application 
without  imposmg  such  terms  as  would  have  ensured  to  the  plaintiff  complete 
jnfltioe,  and  that  could  not  be  attained  without  indemnifying  the  plaintifb  for 
all  the  charges  they  have  incurred  in  consequence  of  the  wrongful  act  of  the 
defendants.  In  Tucker  v.  Wright,  8  Bing.  602,  Best,  C.  J.  says,  <<  Where 
complete  justice  can  be  done  by  the  delivery  of  a  specific  chattel,  the  Court 
*3141  ^^  sometimes  ^interfere  to  stay  proceeding ;  but  there  is  no  instance 
^  in  which  the  Court  has  interfered  with,  the  intention  of  referring  it  to 
the  officer  of  the  Court  to  ascertain  a  disputed  value,  and  to  place  himself  in 
the  situation  of  a  jury." 

TnvPAL,  C.  J.  I  think  this  rule  must  be  made  absolute.  This  is  an  action 
of  trover  to  recover  damages  for  the  conversion  of  j^oods  which  were  delivered 
up  by  the  defendants,  and  accepted  by  the  pUintiffii  before  the  trial  of  the 
cause. 

If  the  defendants  had  come  to  the  Court  to  stay  proceedings  on  the  delivery 
of  the  goods,  the  plainti£Bi  would  not  have  been  compelled  to  accept  them, 
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mileas  theywera*  m  tko<  tuam  plight  as  wh^  tkej  wers  teken^  and  mo  ii^ny 
had  Moroed  to  the  plauiti£b«  Bui  the  pUiniiffii  ha^e  talun  mpM  themaebm  to 
accept  the  good*  witlMUt  impofung,  any  eendifeion  on  the  drfendaats,  anA  Iha 
proceed  to  trial,  as^thej  had  a  right  to  do,  to  veoover  their  ooati  ;  in  ordti  to 
whiehy  aoeonJKi&g  to  the  pxwitiee  of  a  oenCiry,  the  jorj  autj,  vsdiBr  soeh  eir- 
oametaMeS).  ^e  theia  noiniiud  dnmngoB.  Kat  the  phiintifb  aeek  for  iwife; 
and,,  though  no  apeoial  daoMige  ha»  beea  alleged  in  thodeclaiatioii,  and  tie 
damage  oomplaiiked  6f  le  not  neoessatfily  ineidental  to  the  wroBgAil  Inirnij  of 
the  property,  they  claim  to^reedter  the  amoluit  of  rent  paid  in  raapect  of  the 
premiaes  on  which  tha  gpodeiwece  detained  ftir  the  peniMi  during  wliiek  they 
were  under,  detention^  ii  an  actien  of  tiespbaa  had  been*  brooglUy  soch  an  alb> 
gation  of  speoiai  damageS'  migh^  perfai^  have  been  soateined ;  thiSyclioveWy  m 
aa  action  of  trover,.  «nd  the  deolifcration^  which  is  in  the  eomnion  fmoL,  aacki 
only  damages  for  the  dtilientien.  of  goods  whieb  were  delivesed  ap  beCbi^  the 
trial.  Bat  it  is  said  that  if  dam^^  may  be  reoovered  in  trover  where  the 
goods  have  heeA  given  upbeftwe  the  aetion,.  by  the  stronger  x«aaoii  mnya 
plaintifiF  olaim  damagee  "^Where  injniy  ha^  reeolted  to  him  h^  the  omft-  r«9|e 
veflsion,  and  restoration  of  the  goods  has  not  been  mado'  fiii  after  the  I- 
aetion- commenced  f  and^  manjif  eaees  have  been  cited  t»  thai  porpoaey  in  att 
of  which  I  am.  disposed  to  agpee.  But  in  a&  ef  them  the  damage  was  eiciieran 
injury  to  tho  property  oonnreited,  or  the  actoal  and  neoessary  eonsequsnee  eC 
the  conversion..  Aa  ift  theoase  of  the  nding  horso;*  the  horse  in^t  hsre  been 
deteriorated  by  ill  usage,  or  much  might  depend  on  the  weight  or  mercy  of  the 
rider.  So  in  the  ease  of  Syeds  v.  Bay,  irtiere  tho  phntfdff  oonkl  noi  get  kii 
home  witikont  paying  a  sum  of  money  to  redeem  him,  that  payment  was  n  nee» 
sary  eenseqaence-of  the  conversion^  The  case  of  6ibsoD  •»  Hnm^hsej  doe 
notmuoh.  af^y ;  it  onily  deoides  that  the  Court  will*  nol  stay  the  proeeediags 
on  payment  of  costs,,  exeept  in  oases  wheie  the  defisnclantt  has  restorvd  the 
chattel  alleged  to  be  oonvertedy  and<  where  the  plamtiff  claims  no  speeisi 
damage;,  or  where,,  if  the  chattel  wns  soldi  there  is  n» <&pate  an  te  psioa. 
But  the  iigury  of  which  the  plaintiffs  oompkunynot  being  a>  damage  nnwimsiilj 
oonsequant  on  the  wrongful  conversien  of  the  goods,,  if  it  ooold  in  aaj  nhspe 
fhli  within  the  remedy  of  an  ael&on  of  trover,  ought  ai  least  to  imve  formed  ihs 
subject  of  a  special  allegation. 

Fabk,  J.  I  am  of  the  same  opinion.  In  Tneker  i».  Wright^  the  Oomt  tt- 
fused  to  interfere,  beeanse  the  value  of  Ihe  goods  had>  not  been  aseerCsined. 

Gasslbb,  J.  I  had  doubts  ai  the  trial-  a»  to  the  propriety  ef  rseeiviift^  evi- 
denee  of  the  payment  of  the  rent  in  question  under  thedeolaralion  in  t^  ennse, 
but  permitted  the  facts  to  be  proved^  in  order  thatthequestien  might  be  daoidsd 
by  the  OouH. 

If  the  defendants  had  mo?ed  to:  stay  ptooeedings  upon  *ms«oratien  of  .^^ 
the  goods,  the  Court  perhaps  might  have  refused  to  interface  unless  the  ^  *^^ 
rant  were  paid.  But  no  such*  application:  was  made;  the  phnntiflh  aeeepted  ifte 
soods  unconditionally,  and  they  could  not  properly  give  evidenoe  of  the  epecal 
damage;  at  all  eventb,  not  unless  some  intimation  of  it  appeared  on  the  deda- 
i:ft^n.  Bole  abectete. 


BDOINTON«.  NIXON  and  LAJCB.    Jiro#.  29. 

Plaintiff;  who  bad  dellTered  to  Nixon,  ar  Kokeft'd  attorney,  a  bHl  Inwiiieh  he  made  Xolti 
bis  debtor,  afterwards  obtained  the  bill  sarreptitioosly  ttom  Nixon,  and.  dellTofiv  * 
new  bill  for  the  same  chavfos,  in  which  he  made  Niaoe  his  dettter.saed  idaoa  fot  tbr 
amount 
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The  GoQit  stayed  procMdings  till  plaintiff  should  detirer  to  Nizon  a  copy  of  the  paper 
sarreptitioasly  obtained  from  him ;  the  copy  to  be  eridence  in  the  caose. 

This  was  an  action  to  reoover  the  cost  of  famishing  booths  for  an  entertain- 
ment at  which  the  defendants  were  present,  as  they  alleged|  in  the  character  of 
guests  only,  to  Noakes  the  founder  of  the  feast 

On  the  29th  of,  July  the  plaintiff  delivered  a  bill  against  Noakes  to  the  de- 
fendant Nizon,  as  No&ke's  attorney ;  bat  the  8th  of  Augnst  he  called  on  Nizon 
and  asked  permission  to  look  at  the  bill  he  had  previously  delivered :  Nizon 
handed  him  the  bill,  when  the  plaintiff  put  it  into  his  pocket,  refused  to  return 
it,  and  walked  off,  makins  some  ezcuse. 

Shortly  afterwards  he  left  with  Nizon  another  bill  for  the  same  demand,  but 
making  Nizon  and  Lamb  the  debtors,  instead  of  Nokes,  and,  upon  their  refusal 
to  paj,  commenced  the  present  action.  Upon  affidavit  of  these  facts  and  that 
the  defendants  could  not  safely  proceed  to  trial  without  the  first  bill. 

Wtlde,  Serjt.,  contending  that  the  plaintiff  had  been  guilty  of  a  breach  of 
^171  ^^  ^&ith,  obtained  a  rule  calling  ^on  him  to  shew  cause  why  he  should 
-'  not  restore  the  bill  of  parcels  which  he  obtained  from  Nizon  on  the  8th 
of  August,  and  why  in  the  mean  time  proceedings  should  not  be  staid. 

Au&rl^f  Serjt.,  shewed  cause  upon  affidavits  which  gave  a  history  of  the 
entertainment,  and  alleged  that  the  paper  in  question  had  been  lost  since  the 
plaintiff  obtained  it,  but  did  not  materially  impugn  Nizon's  statement  as  to  the 
transaction  of  the  8th  of  Auffust.     And 

PisB  CUBIAM ;  The  plaintiff  had  no  right  to  possess  himself  of,  and  detain 
the  defendant's  evidence.     It  looks  like  a  spoliation. 

Bule  absolute  to  stay  proceeding  till  pkintiff  should  give  a  copy  of  the  bill 
to  the  satisfaction  of  the  prothonotary ;  the  copy  to  be  evidenoe.(a) 

See  Bou8field  v.  Godfrey,  5  Bingh.  418. 


*S18]  *Ez  parte  ANGLE.    Nov,  29. 

Under  the  rule  of  Hil.  3  G.  2,  the  warden  of  the  Fleet  is  authorised  to  confine  in  the 
strong  room  of  the  prison,  a  prisoner  for  debt  who  has  been  charged  with  a  felony. 

Angle,  who  had  surrendered  himself  on  the  6th  of  November,  to  the  warden 
of  the  Fleet  prison,  in  discharge  of  his  bail  to  an  action  at  the  suit  of  Osbom, 
was,  on  the  17th  of  November  consigned  to  the  strong  room  of  the  Fleet,  on  a 
warrant  from  the  Lord  Mayor,  which  stated  that  he  had  been  charged  before  the 
Lord  Mayor  with  feloniously  disposing  of,  and  putting  away  a  forged  InU  of 
exchange  for  80/.  with  intent  to  defraud  Sir  William  Curtis. 

Upon  affidavit  of  the  foregoinff  facts,  as  also,  that  the  warrant  had  been  ob- 
tained on  an  ezparte  statement;  tnat  Angle  was  not  present  when  .it  was  granted ; 
that  he  had  not  yet  been  ezamined  or  taken  before  the  Lord  Mayor ;  that  he  was 
innocent,  and  ready  and  anzious  to  meet  the  charge ;  that  he  had  never  medi- 
tated or  attempted  an  escape ;  and  that  the  room  in  which  he  had  been  oonfioed 
apart  from  the  other  prisoners,  was  a  species  of  dungeon,  small,  damp,  nozious, 
and  unwholesome, 

KeHy,  obtained  a  rule,  calling  on  the  warden  of  the  Fleet  to  shew  cause  why 

(a)  As  to  the  inspection  of  docnments  belonging  to  an  adTersary,  where  the  holder  is 
rightAilly  in  possession,  see  Pickering  t.  Noyes,  1  B.  &  G.  262 ;  Beale  v.  Bird,  2  Dow.  k 
Ry.  419;  Harris  t.  HUl,  1  Dow.  &  By.  N.  P.  0. 17;  Morrow  t.  Saunders,  1  B.  &  B.  31S; 
Gigner  t.  Bayley,  6  B.  Moore,  71;  Ratcliffe  t.  Bleasby,  3  Bingh.  148;  Threlfall  v.  Web- 
ster, 1  Bingh.  161;  Portmore  r.  Goring,  4  Bingh.  162;  Bundle  t.  Beaamont,  4  Bingh.  537;, 
Blogg  T.  Kent,  6  Bingh.  614. 
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Ansle  shoald  not  be  roleaBod  from  the  strong  room  and  reetoved  to  Hie  mbm 
kind  of  oonfinement  as  the  other  pruonere  for  debt. 

WUde,  Seijt.,  shewed  cause  upon  an  affidavit,  which  stated  that  the  loam  in 
question  was  dry,  well  ventilated,  of  a  reasonable  sise,  and  as  little  disagreeabk 
as  a  place  of  separatooonfinement  and  of  complete  secority  oonld  be  rendered  in  a 
prison  like  the  Fleet,  which  has  no  accommodation  for  criminals ;  that  the  wardai 
was  authorised  ^by  the  rule  of  HiL  8  O.  2,  to  provide  such  a  room  for  radio 
securing  persons  who  mieht  attempt  to  escape,  or  had  been  guilty  of  mia-  ^ 
demeanors ;  that  he  couU  not,  with  safety  to  the  peace  of  the  prison  or  tlie  eoB- 
venience  of  the  othw  prisoners,  allow  a  person  chiurged  with  arelony  toaaaoekle 
with  those  who  were  only  prisoners  for  debt;  that  upon  an  average  npwards  d 
8000  persons  went  in  and  out  of  the  prison  every  day,  and  that  soch  posoos  aa 
well  as  the  prisoners  for  debt  must  be  subjected  to  new  restraints,  if  ^e  appli- 
cant could  not  be  confied  apart  An  offer  however  had  been  made  to  place  him 
under  less  restraint  if  he  would  find  security  for  his  debts. 

One  of  the  secondaries,  who  had  inspected  the  room  in  quesdon,  oonfinaad 
the  statement  of  the  warden  as  to  the  nature  and  condition  of  the  apartment 

By  4  G-.  4,  0.  64,  s.  10,  rule  6,  it  is  enacted  that  ^*  the  prisoners  of  eaeh  sa 
shall  be  divided  into  distinct  classes,  oare  being  taken  that  the  prisotiers  of  the 
following  classes  do  not  intermix  with  each  other : — ^In  gaols,  fint,  debtors,  aad 
persons  confined  for  contempt  of  court  on  civil  process;  second,  prisoners  cos- 
victed  of  felony ;  third,  prisoners  convicted  of  misdemeanors;  fonurth,  priaooen 
committed  on  charge  or  suspicion  of  felony :"  and  that,  ^^if  the  keepa*  shall  it 
any  time  deem  it  improper  or  inexpedient  for  a  prisoner  to  assodate  with  tke 
other  prisoners  of  the  class  to  which  he  or  she  may  belong,  it  shall  be  lawfil 
for  him  to  confine  such  prisoner  with  any  other  class  or  description  of  pmonetB, 
or  in  an^  other  part  of  the  prison,  until  he  can  receive  the  directions  of  a  vial- 
inff  justice  thereon.^' 

It  was  urged  that  the  applicant  himself  mighty  if  innocent^  diqrase  d  the 
charge  against  him  by  applying  for  a  habeas  corpus. 

j^^,  and  Humfrey^  m  support  of  the  rule.  The  rule  of  HiL  8  Gea  2, 
clause  7,  is  as  follows : — '^  That  the  ^warden  shall,  with  all  c<mvenieat  ^^oa 
speed,  make  and  provide  a  confined  room  or  dungeon  in  the  wards  as  it  i- 
was  before  the  great  fire  of  London,  for  the  confinement  of  pwsona  endeavsiff^ 
iuff  to  make  their  escape,  or  guilty  of  any  other  misdemeanor^  that  tha  micni 
quietness  and  liberty  of  rest  of  their  fellow  prisoners  may  not  be  restrained  or 
suffer  thereby." 

Under  that  rule  the  warden  has  no  authority  to  confine  any  priaoner  la  the 
strong  room,  unless  he  has  endeavoured  tomake  an.eecape,  or  is  guilty,  thatisy 
convicted,  of  a  misdemeanor.  The  applicant  doe3  not  &11  within  either  of  tlMK 
descriptions,  and  therefore  ought  not  to  be  separated  from  the  other  rrifieriffii 
upon  the  mere  speculation  of  a  possible  inconveniau)e.  It  is  not  iaonmbeBt  oi 
him  to  incur  the  expense  of  a  habeas  corpus :  the  prosecutor  ought  to  ^voceed 
with  his  charge :  and  if  the  applicant  is  to  be  ccmfined  till  the  proaeciitar  don 
so,  it  may  be  m  the  power  of  any  person  to  consign  a  debtor  to  the  strong  rooa, 
for  an  indefinite  penod,  upon  a  false  and  malicious  chaige,  which  he  tiaa  to 
intention  to  prosecute  in  earnest 

TiNDAL,  C.  J.  I  am  not  sorry  this  question  has  hasa  brought  befiore  tk 
Oourt,  for  it  is  our  duty,  and  it  would  be  a  satisfiiction  to  us,  to  inteipoao  m 
behalf  of  a  prisoner  if  it  appeared  he  had  been  subjected  to  sewities  or  eoerooa 
more  than  was  necessary  for  his  «^e  custody  and  the  due  r^ulation  of  the 
prison. 

.  The  question  is,  whether  upon  this  occasion,  with  a  view  to  Ae  safe  eostodj 
of  the  applicant,  and  the  liberty  and  enjoyment  of  the  other  prisonos,  more  hu 
been  done  than  was  necessary :  and  I  tibink  the  warden  has  not  done  mere  thaa 
the  occasion  called  for. 
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QietLt  strefld  bai^'beezi  laid  on  tbe  rale  of  Hil;  8  Gtto.  %  wHh  respect  to  tbe 
dangeon  or  strong  room  which  the  Warden  is  required  to  provide.  By  that  role 
*3211  ^^^  warden  is  to  proyide  a  confined  room  or  dangeon  in  the  wards  *for 
^  the  confinement  of  persons  endeavooring  to  make  their  escape^  or  guilty 
of  any  other  misdemeanor;  and  the  reason  given,  is,  '^that  the  general  quiet- 
ness and  liberty  of  the  rest  of  their  fellow  prisoners  may  not  be  restrained  or 
safer  thereby/'  The  mle  then  goes  on  fbrther  to  declare,  ''that  a  confined 
room  was  provided  according  to  the  last-mentioned  order,  and  that  the  same  is 
boarded,  wholesome,  and  dry :''  and  we  have  it  from  the  officer  of  the  Court 
that  saoh  is  the  condition  of  the  room  at  the  present  time.  The  only  question, 
therefore,  is,-  whether  more  has  been  done  by  the  warden  than  tiie  occasion  re- 
quired. 

One  of  the  grounds  on  wUchby  the  rale  of  €feo.  2,  the  warden  is  authorised 
to  resort  to  confinement  in  the  strong  room,  is,  an  endeiiyour  t6  escape.  And 
the  question  upon  diit  is,  whethetthe  warden  is  to  wait  till  a  prisoner  has  made 
an  actual  attempt  to  escape,  or  whether  he  may  act  upon  circumstanceB  which 
render  such  an  attempt  a  more  probable  oMurreuoe.    " 

The  applicant  is  a  prisoner  confined  in  the  first  instance  for  debt;  he  is  after- 
wards <^arged  with  a  felony;  and  a  warrant  is  transmitted  to  the  warden  appris- 
ing him  of  the  change.  A  part^  under  such  a  cfaacrge  stands,  as  to  his  desm 
of  escape,  in  a  situation  very  dimirent  firekn  that  of  a  prisoner  for  debt.  That 
is  an  obeervation  that  would  oceur  not  to  the  wftrden  alone,  but  to  toy  person  of 
ordinary  intellect.  Now  the  rule  of  0;  2,  after  giving  authority'  to  guard 
against  escape,  goes  on  to  provide,  that  liie  gefneral  qtdetness  and  liberty  of  the 
rest  of  the  prisoners  may  not  be  restrained  or  suffer  thereby. 

If  the  appBoant,  after  such  a  (Aarge  haa  been  made  a^inKt  hiih,  i^^toreniain 
with  the  other  prisoners,  it  must  be  eonlddered  w^her  the  warden  is  tN>  *app(;nnt 
a  person  to  watch  hfrn*  constanUy,  or  to  coerce  the  other  prisoners,  and  the  8000 
4(3221  P^'^^'^  ^^^  ^^  stated  to  have  ^ingress  and  egress  daily,  by  stricter 
J  rules,  in  order  to  exclude  the  applicant's  chance  of  escape.  But  that  is 
not  the  only  ground  on  which  the  warden  has  proceeded ;  for  it  appears  by  the 
affidavit  that  the  other  prisoners  would  feel  indignant  at  the  presence  of  such 
an  associate,  and  that  ms  exclusion  is  necessary  for  the  tranquilHty  of  the  pri- 
son. It  appears,  therefore,  that  the  warden  hoi  acted  on  that  part  of  the  rule 
of  G-.  2,  which  prescribes  that  the  general  quietness  and  liberty  of  the  rest  of 
the  prisoners  toy  not'  be  restrained  or  buffer. 

And  there  is  the  less  reason  for  the  Court  to  interfere,  when  a  notice  from 
the  applicant  to  the  prosecutor  on  the  criminal  charge  would  probably  bring 
ihat  prooeediDg  to  an  issue.  I  think  that  there  has  been  no'  unreasonable  duress 
trader  the  dreumstances,  «nd  that  therefote  this  rule  should  be  discharged. 

Park,  J.  I  am  of  the  same  opinion;  the  words  ^^guiUy  of  fnisdemeanov^* 
in  the  rule  of  Geo.  2,  are  not  confined  to  a  guilt  ascertained  by  conviction,  but 
are  applicable  to  any  misconduct  committed  yitfain  the  prison.  But  I  think  it 
wonld  have  been  improper  to  place  with  prisoners  confined  for  debt  a  person 
against,  whom  there  is  a  warrant  on  a  charge  of  fbl6ny ;  lind  that  this  is  not  a  case 
to  which  the  rule  of  Geo.  2,  applies. 

Oaszlse,  J.  The  rule  ^  Geo.  2,  does  not  preclude  the  warden  from  con- 
fining in  the  strong  room  of  the  prison  any  person  ^seho  may  be  plab^  in  such 
circumstances  as  to  render  such  a  precaution  necessary,  but  provides,  that  per- 
flODB  guilty  of  misdemeanors  within  the  pridon  or  endeavouring  to  escape  may 
be  there  secured. 

The  warden  is  remonsible  for  debts  to  a  very  Serious  amount,  and  it  is  neces- 
^Qog-i  B^ry  that  he  snould,  subject  to  *the  superintendence  of  this  Court,  exer- 
J   cise  a  discretion  as  to  the  security  and  due  management  of  persons  con- 
fined. 

I  think  he  cannot  be  charged  with  any  excess  of  precaution  in  this  case, 
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of  andtigfeted  on 
lebts. 
Bole  diachargei 


and  the  less  so,  after  the  offer  he  made  to  the  applicant  of  a  ndtigated  on 
finement  if  proper  seooritj  were  giyen  for  the  defendant's  debts. 


MASON,  Demandant;  SADLEB,  Tenant.    Abo.  24. 

Demandant  harisg  omitted  to  proceed  to  trial  panaant  to  notice,  in  a  writ  of  right, 'J 
Gonrt  allowed  judgment  to  be  entered  as  in  case  of  a  noniuiti  holding  insafficieod 
excuse  of  the  demandant's  attomej,  that  he  did  ^ot  know  till  too  late,  that  the  ksiji 
ODght,  under  the  circnmstances,  to  hare  been  re-swom. 

In  this  writ  of  right  issue  was  joined  on  the  17th  of  July,  1834,  and  d 
grand  assize  was  sworn  at  the  GhiiJford  assises,  the  Slst  of  July,  1834.  Xoii 
of  trial  was  given  for  the  Summer  assizes,  1835;  but  the  demandant  kra 
omitted  to  proceed, 

ChanneUf  obtained  a  rule  nisi  for  entering  up  judgment  as  in  ease  of  loa 
suit :  against  which, 

S.'B.  JSiarriaon,  who  shewed  cause,  advanced  as  an  excuse  for  not  proeeei 
ing  to  trial,  that  the  demandant's  attorney  had  discovered,  when  it  vu  i 
late,  that  the  knights  ou^ht  to  have  been  resworn  at  the  Spring  assizes,  l^& 

The  court  held  this  excuse  insufficient;  but  expreflsing  some  dod 
whether  the  statute  14  G.  2,  a  15,  which  provides  for  entering  judgmeflt  i 
in  case  of  a  nonsuit,  extends  to  writs  of  right,  (sen  Denman  v.  Bull,  3  Bits 
499.) 

ChanneU,  referred  to  AlmgiU  v.  Bradshaw,  1  B.  &  P.  103,  and  Newnis 
Goodman,  2  W.  Bl.  1093,  as  authorities  in  point. 

*Peb  oueiam.  It  seems  in  some  degree  doubtful.  Bat  as  the  mat-  r,^ 
ter  will  appear  on  record,  the  rule  may  to  ^ 


FINCH  V.  BKOOK.    Nov.  24. 

In  debt  for  goods  sold,  plea  nil  debet  except  as  to  12. 12<.  6^1,  and  as  to  that  a  vak 
the  jury  in  a  county  court  haying  found  that  the  defendant  did  not  owe  aar  lU 
except  as  to  the  II,  12«.  6i.,  and  as  to  that,  certain  facts  upon  which  they  ^njtii 
Judgment  of  the  Oourt,  which  was  given  for  the  defendant  in  the  Court  belov,  Ms^i 
versed  on  error,  Held,  that  upon  plaintiff  releasi^  damages  the  Court  of  Kcror  o^ 
enter  judgment  for  the  plaintiff  for  12. 12«.  6<X.,  witti  the  costs  of  the  proceediBga^ 
Oourt  below. 

To  debt  in  the  county  Oourt  of  Cambridgeshire,  the  defendant  pletded  i 
debet  except  as  to  IL  lis.  bd,,  parcel  of  the  d^and,  and  aa  to  that  sum  la 
der.  Upon  issue  joined,  the  jury  found  that  the  defendant  did  not  owe  u 
part  of  the  money  demanded,  except  as  to  IL  12s.  6d,,  parcel  of  the  dma 
and  as  to  that  sum,  an  offer,  upon  which  they  prayed  the  advice  of  the  Cc« 
being  i«iorant  whether  or  not  it  amounted  to  a  tender. 

The  Court  below  gave  jud^ent  for  the  defendant;  but  that  judgment  bq 
been  reversed  on  error,  by  tms  Court,  who  held  that  the  offer  described  in  tk 
special  verdict  did  not  amount  to  a  tender,  (see  1  New  Cases,  253,) 

SUphen,  Seijt,  obtained  a  rule,  calling  on  the  defendant  to  shew  cao^  *> 
judgment  should  not  be  entered  up  for  the  plaintiff  with  his  costs  in  tbe  C^ 
below,  and  why  the  prethonotary  should  not  tax  those  costs.  He  relied  a  ^ 
dart  V.  Gladstone,  12  East,  668,  where,  upon  a  special  verdict  in  assnsp^ 
judgment  havinff  been  given  in  the  Court  of  Common  Pleas  for  the  pUiscS 
below,  which  judgment  was  reversed  upon  enror  in  the  Court  of  King's  Bc:^ 
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^3251  ^^  ^"^  ^^^  ^^^^  ^^^  defendant  below  was  entitled  *in  the  Court  of  Er- 
•I  ror,  not  only  to  judgment  of  aoqoittal  but  also  to  the  costs  of  his  de- 
fence in  the  Court  below;  Ming  the  same  judgment  which  the  Court  below 
ought  to  have  given. 

iuU,  shewed  cause.  Upon  a  writ  of  false  judgment  this  Court  has  no  juris- 
diction to  enter  up  judgment  for  costs  in  the  court  below ;  for  there  is  no  removal 
of  an  original  record  on  which  the  judgment  might  be  entered,  but  a  mere  trans- 
cript of  the  proceedings.  Even  if  the  Court  have  the  jurisdiction,  they  can  only 
exercise  it  where  there  is  a  finding  by  the  jury  to  warrant  the  judgment  reauired. 
The  Court  can  only  give  the  same  judgment  as  the  court  below  had  authority 
to  give;  Denn  d.  Mellor  v.  Moore,  1  B.  &  P.  80.  But  the  court  below  could 
not  supply  the  want  of  a  finding  by  the  jury.  Here,  if  the  jury  can  be  taken 
to  have  found  that  there  was  no  tender,  that  is  the  whole  of  their  finding : 
they  have  not  found  any  precise  sum  to  be  due  to  the  plaintiff',  nor  is  there  even 
a  finding  in  the  alternative  of  nominal  damages  for  the  detention  of  any  debt. 
Without  such  a  finding,  there  is  no  £ftct  on  record  to  warrant  a  judgment  for 
the  plaintiff.  The  court  cannot  intend  that  any  debt  is  found  to  be  due.  [TiN- 
DAL,  C.  J.  If  it  is  a  necessary  intendment  we  are  bound  to  make  it.J  In 
Gildart  v.  Gladstone  there  was  finding  in  the  alternative  for  the  defendant 
fTiNBAL,  C.  J.  Here  there  is  an  alternative,  though  not  in  the  usual  form.] 
In  Denn  d.  Mellor  v.  Moere,  the  Court  left  the  party  to  enter  up  judgment  at 
his  own  risk.  Here  there  is  no  finding  for  the  plaintiff,  and  if  ike  Court  sup- 
ply a  finding,  the  judgment  will  be  ill  on  error. 

TiNDAL,  C.  J.  It  appears  to  me  on  general  principles  and  on  the  authority 
^QOAi  ^^  Gildart  i;.  Gladstone,  that  *this  Court  is  bound  to  give  such  judgment 
-^  on  a  writ  of  false  judgment  as  the  justice  of  the  case  requires :  and  the 
only  question  now  is,  whether  this  record  is  in  such  a  state  that  we  can  give 
judgment  for  the  sum  which  is  admitted  to  be  due.  The  plaintiff  demand  a 
sum  for  the  price  of  goods  sold.  The  defendant  pleads  nil  debet  except  as  to 
1/.  12«.  bd,f  parcel  of  the  demand,  and  as  to  that  sum  a  tender;  and  the  jury 
find  that  the  defendant  does  not  owe  any  part  of  the  money  demanded  except 
as  to  the  sum  of  1^.  12s.  6(2.,  and  as  to  that  sum  an  offer  made  by  the  defend- 
ant's attorney  under  the  special  circumstances  found  by  the  jury :  leaving  the 
Court  to  decide  whether  or  not  the  facts  stated  amount  to  a  tender.  The  ques- 
tion came  before  this  Court  upon  a  writ  of  false  judgment,  and  upon  the  argu- 
ment then  heard,  we  thought  the  facts  stated  did  not  shew  a  tender.  The  case, 
therefore,  stands  thus ;  that  as  to  all  the  demand,  except  as  to  II  12s.  bd.^ 
nothing  is  due;  and  that  as  to  IL  12s.  5d,,  which  is  admitted  to  be  due  unless 
there  l2ui  been  a  tender,  there  has  been  no  tender. 

It  is  objected  that  the  jury  have  not  found  the  11  12s.  bd.  to  be  due.  The 
answer  is,  that  there  was  no  occasion  for  such  a  finding,  the  existence  of  the 
debt,  if  there  was  no  tender,  being  admitted  on  record.  I  agree  that  in  strict 
form  the  jury  should  have  found  Is.  nominal  damages  for  detention  of  the  debt, 
bat  the  omission  to  find  damiiges  and  costs  may  be  aided  by  a  release.  In 
Bentham's  case,  11  Hep.  56  a,  Marsh  brought  a  writ  of  annuity  against  Bent- 
ham,  and  the  parties  came  to  issue,  which  was  tried  for  the  plaintiff,  and  found 
the  arrearages,  &c.,  but  the  jury  did  not  assess  any  damage  or  costs ;  which 
verdict  wis  imperfect,  and  could  not  be  supplied  by  writ  of  inquiry  of  damages; 
bat  the  plaintiff  released  his  damages  and  costs;  and  thereupon  had  judgment ; 
^^971  ^P^^  which  the  defendant  ^brought  a  writ  of  error,  and  assigned  the 
-I  error  aforesaid,  soil,  the  insufficiency  of  the  verdict :  sed  judicium  affir- 
matur,  because  the  plaintiff  had  released  his  damages  and  costs,  which  was  for 
the  defendant's  benefit :  and  the  same  position  is  to  be  found  in  2  Roll.  Abr. 
722,1.80. 

If  therefore  the  plaintiff  will  release  the  damages  of  Is.  there  is  a  perfect  find- 
ing on  this  record  involving  a  necessary  intendment  that  1^.  12s.  bd.  is  due  to 
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the  plaintiff.  If  on  a  plea  of  nil  debet  the  jury  had  meielyfimnd  that  a  ootun 
sum  was  owing  from  the  defendant,  withont  any  farther  finding  for  the  plaintiff, 
perhaps  the  Conrt  wonld  not  have  i^terfered;  Sat  her^  where  the  defendant  hat 
admitted  the  plaintiff  to  be  entitled  to  a  certain  sum  if  there  were  no  tendery  tnd 
the  finding  of  the  jar  j  established  thai  there  was  no  tenSeri  I  think  we  maj  dind 
jndgment  to  be  entered  np  for  the  amoant^  the  phuntiff  releasing  the  damages. 

Park,  J',  conoorred. 

&AJBSliKB|  J.  It  ap^eara  to  me  thai  the  record  is  perfect.  It  oosmenoea  vkk 
a  deohyration  for  a  certain  debtf  the  defendant  says  ttiat  as  to  all  bat  U  12i.  U 
he  is  not  indebted ;  and  as  to  the  1/.  12<.  5(2.  alleges  a  tender.  The  jozy  Dep- 
tive  the  eziatenoe  of  any  debt  beyond  the  IL  12f.  5ei|  and  find  apecad  eirara- 
staxioes  with  respect  to  the  tender  of  thiat  sam.  The  Goort  have  decided  thit, 
onder  these  oiroomstanoesy  there  was  no  tender;  a  sotn  of  1/.  12s.  bd,, thei& 
fore  is  admitted  on  record  to  be  dae,  and  far  that  sni|i  the  plaintiff  is  sotitM 
to  judgment. 

Boa^NQUBT,  J.  The  simple  question  on  this  reooM  was,  whether  there  bi 
been  any  tender  of  the  IL  12<.  5^.,  which  waa  admitted -to  be  doe  nnkiB  a  tea- 
der  had  been  *made :  the  rest  of  the  claim  was  denied.  The  Ooorl  weie  nm 
of  opinion  that,  upon  the  faota.foond,  there  had  been  no  tender;  edose>  ^ 
quently  it  stands  admitted  on  the  record  that  a  aom  of  U.  1^.  M.  it  dae 
to.the  plaintiff^and  to  that  extent  there  most  be  judgmentior  ihe  phdntE 

Bole  diaofaazpd. 


PHARGE  V.  YINGENT  and  Others.  And 
WILCOX  and  Others  «.  VINCENT  and  Others.     Jwu  12. 

Lands  were  devised  to  T.  P.  for  life,  with  power  to  make  an  appeintnuatin  fte  toflsct 
person  of  the  name  of  Pearce,  as  T.  P.  should  adopt;  aljso  to  g»nt  leases  fiarflem 
years;  in  default  of  appointment,  remainder  in  fee  to  the  next  aoJd  nearest  of  kin  of 
testator  at  the  time  of  his  death.  At  that  time  T.  P.  a  £rst  cousin  of  the  tesUtor,  vtf 
also  his  nearest  of  kin,  and  he  made  no  appointment  nnder  the  will.  The  testator  bid 
other  first  cousins,  but  they  were  the  children  of  .younger  brothers  of  T.  P.'sftitKr 
.  Heidi  that  the  ultimate  limitation  in  fee  Tested  in  T.  P. 

By  order  pf  the  master  of  the  BollSi  the  following  ease  (tumiig-alteady  ben 
argued  in  the  Court  of  Exchequer,  see  1  Cro«  &  Moe.  d09^)  was  taHmttd 
for  the  opinion  of  this  Court : — 

Kichard  Pearce,  the  testator  in  this  cause,  being,  at  the  date  of  his  will  hflc- 
inafter  stated,  ajid  thence  until  and  at  the  time  of  his  decease,  seised  infeerf 
oertain  freehold  and  copyhold  estates  in  the  counties  of  HertfonL  and  Leieestfft 
and  at  Westminster,  and  Bushden  in  the  county  o£  Northampton,  by  liO 
bearing  date  the  30th  of  March,  1813,  duly  executed  ai^d  atteeted,  ga?e,  derised 
and  bequeathed  such  freehold  and  copyhold  estates  at  Westminster  and  Buk* 
den  unto  his  cousin,  Thomas  Pearce,  ^'his  heirs  and  assii^a,  upon  trust  r^^ 
to  sell  and  dispose  of  the  same  and  apply  the  money  arising  from  sack  ^ 
sale  in  payment  of  debts  and  legacies  in  aid  of  his  perscmal  ^states ;  and  pxt 
the  surplus  of  such  purchase  moneys,  if  any,  unto  his  said  cousin,  T.  BbuVi 
his  executors,  administrators,  and  assigns,  to  and  for  hb  and  their  qwn  w  <ad 
benefit :  and  the  testator  devised  to  Mary  Heygate  during  her  natoial  lift  ooe 
dear  yearly  annuity  of  2001,  to  be  issuins  and  payable  out  of  all  and  ereiy  ^ 
freehold  and  copyhol^  estates  not  thereinbefore  by  him  deyiaed  to  his  sud 
cousin  T.  Pearce : 

And  subject  to  the  payment  of  the  said  annqi^,  and  ail  and  efeiy  oibtf 
annuity  contained  in  that  his  will,  or  any  codicil  to  be  added  thereto^  and  iho 
under  and  subject  to  the  directions,  payments^  powerS|  and  prorisos^  conditioB^ 
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vnd  dMlantiow  tlMteinafter  exprdssed  and  contained  0(mo6rnin|s  the  same,  the 
testator  gaye^  deviaed,  and  bequeathed  his  manors  in  the  counties  of  Hertford 
and  Noraampton,  and  also  all  and  every  his  lands,  real  estates,  and  heredita- 
menta,  both  freehold  and  copyhold,  situate  and  beingin  the  sevml  counties  of 
Hertford,  Leicester  and  Northampton  (except  the  Westminster  and  Rushden 
estatea  before  derised,  and  the  adyowson  of  the  church  or  rectory  of  Husband's 
Bcwworth  in  the  will  mentioned,  and  the  presentation  thereto),  or  elsewhere  the 
same  mi^t  be  sitoated,  unto  his  said  cousin  T.  Pearce  and  his  assigns  /or  and 
during  Ae  term  ofhi»  life : 

And  the  testator  gave,  deyised,  and  bequeathed  all  his  siud  manors  and  his 
adyowson  of  the  parish  church  or  recto^  of  Husband's  Bosworth  aforesaid, 
^th  its  appurtenaxicee,  and  all  his  lands  and  hereditaments,  situate  in  the  said 


counties  of  Hertford,  Leicester,  and  Northampton,  and  elsewhere,  with  their 

appurtenances,  and  all  his  stocks,  funds,  and  securities  for  money,  and  all  and 

MQQi  ^singular  other  his  real  and  personal  estate  (saye  and  except  as  therein- 

^  after,  or  by  any  codicil  to  be  added  to  his  said  will,  was  especially  be- 

qaeathed  or  mentioned,)  and  also  all  his  copyhold  lands  and  hereditaments, 

aitiiate  in  the  said  seyertd  counties  or  wheresoeyer  else  the  same  might  be  situate 

(except  the  Westminster  and  Rushden  estates  therein  deyised), — subject,  never- 

theless,  to  the  life  estate  thereinbefore  given  to  his  said  cousin  T.  Pearce  of  and 

in  the  said  manors  and  manorial  rights,  lands,  hereditaments,  freehold  and 

^qijhold  estates,  and  to  the  payment  of  the  said  annuity  of  200^.  to  Mary  Hey- 

^Ue,  and  of  all  and  eyeiy  other  annuity  contained  in  that  his  will  or  any  cooi- 

eil  to  be  added  thereto, — to  the  uses,  upon  the  trusts,  and  for  the  intents  and 

poipoees,  and  with,  under,  and  subject  to  the  powers,  provisos,  conditions 

deraoations,  and  agreements  thereinafter  mentioned,  expressed,  and  declared, 

and  hereinafter  stated : 

And  in  case  such  person  as  thereinafter  was  mentioned,  as  the  testator's  cousin 
T.  Pearce  should  approve  of  or  adopt,  should  be  under  the  age  of  twenty-one 
yean  at  the  decease  of  the  testator's  cousin  T.  Pearce,  the  testator  save  en 
aanuai  sum  of  200^.,  to  be  applied  for  and  towards  the  maintenance  and  educar 
tion  of  any  person  being  a  mide  relation  of  the  testator,  of  the  name  of  Pearce, 
whom  the  said  T.  Pearce  should  approye  of  and  adopt,  and  should  signify  the 
same  b  writing  under  his  hand, — ^which  the  testator  (tid  thereby  authorise  and 
direct  the  said  T.  Pearce  to  do  as  soon  after  the  testator's  decease  as  he  could, 
eoBvemently, — ^from  the  time  of  his  said  cousin  T.  Pearoe's  decease,  until  such 
person  should  haye  attained  the  age  of  twenty-one  years : 

And  from  and  after  the.  decease  of  the  testator's  cousin  T.  Pearce,  the  testator 
devises  all  and  singular  the  said  premises,  as  well  his  real  estate  as  personal  as 
*3S11  *^  accumulations  thereof,  to  such  of  the  testator's  relations  of  the  name 
-I  of  Pearce  (being  a  male)  as  his  cousin  T.  Pearce  should  by  any  deed  or 
writing,  signed  by  him  in  the  presence  of  two  subscribing  witnesses,  or  by  his 
last  wul  and  testament  in  writing  by  him  to  be  executed  in  the  presence  of  three 
or  more  orediUe  witnesses,  eivf,  devise,  or  bequeath  or  nominate  or  appoint  the 
Mine  to;  and  in  de&ult  o?  any  such  nft,  devise,  bequest,  or  nomination,  or 
appointment  by  ihe  testator's  cousin  T.  Pearce,  to  or  in  favour  of  any  such  male 
relation  of  the  testator,  of  the  name  of  Pearce  as  aforesaid,  then  the  testator 
devised  l^e  said  estates  and  premises  to  such  of  the  testator's  relations  of  the 
name  of  Pearce,  beiuff  a  male,  as  the  said  T.  Pearce  should  approve  of  or  adopt 
for  the  purposes  of  education  as  aforesaid,  if  he  should  be  living  at  the  time  of 
the  deottse  of  the  testator's  cousin  T.  Pearce,  and  his  heirs,  executors,  adminis- 
tiaton,  and  assigns  for  ever. 

And  in  ease  the  testator's  cousin  T.  Pearce  should  not  have  approved  or 
adopted  any  such  male  rektion  of  die  testator,  as  aforesaid,  or  in  case  he  should 
have  made  such  approval  or  adoption  of  any  such  male  relation  of  the  testator, 
and  there  should  not  be  any  suon  male  relation  liviuff  at  the  Ume  of  the  decease 
of  the  testator's  cousin  T.  Pearce,  then  the  testator  devised  the  said  estates  and 
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premises  unto  the  next  and  nearest  rdaiion  or  nearegt  of  kin  of  the  tetttMior  ef 
the  name  of  Pearce,  being  a  male  or  the  elder  of  mch  male  rdations  in  com 
there  should  he  more  than  one  of  equcU  degree,  who  should  be  living  tit  the  iota- 
tor's  decease,  his  heirs,  executors,  administratorSi  and  assigns,  for  ever :  mi^  as 
to  the  testator's  advowson  or  rectory  of  Husband's  Bosworth,  the  testator  gKft 
the  first  an4  next  presentation  to  tne  same  rectory  which  should  happen  ate 
his  decease  unto  certain  persons  therein  mentioned  in  succession ;  and  in  cmb 
none  of  them  should  choose  *to  present  themselves  or  declare  their  in-  r*3^ 
tent;on  of  so  doing  by  the  time  allowed  them  as  therein  mentioned  or  ^ 
should  refuse  the  same,  such  refusal  to  be  declared  as  therein  mentioned^  tiei 
the  testator  directed  that  the  presentation  to  his  rectory  or  living  of  Hasbanfi 
Bosworth  should  at  all  times  go  and  belong  to  his  cousin  T.  Pearce,  whenefer 
the  said  rectory  should  become  vacant,  to  present  to  at  all  times  during  the  Hk 
of  the  said  T.  Pearce. 

The  testator  gave  all  his  plate,  books,  and  pictures,  household  goods,  bee, 
bedding,  linen,  and  household  furniture  at  Husband's  Bosworth  and  Sianwicl;, 
in  his  will  mentioned,  or  elsewhere,  to  his  executors,  in  trust  to  permit  and 
suffer  his  cousin  T.  Pearce  to  have,  use,  and  enjoy  the  same  during  lus  life,  and 
after  his  decease  then  in  trust  for  the  person  who  should  suooeed  to  or  inheri: 
the  testator's  real  estates  under  and  by  virtue  of  his  will : 

And  the  testator  declared  his  mind  and  will  to  be,  and  he  did  thereby  €ir4a 
and  direct  his  cousin  T.  Pearce  to  pay  and  apply  so  much  of  the  rents  and  jwote 
of  the  said  estates  so  given,  devised,  and  bequeathed  by  the  testator,  to  him,  lor 
his  life  as  aforesaid,  not  exceeding  the  annual  sum  of  200^.,  as  he  in  his  jodg- 
ment  and  discretion  should  think  proper,  for  and  towards  the  maintenance  m 
education  of  such  person,  being  a  male  re  lation  of  the  testator,  of  the  nmmeaf 
Pearce,  whom  his  cousin  should  approve  of  and  adopt  in  manner  aforesaid  i* 
case  such  male  relation  should,  at  the  time  of  his  adoption  by  the  testttors 
cousin,  be  a  minor  under  age,  until  such  person  should  have  attained  his  ige  <d 
twenty-one  years ;  and  to  lay  out  and  invest  the  residue  of  the  sud  annnd  an 
of  200/.,  (not  expended  in  such  maintenance  and  education)  at  interest,  t>«eea- 
mulatc  in  the  name  of  the  testator's  cousin  T.  Pearce,  in  some  of  the  poblie 
funds,  or  upon  government  or  real  securities,  during  the  ^minority  of  r«Q94 
such  male  relation  of  the  name  of  Pearce ;  and  the  testator  declared  and  I- 
dijrected  that  his  cousin  T.  Pearce,  his  executors  and  administrators,  shooU 
stand  seised  of  such  accumulations,  in  trust  for  the  benefit  of  such  male  relv 
tion  of  the  name  of  Pearce,  and  the  same,  with  the  dividends  and  infteiesi, 
should  be  assigned  to  him  at  such  times  and  in  such  proportions  after  he  akooll 
have  attained  his  a^e  of  twenty-one  years  as  the  testator^s  cousin  T.  Pearee,  hii 
executors  or  administrators,  should  think  most  to  his  advantage }  and  in  case  ol 
his  death  before  attaining  twenty-one  years  of  age,  then  in  trust  for  the  ben^ 
of  such  male  relation  of  the  testator  of  the  name  of  Pearce  as  should,  upon  the 
decease  of  the  testator's  cousinbecome  entitled  to  the  testator's  estates  by  viitoe 
of  his  will :  and  in  case  such  male  relation  of  the  testator,  of  the  name  of  Pearoe, 
so  approved  of  and  adopted  by  his  cousin  T.  Pearce  as  aforesaid,  should,  in  tbs 
lifetime  of  his  cousin,  attain  twenty-one  years  of  age,  then  the  testator  willed 
and  directed  his  cousin,  during  his  life,  to  pay  and  allow  out  of  the  rents  and 
profits  of  the  estates  so  devis^  to  him  for  his  life  as  aforesaid,  onto  snoh  nale 
relation  from  the  time  of  his  attaining  the  age  of  twenty-one  years,  the  whokof 
the  said  annual  sum  of  2002. : 

Provided  also,  and  the  testator  declared,  that  it  should  be  lawfnl  for,  and  he 
did  thereby  authorise  and  empower  his  said  cousin  to  demise  or  lease  all  or  any 
part  of  his  said  manors,  farms,  lands,  and  tenements  for  My  terra  or  number  of 
years,  not  exceeding  seven  years,  to  take  effect  in  possession,  and  at  the  best  and 
most  improved  annual  rent  presently  payable,  and  without  taking  any  fine  or 
premium  as  therein  mentioned. 


333]  2  Binoham's  N.  C.  561 

The  iestaior  died  on  the  8d  of  January^  1814|  without  leaTing  any  issnoi  and 
without  having  reyoked  or  altered  his  said  will. 

*3341       *Thoma8  Pearoe,  the  tenant  for  life  named  in  the  wiU,  died  withont 
-I  iesae,  and  never  did  in  any  manner  exeonte  the  power  of  adoption  or 
selection  of  a  relation  of  the  teatatori  nnder  or  aeoording  to  the  will. 

The  next  or  nearest  relations,  or  nearest  of  kin  of  the  testator,  living  at  his 
deceasOi  of  the  name  of  Pearce,  being  males,  were  his  three  first  cousins ;  viz., 
first,  the  said  Thomas  Pearee,  the  tenant  for  life,  who  was  Hie  son  of  Robert 
Pearoe,  deceased,  which  Robert  Pearoe  was  bom  in  1711,  and  was  an  uncle  of 
the  said  R.  Pearoe,  the  testator;  secondly,  Richard  Pearee,  the  plaintiff  in  this 
suit,  who  was  the  son  of  the  testator's  uncle  William  Pearee,  which  William 
Pearoe  was  bom  in  1715;  and  thirdly,  William  Pearee  the  younger,  brother  of. 
the  said  plaintiff  The  aforesaid  three  cousins  were,  at  the  time  of  the  decease 
of  the  testator  of  the  respective  ages  following:— Thomas  Pearoe,  sixty nseven 
years ;  Richard  Pearee,  the  plaint^,  sixty-six  years;  and  his  brother,  William 
Pearoe,  fifty-nine  years.(a) 

The  questions  lor  the  opinion  of  the  Court  were,  first,  whether,  under  the 
circumstances  stated,  Thomas  Pearoe  took  any  and  what  estate  under  the  ulti- 
mate limitation  oontained  in  the  will  of  the  testator;  secondly,  whether,  under 
the  oireumstances  stated,  the  plaintiff,  Richard  Pearee,  took  any  and  what  estate 
under  the  ultimate  limitation  contained  in  the  will. 

The  case  was  argued  in  Trinity  term. 

Wright,  for  the  plaintifis.  Thomas  Pearee  took  only  an  estate  for  life,  and 
Richard  Pearoe,  the  plaintiff,  took  the  fee  under  the  ultimate  limitation. 
,^35-1  The  intention  of  the  testator  obviously  was  to  keep  *the  property  in 
-*  his  own  fiunily  and  his  own  name  as  long  as  possible,  and  that  intention 
would  have  been  defeated  if  Thomas  took  a  fee,  for  he  might  transfer  the  pro* 
perty  to  persons  not  bearine  the  name  of  Pearee.  But  whatever  was  the  testa- 
tor^s  intention,  as  he  has  by  express  words  given  Thomas  an  estate  for  life, 
the  Court  cannot  enlarge  that  estate :  and  there  is  the  less  reason  for  seeking  to 
do  so,  as  the  testator  has  shewn  that  he  knew  how  to  express  himself  when  he 
proposed  to  give  an  estate  in  fee. 

Besides,  Thonuur  Pearee  has  a  power  of  appointment,  and  such  a  power  can- 
not exist  with  a  greater  estate  than  an  estate  for  life. 

The  next  and  neareti  rdation,  must  mean  the  nearest  relation  next  after  the 
tenant  for  life.  Thus  in  Briden  v,  Hewlett,  2  Mylne  ft  K.  90,  a  testator  gave 
his  personal  estate  to  trustees,  upon  trust  to  convert  into  money,  and  invest  the 
same,  and  to  pay  the  interest  to  his  mother  for  her  life ;  and  after  the  decease 
of  his  mother  he  flave  all  his  estate  and  effects  to  such  person  or  persons  as  she 
should  by  her  will  direct  and  appoint;  and  in  ease  his  said  mother  should  die 
without  a  will,  then  to  such  person  or  persons  as  would  be  entitled  to  the  same 
by  virtue  of  the  statute  of  distribution :  the  mother  survived  the  testator,  and 
died  intestate :  it  was  held  that  the  persons  who  were  the  testator's  next  of  kin 
at  the  death  of  the  mother  were  entitled  to  the  bequests.  In  Holloway  v.  Hol- 
loway,  5  Yes.  899,  which  may  be  referred  to  for  the  defendants,  there  was  no 
power  of  appointment. ,  And  in  Bird  v.  Wood,  2  Sim.  ft  Stu.  400,  by  the  express 
langnaffe  of  the  will,  the  remainder  to  the  next  of  kin  was  to  be  considered  a 
vested  mterest  from  the  death  of  the  testatrix. 

Again,  Thomas  Pearce's  power  of  leasing  is  confined  to  seven  years,  which  is 
^AOA-i  incompatible  with  the  lessor  *being  possessed  of  a  fee.  And  he  ought 
^  -I  not,  by  the  possession  of  such  an  estate,  to  obtain  the  nleans  of  defeat- 
ing the  testator's  intention  as  to  the  name  of  the  remiunder-man ;  for  in  Leigh 
V.  Xieigh,  15  Yes.  92,  under  a  devise  to  the  devisor's  sister  A.,  then  unmarried, 
for  life,  with  remainders  to  her  first  and  other  sons  in  tail  male;  to  her  daugh- 
ters in  tail  as  tenants  in  common;  remainder  to  devisor's  sister  B.,  then  married, 

(a)  B7  a  pedigree  annexed  to  the  case,  it  appeared  that  Zachary,  a  brother  of  the  tes- 
tator, bom  in  1761,  went  to  lea,  and  it  was  admitted  he  had  not  been  heard  of  ilnoe 
1795. 
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Wlife^  and  to  h«t  fiiit  and  other  flons  in  tail;  i«nudndcr  to  Ihefint  tndMuok 
of  devisor's  kindred,  being  male,  and  of  hifa  name  and  bloody  lUiafc  ahoidd  be 
Uving  M  the  determination  of  the  estates  before  devised,  ahd  to  tho  hein  of  hu 
body^  it  was  held,  that  a  person  olakain^'  nnder  the  last  Umitetion,  mask  be  of 
the  name,  as  wdl  as  the  blood  of  the  devisor;  and  that  the  ooalifieafcioD  m  to 
the  name  was  not  satisfied  by  taking  the  name  nader  the  kingMi  iieense  fnmim 
to  the  determination  of  the  preoeding  estates. 

It  m»jr.  be  coneeded,  that  a  tenant  for  life  is  not,  as  snob,  ezdnded  bm 
taking  under  ar  sabseqiient  limitation  in  fee.  Bat  he  is  ezeloded  by  the  ho- 
gnage  of  this  will,  and  by  a  disposition  of  the  testator's  property  ineonaisteDt 
with  Buoh  a  title. 

'  I^'egianf  eontril.  Thomas  Pearoe  took  the  fee  under  the  ultimate  limiiii^ 
He  made  na  appointment,  and  at  the  tkne  of  tiie  testator's  deeeass  he  wm  tk 
next  and  nearest  male  of  kin -of  the  testator.  l%ooe  words  must  be  ftiknb 
their  phun  Iml  sense,  unless  the  context  plainly  shew  a  differoit  intentioi: 
HoUoway  v.  HoUoway,  5  Yes.  899.  In  Harrington  v.  Harty,  1  Coz,  181,  t 
devisee  who  had  a  IHe  estate  was  held  to  take  a  fee  ae  next  €i  kin  mdera 
ultimate  liDUtationlike  the  pieseot^  ^notwithstanding  lus  life  estate  was  p^^- 
aoQCwnpanied  with  a  power  of  appointment  And  tfones  «.  Colbeok,  B  *- 
Yes.  38,  Ghohnondely  v.  Clinton,  1  Jae.  ft  Walk  I,  Doe  dem.  Gamer  v.  Ln- 
son,  8  East,  278,  Doe  dem.  Oholmondely  v.  Blaxey,  12  Eaai,  589,  Bajner  9, 
Mowbray,  3  Bro.  0.  0.  234,  are  all  authorities  to  the  same  eflsot. 

In  Elmsley  t^  Toung,  2  Mylne  ft  E.  82,  where  on  the  feilure  of  apartinbr 

S'ft  to  one  for  life  with  remainders  over,  the  next  limitation  in  the  deed  vaste 
e  aettlor,  or  such  person  aa  be  should  appoint,  and  in  defeult  of  aj^intaat 
to  suoh  person  or  persons  as  should  at  the  time  of  his  death  be  his  next  of  Im; 
and  the  setth»  died  before  the  tenant  fer  life  without  having  made  any  vf^da^ 
ment;  the  tenant  for  life,  who  was  one.  of  the  eettlor^s  next  of  kin,  was  held  bbi 
to  be  excluded  from  the  benefit  annexed  to  that  character. 

The  objeot  of  the  testator  in  this  case  was  to  leave  a  k)ephole  for  his  bniher 
Zaoha^  or  his  issue,  in  case  it  should  turn  out  he  had  not  perished  at  an;  > 
case  within  the  bounds  of  possibility,  as  people  have  been  heard  of  after  tbqr 
have  been  miasing  for  fiyTty  years.  If  Richard  ware  to  take  the  fee,  htaswell 
as  Thomas  might  defeat  the  testator's  intention  by  transferring  the  estate  to  m 
who  was  not  a  Pearoe;  and  such  a  conatmotion  of.  the  will  would  also  tsxMt 
the  h^ip  at  Uw,  for  Thomas  was  the  heir. 

Wrtght,  in'  r^ly,  distinguished  the  oases  relied  on  for  the  de&ndiBtay « 
tumine  on  the  intention  of  the  testator  in  the  partievlar  ease  to  be  cdHitt^ 
from  afi  the  aooompanying  oiroumstanees,  and  if  no  intention  appeared  tbat  tk 
tenant  for  life  shomd  take  under  the.  ultimate  limitation,  at  least  no  iateDtia 
to  ies;olude  him  was  expressed  or  could  be  inferred;  whoeos  here  it^was  ^3^^ 
plain,  from  the  express  devise  for  life,  accompanied  with,  poweca  of  ap*  ^ 
pointonent.and  leaung,  and  from  the  whole  context  and  object  of  the  viU,  tbt 
the  testajbor  meant  to  exdude  Thomas  Pearoe  from  the  nltipate  limitation;  ^ 
next  and  nearest  of  kin,  he  meant  the  nearest  next  after  Thomas.  Thooas^ 
nothing  in  the  will  to  shew. that  Zaohary  had  ever  been  thonght  of. 

The  following  oertificate  was  delivered  in  Michaelmas  term : — 

This  case  has  been  argued  before  us  by  counsel,  and  we  have  oonsidered  w 
same,  and  assuming  Zachury  Pearoe,  the  testator's  brother,  to  have  died  wititfot 
issue  in  the  t^tator's  lifetime,  we  think,  under  the  oiimimstanoes  above  ^t«^ 
Thomas  Pearoetook  an  estate  in  fee  under  the  ultimate  limitatioa  caDtaiaedb 
the  wiU  of  the  testator.  In  consequence  of  our  answer  to  the  first  qeestioo,  n 
becomea  .nnneoessaiy  to  answer  the  second. 

N.C.TnroA^ 
J.A.P1M, 

S.GASSLIE, 

J.  Taw^'J- 
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"^BOWEB  V.  HILL  and  Another.    Navemher  24. 

Id  cftst  forobatnictiag  plaintiff 'a  xighft  of  way  to  bU  cloM  l^"  $  n«ng»bto  wator^oonne 
it  appeared  ^hat  tho  plaintiff's  dose,  which  abutted  on  the  watv*GOiuB«,  had  bMn, 
detached,  about  five  /ears  before  the  action,  from  certain  premises  called  the  King's 
Head  Inn.  The  onlj  eridence  of  user  was  bj  persons  frequenting  the  King's  Head  Inn 
in  boats,  before  the  plaintiff's  olose  was  detached:  Held,  not  eyidence  to  go  to  a  Jury 
tQ  rapport  the  nf^t  clauned  by  the  plaintiff. 

This  wbs  an  action  npon  the  oase  for  obstrvotion  of  a  right  of  way  claimed 
by  the  plaintiff^^  by  reaaon  of  his  poaeeasioii  of  «  close  of  land,  from  the  said 
olose  ofthe  plaintiff  uto  and  along  a  eertam  atream  or  waterweonrae^  nnto  and 
ioto  a  certain  pnblio  navigable  river,,  called  the  river  Nen^  and  bo  back  again, 
for  himself  and  his  servants  to  go,  retnm,  pass,  and  repass  in  bosts  eveiy  year, 
and  at  aU  times  of  the  year  at  ms  and  Aeir  free  will  and  pleaaore.'' 

At  Ae  trial  before  Littledale,  J.,  it  at>pcMed  that  the  close,  inrespeotof 
vhich  the  plauntiff*  claimed  the  rtffhi  of  way,  abntted  on  the  stream  or  water- 
coone  in  qnest^on,  and  had  formeny  oonalitnted  pared  of  one  entire  property 
called  the  EUing'a  Head  Inn  oc  yard;,  bnt  about  five  years  ago  the  occnmer  of 
the  King's  Hcwd  Inn  had  pot  np  a  pair  of  gates  ait  the  bottom  of  his  yard^  and 
had  thereby  aopaniAed  the  yard  from  the  atream*  or  water«ooiine;  leaving  the 
8paoaof|ntH»a  between  the  yard  and  the  stream- in  poasession  of  the  plaintiff. 
There  had  boon  no  maer  of  the  stream  for  the  last  sixteen  yeara;  bntbefore  that 
period  it  appeared  that  boats  went  to  the  Kui^s  Ksad  Inn  and  badk  for  various 
puposes  as  OQcaaion  reqnired ;  that  eoals-  were  carried  thither;  com,  for  the 
pnrpoee  of  being  deposited  in  granaries  in  .the  yard;  hrioks^  tiles,  and  other 
materials  for  the  repair  of  the  house. 

The  learned  Judge  diveoted  a  nonauiik  on  two  gh)und8.;  one,  that  the  right  of 
vay  had  been  prov^  to  belong  to  the  Bang's  Head  Inn  and  ^ard  aa  one  entire 
sahject;  the  other,  that  no  nser  of.the  way  bad  been  proved  either  by  the  owner 
of  tiie  King's  Head  Inn  or  his  servants. 

*3401  *Adcm^.B^%4,  pursuant  to  leave  given  at  the-  tnal,  moved  to  set 
-*  aside  the  nonsuit.  He  contended  that  it  waa  for  the  jury  to  say  whe- 
ther the  lOiigipal  grant  of  a  right  of  wwf  along  the  waterMKMvse  was  made /to  the 
owDor  of  the  lan^  or  to  the  owner  of  the  house,  and  it  was  in  ease  ofthe  srantor 
that  the  right  shonld  bekmg  only  to  the  party  who  owned  >4he  land  by  the  side 
ofthe  cut.  [TiKPAL.  tiThe  evidence  of  user  is  confined 'to  the  house.]  But 
the  owner  of  the  house>.waa.at  the  same  time  the  owner  ;Gf  the  land  by  the  side 
ofthe  cat.  And  if  the  grant  were  to  the  ownerof  the  house  and  luid  as  one 
entire  property,  the  sepanOe  occupier  of  every  portion  of  that  properly  waa  en- 
tiUed  to  the  benefit  of  the  mnt 

(Upon  the  second  gnmna  of  nonsuit,  the  propriety  of  whioh  waa  ako  con- 
tested, the  Court  pynonnoed  no  opinion.) 

A  role  nisi  havmg  been  granted, 

MSlf  and  JUiJfer,  shewed  cause.  Firat,  the  evidenoe,  as  fiar  as  it  goes,  is  evi« 
denoe  of  a  right  attached  to  the  Bang's  Head  Inn  only.  There  is  no  proof  of  a 
right  attached  to  the  ftont^  of  tlw  water^oourse.  The  phdntiff 'a  close  was 
detaobedfrom  the  Kin^s  Head  Inn  at  areoent  period,  and  there  can  be  no 
apportionment  of  the  <»iginal  right  Suok  an  apportionment  might  render  the 
ami  mnob  more  extensive  than  the  grantor  intended.  From  iSd  user  it  must 
be  inferred  that  the  grant,  if  any,  waa  only  to  the  owner  or  ooei^ier  of  the 
King'9  Hea4  Inn.  In  Ballard  vu  Dyson,  1  Taunt  286,  Lawrence,  J.,  says, 
" The  question  is,  what  was  the  grant  in  thiacasef  That  is  to  be  collected 
from  the  user;  for  itis  to  be  presumed  thattiie  use  has  been  according  to  the 
grant" 
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AdatnSf  in  Bupport  of  the  rale,  oontended  that  on  both  points  there  was  li 
least  evidence  to  go  to  a  jury,  and  that  therefore  there  ooght  to  be  a  new  tniL 

Our.  adv.  wft. 

*TiNDAL,  0.  J.  This  was  an  action  npon  the  case  for  obstmotion  of  r^^ 
a  right  of  way,  claimed  by  the  plaintiff  <'  b^  reason  of  his  possession  of  a  ^^ 
close  of  land,  from  the  said  close  of  the  plamtiff,  onto  and  along  a  certain  etran 
or  water-course,  unto  and  into  a  certun  public  nayigable  river  called  the  rm 
Nen,  and  so  back  again,  for  himself  and  his  servants  to  go,  return,  pasa,  lad 
repass  in  boats  every  year,  and  at  all  times  of  the  year,  at  his  and  their  free  wiD 
and  pleasure/'  At  the  tru^  before  Mr.  J.  Littledale,  he  directed  a  nonsait  to 
be  entered  upon  two  erounds,  one  of  which  was,  that  upon  the  evidenee  the 
right  was  found  to  belong  to  the  King's  Head  Inn  and  yard,  as  one  entire  sdh 
ject,  and  not  to  the  frontage  occupied  by  the  plaintiff;  and  as  we  are  aadsfied 
that  the  nonsuit  ousht  to  be  enterod  upon  this  objection,  it  becomes  unneeeasuj 
to  advert  to  any  other. 

The  evidence  on  the  trial  of  user  and  enjoyment  of  the  right  of  passage  bj 
boats  and  barges  was  referable  to  the  King's  Head  Inn  and  yard,  and  to  those 
premises  only.  There  was  no  other  subject-matter  to  which  the  user  ooold  poe> 
sibly  apply.  The  proof  was,  that  boats  went  up  to  the  King's  Head  yard  id 
back  for  various  purposes,  as  occasion  required ;  that  coals  were  carri^  there; 
com  for  the  purpose  of  being  deposited  m  the  granaries  in  the  yard;  bri^ 
tiles,  and  other  materials  for  the  repair  of  the  house.  From  such  evidence  'i 
might  fairly  be  left  to  the  jury  to  presume  a  jrant  from  the  owner  of  the  djke 
or  stream,  to  the  owner  of  the  King's  Head  inn  and  yard,  that  the  occapierof 
those  premises  might  pass  and  repass  from  the  same  to  the  river  Nen,  and  buk 
again,  by  themselves  and  their  servants,  in  boats  and  barges,  for  the  more  con- 
venient use  and  enjoyment  of  the  same  premises ;  and  if  such  grant  onoe  exuted, 
there  was  nothing  in  the  evidence  at  the  trial  to  shew  that  it  has  ever  ng^ 
been  eztinffuished  or  '^'released;  but  for  any  thinff  that  appears  to  the  ^ 
eontrary,  the  occupier  of  the  inn  and  yard  has  still  the  full  right  to  the  eajoj- 
ment  of  the  easement  created  by  such  grant  It  appeared  indeed  on  the  triili 
that  for  the  last  five  years  the  occupier  of  the  King^s  Head  Inn  had  pat  ap  t 
pair  of  gates  at  the  bottom  of  his  yiwd,  and  had  thereby  separated  the  yard  &ob 
the  dike  or  stream,  during  which  time  the  space  of  ground  between  the  jud 
and  the  stream  had  been  m  the  possession  of  the  plaintiff;  and  it  was  upoo  tbii 
evidence  that  the  plaintiff  rested  his  claim  to  the  right  of  passing  aloog  the 
dike ;  contending,  that  the  right  to  the  easement  attached  to  each  and  ererr 

Kof  the  land  which  formed  any  part  of  the  King's  Head  yard ;  and  that  « 
he  plaintiff  had  the  possession  of  the  frontage  of  the  ground  adjoining  to  the 
dike  or  stream,  so  he  had  the  right  of  passage  which  was  the  subject  of  the 
grant.  We  think,  however,  such  a  construction  of  the  grant  would  lead  to  ttfj 
nnr^onable  consequences.  The  grant  itself,  if  presumed  to  have  ever  existed^ 
is  still  in  full  force.  Nothing  haslbeen  done  by  the  grantee  to  release  it.  There 
is  only  a  temporary  discontinuance  of  the  enjoyment,  or  at^most  a  tempomy 
suspension  of  the  right,  not  any  extinguishment  of  it.  The  occupier  of  the 
King's  Head  Inn  and  yard  may  resume  the  user  at  any  time,  by  taking  uj 
part  of  the  frontage  into  his  own  possession,  so  as  to  have  aooess  to  the  dike; 
Mid  the  consequence  would  be,  if  the  pbintiff  wero  held  to  be  entitled  to  the 
riffht  of  passa^,  that  two  different  persons  would  be  entitled  to  use  it  for  then- 
selves  and  their  servants  with  boats  and  barges,  or  indeed  as  many  differeat  p^ 


the  degree  of  user  which  would  follow  from  the  grant  when  so  *limited.  r*^ 
Independently,  however,  of  this  consideration,  we  think  upon  the  broad 

Sound,  that  if  this  mnt  were  produced  in  evidence  the  phuntiff  could  not  briif 
mself  withm  the  <k8cription  of  the  grantee,  he  not  being  the  occupier  of  the 


343]  2  Bingham's  N.  C.  666 

King's  Head  Inn  and  jaid,  there  was  no  evidenoe  whateYer  for  the  jaiy  in  sap- 
port  of  his  daim,  and  oonseqnentlj  that  the  nonsuit  is  right. 

Bole  discharged. 


CLARK  and  Another,  Assignee  of  SCBIYENEB;  a  Bankrupt,  v.  OILBEBT. 

Nov.  24. 

Defendant  held  a. certain  deed  of  lease  on  which  he  had  a  lien  for  300/.  as  attome/  of  S.: 
a  commission  of  bankrupt  was  issned  against  S.  in  December,  1829;  defendant  acted 
as  attomej  under  that  commission;  and  in  1831,  after  notice  of  a  petition  to  supersede 
it,  he  joined  with  the  assignee  under  the  commission  in  a  sale  of  the  lease,  and  out  of 
the  proceeds  was  paid  the  3002.  due  to  him  from  S. 

The  commission  of  bankrupt  having  been  superseded  in  1832  for  want  of  a  sufficient 
petitioning  creditor's  debt,  and  a  new  commission  haying  issned,  Held,  that  defendant 
was  liable  to  refund  the  300/.  in  an  action  for  money  had  and  receired  to  the  use  of 
the  assignee  under  the  second  commission,  and  also  money  receiyed  in  183 1  for  rent, 
Jcc,  accruing  to  S. 

This  was  an  action  of  assumpsit^  brought  to  reooYcr  certain  sums  of  money 
slleged  to  have  been  had  and  received  bv  the  defendant  to  the  use  of  Scrivener 
before  his  bankruptcy,  and  to  the  use  of  the  plaintifb  as  his  assignees  since  the 
bankruptcy. 

A  general  verdict  was  found  for  the  plaintiffs,  damages  881^.  16s.,  subject  to 
the  opinion  of  the  Court  on  the  following  case : — 

By  indenture  of  lease,  bearing  date  the  17th  of  November,  1828,  certain  pre- 
mises in  Batcliffe  Highway,  in  the  county  of  Middlesex,  were  demised  by  Abra- 
ham Gk)le  and  Thomas  GK>le  to  Scrivener  the  bankrupt,  for  the  term  of  eighty- 
one  years,  at  a  rent  of  100/.  At  the  time  of  issuing  the  commission  against 
^QAAi  SOTivener  the  "^bankrupt,  he  was  indebted  to  the  defendant,  an  attorney, 
^^^^i  in  2842.  or  thereabouts,  for  moneys  advanced  to  him  by  the  defendant, 
and  for  professional  business  done;  and  the  defendant  had  possession  of  the 
lease  as  Scrivener's  attorney. 

Whilst  the  defendant  was  in  possession  of  the  lease,  namely,  on  the  5th  of 
December,  1829,  Scrivener,  by  indenture  bearing  date  on  that  day,  mortgaged 
bj  way  of  demise  part  of  the  said  premises  to  his  father  Abraham  Scrivener,  to 
secure  6007.  and  interest. 

On  the  80th  of  December,  1829,  a  commission  of  bankrupt  was  issued  against 
the  mortgagor,  the  said  Scrivener,  upon  the  petition  of  one  William  Stevens, 
who  wfB  afterwards  appointed  sole  assignee  of  the  estate  and  effects  of  the  bank- 
mpt ;  and  an  assignment  thereof  was  made  to  him  accordingly.  The  defendant 
vras  Stevens's  attorney,  both  as  a  petitioning  creditor  and  assiffnee^  under  that 
commission,  which  commission  was  afterwaras  superseded  as  hereinafter  men- 
tioned. 

On  the  26th  of  March,  1880,  a  petition  to  the  ^reat  seal  was  presented  by 
Augustas  White,  a  creditor,  to  supersede  the  commission  of  bankrupt,  on  the 
ground  of  the  insufficiency  of  the  petitioning  creditor's  debt;  upon  which  peti- 
tion the  defendant  appeared  as  solicitor  for  the  petitioning  creditor  and  assignee, 
W.  Stephens ;  and  after  some  time  an  order  was  made  upon  that  petition  to 
supersede  the  commission. 

After  notice  of  the  petition,  and  whilst  the  same  was  pending,  Stevens,  an 
assignee,  with  the  concurrence  of  the  defendant,  caused  the  interest  of  the  bank- 
rupt in  the  premises  comprised  in  the  said  lease,  subject  to  the  mor^;age,  to  be 
sold  by  auction ;  and  one  Qeorwd  Pound  became  the  purchaser  at  the  price  of 
350/.  At  the  time  of  the  purcnase  Pound  paid  50/.  into  the  hands  of  the  auc- 
tioneer by  way  of  deposit,  who,  after  retaining  46if.  6i.  for  the  expenses  of  the 
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ttle, "pM mw the^^flkM^ei  Attotmllrig to 87. M*.,  br Ins  cliec^ to 8t^  ^^ 
yens,  which  oheok  Stetens  imttieditttc/Lypaid  to  the  derendaiit  <m  aoconut  <- 
of  his  costs/ and  the  lien  which  he  olumed  on  the  deeds. 

By  indenture  bearing  date  the  8th  of  Jane,  1830,  made  between  SteTe&sai 
assignee  of  the  first  part,  the  bankmptof  the  second  part,  and  the  saidG.  Poaad 
of  the  third  part,  reciting  (inter  fuia)  the  mortgage  to  Abraham  ScriTeaer, 
and  also  that,  in  consideration  thereof,  it  had  been  agreed  between  Stereu  ad 
Pound,  that  Pound  should  take  the  premises  subject  thereto,  and  shoold  paj 
Stevens  850^.  and  no  more,  Stevens  and  the  bankrupt  assigned  the  lease  befeR 
mentioned  and  the  premises  thereby  demised,  to  Pound  for  that  sum,  8objeo(to 
the  before  mentioned  mortgage,  and  also  subjeot  to  oertun  under  leases  w\iiA 
had  been  granted*  The  d^d  ^  assignment  to  Pound  was  prepaid  bjlos  «- 
tomey,  "and  wa^appro^ed  of  on  Stevens^s  behalf  by  the  dtfen^mt,  and  ezecated 
in  his  ofiBice. 

At  the  titne  of  the  elocution  of  the  said  indentore  of  assignment^  ?is.  Jbk, 
1830,  the  residue  of  the  consideration  money,  after  aUowing  tiie  5(ML  pttd  bj 
way  of  deposit  to  the  auctioneer,  being  8002.,  was  pud  by  tiie  attomey  of  Prati 
to  Stevens  the  assignee,  and  by  him  to  the  defendant,  by  whom  it  was  noeiid 
generally,  the  defendant  having  a  claim  for  such  lien  as  aforesaid,  and  Stercs 
being  indited  tof  hkti  f6r  ooM. 

In  theconrseof  tfaoyear  1860  the  defendant,  by  Stbveiis's  authority  as  ssam, 
received  l^ree  fother  sums  of  taiotiey,  vis.  102.,  a'  debt  due  to  the'biukrapt  troa 
the  owner  of  a  house  adjoining  the  said  premises  of  ^e  bankrupt  in  taXtSk 
fiighwifty,  for' dontribution' towards  th^  expense  of  erisotiiig  a  piirty-wtdl  bettea 
the  house  of  such  owner  and  die  said  premises  of  the  bankrupt,  such  sun  of  1^ 
beins;  the  shicre  of  •  the^zpense  of  erecting  such  party-wall  to  be  borne  bjthe 
*Baid  oa?ner  ao(9ord])ig^td  an  agreement  to  that  effect  made  between  sdoh  p^ 
owner  and 'the  bankrtipt  before  his  bankruptcy;  and  6/.  lOs.  a&dlU  ^ 
18«.  fMT  rent  in  respect  of '  the  demised  premises. 

.  At  the  time  of  the  receipt  by  the  defendant  of  the'sald  suiAs  6f  32114i.,IMItt, 
102»,  U.  10«.,  alid  112. 18s.,  he  had  also  a  claim  asainst  St^Vens  fot  his  profe- 
sional  bill  for  business,  in  suing  out  and  prosecuting  the  'said  commission  of 
bankrupt,  which  claim,  together  with  the  said  sum  due  "from  Serivenier  ktikuse 
of  his  bankrupiey)  considerably  exceeded  the  amount  of  the  sums  bo  reoeiTei 

The  saidrlease  remained  in  the  possession  of  the  defendant  after  the  execoM 
of  the  mortgage,  and  fh>m  thence  until  after  receipt  by  the  defendtnt  of  tk 
said  sums  of  32.  Us.,  8002.,  102.,  62. 10s.,  and  m.  18s. 
.  By  indenture  bearmg  date  the  5th  of  August,  1891,  betwete  Abraham  Sam- 
ner,  the*  bankrupt's  &ther  and  mortgagee,  of  the  one  part,  and  Fbandof  tie 
other  part;  the  drailof  which  indenture  was  settled  and  approved  of 'bjt^ 
defendant  on  bdialf  of  Posnd,-^reciiting  the  said  lease,  mortgage,  and  i^ 
tnent;  and  also  reoitEng  that  tho  bankrupt  bad  btdlt  upon  me  said  piece  (^r 
-paveel  of  land  several  messuages  or  tenements,  and  dwetiing  houstt  aad  csnss^ 
and  other  erections ;  that  the  said  A.  Scrivener  had,  in  the  month  of  April)  lS30t 
und^iaiken  on  account  of  the  bankrupt,  to  pay  Out  of  his  said  mortgage  mosev 
unto  the  defendant,  several  sums  of  money  amounting  to  2342. ;  that  the  a» 
A.  Scrivener  had^  on  the  Sth  <jf  June,  1830,  become  liable  to  paj  out  of  bs 
said  mortgage  money  unto  the  defendant  on  account  of  the  bankmpt,  the  faribtf 
sum  of  602. ;  that  for  the  purpose  of  paying  unto  the  said  A.  Sciivener  his  ^ 
moi^tgage  money  or  sum  of  6002.,  G.  Pound  had  then  lately  offered  for  sak  &J 
public  auction  the  said  leasehold  premiies  in  di^r^s  lots,  ^ut  that  the  |^< 
greater  part  thereof  had  been  bought  in  for  want  of  adequate  prices  for  '- 
the  same ;  that  A.  Scrivener  being  then  far  ildvtoced  in  life,  sbd  mneh  deou- 
tated  in  his  constitution,  and  ten  desirotxs  of  having  his  mortgiige  m(Jiie}p»} 
and  of  adjusting  his  several  liabilities  on  siccount  of  the  bankrupt,  and  of  si^ 
lying  a  further  debt  due  from  the  bankrupt  to  the  defendant^  had  Ht^^ 
Pound  to  pay  to  him  his  mortgage  money  or  sum  of  60Q2. ;  but  that  G.  Po""^ 
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not  beiBff  pnmded  with  money  to  pay  the  auae,  had  pveraled  nponth^  defend^ 
ant  to  rueaae  the  said  A.  Scrivener  and  the  hankrnpt  from  all  claims  and  de* 
mands  whatsoeyer,  and  to  take  his  aeeimty  for  the  dne  performaaoeof  all  snoh 
liabilities  and  payments  as  aforesaid;  that  snoh  arrangement  had  been  appvoved 
of  by  the  said  A.  Scrivener ;  that,  as  some  loss  might  be  sustained  by  0-.  Pdnnd 
on  acooont  of  the  reduced  value  of  the  leasehold  premises,  the  said  A.  Scrivener 
had  consented  to  receive  the  further  sum  of  240/.  in  full  and  complete  satiifo^* 
tion  of  his  said  mort^^age  debt  or  sum  of  C002.  $  that  O.  Pound  had  seonredi  totbe 
satisfaction  of  the  defendant,  the  money  so  due  and  owing  to  him  from  A.  Scrive- 
ner and  the  bankrupt ;  that  in  consequence  thereof  the  defendant  had,  by  de^d 
poll  nndei;  his  hand  and  seal,  bearing  even  date  with  the  indentwre  now  in  re- 
cital, released  A.  Scrivener  firom  all  liabilitifis  in  lespeot  of  the  bankrupt,  smd 
from  all  other  claims  and  demands  whatsoever;  and  that  the  defendant  had^  in 
like  manner,  releaflsd  the  bankrupt  from  the  said  debt.]— It  was  witnessed^  that 
in  pursuance  of  the  said  agreement,  and  for  the  consideratioDs  therein  men- 
tioned, and  in  oonsidscation  of  the  sum  of  240Z.  .in  hand  paid  by  Pound  t6  A. 
Scrivener  /and  which  A.  Scrivener  did  thereby  admit  and  acknowledge  to  b»  in 
*3481  p<^yment  and  satis&otion  of  his  said  mortgage  dehtor  *snm  of  60M., 
-*  and  thereof,  and  from  the  same,  did,  by  the  said  indenture,  for*  ever 
acquit,  release,  and  discharge  Pound,  his  executors,  administrators,  and  assigns, 
and  every  of  them),  the  said  A.  Scrivener  did  tiiereby  grant,  bargain,  sell,  aasigd, 
surrender  and  yield  up  unto  Pound  the  prendses  comprised  in  the  indenture  of 
mortgage,  and  also  the  indenture  of  lease  and  Buuptgage,  and  aU  other  deeds  or 
documents  whatsoever  of  or  relating  to  the  mortgaged  premises  j  to  have  and  to 
hold  the  same  unto  Pound  for  all  the  remainder  en  the  said  mortgage  temi^»eo 
aa  that  the  said*  term  might  merge  and  hU  into  the  reversionary  and  other  eatatCB 
and  term  of  Pound  in  me  said  premises,  and  form  part  thereofl 

That  deed  of  5th  August,  1811,  was  approved  of  by  the'  defendant  ion 
behalf  of  Pound,  and  was  executed  in  the  defendant's  office,  and  in  hie  preeenoe. 

On  the  16th  of  January,  1832,  the  commission'Of  banlorupt  was  superseded, 
in  pursuance  of  an  order  made  by  ttie  Vice  Ohaneelloriupon  the  petttionof  ^the 
said  Augustus  White. 

On  the  14th  of  Maroh,  1882,  a  fiat  in  bankmptcry  wae  awarded  agaimt 
Scrivener,  upon  the  petition  of  T.  F.  Sibley,  under  which  he  was  duly  deoiarsd 
a  bankrupt,  upcm  an  act  of  bankruptcy  oommitted  on  the  21st  of:  December, 
1829. 

The  plaintiffs  were  afterwards  duly  appointed  assignees  under  sachdait,  and 
the  estate  and  eiects  of  the  bankrupt  became  and  were  thereby  vested  in  .the 
plaintifEs  pttrsuant  to  th<6  statutes  of  bankruptcy. 

At  .the  trial,  the  plaintifb  put  in  evidence  the  following  documeiils^  vis.;  the 
first  commission  bearing  date  the  80th  December,  1829;  the  petition  to  safer- 
sede  the  same  dated  26th  March,  1880 }  the  supersedeas,  dated  16th  Janiuiy, 
1832 ;  the  flat,  dated  Uth  March,  1832,  and  enrolled  6th  Maroh^  l)8d89  the 
appointment  of  the  plaintiff,  Clark,  as  official  asoffnee,  dated  24th  Mareh,  188i2$ 
i^AQi  *^^^  ^  appointment  €i  die  plaintiff.  White,  aa  assignee,  dated  10th 
^^^•1  April,  1832.  Stevens  was  called,  who  stated  (inter  alia)  that  he  was 
indebted  to  the  defendant  between  300^  and  4002.  in  respect  of  the  firet  com* 
miseion  and  subsequent  pMeeedings ;  that  the  bankrupt  j  pnor  to  his  bankruptcy, 
told  him  that  the  lease  and  title  d^s  were  deposited  with  the  defendant,  to  whom 
he  owed  between  2002»  and  800L;  Aat  the  defendant  had  a  Uen  thereon,  and 
that  he,  Stevens,  had  paid  the  32. 14«.  and  3002.  to  the  defendant,  and  allowed 
him  to  receive  the  other  sums.  Stevens  also  identified  an  account  which-  had 
been  signed,  sworn  to,  and.  exhibited  by  him  aa  assignee,  in  November,  188&, 
before  the  commissionea  under  the  first  commission. 

The  defendant,  after  the  plaintiffs'  case  was  closed,  put  in  that  account,  wfaioh, 
however,  the  plaintiff  objected  to,  as  not  admissiUe  in  evidence  against  them, 
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but  the  learned  judge  reoeiTed  the  account,  subject  to  the  question  of  ikm- 
bilitv,  which  was  reserved'  for  the  opinion  of  the  Court. 

The  plaintiffs  then  put  in  and  retA  copies  of  two  ezaminationB  of  thedU- 
ant  before  the  commissioners  under  the  second  fiat,  dated  respeetiTelj  tb^i 
of  April;  and  the  17th  of  May,  1882. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the  •bcR* 
mentioned  account  was  admissible  in  eyidence  on  behalf  of  the  d^endtnt;  uL 
secondly,  whether  upon  the  state  of  facts,  as  they  would  stand  aft«r  thedecss 
of  the  first  question,  theplaintifis  were  entitled  to  recover  anv,  andif  inj;T^ 
of  the  said  sums  of  SI.  14«.,  800/.,  101.,  6^.  10s.,  and  11^.  8t. 

If  the  Court  should  be  of  opinion  that  the  plaintiflb  were  entitled  to  itam. 
a  verdict  was  to  be  entered  for  such  amount  as  the  court  should  direct  If  tb 
Court  should  be  of  a  contrary  opinion  a  nonsuit  was  to  be  entered. 

*  Manning  J  for  the  plaintifn.  The  defendant,  with  knowledge  of  an  set  nj^ 
of  bankruptcy  committed  by  Scrivener,  has  received  from  Stevens  die  pio-  ^ 
ceeds  of  Scrivener's  estate  ]  when,  therefore,  the  commission  under  whicli  Stas 
was  assignee  is  superseded,  the  defendant  must  refund  theamount  to  the  asRgiOB 
under  a  valid  commission.  For  although,  as  against  the  defendant's  Hei,  tk 
plaintifis  could  not  recover  in  trover  the  deeds  deposited  wiA  the  defisndaa^  *t< 
if  he  improperly  disposes  of  the  deeds,  they  may  reoover  in  an  action  for  bqk; 
had  and  received,  money  which  has  been  traced  as  the  proceeds  of  Uie  codw- 
sion :  Walker  v.  Laing,  7  Taunt.  568.  As  for  the  deed  of  August,  1831,itni 
a  mere  juggle  between  Stevens  and  the  defendant  to  elude  the  effect  of  the  lee^ 
of  die  money,  by  making  it  appear  that  Pound  was  to  be  responable  for  f^ 
ment  of  the  defendant's  demand.  It  cannot  alter  the  fact  of  the  previou  xwapt 
by  the  defendant  of  803/.  14<.  out  of  the  bankrupt's  estate.  And  the  deU- 
ant's  lien  on  Scrivener^s  lease  could  not  authorise  him  to  retain  the  10^  leceifri 
for  the  party-wall,  or  the  11/.  18s.  for  rent.  Under  an  equitable  mortgage  k 
might  have  been  entitled  to  receive  those  sums ;  but  a  mere  lien ;  whether  |£» 
ral  or  particular,  gives  him  no  such  power. 

It  will  be  contended  for  the  defendant,  that  there  is  no  privity  betweea  \m 
and  the  plaintiffs ;  that  he  received  the  money  in  question  as  agent  oi  Steroit 
and  that  the  plaintifis  ought  to  have  sued  Stevens.  But  the  defendant  neeM 
the  money  on  his  own  account, — ^in  discharge  of  his  own  daim,  andnotisi|eBi 
of  Stevens :  he  is  therefore  in  the  same  position  as  any  stranger  who  has  leodicA 
the  bankrupt's  money;  and  the  principle  of  Stead  v.  Thornton,  3  B.  & A^i 
857,  applies.  There,  the  defendant  was  sued  by  a  second  assignee  farnovy 
*which  ne  had  received  on  account  of  the  estate  while  a  former  assignee  r«^{ 
was  insane ;  and  it  was  held  that  such  receiver  was  liable  at  ail  events;  ^ 
for  he  could  not  be  the  agent  of  an  insane  person,  and,  tiierefore,  held  the  pro- 
perty  as  a  mere  stranger. 

Bushy ^  for  the  defendant.  As  to  the  alleffed  juggle  between  Stevens  tsA^ 
defendant,  the  Court  will  not  presume  fraud;  and  there  is  no  finding  of  to^ 
upon  this  case,  as  there  was,  in  effect,  in  Clarke  o.  Shee,  Cowp.  197.  Battk 
defendant  having  received  this  money  as  the  lawful  agent  of  Stevenj^  tkrei 
no  privity  between  the  plaintiff  and  the  defendant;  and  the  aeUon  ought toja^ 
been  brought  against  Stevens.  Stead  v,  Thornton,  therefore,  is  an  aathorit^fl 
fiivour  of  the  defendant;  for  in  that  case,  the  first  assignee  being  insane,  eoitt 
Qot  impart  authoritv  to  an  agent :  but  Parke,  J.,  said, — "  K  the  receipt  of  ^ 
money  had  taken  place  under  such  circumstances  that  the  former  aan^^ 
havo  been  charged  with  it,  as  he  might  if  he  had  received  it  by  his  ige&v 
should  have  thought  this  action  not  maintainable.  But  here  the  receipt  was  tv 
of  the  defendant  alone,  who  stood  in  the  situation  of  a  mere  stranfl^y&DdklB 
the  money  subject  to  the  claim  of  the  assignees  who  might  be  anetw^^P' 
pointed." 

It  cannot  be  questioned  that  Stevens  might  have  been  charged  with  thereof 
of  this  money.    The  defendant|  ihereforoi  must  have  received  it  600  i^^ 
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.  Ather  88  his  agent,  or  as  a  creditor.  If  ho  reoehred  it  as  agent,  Stephens  v. 
Badcock,  3  B.  &  Adol.  854,  is  an  anthority  that  the  action  does  not  lie.  There, 
.  Ilk  attorney,  who  was  aocostomed  to  receive  certain  dnes  for  the  plaintiff,  his 
T  )lient,  went  from  home,  leaving  his  clerk  at  the  office.  The  clerk,  in  the  absence 
^^21  of  his  master,  received  money  on  aocoont  *of  the  above  dnes  for  the 
^  client  (which  he  was  authorised  to  do),  and  gave  a  receipt,  signed  by  the 
^lerk  for  his  master.  The  master  was  in  bad  circumstances  when  he  left  hoinei 
ind  he  never  returned  ^  but  it  did  not  appear  that  his  intention  so  to  act  was 
;  bown  at  the  time  of  the  payment  to  the  clerk.  The  clerk, afterwards  refused 
to  pay  the  money  over  to  the  client;  and  on  assumpsit  brought  against  him  for 
money  had  and  received,  it  was  held,  that  the  action  did  not  lie;  for  that  the 
defendant  received  the  money  as  the  agent  of  his  master,  and  was  accountable 
to  him  for  it,  the  master,  on  the  other  hand,  being  answerable  to  the  client  for 
the  sum  received  bv  his  clerk ;  and  there  was  no  privity  of  contract  between  the 
jdftintiff  and  defendant.  So  in  Baron  v.  Husband,  4  B.  &  Adol.  611,  the  soli- 
citor to  the  sssignees  of  a  bankrupt  received  from  them  a  sum  of  money,  to  be 
applied  in  payment  of  the  costs  of  the  petitioning  creditor  up  to  the  time  of  the 
choice  of  assignees*  The  solicitor  offered  to  pay  the  money  on  condition  that 
the  bill  shonld  undergo  a  subsequent  taxation ;  but  to  that  the  petitioning  creditor 
would  not  assent.  It  was  held,  that,  for  want  of  privity,  the  latter  could  not 
maintain  money  had  and  received  thereupon  against  the  solicitor. 

If  the  defendant  received  the  money  as  a  creditor,  he  cannot  be  called  on  to 
refund,  having  received  it  from  one  who  at  the  time  was  legally  assignee.  [Tin- 
DAL,  C.  J.  He  was  assi^ee  de  facto;  not  legally,  for  there  was  no  petitioning 
creditor's  debt.]  That  circumstance,  perhaps,  would  enable  the  second  assignee 
to  sue  in  trover  for  any  property  of  tne  bankrupt  that  could  be  traced  by  ear- 
mark,  Gould  v.  Shoyer,  6  Bing.  738,  but  money  which  cannot  be  followed  by 
ear-mark  may  be  retained  by  one  who  has  received  it  bonft  fide  from  an  owner 
de  facto.  Miller  v.  Bace,  1  Burr.  452.  In  Rogers  v.  Kelly,  2  Campb.  123, 
^531  ^^®  ph&intiff  having  ^indorsed  a  bill  drawn  by  one  L.  S.  for  130/.,  paya- 
^  ble  at  Messrs.  Austin's  and  Co.,  and  finding  that  it  would  not  be  hon- 
oared  by  the  acceptor,  paid  in  that  sum  of  money  to  the  bankers  for  the  pur- 
pose of  retiring  the  bill.  The  defendant  held  another  bill  of  exchange  for  the 
same  snm,  accepted  by  the  same  person,  due  the  same  day,  and  payable  at  the 
same  pLice.  The  latter  bill  being  presented  for  payment  first,  and  no  funds 
being  provided  to  pay  it,  the  banker's  derk,  by  mistake,  gave  the  defendant  the 
130L  paid  in  by  the  pkintiff  to  satisfy  the  bill  to  which  he  had  put  his  name. 
Garrow  for  the  plaintiff,  contended,  that  as  the  money  had  been  paid  in  for  a 
specific  purpose,  and  as  the  very  money  paid  in  had  been  given  by  mistake  to 
the  defendant,  it  was  to  be  considered  as  ear-marked,  and  might  be  followed  by 
the  person  to  whom  it  really  belonged.  But  Lord  Ellenborough  said,  ^<  There 
is  no  privity  between  the  parties  to  this  suit.  The  plaintiff's  claim  is  on  the 
bankers,  and  they  must  seek  their  remedy  against  the  defendant  the  best  way 
they  can.  The  plaintiff's  money  must  still  be  considered  as  in  the  hands  of  the 
bankers.  His  account  with  them  is  the  same  as  if  this  mistake  had  not  been 
committed.'^ 

Great  inconvenience  would  ensue,  if  under  circumstances  like  the  present  a 
creditor  could  be  <»lled  upon  to  refund ;  if  the  defendant  is  liable,  aU  who  re- 
ceive portions  of  the  money  from  him  and  pay  it  over  may  be  called  on  succes- 
sively in  an  endless  series. 

At  all  events,  the  defendant  may  rely  on  his  lien;  it  is  clear  he  had  one) 
Stevenson  v.  Blakelock,  1  M.  &  S.  535 ;  and  the  action  for  money  had  and  re- 
ceived, which  is  an  equitable  action,  does  not  lie  where  a  party  can  hold  the 
money  consistently  with  good  conscience.  The  defendant  had  no  means  of 
*3541  ^^^^°S  ^^^^  ^®  notice  as  *to  the  supersedeas  would  ever  be  acted  on; 
-I  and  in  his  capacity  of  equitable  mortgagee  of  the  leasehold|  he  was  esr* 
Vol.  XXIX.— 37 
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tatlad  to  reoem  the  rent  aBd'pajiDeiit  for  the  partj*ifall :  Sompter  v.  Ooops, 
2  B.  &  Adol.  228. 

Jianninff^  in  reply.  The  defendant,  by  oonenrring  in  SteTens^s  eoDTeynfle 
of  August,  1831,  lost  his  lien  and  hia  efaim  as  ecmitable  morta^,  if  lie  erer 
stood  in  lliat  position.  When  the  Uen  was  gone,  the  plaintifb  might  have  raed 
in  troyer  for  the  lease ;  and  where  assignees  are  in  a  position  to  sue  in  troier, 
they  may  waiye  the  tort,  and  reoorer  in  an  action  for  money  had  and  reeeird, 
Qke  proceeds  of  the  property  conyerted :  Marsh  v.  Keating,  1  New  Osses,  M 
niat  case  also  fomiskeB  an  answer  to  the  argument  that  there  was  no  priyitr 
between  the  plaintiffs  and  the  defendant,  and  that  they  should  haye  prooieded 
iwainst  Steyens ;  for  it  was  held  that  a  stockholder,  whose  stodc  had  been  soU 
inthout  his  knowledge,  under  a  forged  power  of  attorney,  mieht  snsteia  a 
action  for  money  had  and  reoeiyed  against  any  party  who  held  the  proceeds  d 
the  sale. 

In  Baron  «.  Husband,  and  Stephens  v.  Badcook,  the  receipt  gtyea  Vjtbe 
deisndaQt  was  in  eftct  the  reoeipt  of  a  seryant  giyen  for  his  master.  . 

Chn'.ad9.vntL 

TiKDAii,  0.  J.  In  this  case  the  plaintiffii  who  are  assignees  of  the  bssbnit 
Scriyener^  sae  for  money  had  and  reoeiyed  by  the  defendant  since  the  buf- 
mptcy,  to  their  use  as  assignee^.  All  the  money  which  has  co^e  to  the  hub 
of  the  defendant,  eonsistea  of  payments  made  to  him  in  the  course  of  tke  jor 
1880,  and  consequently,  subsequent  to  the  act  of  bankruptcy,  which  took  pkc 
on  the  21st  of  December,  1829 ;  such  payments,  *howeyer,  were  made  mu 
to  the  defendant  under  circumatances  whioh  will  fell  under  two  distinct  ^ 
heads  of  consideratioB. 

No  question  can  arise  in  this  case,  on  the  ground  that  the  fiat  of  bankrupt^ 
under  which  the  present  plaintifi  are  assignees,  was  not  awarded  until  the  IM 
of  March,  1832 :  because  the  former  commission  which  was  sn^enwded,  iva 
foroe  before  and  at  the  time  when  the  seyeral  payments  in  question  were  laAj 
and  such  payments  must  consequently  be  taken  to  h^ie  bec«  made  alter  wb6» 
of  an  act  of  banfaraptcy,  according  to  the  proyi^ioft  of  the  eigbtj-durf 
section  of  the  last  bankrupt  act,  mi  to  b^  protect^,  by  the  profisiciis  of  tbi 

The  fects  indeed  of  the  present  case  can  kmre  no  doubt  that  there  m  aot 
only  construdiye,  but  actual  notice  of  the  ad^  of  bankruptcy,  on  which  tk 
present  fiat  was  awarded;  the  former  commission  hitytng  be^  taJcen  ootbjtbe 
defendant  himself,  as  solicitor  to  Steyens,  the  petitioning  creditor,  and  tM  ^ 
fendant  haying  been  afterwards  appointed,  and  haying  acted  as  solicitor  to  the 
first  commission,  when  Steyens  had  been  chosen  assignee. 

Now  the  ground  upon  which  the  defendant  disputes  the  plaintiffs  T^t  to 
reooyer  in  the  present  action,  is  shortly  this ;  that  all  the  payments  were  naie 
to  the  defendant  by  Steyens,  the  assignee  under  the  first  commiarioD,  or  wit^ 
his  concurrence,  whilst  such  first  commission  was  in  fuU  force;  and  that  thej 
were  made  by  him  in  satisfeotion  of  a  debt  due  from  the  banknmt  to  the  d^ 
fendant,  for  whioh  the  defendant  held  a  lease  and  title  deeds  <^  the  baofavpi) 
as  a  pledge,  or  security.  And  it  is  argued,  that  there  can  be  no  priyitj  of  eoi- 
tract  between  the  present  pluntiffs,  the  assignees  under  the  secosd  fiat,  ^ 
the  defendant,  a  creditor  under  the  first  eommisston,  but  that  the  onlj  actbi 
*maintainable  by  the  present  assignees  for  the  recoyeiy  <tf  mone^  of  the  nj^ 
bankrupt  which  came  to  Steyens's  hands,  must  be  an  action  agunsl  Sta-  ^ 
yens  himself,  net  against  the  separate  creditors  amongst  wlnmi  he  diridej  it 
And  the  case  of  Stead  «.  Thornton,  8  B.  ft  Adol.  857,  note,  is  rdied  vm  f* 
affording  an  inference,  that  such  was  the  opinion  of  the  Court  of  Ejng's  Beaet. 
It  was  also  fhrther  objeeted,  that  as  the  money  was  first  reoeiyed  by  Sterta^ 
an^  then  handed  oyer  by  him  to  the  defen.(bmt^  thb  money  eannot  be  ibUovn 
into  the  hands  of  the  defendant  by  any  maifc  or  trace,  but  noat  he  eoa- 
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ndered  for  the  pnipose  of  being  reooveredi  as  still  remaining  in  the  hands  of 
Stevens. 

We  think,  however,  the  &ct8  stated  in  this  case,  will  enable  ns  to  come  to  a 
decision  npon  it,  without  giving  any  opinion  upon  the  abstract  question  which 
has  been  argued  before  us. 

For  as  to  two  of  the  sums  in  dispute,  namely,  the  sum  of  3002!.,  and  the  sum 
of  3^.  14«.,  it  apj^ears  that  they  were  purt  of  tne  nroeeeds  arising  fSrom  the  sale 
of  a  lease  belonging  to  the  bankrupt.  Now  that  lease,  at  the  time  of  such  sde^ 
was  in  the  possession  of  the  defendant  as  a  pledge  or  security  for  the  payment 
of  his  demand  against  the  bankrupt :  beinff  either  in  his  possession  as  solicitor, 
under  a  daim  upon  it  for  his  lien  which  Uie  law  gives  him :  or  having  been 
expressly  deposited  with  him  as  a  security  for  his  demand  according  to  the  evi- 
dence of  Stevens.  In  either  cascy  the  right  and  power  of  the  defendant  over 
the  lease  was  precisely  the  same;  he  had  the  right  to  retain  the  lease  in  lus 
possession  until  his  demand  was  paid,  and  so  far,  by  means  of  the  possession 
of  the  lease,  to  enforce  payment  of  his  demand;  but  ho  had  that  right  only : 
he  had  no  right  to  sell  the  lea^,  and  to  pay  lumself  his  demand  out  of  the 
^571  P'^^^^*  ^^  "^long  as  the  lease  remained  in  his  possesdon,  neither  the 
-■  bankrupt  nor  his  assignee  could  retake  it,  without  either  payment  of 
the  demand,  or  a  tender  and  refusal,  which  is  equivalent  to  payment.^  But  if 
instead  of  keepmg  the  think  nledged,  he  sells  it,  or  enables  any  other  person 
to  sell  it,  by  concurring  in  tne  «Je  he  is  guilty  of  a  direct  c(mversion,  and 
makes  himself  liable  for  the  value  of  the  lease  in  an  action  of  trover.  Such  a 
case  ifl  the  same  in  principle  as  that  put  by  Littleton,  sect.  71.  '^  If  I  lend  to 
one  my  sheep  to  tathe  his  land,  or  my  oxen  to  plougn  the  land,  and  he  killeth 
my  cattle,  I  may  well  have  an  action  of  trespass  against  him,  notwithstanding 
the  lending.''  On  which  Lord  Coke  adds  tms  commentary,  viz. : — '^  the  reason 
18,  that  when  the  bailee  having  but  a  bare  use  of  them,  taketh  upon  him  as  an 
owner  to  kill  them,  he  loseth  the  benefit  of  the  use  of  them.  Or  in  these 
cases  he  may  bring  an  action  of  trespass  on  the  case  for  the  conveision  at  his 
election.'' 

Or  agun,  the  case  becomes  that  of  the  working  of  a  distress,  or  the  sale  of  a 
difltress,  before  the  statute  of  William  &  Mary  gave  a  power  of  sale ;  which  waa 
always  held  a  conversion.    (See  Cro.  Jac.  148,  Telv.  194\ 

In  the  present  case,  therefore,  upon  the  sale  of  the  lease  by  the  defend- 
ant, the  plaintifis  might  have  brought  an  action  of  trover  against  the  defendant^ 
and  it  makes  no  difference,  as  it  appears  to  us,  that  Stevens  concurred  in  or 
directed  the  sale,  for,  upon  the  events  that  have  since  happened,  Stevens  must 
be  considered  to  have  been  a  perfect  stranger  acting  without  any  authority  in 
law,  and  liable  to  have  been  joined  in  the  action  with  the  present  defendant. 

If  then  the  assignees  might  have  maintcuned  an  action  of  trover,  they  may, 
according  to  a  well  known  class  of  cases,  waive  the  tort  and  bring  an  action  for 
*^fifil  °^®^®y  ^^  **^^  received ;  such  waiver  being  a  benefit  to  the  defendant, 
^^^1  as  it  limits  the  damages  to  the  amount  of  the  j^roeeeds  of  the  tortious 
sale.  This  disposes  of  the  two  first  sums  mentioned  m  the  case,  which  were 
received  as  part  of  the  proceeds  of  the  sale  of  the  lease. 

As  to  the  remaining  sums,  two  of  which  appear  to  be  rent  for  the  bankrupt's 
houses,  which  were  received  by  the  hands  of  the  defendant;  and  the  third,  a 
anm  of  money  due  to  the  bankrupt  upon  an  agreement  relating  to  a  party-wall, 
which  also  was  received  by  the  defendant  from  the  party  who  owed  it  to  the 
bankrupt ;  those  sums  appear  to  be  strictly  and  literallv  money  received  by  the 
defendant  to  the  use  of  the  assignees,  after  the  act  of  bankruptcy  committed, 
and  notice  of  such  act.  And  we  can  see  no  alteration  in  the  law  of  the  case, 
becauae  Stevens  assented  to  such  payments  being  made ;  for  Stevens  was  not 
assignee  de  jure,  but  a  mere  stranger  in  interest,  without  any  authority  whate- 
Tcr  to  give  his  consent. 
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Upon  tho  whole,  therefore,  we  think  judgment  most  be  given  for  the  phis- 
tiffs  for  the  several  sums  mentioned  in  the  ease. 

Judgment  for  the  plamtiib. 


*WHITTAKER  and  Others  v.  MASON.      Nov.  24.  [^ 

To  assumpsit  on  a  breach  of  contract  in  not  paying  for  books  sold  and  dellTersd,  hj  Uls 
at  certain  dates,  with  secnritj  for  their  heing  honoured,  defendant  pleaded  a  costoa 
in  London,  that,  upon  snch  sales,  the  security  need  not  be  given  unless  required  vbci 
the  books  are  delirered,  and  that  the  plaintiffs  did  not  require  it  at  that  time.  Tit 
plaintiffs  replied  generaJlj  de  iiynrift: 

Held,  that  as  the  plea  did  not  admit  the  contract,  and  offer  an  excuse  for  not  pcfftn- 
ing  it,  the  replication  was  ill ;  also,  that  as  the  contract  was  not  stated  to  be  in  wzitiag; 
the  plea  was  good. 

Thb  declaration  stated  that  the  plaintiffs,  on  the  16th  of  October,  1834,  pvt 
up  and  exposed  to  sale  divers  large  quantities  of  goods,  to  wit,  50,000  books,  50M 
stereotype  plates,  and  5000  coppers,  under  and  subject  to  the  following  oosdi- 
tions  of  sale,  that  is  to  say,  '^Amounts  under  101  to  be  paid  for  in  ready  mcaej; 
four  months  credit  for  10/.;  four  and  eight  month  for  20/.;  four,  eigbt,  lod 
twelve  months  for  50/. ;  four,  eight,  twelve,  and  sixteen  months  for  lOOiL,  uA 
upwards :  to  be  settled  by  bills  ( wi^  security  if  required),  divided  acoordiDg  to 
the  above  terms,  dated,  November  5th,  1834 ;  imperfections  to  be  applied  fat 
within  fourteen  days  after  the  books  are  delivered;''  as  by  the  said  conditiaBS 
of  sale,  reference  l>eing  thereunto  had,  would,  amongst  other  thiligs,  more  Mj 
m)pear ;  of  all  which  premises  the  defendant,  to  wit,  on,  &e.  had  notioe :  tbit, 
thereupon,  the  defendant  became  the  purchaser,  according  to  the  said  cond]|kHif 
of  sale,  of  divers  large  quantities  of  the  said  goods,  to  wit,  &c.  at  and  for  dirss 
prices  and  sums  of  money  as  to  the  same  quantities  of  goods  respectively  tla 
agreed  upon  between  and  by  the  plaintifb  and  the  defendant  respecti?elj,  aai 
amounting  in  the  whole  to  a  sum  of  money  exceeding  the  sum  of  100^,  to  wit, 
the  sum  of  261/.  4s.  2d. ;  and,  thereupon,  in  consideration  of  the  premises,  sfid 
that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then  promised  the  d^ 
fendant^  to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  ooitsined 
On  their  ^^rt  to  be  performed  and  fumlled,  the  defendant  then  promised  ^^ 
the  plaintiffis  to  perform  and  fulfil  every  thing  in  the  said  coniUtions  of  ^ 
sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed  aod 
fulfilled.  And  the  plaintiffs,  in  fact,  said,  that  they  did  thereupon,  to  wit,  oo 
the  5th  of  November,  in  the  year  aforesaid,  deliver  to  the  defendant,  aodtlie 
defendant  then  received  from  them  the  said  several  quantities  of  goods  so  pQ^ 
chased  by  the  defendant  as  aforesaid ;  that  fourteen  days  after  such  deliveiyao^ 
receipt  had  long  since  elapsed ;  and  that  imperfections  were  not  applied  for  ia 
respect  of  the  same  goods,  or  any  of  them  within  such  fourteen  days.  Aal 
although  the  pkintiffs  thereupon,  to  wit,  on  the  1st  of  December,  1834,reqiDn^ 
the  defendant  to  settle  with  them  for  the  said  several  (j^uanUties  of  goods  so  par- 
chased  by  him,  by  bills  with  security  divided  according  to  the  terms  in  tlist 
behalf  of  the  said  conditions  of  sale ;  and  although  the  plaintiffi  had  alfftjSy 
hitherto  from  the  time  of  the  said  delivery,  been  ready  and  willing  to  reoein 
from  the  defendant,  bills  with  security  divided  as  aforesaid  for  the  sud  sum  d 
money  to  wit,  for  the  sum  of  2612.  4s.  2</.,  whereof  the  defendant  then  hd 
notice,  yet  the  defendant  had  disregarded  his  said  promise,  and  did  not,  nor 
would,  when  he  was  so  requested  by  the  plaintiffs  as  aforesaid,  or  at  any  otto 
time,  settle  for  the  said  goods  so  purchased  by  him,  by  such  bills,  with  secon^ 
as  aforesaid,  or  otherwise  howsoever,  but  had  hitherto  wholly  neglected  sad 
refused  so  to  do,  and  then,  to  wit,  on,  &c.  discharged  theplaintifi  from  tender- 
ing to  him  such  bills  to  be  accepted  and  delivered  by  him  with  security  as  afioft- 
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said,  to  the  plaintUb ;  oontraiy  to  the  said  conditions  of  sale,  and  the  said  pro- 
mise of  the  defendant. 

Plea,  that  by  and  according  to  the  coarse  of  dealing  and  usage  of  and  amongst 
*SB11  1^^^^^®"  i^  London,  in  *the  way  of  their  trade  and  business,  then 

^  long  before  and  at  the  time  of  the  patting  np  and  exposing  to  sale  by 
the  plaintift  of  the  said  goods  and  chattels  in  the  declaration  in  that  beha& 
mentioned,  and  of  the  defendant  becoming  such  parchaser,  as  in  the  declaration 
was  alleged,  osed  and  approved  of,  when  goods  are  sold  in  London  by  booksel* 
lers  or  a  bookseller  there  to  other  booksellers  or  another  bookseller  there,  in  the 
way  of  a  bookseller's  trade  and  business,  under  and  sabjectto  thelike  conditions 
of  sale  as  those  in  the  declaration  mentioned,  the  security  in  such  conditions 
mentioned,  if  the  seller  should  require  the  same,  is  to  be  required  before  or  at 
the  time  the  goods  are  delivered  to  and  taken  away  by  the  purchaser  thereof, 
and  not  afterwards:  of  which  course  of  dealing  and  usa^  the  plaintiffs  at  the 
time  of  putting  up  and  exposing  to  sale  by  them  of  the  said  goods  and  chattels 
in  the  declaration  mentioned,  and  of  the  defendant  becoming  such  purchaser  as 
aforesaid,  to  wit,  on  the  16th  October,  1884,  had  notice:  that  the  said 
goods  so  alleged  to  have  been  sold  by  the  plaintiffs  to  the  defendant  as  in 
the  declaration  was  mentioned,  under  and  subject  to  the  said  conditions 
of  sale,  were  so  sold  in  London  as  aforesaid  by  the  plainti£b,  then  being 
booksellers  there,  to  the  defendant,  then  also  being  a  bookseller  there,  in 
the  way  of  a  bookseller's  trade  and  business  there,  and  were  so  sold  as  aforesaid, 
subject  and  according  to  the  said  usage  and  course  of  dealing :  that  after  the 
time  of  the  defendant  oecoming  such  purchaser  of  the  said  goods  as  in  the  said 
goods  as  in  the  declaration  mentioned,  to  wit,  on  the  1st  ]>9cember,  1834,  the 
same  goods  were  delivered  by  the  plaintiffs  to  the  defendant,  and  taken  awav 
by  him ',  and  that  the  defendant,  always,  fh)m  the  time  of  his  becoming  such 
parchaser  of  the  said  goods  and  chattels  as  in  the  declaration  was  mentioned, 
*3621   ^^^^  ^^^  *^^  ^^  ^^^^  ^^en.  the  said  goods  were  so  delivered  to  and  taken 

J  away  by  him  as  aforesaid,  was  ready  and  willing^  to  settle  and  pay  for 
the  same  goods  by  bills,  with  security,  if  required,  accordungthe  said  conditions 
of  sale,  and  the  said  course  of  dealine  and  usage ;  but  that  the  plaintiffs  did  not, 
at  any  time  before  or  when  the  goods  were  so  delivered  to  and  taken  away  by 
the  defendant,  require  security  for  the  said  goods,  or  require  the.  defendant  to 
settle  for  the  said  goods  by  bills  with  security,  but  wholly  omitted  so  to  do ;  and 
that  the  plaintiffs  did  not  at  any  time  require  the  defendant  to  settie  or  pay  for 
the  said  goods  bills  alone  without  security;  and  further,  that  the  plaintifliB 
always,  after  the  same  goods  were  so  delivered  and  taken  away  by  the  defendant 
as  aforesaid,  to  wit,  on,  &c.,  and  often  afterwards,  wholly  refused  to  take,  accept, 
or  receive  biUa  for  the  said  goods  without  having  securitv  also,  although  tne 
defendant,  after  the  said  goods  were  so  delivered  to  and  taken  away  by  him  as 
aforesaid,  to  wit,  on,  &c.,  offered  to  the  plaintiffs  to  settie  and  pay  for  the  said 
goods  by  bills,  according  to  the  said  conditions  of  sale,  and  the  course  of  dealing 
and  usage :  and  that,  the  defendant  was  ready  to  verify. 

Beplication,  that  the  defendant,  at  the  said  time,  when,  &c.,  in  the  first 
oonnt  mentioned,  of  his  own  wrouff  and  without  the  cause  by  the  defendant  in 
the  plea  alleged,  committed  the  said  breach  of  promise  in  the  first  count  men- 
tioned, in  manner  and  form  as  the  plaintiffs  had  above  thereof  complained 
against  the  defendant. 

Demurrer,  assigning  for  special  cause  that  the  replication  was  double;  that 
the  traverse  was  cumulative  as  applying  at  once  to  the  contract  and  the  custom; 
and  that  such  a  traverse  was  not  applicable  in  actions  of  assumpsit.     Joinder. 
♦^^^1       *^dd%$on^  in  support  of  the  demurrer.    The  general  replication  of  de 

J  injuria  is  only  proper  where  the  plea  admitting  the  statement  in  the  de* 
claration  offers  matter  of  excuse  in  answer;  Crogat^s  case,  8  Bep.  67 ;  Oom. 
Big.  Pleader,  F.  18,  Bankes  v.  Parker,  Hob.  76 ;  Taylor  v.  Markham,  Yelv. 
157  ;  Selby  v.  Bardons,  8  B.  &  Adol.  2,  9  Bing.  766.    The  plea  here  does  not 


574  Whittaebr  «.  Mason.    If.  T.  1835.  [MS 

admit  the  opntnot  alleged  in  the  deelaiation,  or  aet  up  an  exenae  for  not  pa- 
fonning  it,  but  merely  avers  that  the  contract,  instead  of  being  ahscdatByiv 
qualified  by  a  custom.  And  this  form  of  replication  is  known  only  in  aetkiii 
of  trespass,  and  trespass  on  the  case,  and  is  whollr  inapplicable  on  an  adioaof 
assumpsit,  as  the  Court  of  Exchequer  held  in  Solly  v.  NaBh,(e)  last  terai. 

J^ndenon,  oontxil.  The  decision  in  Solly  v,  Nash  tamed  on  the  new  ina- 
ment,  and  the  noTclty  of  this  replication  in  assumpsit  is  no  objeotioui  dace  Un 
new  mode  of  pleading  in  that  action  has  ocoasioned  a  necesnty  for  new  nods 
of  reply ;  and  even  in  replevin  the  replicaticm  waa  not  in  use  before  the  ciae  rf 
Selby  V.  Bardons.  It  is  expedient  tliat  such  a  reply  should  be  permitled,  snee 
the  defendant  may  traverse  every  material  £EU)t  in  the  declaxation,  while  tk 
plaintiff  is  under  the  disadvantage  of  confining  himself  to  a  single  pomt, 
although  he  may  have  two  or  three  avaOable  answers  to  tibe  plea.  And  tbe 
replication  here  falls  within  the  prinoiple  on  whidi  it  haa  been  allowed  ii 
actions  of  trespass;  for  the  plea  admits  we  contract  on  which  the  pluntiff  no, 
but  offers  as  an  excuse  that  that  contract  has  not  been  acted  on  at  the  fiopff 
time ;  while  the  replication  only  denies  that  ground  of  defence. 

*Nor  is  it  cumulative;  for  where  several  matters  in  a  plea  go  to  make  ^^ 
np  one  proposition,  the  plea  is  not  double,  Bowles  v.  Lusty,  4  Bindu  *- 
428,  and  the  whole  mav  be  replied  to  as  a  single  proposition.  In  Cure 
Hinchdiffe,  4  B.  &  G.  647,  where  the  defendant  pleaded  that  the  goods  k 
respect  of  which  the  plaintiff  sued  were  sold  and  delivered  to  defendant  bj  A^ 
the  foM^tor  and  tmai  of  plaintiff,  with  the  privity  of  plaintiff,  as  and  for  tk 
goods  of  A.,  ana  that  the  defendant  did  not  xnow  that  the  goods  were  aottk 
property  of  A. ;  that  at  the  time  of  the  sale  and  deliveiyi  A.  was  ud  stills 
andebted  to  defendant  in  more  than  the  value  of  the  goods,  and  that  deliendat 
was  ready  and  willing  to  set  off,  and  allow  to  plaintiff  the  value  of  tliegoodi 
out  of  the  moneys  so  due  and  owinf  from  A. ;  Bayley,  J.  said,  '^  I  am  not  pre- 
pared to  say  that  the  plaintiff  mi^t  not  have  framed  hb  replication  so  u  to 
put  in  issue  both  the  sale  by  the  factor,  as  alleged  in  the  plea,  and  tbe  d^ 
Btated  to  be  due  from  him  to  the  defendant.  Those  two  facts  constitute  om 
matter  of  defence,  and  the  replication  suggested  might  probably  be  sn^orted 
by  the  cases  of  Bobinson  v.  Baley,  1  Burr.  816,  and  O'Brien  v.  Saxon,  2  &  t 
0.  908." 

But  the  plea  is  ill,  aa  setting  forth  a  custom  unreasonable^  and  ineoaibieit 
with  die  contract  set  out  on  the  deckration.  It  is  unreasonable  that  a  pixtff 
who,  by  a  written  contract,  has  expressly  stipulated  for  security,  without  coi' 
fining  himself  to  demand  it  within  a  particular  time,  should  lose  the  benefit  ef 
his  contract  if  he  omits  to  demand  the  security  within  a  ^ven  time;  ai  a& 
events,  a  custom  which  imposes  such  a  condition  on  him,  is  inoonsisteBt  with 
the  contract,  and  cannot  prevail  a^dnst  it  Customs  in  matters  of  tmde  an  to 
be  followed,  only  in  the  absence  3  an  express  contract,  or  where  they  are  eea- 
sistent  with  a  contract  which  has  been  entered  "^into.  In  Wigglesworth  r«^ 
V,  DaUison,  Doug.  196,  where  a  custom  that  tenants,  whether  under  a  ^ 
lease  or  parol  demise,  should  have  the  'waygoing  crop,  was  held  good,  Lord 
Mansfield  said,  ^'The  custom  does  not  alter  or  contradict  the  agreement  in  tke 
lease,  it  onlv  superadds  a  right  which  is  consequential  to  the  taking,  as  a  beriot 
may  be  due  oy  custom,  although  not  mentioned  in  the  grant  or  leaseT^  Here,  tk 


alleged  custom  alters  the  agreement  by  superadding  a  right  which  is  not 
quential  on  the  agreement  namely,  a  right  to  be  exonerated  from  giving  aecaritj 
unless  it  be  required  within  a  given  time.  But  in  Boraston  v.  Green,  16  Eiit) 
71,  it  was  held  that  the  custom  of  the  country  could  have  no  phu»  whoe  tk 
off-going  tenant  held  under  a  lease  expressly  making  a  different  proTisoD  m 
respect  of  the  'waygoing  crop.  And  here,  by  an  express  contract  a  pro?iflion  u 
made  for  security,  different  from  the  limited  provision  set  out  by  tlie  csstfia 

(a)  Kot  yet  reported. 
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80  in  Webb  w.  Fhoukier,  2  B.  &  Aid.  746,  by  die  eiut»iii  of  the  ooant^,  th^ 
oal-goiiig  tenttt  wta  entitled  to  n  allolmee  for  foldege  tMn  the  in-oomlng 
tenant;  wbeie  ft  kaeey  however,  epeoified  oerliin  pajmientB  to  be  made  by  the 
isrooming  to  the  ont^ing  tenant,  at  the  time  of  amtting  the  j^tetoiBes,  among 
which  there  waa  not  mclnded  any  i>ayment  for  Mdage,  it  was  held  tiiat  th^ 
tenna  of  the  leaae  excluded  the  cnatom,  and  that  the  out-goinff  tenant  waa  not 
entitled  to  any  allowance  in  reapeot  to  foldage.  Holding  v.  Figott,  7  Bingh. 
465,  was  decided  on  the  same  prindplej  but  iTatea  v.  l^m^  6  Tiiimt.  446,  la 
nearly  in  point;  there  it  was  held  that,  on  a  warranty  of  pnme  idnged  bacon, 
evidflince  was  not  adansiible  of  a  praotioe  in  the  bacon  trade  to  reoeire  bacon  to 
ft  oertain  degree  tainted  aa  prise  singed  bacon;  nor  of  a  ptaotioe  to  pieelnde 
♦ftitfti  ^^  "purchaser  from  all  remedy,  if  he  did  not  discoYer  and  point  oat  the 
^^^•J  defect  by  an  eariy  day.  And  Heath,  J.,  said  at  Nin  iVins,  (Holt,  N. 
P.  G.  96^)  <<The  eridenoe  of  custom  cannot  be  leoeiTed  te  alter  the  contract/' 

Addi§m,  in  reply.  The  langoage  of  the  rqplieation  de  injtntiA  is  only  applK 
oable  to  cases  of  tort :  and  as  to  the  argument  firom  ei:pediency,  the  objecl  of 
tke  new  roles  is  rather  to  render  the  issue  prsiise  and  explicit,  than  to  leave  It 
open  to  etideace  on  several  points.  Then,  the  plaintiff  haviag  made  his  con- 
tmct  sulject  to  this  custom,  it  is  not  competent  to  him  to  object  that  it  is  nnrea- 
nonable.  But  there  is  nothing  unreasonable  in  limiting  the  time  within  which 
the  pUTDhaaer  shall  be  called  on  to  find  security ;  particularly  when  the  time 
prescribed  is  on  or  before  the  deliveiy  of  the  article.  On  the  contrary,  it  would 
indeed  be  unreasonable  to  call  on  the  purchaser  capridously  at  any  subsequent 
period  when  he  might  have  made  no  airangement  for  the  purpose.  Nor  is  thet« 
any  thing  in  this  custom  inconsistent  with  the  defendant's  contnet  to  give 
security.  The  custom  does  not  alter  or  contradict  the  agreement,  but  merely 
snperadds  the  right  of  having  it  enforced  within  a  given  time,  convenient  for 
both  parties.  In  like  manner  the  custom  of  merchants  allows  three  days'  graoe 
to^  the  payment  of  bills  of  exchange.  In  Lethulier's  case,  2  Salk.  443,  it  waa 
held  that  the  clause,  warranted  to  dtpart  with  convoy^  must  be  construed  ae- 
oordin^  to  the  ussffc  among  merchants;  i.  e.  from  such  places  where  convoys 
are  to  be  had,  as  the  Downs,  &c.  So  in  Baker  «.  Payne,  1  Yes.  jun.  459,  where 
the  captain  of  an  India  ship  sold  aU  his  (ddna  ware  and  merohandise  whidi  he 
brought  home  in  his  last  Voyage,  and  covenanted  to  deduct  all  due  alhwancMf 
^671  ^'  ^^  ^"  permitted  to  adduce  proof  of  a  *custom,  to  shew  that  such 
->  allowances  were  to  be  limited  by  the  price  which  he  was  to  receive.  In 
Donaldson  v.  Forster,  Abbott  on  Shipp.  part  8,  eh.  1,  at  the  trial  befote  Lord  Ken- 
yon  of  an  action  on  a  charter-party,  by  which  it  was  stipulated  that  the  merohant 
should  have  the  exclusive  use  of  the  ship  outwards,  and  the  exclusive  privilep^e 
of  the  cabin,  the  master  not  being  allowed  to  take  any  passengers,  at  which  trial 
the  defendants  insisted  that,  under  a  charter-narty  so  worded,  it  was  the  con- 
stant usage  of  trade  to  allow  the  master  to  tale  out  a  few  articles  for  private 
trade,  his  lordship  sufiered  evidence  to  be  even  to  prove  the  usage,  observing, 
that  although  primA  &oie  the  deed  exdnd^  that  privilege,  yet  he  thought  the 
deed  might  be  explained  by  uniform  and  constant  usage,  the  usage  being  a  tadt 
exception  out  of  the  deed.  In  Smith  v.  Wilson,  8  B.  &  Adol.  728,  ki  a  lease^ 
inter  alia,  of  a  rabbit  wanren,  lessee  covenanted  that,  at  the  expration  of  the 
term,  he  would  leave  on  the  warren  10,000  rabbits,  the  lessor  paying  for  them 
00/*  per  thousand ;  it  was  held,  in  an  action  by  the  lessee  against  the  lessor  for 
refusing  to  pay  for  the  rabbits  left  at  the  end  of  the  term,  that  parol  evidence 
was  admissible  to  shew  that,  by  the  custom  of  the  country  where  the  lease  was 
made,  the  word  thouiand,  as  applied  to  rabbiti,  denoted  twdve  kmdred.  That 
case  goes  further  than  the  present;  for  the  defendant  does  not  seek  to  elude  the 
giving  securityor  to  alter  its  amount,  but  merely  to  fix  the  time  when  it  shall 
be  required.  The  prindple,  as  laid  down  in  2  Starkie  on  Evidence,  567,  is,-^ 
<<  that,  in  commercml  a&irs,  and  all  the  other  usual  and  common  transactions 
of  life,  it  would  be  attended  with  great  ineonvemenoe  that  ^  well  known  and 
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ordinary  piftotioe  and  usage  on  the  sabjeot  should  not  be  tacitly  aaneud,  liy 
virtue  '''oi  such  a  presumption,  to  the  terms  of  a  oontraot,  and  that  the  r^go 
parties  should  either  be  deprived  of  the  certainty  and  advantage  to  be  >• 
derived  from  the  known  course  of  dealing,  or  to  be  placed  under  the  neeenft^ 
of  laboriously  specifying  in  their  contract  by  what  particular  usages  th^  meast 
to  be  bound/'  Our.  adv.  vuU. 

TiNDAL,  C.  J.  This  case  comes  before  us  upon  a  special  demurrer  to  the 
plaintiff's  replication.  And  the  first  question  is,  whether  the  replksatioii  is 
good  in  point  of  law. 

The  plaintiff  declares,  in  his  first  count,  upon  a  contract  of  sale  of  eertak 
books  to  the  defendant,  under  certain  special  conditions  set  oat  in  the  deohn- 
tion. 

To  this  the  defendant  pleads  in  bar,  that  the  books  were  sold  to  him  upon  tk 
conditions  set  out  in  the  declaration,  but  subject  and  according  to  the  lungeaod 
course  of  dealing  observed  amongst  booksellers  in  London,  by  which  us^e  nd 
course  of  dealing,  as  stated  in  the  plea,  a  material  variation  is  made  in  the  tem 
of  the  contract  declared  upon ;  and  he  concludes  his  plea  with  a  verifiatioB.  Ti 
this  plea  the  plaintiff  has  replied  in  the  general  form ;  "  that  the  plaintiff  of  b 
own  wrong,  and  without  the  cause  by  the  defendant  in  his  plea  alleged,  ooaunt- 
ted  the  breach  of  promise  in  the  said  first  count  mentioned,  in  manner  and  foiS}" 
&c.  concluding  to  the  country ;  and  to  this  replication  the  defendant  deomii 
specially,  shewing  the  causes  of  demurrer  therein  contained. 

And  we  are  of  opinion,  that  the  replication  upon  the  state  of  this  reeord  w 
informal  and  insufficient. 

It  is  well  known,  that  this  general  form  of  replication  is  mllowed  in  aetkms 
of  trespass,  and  of  trespass  on  the  case,  where  the  defendant's  plea  is  ^^ 
merely  in  excuse  of  *an  injury  to  the  person  or  reputation  of  another.  ^ 
In  those  cases,  although  the  plea  may  contain  a  multiplicity  of  ficts,  yet  if  tkef 
amount,  when  taken  altogether,  to  an  excuse  of  the  act  complained  of,  asdoos- 
lain  neither  matter  of  record,  nor  any  claim  or  interest  in  or  out  of  land,  nor 
any  authority  ^m  the  plaintiff,  the  plaintiff  is  allowed  to  put  in  issue  tiie&cti 
which  constitute  the  defendant's  excuse  by  this  general  traverse. 

Whether  this  form  of  replication  which  has  hitherto  been  used  in  aetioDi  rf 
trespass,  and  actions  on  the  case  only,  is  applicable  to  an  action  upon  promiaaS) 
may  be  doubtful;  but,  without  entering  into  that  question,  it  is  cletr,  that  it 
can  only  be  applicable  where  the  plea  states  matter  which  admits  the  promifl 
as  laid  in  the  declaration,  and  excuses  its  non-performance. 

The  form  and  language  of  the  replication  proves  this :  it  is  a  denial  of  Ac 
excuse  contained  in  the  defendant's  plea;  unless  the  plea,  therefore,  does  eoo- 
sist  of  matter  of  excuse,  there  is  no  issue  joined. 

But  we  think  this  plea,  which  seeks  to  introduce  a  new  condition  istotk 
special  promise  stated  in  the  declaration,  does  not  admit  that  pTomiN,iid 
excuse  the  non-performance  of  it,  but  does  in  effect  deny  that  such  promise  wu 
ever  made.  The  replication,  therefore,  which  only  proposes  to  deny  the  excoie 
set  up  in  a  plea,  where  no  excuse  is  alleged,  appears  to  us  to  be  inforiDal  ud 
insufficient. 

The  plaintiff,  however,  objects  to  the  plea  itself,  and  if  that  plea  is  bad  » 
gitbstancej  undoubtedly,  upon  the  whole  record,  the  plaintiff  ought  to  prenfl. 

The  objection  taken  to  the  plea  is,  that  the  defendant  cannot,  by  law,  nij 
the  terms  of  a  written  contract  by  the  introduction  of  the  custom  aad  onge  w 
the  trade.  And  that,  as  he  would  be  precluded  from  shewing  such  cBStom  or 
usage  in  evidence,  he  is  equally  prevented  from  plying  the  same  in  bar  of  tbt 
action.  How  far  *a  mercantile  contract  reduced  to  writing  and  signed  ^3^0 
by  the  parties,  which  is  silent  on  a  particular  point,  may  have  thai  '- 
silence  supplied  by  evidence  of  a  general  course  and  usage  of  the  trade,  vitltiv 
the  limits  of  which  the  contract  was  made,  and  to  which  it  relates,  is  a  qaee* 
tion  which  it  would  be  difficult  to  answer  with  exactness  and  preeision.   Bit 
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m  thifi  ease,  we  think  the  qnestiioii  does  not  ocoar.  For  we  think  ourselves  not 
bound  to  take  notice  upon  this  reoord,  that  there  was  any  written  contract  or 
agreement  signed  hy  the  defendant.  There  is  no  such  allegation  in  the  decla- 
ration ;  and  although  we  might  be  led  to  conjecture  from  some  of  the  expres- 
sions therein  used,  that  such  was  the  fact,  we  think  it  by  no  means  sufficiently 
clear  upon  the  pipings,  to  warrant  us  to  infer  it  in  support  of  an  objection  to 
the  defendant's  plea. 

The  plea,  therefore,  not  having  been  specially  demurred  to  as  amounting  to 
the  general  issue,  or  upon  any  other  ground  of  form,  we  think,  as  the  facts 
stated  therein  are  admitted  by  the  plaintiff's  demurrer,  that  it  is  a  plea  substan- 
tiaUy  good,  and  therefore  we  give  our  Judgment  for  the  defendant. 


PONTET  V.  BASINGSTOKB  Canal  Company.    Nov.  25. 

Acaiud  aetprOTided,  that  "proprietors,  land  ownerSi  and  others  interested  in  the  said 
MTigation,"  ghoald  have  a  right  to  inspect  the  books  of  the  company: 

Held,  that  a  creditor  by  bond  was  a  person  interested  in  the  navigation,  within  the  spirit 
of  the  above  enactment. 

This  action  was  brought  on  three  deeds  poll  issued  by  the  Basingstoke  Canal 
Company  in  1793, 1795,  and  1797,  and  conditioned  for  the  payment  of  money 
borrowed  by  the  company.  Interest  had  been  paid  on  them  up  to  1824,  but 
not  since. 

to>7in  *The  defendants  now  pleaded,  that  the  deeds  were  made  by  virtue  of 
^  a  meeting  of  proprietors  which  was  not  duly  convened;  that  the  assets 
of  the  company  were  insufficient  to  pay  the  plaintiff,  without  giving  him  a  prio- 
rity not  warranted  by  the  act  incorporating  the  company;  and  as  to  a  part  of 
the  arrears  of  interest,  the  statute  of  limitations. 

Upon  affidavit  of  these  facts ;  that  the  right  to  the  money  had  never  been 
disputed ;  and  that  the  inspection  was  necessary  in  order  to  the  plaintiff's  pro- 
ceeding safely  with  his  cause, 

Barstow,  obtained  a  rule,  calline  on  the  company  to  shew  cause  wh^  they 
should  not  pfoduce,  and  why  the  plaintiff  should  not  be  at  liberty,  at  his  own 
expense,  to  inspect  the  books  of  the  company  touching  the  matters  in  their  plea 
respecting  the  validity  of  the  deeds  declared  on. 

Wxlde^  Serjt.,  and  Brie,  who  shewed  cause,  contended  that  the  books  in  ques- 
tion must  be  considered  in  the  same  light  as  the  defendant's  title  deeds,  which 
the  plaintiff,  not  being  a  member  of  the  company,  could  have  no  right  to  inspect; 
and  they  cited  Batcliffe  v,  Bleasby,  8  Bingh.  148,  Bowe  v.  Howden,  4  Bin^h. 
539,  and  Imperial  Gas  Company  v.  Clarke,  7  Bingh.  95^  to  shew  th$it  the  plain- 
tiff's case  did  not  fall  within  the  principle  on  which  the  Court  compels  the 
inspection  of  an  adversary's  papers, — ^when 

Barstow,  referred  to  the  act  incorporating  the  Basingstoke  Canal  Company 
(18  Ot.  3,  c.  Izzv.  local  and  public),  which  expressly  provides,  that  *'  proprie- 
tors, land-owners,  and  others  interested  in  the  said  Navigation^'  shall  be  entitled 
to  inspect  the  company's  books. 

*3721       *  ^^^'  contended  that  the  words,  '^  others  interested  in  the  said  navi- 
-*  gation,"  could  only  apply  to  others  of  ^he  same  description  as  proprietors 
or  land-owners,  and  did  not  include  mere  creditors. 

TiNDAL,  C.  J.  It  appears  to  me,  that  the  present  applicant  falls  within  the 
equitable  principle  of  the  authority  given  by  the  act.  Persons  who  Lave  lent 
money  to  the  company  are,  in  a  general  sense,  interested  in  the  proceedings  of 
the  navigation. 

The  rest  of  the  Court  concurred  in  making  the  rule  Absolute. 
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SBOTd  V.  THOMAS.    JVbv.  26. 

la  an  acUon  of  slander,  tbe  plea  of  pririleged  eommiuiieation  muBt  allege  that  fiieddbd- 
ant  made  the  eommttnication  on  a  lawfal  ocoamon,  beliering  it  to  be  tnie,  and  wUm 
mtUiu;  or,  at  least,  bona  fide. 

The  first  count  of  the  deolaratioii,  after  the  usiul  indveeDoient  of  good  lepotafioD, 
alleged  that,  before  and  at  the  time  of  the  committing  of  the  crieyaaoes  bj  tbe  <»• 
fendant  as  thereinafter  mentioned,  and  from  thence  hitherto,  Uie  |daintiff  bad  bea 
and  still  was  a  haberdasher  and  laceman,  and  had  always  exeiciaed  and  earned  oi, 
and  still  did  exercise  and  carry  on  the  trade  and  business  of  a  draper,  bber- 
dasher,  and  laceman,  with  integri^,  honesty,  and  propriety  of  oondnet:  tbft 
plaintiff  had  not  been,  nor  until  the  time  of  the  committing  of  the  sermi 
ffrievanoes  by  the  defendant  as  thereinalter  mentioned,  had  been  snspeetod  to 
nave  been,  in  embarrassed  or  insolvent  circumstances  in  the  way  of  his  aid  tndi 
or  business,  or  imprisoned,  or  a  person  unit  to  be  credited  in  the  way  of  bb  wi 
trade  or  business  as  thernnaf ter  stated  to  have  been  charged  «p<m  and  hnpotad  to 
him  by  the  defendant,  or  guilty  of  any  offences  or  misconanct  whaterer:  bf 
means  of  which  *said  premises  the  plaintiff,  before  the  committing  of  the  ^^ 
several  grievances  by  the  defendant  as  thereinafter  mentioDed,  had  de-  >- 
servedly  obtained  the  good  opinion  and  credit  of  all  his  neighbours,  and  otliff 
subjects  of  this  realm  to  whom  he  ?ras  in  anywise  known,  and  had  also  thereby 
acquired,  and  was  then  thereby  didly  and  honestly  acquiring  great  gaina  ud 

g refits  in  his  said  trade  and  business,  to  the  comfortable  suppcxi  of  himself  ad 
is  family,  and  the  great  increase  of  his  riches :  yet  the  defendant,  well  knoviig 
the  premises,  but  greatly  envying  the  happy  state  and  condition  of  the  pbiaiiil^ 
and  contriving  ana  maliciously  intending  to  injure  the  plaintiff  in  his  said  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  dit- 
grace,  with  and  amongst  all  his  neighbours,  and  other  subjects  of  this  rain, 
and  to  cause  it  to  be  suspected  and  believed  by  his  the  plaintiff's  ndghbosi^ 
and  other  subjects  of  this  realm,  that  the  plaintiff  had  been  in  embarsssed  cir- 
cumstances in  the  way  of  his  said  trade  or  business,  and  a  person  unfit  to  be 
eredited  in  the  way  of  hb  said  trade  and  business,  and  to  vex,  harass,  iapo- 
verish,  and  wholly  ruin  the  plaintiff  in  his  said  trade  and  business,  hcretofec^ 
to  wit,  on  the  10th  of  October,  1834,  in  a  certain  discourse  which  the  defeadait 
then  had  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  tke  viy 
of  hb  said  trade  and  business,  in  the  presence  and  hearing  of  mvers  subjeetiM 
this  realm,  then  in  the  presence  and  nearing  of  the  said  subjects,  fidseljasd 
maliciously  spoke  and  publbhed  of  and  concerning  the  plaintiff,  and  of  uJ 
concerning  him  in  the  way  of  his  trade  and  business,  the  false,  scaadalosi) 
malicious  and  defamatory  words  followinfl;,  that  was  to  say: — "I  do  Dot  dtt 
business  with  him''  (meaning  the  said  pMntiff  in  the  way  of  hu  tiade  asd 
business),  ^^  nor  will  I,  u  he  b  a  queer  character,  *and  has  been  deeply  |^y| 
involved  in  debt,  and  in  several  prisons ;"  thereby  meamng,  and  beug  '- 
by  the  last  mentioned  subjects  then  understood  to  mean  to  insinuate  that  tbi 
plaintiff  had  been  in  embarrassed  circumstances,  and  was  unfit  to  be  eredited  u 
the  way  of  his  said  trade  and  business.  The  second  count  concluded  by  a"' 
as  special  damage,  by  reason  of  the  committing  of  the  grievances  b^  the  < 
ant,  the  refusal  of  several  persons,  nominatim,  to  deal  with  the  plaintiff. 

The  defendant  pleaded,  that  before  and  at  the  time  of  speaking  and  pabbrt- 
ing  the  said  several  words  and  each  of  them  in  the  declaration  mentioDed,  w 
defendant  was  a  linen  merchant,  and  the  trade  and  business  of  a  linen  mff- 
chant  during  all  that  time  ezercbed  and  carried  on :  that  John  ^'^^^jj' 
the  declaration  mentioned,  was  also  theretofore,  and  during  all  the  time  Mori 
mentioned,  a  hosier  and  haberdasher,  and  the  trade  and  business  of  s  boitf 
and  haberdasher  during  all  that  time  exercised  and  carried  <m :  that  th«  w  i^' 
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Wreford  being  then  denrow  of  injuring  and  lenrnini^  and  having  ooeauon  lo 
inquire  and  learn  in  the  way  of  hia  trade  and  boaineas  of  a  hosier  and  haber- 
dasher aforesaid,  into  the  solvency  and  state  of  affairs  of  the  plaintiff,  and  be- 
liering  that  the  defendent  could  then  afford  him,  the  said  J.  Wreford,  infor- 
mation as  to  such  solyencT  and  state  of  affairs,  did  then,  to  wit,  on,  Ac.,  send 
one  W.  Wreford,  the  nephew  of  the  said  J.  Wreford,  and  his  agent  for  that 
purpose,  to  inquire  into  and  learn  from  the  defendant,  the  solvency  and  state 
of  affidrs  of  the  plaintiff:  and,  thereupon,  the  defendant  being  inquired  of  ^  to 
the  sdvency  ana  state  of  affairs  of  the  plaintiff  by  the  said  W.  Wreford  as  such 
agent  as  aforesaid  of  the  said  J.  Wreford  in  the  way  of  the  said  trade  and  busi- 
ness so  carried  on  by  the  said  J.  Wreford,  did,  in  answer  to  such  inquiry,  speak 
*S751  *^^  publish  to  the  said  W.  Wreford  as  such  agent,  the  aaid  several 
•I  words  in  the  declaration  mentioned,  as  he  laiffiilly  miffht  for  the  cause 
aforesaid,  the  same  then  being  a  confidential  communication  by  the  defendant 
to  the  sud  W.  Wreford  as  such  agent,  he,  the  defendant,  at  the  time  of  so 
q>eaking  and  publishing  the  said  words  as  aforesaid,  firmly  believing  the  same 
and  each  of  them  to  be  true ;  which  said  speaking  and  publishing  were  the 
same  speaking  and  nublishing  by  the  defendant  of  the  said  words  as  in  the 
declaration  mentioned,  and  whereof  the  plainUff  had  above  thereof  complained 
against  him }  and  that,  the  defendant  was  ready  to  verify. 

The  defendant  then,  in  another  plea,  denied  the  exbtenoe  of  the  special  damr 
age  alleged  in  the  second  count  of  the  declaration. 

To  these  pleas  the  plaintiff  demurred,  and  assigned  as  causes  of  demurrer. 
that  the  matters  pleaded  were  in  bar  if  the  words  were  spoken  maliciously  j  and 
that  therefore  the  plea,  if  it  admitted  malice,  was  bad ;  and  if  it  denied  the 
malice,  was  argumentative  and  amounted  to  the  general  issue,  and  being  a  de- 
nial should  have  concluded  to  the  country ;  that  the  plea  did  not  sufficiently 
deny  the  grievances,  or  confess  and  avoid  them :  tJiat  the  matters  pleaded  did 
not  avoid  the  malice  :  that  the  plea  would  take  awav  from  the  jury  the  con- 
sideration of  the  question  of  malice,  although  the  mahoe  was  either  the  gist,  or 
at  least  a  substantive  part  of  the  cause  of  action :  that  the  plea  amounted  to 
the  plea  of  not  guilty :  that  it  did  not  confess  the  meaning  with  which  the 
words  were  charged  in  the  declaration  to  have  be^i  spoken :  that  the  pleai 
although  it  professed  to  answw  the  whole  declaration,  only  justified  a  speaking 
and  publishmg  to  one  person,  althouj^  the  defendant  was  char^  with  speak- 
ing and  publisoing  the  words  in  the  presence  and  hearing  of  divers  :  that  the 
^761  ^^  ^shewed  no  reascHi  or  necessity  for  publishing  the  words  in  the 
-^  presence  of  divers,  when  the  occasion,  as  stated  in  the  plea,  only  re- 
quired the  defendant  to  speak  the  words  to  one  person  alone :  that  the  pka 
ouffht  to  have  shewn  some  reason  why  the  defendant  should  believe  the  words 
to  be  true;  and  also  that  it  ought  to  have  shewn  what  occasion  John  Wreford 
had  to  inquire  into  the  solvency  and  state  of  affairs  of  the  plaintiff,  that  the 
Court  might  see  whether  it  wss  a  lawful  occasion  :  and  that,  at  all  events,  the 
plea  ought  to  have  stated  the  occasion  to  have  been  lawful  or  proper,  and  that 
the  defendant  had  notice  of  it ;  that  the  plea  was  substantially  ^ad,  because  a 
party  who  does  not  appear  by  the  plea  to  be  the  relation  or  friend,  or  to  have 
any  connection  with  the  person  who  applies  to  him,  or  to  have  any  grounds 
for  his  belief,  is  not  justifiM  in  making  false  assertions  injurious  to  a  trades- 
men's credit :  and  that  the  plea  was  in  other  respects  informal,  uncertain,  and 
insufficient.  As  to  the  third  plea, — that  the  special  damage  was  not  the  gist  of 
the  action,  nor  traversable ;  tnat  the  defendant  could  not  plead  a  plea  to  the 
damage  alone,  the  damage  not  being  by  itself  a  cause  of  action  or  divisible  from 
the  rest  of  the  grievances;  that  the  nlea  did  not  sufficiently  point  out  what  it 
was  to  which  it  was  intended  to  be  pleaded;  and  that  it  was,  m  other  respectS| 
ancertaini  informal,  and  insufficient. 

Talfourdj  Serjt.,  in  support  of  the  demurrer,  referred  to  the  language  of 
Littledale,  J„  in  MTherson  t.  Daniels,  10  B.  &  C.  272,  and  of  Bayley,  J.,  in 
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Oarr  v.  Hinohliff,  4  B.  &  C.  547,  also  to  Smith  v.  Spooner,  8  Tkvnt  246,  asi 
Com.  Dig.  Pleader  E.  14,  to  shew*  that  the  plea  was  bad,  as  amounting  to  ^^^ 
the  general  issue,  and  disclosing  only  matters  which  might  be  ^yen  in  >- 
evidence  under  that  issue ;  but  upon  this  point  the  Court  pronounced  do 
opinion.  The  principal  objection  to  the  plea  was,  that  it  did  not  negative  the 
existence  of  malice  on  the  part  of  the  defendant,  or  justify  the  makiog  a  ood- 
mui^cation  in  the  presence  of  many,  which  at  all  events  ought  only  to  hxn 
been  made  to  the  party  inqairing. 

Then,  the  third  plea,  denying  the  existence  of  special  damage,  afforded  ao 
answer  to  the  action.  The  plaintiff  vras  entitled  to  some  damages,  aod  the 
quantum  was  immaterial. 

Stcrk$y  Serjt.,  contri.  The  objection  on  the  score  that  the  plea  docs  Mi 
negative  the  existence  of  malice,  assumes  that  the  alleeation  in  the  dedantkm, 
that  the  words  were  spoken  maliciously,  is  material.  But  where,  as  in  the  pre- 
sent case,  words  are  slanderous  in  themselves,  proof  of  malice  is  unneoesnij, 
and  the  allegation  of  it  immaterial.  In  Bromage  v.  Prosser,  4  B.  &  0. 256, 
Bayley,  J.,  says,  ^<  In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that 
the  defendant  spoke  them  faUdy;  it  is  not  neeessary  to  state  that  the?  wen 
spoken  malicimuiy.  This  is  laid  down  in  Styles,  892,  and^as  adjudged  apoi 
error  in  Meroer  v.  Sparks,  Owen,  51;  Noy,  85.  The  objection  there  was,  thit 
the  words  were  not  charged  to  have  been  spoken  maliciously ;  but  the  Court 
answered  that  the  words  were  themselves  malicious  and  slanderous,  aad,  then- 
fore,  the  judgment  was  affirmed.'' — '<  In  an  ordinary  action  for  a  libel  or  for 
words,  though  evidence  of  malioe  may  be  given  to  increase  the  damages,  it  nefcr 
is  considered  as  essential,  nor  is  there  any  instance  of  a  verdict  for  a  defendaat 
on  the  ground  of  want  of  malice." 

In  Drewe  v.  Coulton,  (in  note  to  Harman  v.  Tappenden,l  East,  561,)  itvas 
held,  that  charging  that  *the  defendant,  knowing,  &o.,  and  wrcngfuOy  j^^ 
intending  to  deprive  plaintiff,  &c.,  hinder^  him  from  giving  his  vote,  &c,  ■> 
was  a  sufficient  allegation  of  malice.  So  in  Milwani  v.  Sargeant,  (in  note  to 
Harman  v,  Tappenden,  1  East,  561,)  which  Garrow  proposed  to  distingnish  froa 
Ashby  V.  White,  on  the  ground  that  the  declaration  did  allege  the  act  done  to 
have  been  malicious,  Ashhurst,  J.,  said  '^  that  the  distinction  was  not  veil 
founded,  for  it  was  laid  to  be  <  wrongfully  intending  to  injure,'  &o.,  which  its 
the  same  as  <  maliciously j  &c. ;  and,  therefore,  the  pliuntiff  recovered." 

And  this  plea,  though  it  should  be  held  to  amount  to  the  general  issue,  nty 
still  be  pleaded;  1  Wms.  Sand.  180,  (note  to  Lake  v.  King;)  particularly  nsM 
the  new  rales,  the  object  of  which  was  to  obviate  the  inconvenience  ocetdoied 
bj  pleas  so  general  as  that  in  J' Anson  v.  Stuart,  1  T.  R.  748.  Nor  is  it  olat^ 
rial  that  the  communication  was  made  in  the  presence  of  many.  The  gist  of 
the  action  is  the  communication ;  and  the  plea  is  sufficient  if  it  goes  to  thegiit 
of  the  action :  Montprivatt  v.  Smith,  2  Gampb.  178,  Taylor  v.  Cole,  S  T.  B. 
292.  Besides,  the  allegation  that  the  words  were  spoken  in  the  presence  and 
hearing  of  divers  subjects,  amounts  to  no  more  than  an  averment  of  publieatioD; 
1  Wms.  Sauod.  242,  note  1 ;  which  is  admitted  by  the  plea. 

As  to  the  third  plea,  it  certainly  does  not  go  the  gist  of  the  action ;  but  lh«rc 
can  be  no  objection  to  the  defendant's  denying  the  existence  of  special  dsmage. 

SANDAL,  C.  J.    The  plea  must  be  an  answer  to  the  action;  there  is  no  sack 
ing  as  a  plea  to  the  damages.] 

Taf/ourd  in  reply.  The  older  authorities  on  the  subject  of  the  alleation  of 
malice  are  much  shaken  by  Macpherson  v.  Daniell,  where  Mercer  v.  Sparks  being 
♦cited,  Parke,  J.,  said,  "  That  was  after  verdict,  and  malice  must  have  r^g^ 
been  proved  at  the  trial."  At  all  events,  malice  must  be  implied  on  this  *- 
declaration ;  and  then,  the  objection  to  the  plea  is,  that  it  does  not  ooofea  or 
deny  the  malice,  and  therefore  affords  no  answer  to  the  gist  of  the  action.    The 

guestion  is,  not  whether  the  statement  made  by  the  defendant  is  tme,  or  wbetbff 
e  believed  it  to  be  true;  but  whether  it  was  spoken  on  a  lawful  oocasioo,  boti 
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fide,  and  wiihoai  nulioe.  In  Pitt  v.  Donovui,  1  H.  &  8.  689,  in  an  action  for 
slander  of  title  conveyed  in  a  letter  to  a  person  about  to  pnrohaae  the  estate 
of  plaintiff,  impating  insanity  to  Y.,  from  whom  the  plaintiff  purchased  it,  and 
that  the  title  would,  therefore,  be  disputed,  per  quod  the  vendee  refused  to  com- 
plete the  purchase;  it  was  held  that  the  defendant,  who  had  married  the  sister 
of  Y.,  who  was  heir-at-law  to  her  brother  in  the  event  of  his  dying  without 
issue,  was  not  to  be  considered  as  a  mere  stranger ;  and  that  the  question  for 
the  jury  was,  not  whether  they  were  satisfied  as  men  of  good  sense  and  good 
understanding  that  Y.  was  insane,  or  that  the  defeodant  entertained  a  persua- 
sion that  he  was  insane,  upon  such  grounds  as  would  have^persuaded  a  man  of 
sound  sense  and  knowledge  of  business;  but  whether  he  acted  bona  fide  in  the 
oommnnication  which  he  made,  believinff  it  to  be  true,  as  he  judged  according 
to  his  own  understanding,  and  under  suon  impressions  as  his  situation  and  cha« 
racter  were  likely  to  beget.  Cur,  adv,  vuk. 

TiNDAii,  C,  J.  The  argument  in  this  case  has  turned  principally  on  the  spe« 
did  demurrer  to  the  second  plea.  For  as  to  the  third  plea,  which  is  pleaded,  not 
^3801  ^  ^^^  action,  but  to  the  special  damage  only,  we  held  it  to  be  *insttffi« 
^  dent  as  the  argument  was  proceeding  before  us.  The  allegation  of  spe* 
oial  dama^  in  a  deckration  of  slander  is  intended  only  as  notice  to  ike 
defendant,  m  order  to  prevent  his  being  taken  by  surprise  at  the  trial.  Where 
the  words  are  actionable  in  themselves,  it  is  not  the  gist  of  the  action,  but  a 
oonsequence  only  of  the  right  of  action.  If  the  plabtiff  proves  his  special 
damage,  he  may  recover  it;  if  he  fails  in  proving  it,  he  may  still  resort  to,  and 
recover,  his  special  damages.  A  traverse,  therefore,  of  such  an  allegation  is  im- 
material and  improper,  as  a  finding  upon  it  either  way  will  have  no  effect  as  to 
the  right  to  the  verdict. 

WiUi  respect  to  the  second  plea,  it  avers  in  substance,  that  the  words  com** 
plained  of  in  the  declaration  were  spoken  in  the  course  of  a  confidential  com- 
munication between  the  defendant  and  a  person  who  had  made  inquiries  respecting 
the  solvency  and  state  of  affairs  of  the  pldntiff,  when  the  inquirer  was  then 
about  to  trust  in  the  course  of  his  trade  and  business ;  and  it  further  avers,  that 
at  the  time  of  his  speaking  the  words  in  question,  he,  the  defendant,  firmly  be- 
lieved the  same  and  each  of  them  to  be  true.  To  this  plea  the  plaintiff  had  de- 
murred, and  has  assigned  several  causes  of  special  demurrer.  The  two  points,  how- 
ever, which  have  been  relied  on  in  argument  before  us  are  these :  first,  that  the 
plea  amounts  to  the  general  issue,  and  is,  on  that  account,  bad ;  and,  secondly, 
that  the  defendant  has  not,  by  the  allegations  in  his  plea,  sufficiently  negatived 
that  the  speakins  of  the  words  was  accompanied  with  malice  in  fact,  so  as  to 
constitute  a  legal  answer  to  the  action. 

It  is  unnecessary  to  eive  any  opinion  on  the  first  objection,  because,  upon 
the  ground  of  the  second,  we  think  the  plea  is  insufficient  in  law.  The  sround 
of  defence,  intended  to  be  set  up  by  the  defendant,  is,  that  the  words  were 
*3811  ^P^^^^  ^^  ^°  occasion  in  which  the  ^exigencies  of  society  demand  that 
-■  there  should  be  the  unlimited  right  to  make  inquiry  on  the  one  hand, 
and  the  unlimited  freedom  to  communicate  on  the  other,  such  communication 
being  made  without  any  malice  agdnst  the  plaintiff.  There  can  be  no  doubt 
that  where  such  an  occasion  occurs,  and  there  is,  in  the  making  of  the  commu- 
nication, the  absence  of  express  malice,  or  malice  in  &ct,  the  law  holds  the 
communication  to  be  innocent,  and  to  give  no  right  of  action  to  the  plaintiff. 
In  order,  however,  to  constitute  such  a  defence  in  any  case,  both  circumstances 
must  be  found  to  concur :  and  after  the  just  occasion  for  the  communication  has 
appeared  in  proof,  the  issue  must  depend  on  the  existence  or  absence  of  express 
malice  against  the  plaintiff.  The  question,  therefore,  upon  the  present  plea  is, 
whether  it  states  with  sufficient  certainty  both  the  circumstances  above  men- 
tioned. So  far  as  relates  to  the  occasion  of  publishing  the  libel,  the  statement  in 
the  plea  appears  to  us  to  be  free  from  any  sound  objection.  The  publication  is 
alleged  to  have  tiJcen  place  in  the  course  of  a  confidential  communication  between 
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one  tradesman  and  another,  as  to  tlie  Bobrenoy  of  a  third  person,  whom  the  in 
qnirer  was  about  to  tnxat.  If  snoh  oommnnications  are  not  protected  by  tbe 
kw  from  the  danger  of  yezatioos  litigation  in  cases  where  thej  torn  out  to  k 
incorrect  in  fact,  the  stability  of  men  engaged  in  trade  and  commerce  woaldh 
exposed  to  the  ffreatest  hasaird,  for  no  man  would  answer  an  inquixj  as  to  tiie 
soiyency  of  another.  But  then  comes  the  question  as  to  the  other  net,  wldek 
is  essential  to  eomplete  the  defence :  was  Ae  communication  made  without  nj 
malice  against  the  plaintiff?  And  we  think  the  plea  is  defectiye  in  respeet  to 
its  allegation  on  this  point.  The  plea  neither  expressly  denies  maHce,  m 
states  &e  publication  to  haye  been  made  honestly  or  bonft  fide,  wlueh  might 
hare  amounted  to  an  implied  denial  of  malice.  All  that  it  *Uleges  is,  r^ 
that  the  defendant  firmly  believed  the  words  spoken  to  be  true.  Now  ^ 
this  is  the  denial  of  one  ground  upon  which  malice  in  hci  might  be  presumed 
against  the  plaintiff,  but  of  one  only.  If  the  plaintiff  could  shew  that  toe  defts- 
diant  had  uttered  the  words,  and  had  not  believed  them  to  be  true  at  the  time  k 
uttered  them,  it  would  undoubtedly  be  oondusiTe  evidence  of  the  defeodaot!i 
maHce  against  the  plaintiff.  The  allegation,  therefore,  in  the  plea,  that  the  defio- 
dant  did  believe  the  words  to  be  true,  ne^tives  undoubtedly  that  single  groinJ 
of  malice,  but  no  more.  The  communication,  however,  may  have  been  nuuickw 
on  various  otiier  ffronnds.  Direct  malice  agunst  the  plaintiff  may  have  gone  &r 
in  |H!oducing  tiie  defendant's  belief.  Oonsistentiy  witn  the  allegation  in  his  pies, 
the  defendant  may  have  sought  out  the  occasion  of  hearing  the  slander  of  theplsB- 
tiff,  and  again  the  subsequent  occasion  of  making  the  communication.  These, 
and  other  grounds  of  a  malicious  spmtking  of  the  words,  would  be  exduded  bj 
an  express  denial  of  maHce,  or  the  allegation  that  the  words  were  spoken  boneijj 
and  bond.  fide.  But  we  think  the  abmnoe  of  maHce  in  fact  against  the  phd&df 
does  not  appear  with  sufficient  certainty  upon  the  fiMe  of  this  plea :  and  for  vi&t 
of  the  express  or  implied  denial  of  it,  we  hold  the  plea  to  be  CMid,  and  that  there 
most  be  judgment  for  the  plaintiff  on  tiie  second  and  third  pleas. 

Judgment  for  pUntif . 


•HOFFMAN  and  Another  v.  HABSHALL.    MvemheriH.   [*M 

A  partioular  average  loss  was  inetured  bxthestraading  of  a  iJ^iAlerooiiTeyiiig  goods fna 
ship  to  shore:  the  goods  being  Insured  free  from  aTerago,  unless  gononl,  or  the  # 

should  be  stranded, 
Held,  that  the  insurer  was  not  Uable. 

Assumpsit  on  a  policy  of  assurance,  whereby  the  plaintiffii  caused  ihemsdni 
to  be  insured,  lost  or  not  lost,  at  and  from  Groningen  to  Boehester,  indMd\»s 
risk  o/crafi  to  and  from  the  »htp,  upon  any  kind  of  goods  and  mefchandia^ 
and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  ss^ 
other  furniture,  of  and  in  the  good  ship  or  vessel  called  the  Petronella  Cathedas; 
beginning  the  adventure  upon  the  said  soods  and  merchandises  from  the  losdi^ 
thereof  on  board  the  said  ship,  and  so  should  continue  until  the  said  shifs  *i» 
all  her  ordnance,  taoUe,  apparel,  &c.^  and  goods  and  merchandises  whabKTeri 
should  be  Sffrived  at  Boehester,  and  the  goods  and  merchandises  should  be  that 
discharged  and  safely  landed.  The  said  ship,  &c.,  goods  and  merchandises,  s^ 
for  so  much  as  concerned  the  assured,  by  agreement  bc^tween  the  assored  iw 
assurers  in  that  policy,  were  valued  at  750/.  on  linseed  cakes,  free  of  parties 
average,  unless  the  ship  should  he  stranded.  Touching  the  adventures  and  pov 
which  the  assurers  were  contented  to  bear,  and  did  take  upon  themselns  ia  w 
voyage,  they  were  of  the  seas,  &c.,  and  of  all  other  perils,  losses,  and  '^^'^ 
that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said  goo* 
and  merchandises  and  ship,  &c.,  or  any  part  thereof.  And  by  a  oertaiD  mta^ 
raodum  thereunder  written,  com,  fish,  salt,  fruit,  flour,  and  seed,  wewimni*** 
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free  from  aymge,  unless  fjmenl,  or  the  dip  diotild  be  stranded ;  sngar,  tobacoo, 
hemp;  flax,  hides,  and  skins  were  warranted,  free  fttnn  aTerage,  under  5?.  per 
*3841  ^^^'  ^  ^^  ^^  ^^^^  goods,  also  the  ship  and  freight,  were  ^warranted 
^  free  from  average,  nnder  8/.  pw  oent.,  nnless  genenl,  or  the  ship  shonld 
be  stnmded.  And  bj  a  certain  other  memorandttm  thereunder  written,  it  was 
declared  that  the  said  insurance  was  on  linseed  cakes,  valued  at  750/. 

After  the  usual  averments  of  payment  of  premium,  mutual  promises,  and  the 
loading  and  eontinuaaoe  of  the  goods  on  board  the  ship  during  the  voyage,  the 
phdntiffs  alleged  that  the  sud  ship  or  vessel,  with  the  goods  on  board  thereof, 
deported  and  set  sail  from  Ghroningen  on  her  voyage  towards  Roohester :  that 
after  her  departure  from  Groningen,  and  alter  her  arrival  at  the  port  of  Roches- 
ter, and  before  the  said  linseed  cakes  were  safely  landed,  to  wit,  on  the  29th  of 
November,  1884,  the  said  linseed  cakes  were,  for  the  purpose  of  safely  landing 
the  same,  necessarily  and  unavoidably  taken  by  the  master  of  said  ship  or  vessd 
from  and  out  of  the  same,  and  were  placed  by  him  in  and  on  board  of  a  certain 
lighter  for  the  purpose  of  safely  landing  the  same,  according  to  the  custom  of 
t&  port  of  Rocnester,  and  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  policy  of  insurance ;  which  lighter,  so  having  the  said  linseed  cakes  in  and 
on  board  thenof,  was,  whilst  proceeding  on  the  vovage  for  the  purpose  of  safely 
landing  the  snie,  by  and  through  the  force  and  violence  of  tiie  winds  and  waves, 
and  by  the  perils  and  dangers  of  the  river  Medway,  and  of  the  waters  thereof, 
fbroed,  driven,  and  cast  upon  and  against  the  starlmgs  of  a  certain  bridge  over 
and  across  the  said  river,  and  thereby  became  and  was  strained,  bulged,  dis- 
jointed, broke,  and  otherwise  damaged,  insomuch,  that  b^  means  thereof,  the 
said  lighter  was  whollv  disabled  from  proceeding  on  the  said  voyage ;  and  after- 
wards^ on  the  80th  of  November,  1884,  and  through  the  force  and  violence  of 
the  winds  and  waves,  and  by  the  perils  and  dangers  of  the  river  Medway,  and 
*S851  ^  ^^^  *waters  thereof,  was  stranded,  and  as  forced  down  and  cast  upon 
•I  and  against  certain  dioab,  and  there  sunk  and  continued  under  water 
for  a  long  space  of  time,  with  the  said  linseed  cakes  on  board  thereof,  whereby 
the  linseed  cakes  became  and  were  greatly  wasted,  destroyed,  damaged  and 
spoiled,  whereby  the  pfadntifb  sustained  an  average  damaffe  or  loss  on  the  said 
linseed  cakes  to  a  larger  amount  than  bh  per  cent,  on  all  the  money  insured 
thereon,  to  wit,  to  the  amount  of  707.  by  the  hxmdred,  whereby  the  defendant 
then  became  liable  to  pay  to  the  plaintifb  a  lam  sum  of  money,  to  wit,  the 
sum  of  1852.,  being  the  defendaaris  proportion  of  the  said  average  loss  for  and 
in  re^)ect  of  the  sum  by  him  insured  as  aforesaid;  of  all  which  premises  the 
defendant  afterwards,  to  wit,  on,  &o.,  had  notice.    And  thereupon  tne  defendant 
afterwards,  to  wit,  on,  &c.,  in  connderation  of  the  premises,  promised  the  nlain- 
mfb  to  pay  them  the  said  sum  of  mon^  on  request;  yet  the  defendant  had  not, 
althoagh  often  requested  so  to  do,  ^ aid  the  said  sum  of  money,  or  any  part 
thereof:  to  the  damage  of  the  plaintififs  of  2007. 

Demurrer,  for  that  the  plaintiffii  had,  in  their  first  count,  stated  a  particular 
averaee  loss  only  on  the  goods  in  the  policy  of  insurance  in  that  count  men- 
tioned, without  averring  that  the  ship  in  that  count  mentioned  was  stranded, 
vrhereas  it  appeared  by  the  policy  tiliat  the  said  goods  in  the  policy  mentioned, 
and  thereby  insured,  were  free  of  particular  average,  unless  the  ship  were 
stranded :  also,  that  the  plaintiffs  had  not  averred  the  performance  of  the  con- 
dition precedent  mentioned  in  the  said  policy  in  the  first  count  of  the  dedara^ 
tion  :  ako  that  the  pluntiffs  had  not  stated  m  the  first  count  of  the  declaration 
any  each  loss  of  the  said  goods  in  the  policy  mentioned  as  by  the  terms  of  the 
policy  the  defendant  was  liable  for. 
j^ooai       *J!liaule,  in  support  of  the  demurrer. 

^^^J  The  sole  condition  on  which  the  defendant  has  agreed  to  be  responsible 
for  particular  average  is  the  stranding  of  the  ship :  conditions  are  to  be  con- 
straed  strictly ;  and  as  the  ship  has  not  been  stranded,  the  defendant  is  not  liable. 
The  risk  of  crafl  having  been  included  in  the  policy,  the  attention  of  the  parties 
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must  have  been  called  to  the  point;  andif  it  had  been  intended  Ibat  the  ddind* 
ant  should  be  liable  for  particular  ayerage  upon  the  stranding  of  a  lighter,  tk 
oondition  would  have  b<4n^  ^'  unless  the  ship,  or  a  lightar^  be  stranded."  Bat 
such  a  condition,  had  it  been  inserted,  might  lead  to  abisurd  and  mischieyoos  eoo- 
sequenoes.  The  stranding  of  one  lighter,  without  injurji  would  let  in  a  pv- 
ticular  ayerage  loss  to  any  extent  incurred  during  the  Yojage  of  the  ship. 

F.  H»  WaisoHf  oontri.  The  question  is,  whether  upon  the  whole  of  tb 
policy  it  can  be  collected  to  have  been  the  intention  of  the  parties  that  the  vordi 
<<  unless  the  ship  be  stranded''  should  mean  unless  the  snip  or  its  lighter  be 
standed ;  and  without  assuming  such  to  hare  been  their  intention,  no  meaniBg 
can  be  attached  to  the  words  '<  including  risk  of  craft  to  and  from  the  ship." 
For  where  the  policy  contains  no  mention  of  risk  of  craft,  the  insurers  are  liabk 
for  a  loss  happening  after  transshipment  of  ooods  into  the  customary  boats  of 
the  country ;  Stewart  v.  Bell,  6  B.  &  Aid.  238,  Hurry  «.  Boyal  Exchange  Aeo- 
rance  Company,  2  B.  &  P.  430,  Bucker  v.  London  Assurance  Company,  2  B. 
&  P.  432,  in  note.  There  could  be  no  object,  therefore,  for  including  risk  cf 
craft,  unless  for  the  purpose  of  making  the  underwriter  responsible  for  apsr- 
ticular  ayerage  loss  upon  the  stranding  of  the  craft  as  well  as  the  *strand-  n^ 
ing  of  the  ship :  that  liability  is  the  risk  included ;  for  almost  alljosses  ^ 
in  craft  are  ayerage  losses  occasioned  by  the  stranding  of  the  crafti  In  Kisbett 
V.  Lushington,  4  T.  B.  787,  Lord  Kenyon  giyes  the  reason  for  confining  the  lia- 
bility for  particular  ayerage  to  cases  where  the  ship  is  stranded.  "  The  artieb 
enumerated  are  of  a  perishable  nature:  as  it  might  be  difficult  to  aioertiii 
whether  their  being  damaged  arose  from  any  accident,  or  from  the  nature  of  Iks 
articles  themselyes,  this  memorandum  is  inserted  in  sJl  pdicies,  to  pieyent^s- 
putes ;  and  by  it  the  underwriters  expressly  proyide  that  they  will  not  pay  snj 
ayerage  on  these  articles,  unless  it  be  general  or  the  ship  be  stranded.  Wbea 
a  ship  is  stranded,  then  the  und^prwriters  agree  to  ascribe  the  loss  to  the  stnod- 
ing,  as  being  the  most  probable  occasion  of  the  damages,  though  the  fiustcaniiot 
always  be  ascertained.''  That  reason  applies  with  eq^ual  force  to  the  rtrasdag 
of  lighters.  If  the  goods,  in  consequence  of  any  accident  to  the  ship  in  vbkb 
they  were  loaded,  were  in  the  course  of  the  yoyage  transferred  to  a  second  sbipi 
and  afterwards  a  particular  ayerage  loss  occurred  by  the  stranding  of  the  aecond 
ship,  the  underwiter  would  be  liable  for  such  a  loss :  and  there  is  no  material 
distinction  between  a  transfer  to  a  second  ship  and  a  transfer  to  a  lighter.  [Tih- 
DAL,  C.  J.  Then  you  contend  that  a  stranding  of  the  lighter  wodd  let  u  sa 
antecedent  particular  ayerage  loss  in  the  course  of  yoyage,  notwithstanding  tk 
ship  may  not  haye  been  stranded.]  The  argument  goes  that  length :  for,  in  s 
general  sense,  the  word  craft  includes  the  yessel  termed  a  ship. 

At  all  eyents,  if  the  stranding  of  the  ship  is  not  to  be  taken  to  inchde  tbe 
stranding  of  craft,  the  exemption  of  the  underwriter  from  liability  to  partieahr 
ayerage  must  be  confined  to  that  portion  of  the  yoyage  which  is  *pe^  r^^ 
formed  by  the  ship :  and  the  parties  must  be  taken  to  haye  meant  that  ^ 
the  underwriter  should  not  be  liable  for  any  particular  ayerage  loss  occurring  oa 
board  the  ship,  unless  the  ship  should  be  stranded ;  but  as  he  enga^witboal 
exception,  to  be  responsible  for  risk  of  craft  to  and  from  the  ship,  he  nut 
answer  for  particular  ayerage  as  well  as  eyery  other  loss  occurring  in  craft 

Matile,  in  reply.  The  words  must  be  construed  in  their  plain  and  pc^mlsr 
sense ;  and,  according  to  that,  the  underwriter  is  not  to  be  liable  for  a  partiealsr 
ayerage  loss  unless  the  ship  be  stranded,  and  by  no  yiolence  of  constmetiooett 
a  lighter  be  called  a  ship.  Nor  will  this  yiew  of  the  contract  exclude  from  their 
due  effect  the  words  "  including  risk  of  craft }"  for  they  would  coyer  a  total  loa 
by  craft,  although  an  ayerage  loss  is  excluded  by  the  condition  as  to  stranding- 
In  Stewart  v.  Bell,  and  Hurry  v,  Eoyal  Exchange  Assurance  Company,  tli«n 
was  no  warranty  against  particular  ayerage.  Great  inconyenienoe  andincreaaed 
risk  would  attend  the  construction  attempted  by  the  plaintiff^  If  a  hoat  ooa- 
yeying  goods  on  board  were  stranded  without  damage,  and  during  the  sahseqoeit 
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TO^fftge  a  heavy  loiB  were  inoarred  in  the  way  ef  purliealar  arerage^  the  under- 
writer would  be  responfible  for  the  whole,  notwithstanding  the  ehip  might  never 
haye  been  stranded,  and  notwithstandins  his  express  stipolation  to  be  exempt 
from  liability  nnless  the  ship  were  stranded.  Our.  adv,  vtUi. 

TiifDAL,  G.  J.    This  aotion  is  bronaht  upon  a  poUoy  of  insurance  on  goods 
loaded  on  board  the  ship  Petronella  Catherina,  on  a  yoyage  from  Groningen  to  Ro- 
chester, ''  indndine  risk  of  craft  to  and  from  the  ship/'    The  risk  npon  the  goods 
^3891  ^  described  in  the  nsnal  ^terms,  to  begin  from  the  loading  of  the  goods 
•I  and  merchandise  on  board  the  said  ship,  and  to  continue  '^  until  the  same 
should  be  discharged  and  safely  landed ;''  and  in  the  bod^  of  the  policy  a  clause 
18  inserted  that  the  goods  shomd  be  yalued  at  7502.  in  linseed  cakes,  **  free  of 
particular  ayerage,  unless  the  ship  be  stranded.''    There  is  also  the  usual  me- 
morandum at  the  foot  of  the  policy.    The  loss  is  described  in  the  declaration 
to  haye  taken  place  afler  the  ship's  arrival  at  the  port  of  Bochester,  and  before 
the  linseed  cakes  were  safely  landed,  by  reason  of  the  same  having  been  put 
into  a  lighter  for  the  purpose  of  beuiff  safely  landed,  and  the  lighter  strikmg 
against  the  starlings  of  the  Rochester  liridge  and  being  afterwarcb  stranded,  in 
donsequenoe  whereof  the  plaintiffs  sustained  an  average  loss  upon  the  linseed 
eakee  to  a  larger  amount  than  61.  per  cent,  on  the  moneys  insurad  on  the  same : 
and  whether,  upon  this  policy,  in  consequence  of  the  lighter  having  been  etrand^ 
the  plaintiff  is  entitled  to  recover  the  particular  average  loss,  is  the  question 
wiiien  has  been  argued  before  us  upon  a  demurrer  to  the  declaration ;  and  we 
ace  all  of  opinion  that  the  plaintiff  cannot  recover  for  this  loss.    The  words  of 
the  warranty  in  question  are  general,  with  one  single  exception;  the  assured 
ezpresriy  warrants  the  linseed  cakes  ^'  to  be  free  of  particmar  averafle,"  with 
the  single  exception,  '^ unless  the  $hijp  be  stranded;"  and,  taking  Uie  latter 
words  to  be  woitls  of  condition,  and  that  the  policnr  is  opened  to  cover  any  particu- 
lar avCTitfe  loss  on  the  goods  if  the  condition  has  happened,  according  to  the 
well  established  doctrine  on  this  head,  it  would  be  enough  to  say,  that  the  con- 
dition specified  has  never  taken  place :  for  the  Aip  has  not  been  stranded,  and 
the  warranty  remains  in  full  force ;  that  is,  a  general  warranty  against  liability 
for  an  average  loss.    And  we  cannot  but  think  that  if  the  parties  had  intended 
*SlQ01  ^^^  ^warranty  against  particular  average  loss  not  to  have  been  a  eene- 
•1  ral  warranlnr,  but  a  warranty  limited  to  partial  losses  hap^ins  whilst 
the  goods  were  on  board  the  ship,  that  ihey  would  have  so  stated  it ;  the  more 
espeoially,  because  the  risk  of  the  underwriters  is  by  the  very  terms  of  the  pdicy 
expressly  made  to  continue  until  the  goods  be  safely  landed.    For  as  the  war- 
ranty against  particular  average  loss  follows  in  the  same  policy,  without  any 
express  limitation  as  to  its  duration,  it  must,  upon  ordinary  rules  of  construc- 
tion, be  construed  as  co-extensive  with  the  risk  which  the  underwriters  had 
taken  upon  themselves ;  that  is,  it  is  a  warranty  until  the  goods  be  safely 
landed.    And  a^in,  the  parties  havine  before  made  express  mention  of  risk  of 
craft  as  well  as  risk  of  slup,  they  womd  have  made  the  exception  wider,  bv 
extending  it  to  the  stranding  of  omt  as  well  as  the  stranding  of  the  ship,  if  su(m 
had  been  the  real  intention  of  the  contract.    Without^  however  entering  into 
the  diseussion  of  the  particular  diflSioulties  which  have  been  stated  as  likely  to 
arise  by  adopting  the  construction  contended  for  by  the  assured,  it  seems  to  us 
anffident  to  observe  that  it  wbuld,  if  adopted,  very  much  increase  the  liability 
of  the  underwriters.    The  stranding  of  a  lighter,  in  the  legal  technical  sense  of 
the  word  stranding,  is  an  event  of  veiy  frequent  occurrence  on  a  flat  shore. 
The  mere  taking  of  the  around,  and  remaining  there  a  short  time,  i^d  then 
luting  off  again,  would  be  held  a  stranding ;  and  if  such  an  occurrance  were 
to  have  the  effect  of  making  the  underwriter  liable  for  all  the  small  and-  trivial 
damage  occasioned  to  the  articles  enumerated  in  the  memorandum  at  the  foot  of 
the  policy  (which  is  the  same  warranty  in  terms  as  the  present),  it  would  in- 
volve them  in  much  litigation :  if  it  wwo  to  have  the  larger  effect^  as  contended 
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for  in  aiffomenft  hj  the  plaintifEi'  eoanadi  of  letting  in  all  fanner  putiilkai 
^incurred  whilst  the  articles  were  on  board  the  ahip^  the  opneeqiienceg  ^^ 
wonld  be  still  more  alarminir.  1- 


Upon  the  whole,  we  think  the  partial  loss  desoribed  in  the  deelsntion  ii  agt 
covered  by  the  policyi  and,  thereforoi  give         Judgment  for  the  defatdanl 
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1.  la  ^ectment  by  an  aasignee,  under  the  compnlBOiy  daose  of  the  Lords'  Act,  it  h  tA 
cient  for  the  plaintUT  to  produce  the  assignment  by  the  prisoner,  without  piOTisitk 
prerious  notices;  at  all  events,  it  is  sufficient  if  the  rule  for  the  prisoner's  diadiiiie  kt 
also  produced. 

2.  The  assignment  is  not  rendered  InTslid  by  an  inaccuracy  in  the  declaration  of  tret 

3.  And  the  general  words  will  pass  land  of  the  prisoner,  not  partlenlariy  described  a  & 
schedule. 

Thx  lessor  of  the  plaintiff  sought  by  this  ejectment  to  recoTer  two  peoarf 
land  in  the  parish  of  Uphill  which  had  been  assigned  to  him  under  theeoofi 
sory  clauses  of  the  Lords'  Act,  82  G.  2,  c.  28,  ss.  16, 17,  by  Simon  Pkji^t 
prisoner  for  debt. 

At  the  trial  before  Coleridge,  J.,  last  Bridgewater  assiies,  it  wis  proved  Ai 
the  land  in  question  accrued  to  Payne  as  his  allotment  under  an  eedosoR  i 
the  waste  lands  of  Uphill  by  yirtue  of  a  local  act,  53  O.  8,  c.  102,  a.  22: 

That  at  the  time  of  the  enclosure  in  1818,  one  Oesg  was  put  in  poneesioid 
the  allotment  in  question,  by  virtue  of  a  written  auti^ty  nddreased  by  hm 
to  the  commissioners  under  the  enclosure  act,  in  the  following  tena»—''l£M 
yon  to  put  Gegg  in  possession  of  the  two  allotments  made  in  respect  of  pmiN 
belonging  to  me  :*'  \ 

That  Oegg  paid  Payne,  200^.  about  the  time  this  document  was  deliTereil 
him;  200^.  more  when  he  entered  on  the  land;  and  intereat  on  4001.  im 
1818  to  1826:  { 

That  m  1881  Payne,  then  a  prisoner  in  the  fleet  at  *the  suit  of  the  pJ 
lessor  of  the  plaintiff  and  other  creditors,  was  brought  before  the  Court  I*  ^ 
of  Common  Fleas  at  the  instance  of  the  lessor  of  we  plaintiff  alone,  nndadj 
compulsory  clauses  of  the  Lords'  Act ;  remanded  from  time  to  time  under  sxfl 
ferent  rules ;  and  discharged  by  a  seventh,  as  to  the  debt  due  to  the  leesor  dm 
plaintiff  and  Thomas  Hyde,  after  putting  in  a  schedule  of  his  property  sod  d 
outing  the  conveyance  indorsed  on  the  back  of  it.  The  rules  and  sdiednle*^ 
produced  at  the  trial.  I 

The  schedule  (as  far  as  applies  to  this  case),  and  the  indorsement  ob  it,  f^ 
as  foUows : —  I 

<<I  am  possessed  of  the  several  manors  or  lordships  of  Uphill,  Cbiisid 
and  Bradford,  in  the  county  of  Somerset,  with  all  ri^ts  and  i^pponeoui 
thereto  belonging ;  the  manor  of  Uphill,  consisting  of  a  house  and  other  m 
houses,  bams,  stables,  and  other  buUdings,  and  many  closes  of  land,  eoatu^ 
sevwal  hundred  acres  of  (Sic.)  and  pasture  land ;  the  nMVii 

Christen  and  Bradford,  situate  at  Axbridffe  and  Axbridge  Hill,  in  the  s 
county  of  Somerset,  consisting  of  many  dwellinfl;  houses,  bams,  s(abks,« 
other  buildings,  and  many  doses  or  pieces  of  arable,  meadow,  and  pastnre  ii  ^ 
containing  several  hundred  acres.  I  have  also  due  to  me  from  Joho  Hi 
Gregg,  toT  estates  sold  by  William  Preest  as  my  trustee,  the  sum  of  60001, 
interest ;  and  also  the  sum  of  8002.  for  some  lands  sold  by  me  to  Uie  sud  J- 
Geffg,  and  interest'' 

A^d  the  assignment  by  indorsement  on  the  schedule  was  in  the  words 
figures  following :  ''  I,  the  within-named  Simon  Payne,  in  pursuanee  oi 
compulsive  ckuses  in  the  several  acts  of  parliament  made  and  passed  Icr 


392]  2  Bingham's  N.  C-  687 

relief  of  debtoBi  with  respect  to  the  inq^riaonment  of  their  penoos/and  do  other 
*S931  F^"^^  having  applied  for  ^any  share  thereof,  do  hereby  grant,  aasifln, 
-*  transfer,  and  set  over  unto  the  within-named  plaintiff,  Alexander  Mil- 
bnin  and  Thomas  Hyde,  their  and  each  of  their  heirs,  executors,  administrators, 
and  assigns,  in  tmst  for  himself  and  such  other  creditors  at  whose  soit  I  am 
now  charged  or  detained  in  custody,  and  who  have  consented  to  my  discharge, 
all  and  singular  the  real  and  personal  estate,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  and  particularly  all  the  goods,  chattels,  debts,  cre- 
dits, effects,  and  other  property  and  estate  which  are  mentioned  in  the  within 
schedule,  and  all  deeds,  books,  papers,  and  writings  and  securities  relating 
thereto.    Witness  my  hand  this  23d  day  of  May,  1831.     S.  Payne. 

Signed,  sealed,  and  delivered  by  the  al>ove  named  Simon  Payne,  the 

words  ^Thomas  Hyde,  their  and  each  of  their'  having  been  previously 

inserted  in  the  presence  of  John  H.  Cancellor,  one  of  the  secondaries 

of  the  Court  of  Common  Pleas." 

That  assiffliment,  although  dated  the  23rd  of  May,  was  not  executed  until 

the  30th.    On  the  23d  of  May  Payne  singed  his  schedule,  and  it;was  expected 

he  would  execute  the  assignment  on  the  same  day,  and  the  date  was  therefore 

filled  in ;  but  Hyde  having  applied  to  be  co-assignee  with  the  plaintiff  the  Court 

remanded  Pavne,  to  make  inqairy  about  Hyde,  until  the  30th.    On  that  day 

he  was  brought  up  and  executed  the  assignment,  and  thereupon  the  following 

mle  was  drawn  up  for  his  discharge  as  to  the  plaintiffs  Hyde  and  Harris,  as 

the  only  retaining  creditors  who  had  appeared  and  consented  to  his  discharge. 

*'  In  the  Common  Pleas — ^Trinity  term,  the  first  year  of  the  reign  of  Will.  4th. 

Alexander  Milbum  v.  Simon  Payne. 
*3941  ^<^day  the  30th  of  May.-— Upon  reading  a  rule  *made  in  this  cause 
^  on  Wednesday  the  10th  day  of  November  in  Michaelmas  term  last ; 
another  rule  made  in  this  cause  on  Monday  last ;  the  affidavit  of  Thomas  Hyde, 
Gent.,  sole  executor  of  Thomas  Hyde,  one  of  the  creditors  of  the  defendant 
named  in  the  certificate  of  the  warden  of  his  Majesty's  prison  of  the  Fleet ; 
and  the  affidavit  of  Ann  Harris  sole  executrix  of  James  Harris,  another  of  the 
creditors  of  the  defendant  named  in  the  said  certificate}  and  the  defendant 
being  brought  into  this  Court  pursuant  to  the  said  rules,  and  having  delivered 
into  Court  upon  oath  a  true  account  in  writing,  signed  by  him,  of  aU  his  real 
and  personal  estates,  and  of  all  incumbrances  affecting  the  same,  to  the  best  of 
his  knowledge  and  belief,  and  having  executed  an  assignment  thereof  to  the 
plaintiff,  and  to  the  said  Thomas  Hyde,  and  the  said  Thomas  Hyde  and  Ann 
Harris  by  their  counsel  severally  consenting ;  it  is  ordered  that  the  defendant 
be  discharged  out  of  the  custody  of  the  warden  of  his  Majesty's  prison  of  the 
Fleet  as  to  the  several  detidners  against  him  at  the  -suit  of  the  said  plaintiff  and 
the  said  Thomas  Hyde  and  James  Harris,  pursuant  to  the  directions  of  the  act 
of  parliament  made  for  the  relief  of  debtors  with  respect  to  the  imprisonment 
of  their  persons,  and  to  oblige  debtors  who  shall  continue  in  execution  beyond^a 
certain  time,  and  for  sums  not  exceeding  what  are  mentioned  in  the  act,  to  make 
discovery  of,  and  deliver  upon  oath  their  estates  for  their  creditors'  benefit." 

Upon  this  evidence  a  verdict  was  taken  for  the  lessor  of  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  enter  a  nonsuit  instead,  if  the  Court  should 
be  of  opinion  that  the  indorsement  on  the  schedule  was  not  sufficient  to  pass 
the  land  in  quesUon  to  the  lessor  of  the  plaintiff. 

Urh,  accordingly  obtained  a  rule  nisi  to  that  effect,  on  the  ground,  first,  that 
^S951  ^^^  being  a  statutory  conveyance,  *all  the  preliminaries  requured  by  the 
^  statute,  in  the  way  of  notice  and  the  like,  were  essential  to  its  vaudity 
and  ought  to  have  been  proved  at  the  trial.  The  statute  enacts,  sect.  16,  that 
**  If  a  person  committed  or  charsed  in  execution  for  a  sum  not  exceeding  8002., 
exclusive  of  costs,  shall  not,  within  three  months  after  being  so  committed  or 
charged,  make  satisfaction  for  the  same,  any  of  his  creditors,  upon  giving  him 
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Iwenty  days'  Botioe  in  writing  of  bis  intention,  mnj  require  him  to  me  m  a 
tnie  account  in  writing,  and  signed  by  him,  of  all  lus  real  land  peiBOBiu  eslata^ 
and  of  all  incumbrances  affecting  the  same/'  The  creditor  must  next  grve  a 
similar  twenty  days'  notice  to  the  other  creditors,  at  whose  suit  the  prisoner  ii 
**  detained  or  charged  in  custody."  The  creditor  must  also  give  a  like  iiotiee 
to  the  sheriff  or  gaoler  in  whose  custody  the  prisoner  is  detained,  of  bin  inteB- 
iion  to  have  the  prisoner  brought  up,  and  requiring  the  sheriff,  toe.  to  bring  up 
the  prisoner  accordingly;  which  notice  must  be  ^yen  twenty  days  at  leaai  be- 
fore the  time  appointed  for  bringing  up  the  prisoner.  When  the  nriaoner  diafl 
have  deliyered  in  the  account  aforesaid,  his  estate  and  effects  shall  be  nsngned 
by  him  (by  a  short  asrignment  on  the  back  of  the  account  above  meatkmed) 
to  such  person  as  the  (Smri  shall  direct,  in  trust  for  the  petitioning  creditor, 
and  for  such  other  of  the  creditors  as  wiU,  before  the  assignment  by  s  nMBO> 
nudum  in  writing  and  signed  by  them,  consent  to  the  prisoners  being  diaehaiged 
out  of  custody,  and  agree  to  accept  a  proportional  diyidend  of  the  estate  wuk 
the  petitioniuff  creditor ;  and  if  any  surplus  remain,  after  the  payment  of  tbe 
debts  due  to  tne  petitioning  creditors,  and  to  the  creditors  who  have  ooii 
to  the  prisoners  discharge  as  aforesaid,  and  of  all  reasonable  expenses  in  ( 
in  the  effects,  it  shall  be  paid  over  to  the  prisoner,  or  to  his  executor  or  i 


istrator.    And  in  Doe  v.  Heath,  2  Smith's  Bep.  1,  "Srhere  the  plaintiff  p^ 


daimed  title  under  an  assignment  for  the  benefit  of  creditors,  on  i 
stomped  paper  under  the  Lords'  Act,  32  G.  2,  c.  28,  it  was  held,  that  Ae 
plaintiff  must  prove  the  rules  of  Court  for  the  bringing  up  of  the  prisoner,  mk 
for  his  discharge,  or,  at  least,  the  former  rule;  for  unless  there  wm  a  nik  to 
bring  up  the  prisoner,  the  Court  had  no  power  to  order  his  discharge. 

Secondly,  the  trusts  in  tiie  conveyance  are  not  conformable  to  the  statute: 
the  prisoner  was  brought  up  at  the  instance  of  the  lessor  of  the  plaintiff  aJy, 
and  the  property  ought  to  have  been  conveyed  in  trust  for  him  and  Hjde,  sad 
not  for  any  other  creiditors;  none  other  having  before  the  diseharge  eonsuBtrf 
to  it  by  memorandum  in  writing. 

LasUy,  the  conveyance  could  pass  only  the  proj^erty  specified  in  the  schedule; 
which  contained  no  mention  of  the  land  in  question,  but  merrily  of  a  d^  dae 
from  Oegg,  in  respect  of  the  land.  If  any  thing  passed  it  was  that  dtb%  and 
not  the  land. 

OrowdeTf  and  Ballf  now  shewed  cause.  Payne  having  been  diseharged  hj\ 
competent  authority,  and  his  diseharge  having  been  proved  by  the  rak  |to- 
duoed  in  evidence,  the  Court  must  intend  that  that  rule  was  properly  obtained. 
It  is  no  more  necessary  to  give  evidence  of  the  proceedings  preliminary  to  tfan 
rule  tiian  of  the  proceedings  preliminanr  to  an  ordinary  judgmenL  Smtk  a 
course  of  proof  would  be  an  intolerable  burthen  on  suitors.  £i  Doe  v.  Healk 
the  prisoner  was  brought  up  on  his  own  petition ;  not  as  Payne  was,  under  the 
compulsory  clause  in  the  act ;  and  the  discharge  was  not  proved  by  the  prodBe> 
tion  of  the  rule  of  Court 

^  Then,  as  to  the  form  of  the  assignment,  the  act  is  only  ^rectory :  if  any  pe- 
eise  form  had  been  given  in  a  schedule,  it  might  have  been  deemed  impentift: 
but  as  the  prisoner's  estote  and  effects  are  directed  to  be  assigned  *bjr  n  m^ 
short  assignment  on  the  baok  of  the  schedule,  a  liberal  eonstraetien  ^ 
must  be  put  on  the  language  of  such  conveyance.  It  is  required  tiiat  At  «■* 
veyance  shall  operate  in  favour  of  certain  trusts,  but  it  is  not  required  ikUtmk 
.trusts  shall  be  describ^  in  the  assignment;  and  as  the  conveyance  b  in  ciect 
the  act  of  the  officer  of  the  Court,  the  Court  will,  if  necessary,  amend  the  ieh 
cription  of  the  trusts,  in  order  to  give  the  proper  effect  to  the  conveyanee. 

Lastly,  as  the  assignment  is  required  %j  the  stotuto  to  be  indorsed  on  tk 
back  of  an  account  of  the  whole  of  the  prisoner's  real  and  personal  estate,  ad 
as  Payne  specifies  his  manor  and  lands  at  Uphill,  but  treats  as  a  eonvcyaas 
to  Gegg,  that  which  turned  out  according  to  the  evidence  at  the  trial  to  bex- 
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transfer  of  the  property,  the  land  in  question  within  the  parieh  of  Uphill  paeeed 
bj  the  aBsiffnment  to  the  lessor  of  the  plaintiff. 

Erie,  BJidBarsiaw,  in  support  of  the  rule,  relied  upon  Doe  v.  Heath  ^  oon** 
tending  that  there  was  no  substantial  differenoe  between  a  conyejanoe  under 
the  fifUenth  section  and  one  under  the  seventeenth.  In  all  eases  the  party 
who  relies  upon  a  statutory  title  must  shew  that  the  provisions  of  the  statute 
have  been  duly  observed.  The  Court  cannot  make  an  amendment  of  matters 
of^&ot  necessary  to  the  completion  of  a  title.  Thus,  in  cases  of  stopping  up 
roads,  the  owner  of  the  soil  cannot  rely  on  the  reoonls  of  the  court  of  quarter 
sessions,  but  must  prove  that  the  notices  were  duly  given,  and  all  the  magis- 
trates of  the  division  summoned :  Davison  v.  Gill,  1  East^  64.  A  tenant  by 
elegit  who  brings  ejectment  must  produce  the  jud^ent  roll  as  well  as  the 
elegit.  [TiNPAL,  0.  J.  Because  the  elesit  is  issued  by  the  partj  himself.] 
MQG-|  ^hen  the  correct  description  of  the  trusts  is  a  material  ingredient 
•^  in  the  validity  of  the  assignment  For  the  prisoner  is  to  have  the  sur- 
plus, if  any,  after  the  creditors  are  satisfied,  who,  before  the  assignment,  con* 
Beat  by  memorandum  in  writing  to  his  discharge :  here,  before  the  assignment, 
none  had  consented  but  Fa^e  and  Hyde ;  but  as  the  trust  is  also  for  others, 
the  prisoner  might  be  depnved  of  a  surplus  in  favour  of  the  creditors  who  had 
no  claim  to  it.  If  he  had  been  indicted  for  refusing  to  execute  the  assignment 
required  by  the  act,  and  this  conveyance  had  been  produced  in  support  of  such 
indictment,  he  must  have  been  acquitted  of  the  charge.  At  all  events,  the  as- 
fflgnment  passes  only  the  property  described  in  the  schedule :  and  the  state- 
ment of  the  debt  due  from  Gegg  is  in  effect  an  exclusion  from  the  schedule  of 
the  land  for  the  purchase  of  which  Gegg  owed  the  money. 

TiNDAL,  C.  J.  Three  objections  have  been  taken  to  the  validity  of  this  as- 
signment. First,  that  when  it  was  produced  in  evidence  it  was  not  sufficiently 
shewn  that  this  Court  had  authority  to  order  the  assignment  to  be  made ;  the 
defendant  contending,  that  the  service  of  all  the  notices  preparatory  to  the  as- 
signment ouffht  to  have  been  proved. 

It  would  be  a  matter  of  extreme  difficulty  if,  in  every  ease  upon  the  pro- 
duction of  an  assignment  of  manjr  years'  standing,  it  were  incumbent  on  die 
assignee  to  prove  all  the  proceedings  preliminary  to  the  assignment,  such  as 
notice  to  the  gaoler,  to  the  prisoner,  to  the  creditors,  or  other  matters  of  ^ 
similar  description ;  still,  if  such  proof  be  necessary,  it  ou^ht  to  have  been 
complied  with  here :  but  the  Court  has  no  difficulty  in  saying  that  the  pro- 
doction  of  the  assignment  is  sufficient,  without  proof  of  the  preliminary  pro- 
:MQQi  ceedings.  For  the -seventeenth  section  of  the  act  says,  '^''^That  every 
-I  prisoner  charged,  or  who  shall  be  charged  in  execution  as  aforesaid,  and 


who  in  pursuance  of  Uiis  act  shall,  at  the  desire  of  any  of  his,  her,  or  their  creditor 
or  creditors,  his,  her,  or  their  executors  or  administrators,  be  brought  up  to  any 
such  court,  assises,  or  great  sessions  as  aforesaid,  shall,  on  proof  heina  there  Jir$t 
made  of  such  notices  as  are  hereinbefore  directed  to  he  given  having  been  given, 
deliver  in  there  in  open  court,  upon  oath,  within  the  time  hereinbdbre  for  that 
purpose  prescribed,  a  full,  true,  and  just  account^  disclosure  and  discovery,  in 
writing  of  the  whole  of  his  or  her  real  and  personal  estate.''  The  investigatioui 
therefore,  of  the  due  service  of  the  notices  required  by  the  statute  was  a  neces- 
sary preliminary  to  the  Court's  exercising  its  authoritv  to  order  an  assignment. 
It  is  not  necessary  for  us  to  say  that  the  assignment  when  produced  in  evidence 
is  of  itself  conclusive  :  still,  it  is  sufficient  to  shew  the  title  of  the  assignee 
until  it  has  been  impeached  bv  other  evidence,  which  was  not  the  case  here. 
Doe  V.  Heath  turned  more  on  the  authenticity  of  the  identical  document  pro- 
dttoed.  It  was  held  that  some  proof  was  requisite  to  shew  it  was  not  a  mere 
idle  paper.  If  such  proof  were  necessary,  which  I  don't  sa^,  at  all  events  the 
several  rules  of  the  Court,  which  were  ^ven  in  evidence  in  this  cause,  were 
sufficient  to  shew  that  this  assignment  was  executed  in  compliance  with  a  due 
exercise  of  the  autiiority  of  the  Court 
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The  second  objection  is,  tbat  the  assignment  is  not  warranted  by  the  statute, 
being  made  in  trust  for  the  lessor  of  the  pkintiff  and  such  other  creditors  u 
had  consented  to  the  prisoner's  dischar^,  instead  of  the  lessor  of  plaintiff  lad 
Hydcj  who  alone  had  consented  to  the  discharge,  by  a  memorandum  in  writing, 
as  the  statute  requires.  Undoubtedly  the  trust  as  set  forth  is  lartfer  than  tb 
act  requires.  But  that  is  matter  of  ^surplusage  only :  for  no  creditor  ^^m^ 
could  have  availed  himself  of  the  trust  who  had  not  before  the  assign-  I- 
ment  consented  to  the  dischar^  by  memorandum  in  writing ;  and  it  would  be 
a  hard  thing  to  say  that  the  creditor  entitled  should  be  deprived  of  the  benefit 
of  the  assignment  because  he  had  inadvertently  inserted  a  trust  for  persons  not 
entitled.  Nor  could  such  an  insertion  operate  to  the  prejudice  of  the  prisoner; 
for  it  appears  by  the  indorsement  on  the  schedule  that  no  creditor  but  the  les- 
sor of  the  plaintiff  and  Hyde  had  consented  to  the  prisoner's  discharge;  his 
remedy,  therefore;  was  apparent  on  the  indorsement  itself.  But  I  am  &r  from 
saying  that  if  it  had  been  necessary  the  Court  would  not  have  moulded  tbe 
trusts  to  effect  the  object  of  t&e  assignment. 

The  third  objection  is,  that  the  land  in  question  is  not  specified  in  tke 
schedule;  and  that  the  debt  due  from  Gregg  was  passed  in  lieu  of  that  lani 
But  although  there  is  a  want  of  precision  in  the  schedule  in  this  respect,  theie 
are  general  words  in  the  assignment  which  shew  that  it  was  intended  to  pas 
the  whole  of  the  prisoner's  property.  The  words  are,  ''All  and  sinffnlar  A< 
— ^not  my — ^real  and  personal  estate  which  are  mentioned  in  the  wiuin  eek- 
dule '/'  and  the  fair  import  of  these  words  is,  to  pass  the  whole.  There  is  bo 
ground,  therefore,  for  any  of  the  objections ;  and  the  rule  must  be  dischaiged. 

Gassleb,  J.  I  am  of  the  same  opinion.  In  Doe  v.  Heath  there  was  no 
evidence  of  the  rules  under  which  the  prisoner  was  brought  up.  Here,  no  less 
than  seven  were  produced,  which  shewed  that  the  prisoner  was  brought  npfron 
time  to  time,  and  ultimately  discharged.  That  is  very  material  with  refereoM 
to  the  first  objection :  for  the  prisoner  is  to  give  in  a  schedule  of  his  propertj; 
then  he  is  to  execute  an  assignment;  and  *when  he  has  made  an  as-  r^0| 
signment  to  the  satisfaction  of  the  Court,  he  is  to  be  discharged.  Till  ^ 
the  Court  is  satisfied,  he  cannot  be  discharged ;  the  discharge,  therefore,  shews 
the  act  and  assent  of  the  Court :  the  assignment  is  made  on  the  schedole, 
which  is  part  of  the  records  of  the  Court :  it  is  executed  in  the  presence  of  ose 
of  the  secondaries ;  and  then  the  rule  is  granted  for  the  discharge. 

With  respect  to  the  trusts,  the  assignment  commences  wiUi  a  stateiaeBt 
that  it  is  made  under  the  compulsory  clause  of  the  act ;  and  as  that  claise 
provides  that  none  shall  share  in  the  property  but  those  who,  before  the 
assignment,  have,  by  memorandum  in  writing,  consented  to  the  dischai|^,  no 
injury  could  accrue  to  the  prisoner  from  an  inaccurate  declaration  S  the 
trusts.  But  suppose  there  had  been  no  declaration  of  trusts,  could  it  be  coo- 
tended  that  the  legal  estate,  at  least  would  not  pass  to  the  assignee  bj  soeha 
conveyance  ? 

With  respect  to  the  last  objection,  the  schedule  specifies  land  in  the  paridi 
of  Uphill ;  and  the  assigment  passes  all  the  real  and  persond  estate  of  the 
prisoner. 

BosANQTJET,  J.  I  think  the  assignment  was  sufficient  to  pass  the  pr(^ertT 
in  question  to  the  lessor  of  the  plaintiff,  and  that  it  was  sufficiently  shewn  to 
have  been  executed  under  the  authority  of  this  Court.  The  act  of  the  Goort 
appears  in  the  rules  by  which  the  prisoner  was  brought  up ;  and  the  assip- 
ment  could  not  have  been  executed  until  the  Court  was  satisfied  that  aU  the 
notices  required  by  the  statute  had  been  duly  given. 

Nor  does  the  mode  of  stating  the  trusts  render  the  argument  inopaatiTe 
The  act  prescribes  that  it  shall  be  made  by  a  short  indorsement  on  the  schedule. 
Consistently  with  that  direction,  the  prisoner's  estate  might  pass,  although 
there  were  no  other  words  than  "  I  assign  *all  my  estate  and  efifeots,"  &e.  r«m 
The  Court  would  see  to  the  proper  discharge  of  the  trusts.  ^ 
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And  the  genenl  words  of  the  assiffnment  are  saffioient  to  pass  all  the  pri« 

toner's  land.  Rule  for  entering  a  nonsuit(a)  disohargea. 


JACKSON  V.  ADAMS.    Mv.  25. 

The  propertj  of  the  bell-ropes  of  a  pariah  cfanreh  is  ia  the  charchwardens  of  the  parish : 
it  is  not  actionable,  thereforoi  to  saj  of  a  churchwarden,  that  he  stole  the  bell-ropes  of 
his  own  parish. 

Thb  second  oonnt  of  the  declaration  stated,  that  before  the  time  of  the  com* 
miUing  the  grievanoes  by  the  defendant  as  next  thereinafter  mentioned,  the 
plaintiff  had  been  in  a  certain  parish  office,  to  wit,  one  of  the  ohurchwai^ens 
of  the  parish  of  Stoke  (Gabriel  in  the  county  of  Deyon,  and  durine  the  plain- 
tiff's continuance  in  such  his  office,  had  always  faithfully  and  honestly  de- 
meaned himself  in  his  said  office  of  churchwarden ;  nevertheless  the  defendant, 
—-well  knowinc  the  premises,  but  devising  and  maliciously  intending  not  only 
to  injure  the  pudntin  in  his  said  good  name,  fame,  credit,  and  reputation,  with 
and  amongst  all  his  neighbours  and  other  good  and  worthy  subjects  of  this 
lealm,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbours  and 
Bubjects,  that  the  plaintiff  had  been  and  was  guilty  of  the  misconduct  and  of- 
fenees  thereinafter  mentioned  to  have  been  charged  upon  and  imputed  to  him, 
and  had  grossly  misconducted  himself  as  churchwarden  as  aforesaid,  and  to  vex, 
harass  and  oppress  the  i>laintiff,  heretofore,  to  wit,  on  the  1st  of  April,  1834, 
in  a  certain  dmoourse  wmoh  the  defendant  then  had  with  the  plaintiff  in  the 
M031  P^'^®^^  "^^  hearing  of  divers  good  and  '^'worthy  subjects  of  this  realm, 
-■  of  and  concerning  the  plaintiff,  and  of  and  concerning  the  conduct  of 
the  plaintiff  as  such  churchwarden  as  aforesaid, — ^uttered  the  following  words, 
— ''  Who  stole  the  parish  bell  ropes,  you  scamping  rascal  V  (meaning  that  the 
plaintiff  had,  whilst  in  the  said  office  of  churchwimlen  as  aforesud,  been  guilty 
of  stealing  bell-ropes,)  and  the  said  subjects  of  our  said  Lord  the  Eang  then 
anderstood  that  that  was  the  meaning  of  the  said  words. 

No  special  damage  was  alleged. 

In  order  to  prove  the  malicious  speaking  of  the  words,  the  plaintiff  produced 
at  the  trial,  a  judgment  which  he  had  obtained  in  an  action  a^nst  the  defend- 
ant for  slanderous  words  spoken  by  the  defendant  of  the  plaintiff  at  a  former 
time,  when  describing  the  transaction  to  which  the  present  words  related ;  in 
which  judgment  the  words  then  spoken  bv  the  defendant  were  stated  to  be,  that 
the  plaintiff  had  fraudulentiy  sold  the  bell-roi>es,  whilst  he  was  in  the  office  of 
churchwarden,  for  a  much  smaller  sum  than  he  had  given  for  them,  and  had 
thereby  cheated  the  parish. 

It  was  objected  at  the  trial,  that  evidence  of  what  appeared  in  the  former 
action  ought  not  to  have  been  received;  that  there  was  no  sufficient  proof  that 
the  words  had  been  spoken  of  the  plaintiff  in  the  capacity  of  churchwarden, 
and  that,  therefore,  the  allegations  of  the  declaration  were  not  sustained;  SeU 
lers  V.  Till,  4  B.  ft  C.  655 :  Ayre  v.  Craven,  2  AdoL  ft  Ellis,  2 :  but  that,  if 
the  words  were  so  spoken,  the  action  was  not  maintainable,  the  property  of  the 
bell-ropes  being  vested  in  the  churchwarden,  who  consequentiy  could  not  be 
capable  of  steaSng  them. 

The  evidence  was  received  and  a  verdict  was  found  for  the  plaintiff,  with  leave 
for  the  defendant  to  move  to  enter  a  nonsuit  instead. 

*4041      *^^>  n^oved  accordingly  in  Easter  term;  also  to  arrest  the  judment, 

^  on  the  ground  that  the  situation  of  churchwarden  was  not  an  office  in 

respect  of  which  an  action  of  slander  would  lie;  and  that  at  all  events  words 

spoken  in  respect  of  an  officer  are  not  actionable  unless  spoken  while  the  party 

(a)  Upon  some  other  points  the  cause  was  refimed  to  arbitrators. 
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18  inofloe:  Oom.  IMg.  action  on  the  <nuw  for  defiunation:  Tintliill  v.  IBItni, 
TelT.  158. 

The  ootjbt  thought  that  the  evidence  had  heen  properly  reoeiTedyhntgiaated 
a  rule  nisi  on  the  other  points. 

Orowder,  and  UUioU,  shewed  cause. 

With  respect  to  the  alleged  yariancey  as  the  words  plainly  impute  a  feloaj, 
the  allegation  that  the  plaintiff  was  churchwarden  may  be  rejected  as  snrpliis- 
age ;  Lewis  o.  Walter,  8  B.  &  0.  ISS^  May  v.  Brown,  S  B.  &  G.  113 1  hiaifj 
V.  Allday,  1  Oro.  &  Jer.  801;  S.  C;  1  TyrwL  217;  in  the  same  manner  as 
an  immaterial  or  repugnant  innuendo.  Thus  in  Smith  v.  Cooker,  Cro.  Car.  512, 
action  for  these  worcb  of  the  plaintiff:  <'Thou  and  thy  wife''  (innuendo  tlie 
plaintiff  and  Agnes  his  wife)  ^'  are  both  witches,  and  haye  bewitched  my  mare" 
(innuendo,  the  mare  of  the  said  Thomas,  where  it  ought  to  have  been  the  nan 
of  the  said  Richard) ;  after  verdict,  upon  not  guilty  for  the  plaintiff,  it  vai 
moved  in  arrest  of  judgment  for  the  defendant,  be^Miuse  that  two  could  wA 
commit  one  witchcraft :  also  it  could  not  be  the  mare  of  the  plaintiff  and  tk 
mare  of  the  defendant,  as  prsodicti  Thomas  imported :  sed  non  allocatur,  for  the 
words  ought  to  be  referred  as  they  were  spoken ;  viz.  that  both  of  them  ^bfr 
witched  my  mare,"  and  ^^  hoik"  refers  to  each  of  them,  that  they  had  sevenll^ 
committed  the  offence.  For  if  a  man  saith  to  two,  ''You  both  haw 
^murdered  J.  8.,''  each  of  them  shall  have  his  action  separately  and  not  |^</r 
jointly,  as  the  Tear  Book,  28  Hen.  8,  pi.  19,  is.  And  for  the  last  ^ 
words,  innuendo  the  mare  of  Thomas,  Thomas  is  repugnant  to  the  precedeit 
words,  &c. :  therefore  judgment  was  given  for  the  plaintiff.  Gorbett  v.  Hil| 
Oro.  Eliz.  609 ;  and  Day  v.  Bobinson,  1  Add.  &  Ell.  554,  turn  on  the  sum 
principle.  In  Sellers  v.  Till,  4  B.  &  C.  655 ;  Smith  v.  Carey,  8  Camp.  461; 
and  Williams  v.  Stott,  1  Cr.  &  Mee.  675 ;  the  words  did  not  amount  to  tthup 
of  misconduct,  unless  spoken  of  the  plaintiff  in  a  certain  character. 

But  here,  the  jury  have  found  that  the  words  were  understood  as  spoken  a 
the  plaintiff  in  his  capacity  of  churchwarden.  And  the  situation  of  ehuich- 
warden  is  an  office  in  respect  of  which  an  action  lies  for  defamation ;  Strode  r. 
Homer,  Style,  838 ;  where  it  was  urged  that  it  was  not  an  office  of  profit,  hot 
of  trouble  and  burden ;  and  no  speciu  loss  was  alleged :  but  RoUe,  C.  J.,  aid, 
'^  Officers  which  have  no  benefit  of  their  offices  have  more  need  to  be  repaid,  if 
they  be  scandalized  in  their  execution  of  them ;  and  here  the  scandal  is  a  mi 
loss  to  an  honest  man,  and  what  other  remedy  can  he  have  to  repair  himself  hat 
by  his  action  on  the  case  7'' 

Then,  a  churchwarden  may  be  guUty  of  theft  with  respect  to]|the  parish  hA 
ropes.  Even  if  the  property  of  ue  ropes  were  in  him  jointly  with  the  other 
churchwarden,  a  member  of  a  corporation  may  commit  felony  of  the  goods  of 
the  corporation ;  as  a  man  may  stesd  even  his  own  ^ods  from  a  bailee ;  8  hut 
40.  But  the  bell-ropes  are  the  goods  of  the  parishioners,  and  are  so  hud  in  ia- 
dictments,  although,  for  greater  caution,  a  count  may  be  added  on  the  speeiil 
property  of  the  churchwardens.  Previously  to  the  7  A  8  G.  4,  c.  2?,  s.  44, 
bell-ropes,  as  fixtures,  could  not  be  the  subject  *of  larceny,  and  being  ^^ 
attached  to  the  freehold  belonged  to  the  rector ;  Bex  v.  Parker  and  Easy;  ^ 
Bex  V.  Hickman,  2  East,  P.  0.  592.  But  when  by  that  statute  any  fixtoiewis 
capable  of  being  the  object  of  a  larceny,  a  churchwarden  might  commit  the  theft 
as  well  as  another. 

The  objection  in  arrest  of  judgment  cannot  prevail  if,  as  here,  the  words  then- 
selves  impute  a  felony.  It  is  immaterial,  in  such  case,  whether  the  pbintif 
were  in  office  or  not:  Tomlinson  v.  Brittlebank,  1  Nev.  &  M.  455;  Gardiaer 
V.  Williams,  2  Cr.  M.  &  B.  78 ;  Com.  Dig.  Defamation,  D.  4.  And  tiie  voidi 
here  are  only,  that  the  plaintiff  stole  the  parish  ropes ;  not  the  ropes  of  tbe 
narish of  which  he  was  churchwarden.  In  Sweetapple  v.  Jesse,  2  Nev.  AM. 
86,  the  charge  against  the  plaintiff  was  ambiguous.  But  the  authoritieir 
which  lay  it  down  that  in  cases  (tf  de&mation  of  persons  in  offioe  the  jbmiii 
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fflusft  be  in  effiee  at  the  time,  ineuii  tlMi  the  w<»d«  most  l>e  Bpoken  of  a  time 
at  whieh  the  pkintiff  was  in  office* 
Sir  W.  Fo&eUf  Erie,  and  Newman,  in  anpport  of  the  rule. 
Upon  the  plaintiff's  evidence  it  appears  tiiat  the  defendant  did  not  intend  to 
impute  a  felony ;  for  the  words  proved  against  the  defendant  in  the  former  action 
weie,  that  the  plaintiff  had  robhed  the  parish  by  buying  the  ropes  for  9^,  and 
selling  them  improvidently  for  22, 

And  if  he  intended  an  impntation  of  felony^  it  oonld  not  attach.  For  the  bell- 
infes  are  the  property  of  the  ohorchwardens.  *^  They  have  such  a  special  pro- 
perty in  the  orffan,  bells,  parish  books,  Bible,  chalice,  swplice,  &o.,  belonging 
to  the  church,  wat  for  the  taking  away,  or  for  any  damage  done  any  of  these, 
they  may  bring  an  action  at  law ;  and  therefore  the  parson  cannot  sne  for  them 
*4n71  *^^  ^^®  niiritnal  oonrt/'  Bac.  Abr.  Ohnrokwardens,  (B.)>  1  Boll.  Abn 
^^'-'  393,  Hadmen  v.  Ringwood,  Cro.  Elis.  146, 179,  Com.  Dig.  Esglise,  F. 
3,  Hawk.  PL  Gr.  Appeals,  s.  44.  And  it  is  the  ordinary  practice,  upon  indiet- 
meats,  to  lay  the  property  of  these  articles  in  the  churchwardens.  As  to  the 
argament  drawn  from  the  7  &  8  G.  4,  o.  29,  the  ropes  are  not  attached  to  the 
mhold  but  to  the  bells,  and  therefore  belong  to  the  owner  of  the  bells.  The 
ehiirchwardens  may  be  punishisd  in  the  ecclesiastical  courts,  but  not  indicted  for 
miaoondoct  with  respeet  to  property  belonging  to  them  as  churchwardens; 
Welcome  v.  Lake,  1  Sid.  281.  And  if  the  plaintiff  cannot  recover  for  the 
alleged  imputation  of  felony,  neither  can  he  on  the  ground  of  having  beeo 
charged  with  misconduct  in  his  office.  For  it  appears  on  the  declaration  that 
he  had  ceased  to  be  in  office  when  the  words  were  spoken,  and  therefore  was  no 
loDger  in  a  situation  to  incur  injury  in  respect  of  his  office.  In  Com.  Dig. 
Aetion  upon  the  Case  fdr  Defamation,  O.  S,  it  is  laid  down,  <Hhat  if  the  charge 
be  in  respect  of  an  office,  profession,  trade,  &c.,  it  must  shew  his  office,  &c. : 
and  generally,  it  ought  to  shew,  that  he  was  in  office  at  the  time  of  the  speak- 
ing/' So,  words  charging  a  party  with  having  an  infectious  disease,  in  order  to 
he  actionable,  must  Siege  that  he  hcu,  not  that  he  had  it.  Gollis  v.  Malin, 
Cro.  Car.  282,  is  to  the  same  effect.  In  Tuthill  v.  Milton,  which  was  a  case 
of  aUmdering  plaintiff  in  his  trade,  the  Court  implied  his  continuing  in  the 
trade.    But  there  can  be  no  such  implication  with  respect  to  an  annuiu  office. 

Cur.  adv.  vuU. 
TiNDAL,  0.  J.  In  this  case  the  verdict  for  the  plaintiff  was  given  upon  the 
*4081  ^^^'^^  count  of  the  declaration,  *and  the  question  before  us  has  arisen 
-'  on  a  rule  nisi  for  entering  a  nonsuit  by  the  leave  of  the  learned  Judge 
who  tried  the  cause,  or  for  arresting  the  judgment.  As  to  the  latter  ground  of 
the  motion,  it  has  been  objected  by  the  defendant,  that  the  second  count  of  the 
deckration  shews  no  cause  of  action,  inasmuch  as  the  words  therein  stated  do  not 
impate  to  the  plaintiff  the  commission  of  any  indictable  offence.  And  we 
agree,  upon  the  authorities  collected  by  Hawkins,  in  his  Pleas  of  the  Crown, 
chapter  Appeals,  s.  44,  that  an  indictment  for  larceny  could  not  be  supported 
agunst  a  churchwarden,  for  stealing  the  bell-ropes  of  the  parish  church  of  which 
he  is  the  churchwarden.  For  as  it  is  laid  down  in  that  book,  he  has  the  |>o#- 
tetdon  of  the  goods  of  the  church,  in  contradistinction  to  the  mere  charge  of 
goods,  such  as  a  butler  or  cook  have  of  their  master's  goods. 

At  the  same  time,  as  the  second  count  of  the  declaration  does  not  import  on 
the  face  of  it,  that  the  churchwarden  stole  the  bell-ropes  of  the  church  whereof 
he  was  warden,  but  generally  that  he  stole  bell-ropes ;  we  see  no  ground  for 
arresting  the  jud^ent  upon  the  objection  taken  to  that  count 

As  to  the  application,  however,  for  entering  a  nonsuit,  we  think  the  rule 
must  be  made  absolue.  The  second  count  of  uie  declaration  contains  an  aver- 
ment by  way  of  innuendo,  '^  that  the  plaintiff,  whilst  in  his  said  office  of  church- 
warden, had  been  guilty  of  stealing  ropes,  and  that  the  subjects  of  our  lord 
the  king  then  understood  that  that  was  the  meaning  of  the  said  words.''  Now, 
some  innuendo  was  absolutely  necessary  in  this  case,  in  order  to  make  the  words 
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actionable ;  for  the  words  being  put  interrogatively,  unless  there  was  an  vm- 
ment  that  they  were  intended  as  a  charge  against  the  plaintiff,  there  wotild  be 
no  imputation  of  a  criminal  offence  having  been  committed  bj  him ;  and  in 
such  innuendo  the  word  <'  stealing^'  cannot  *by  any  reasonable  intendment  ^^^ 
haVe  any  other  meaning  than  that  of  the  commission  of  the  offence  of  ^ 
larceny.  But  the  innuendo  so  stated  in  the  declaration  was  not  only  not  np- 
ported,  but  was  neffatived  by  the  plaintiff's  own  evidence  given  at  the  trial;  fo 
in  order  to  prove  the  malicious  speaking  of  the  words  in  question,  the  plaiatif 
produced  a  judgment  which  he  had  obtained  in  an  action  aeainst  the  defe&dat 
for  slanderous  words  spoken  by  the  defendant  of  the  plaintiff  at  a  former  tzae^ 
when  describing  the  very  same  transaction  to  which  the  present  words  relate; 
in  which  judgment  the  words  then  spoken  by  the  defendant  were  stated  to  be, 
that  the  plaintiff  had  fraudulently  sold  the  llell-ropes  whilst  he  was  in  the  aid 
of  churchwarden,  for  a  much  smaller  sum  than  he  had  given  for  tiiem,  tad 
thereby  cheated  ike  parish. 

This  evidence  disproved  the  averment  in  the  declaration  that  the  defendaat 
intended  to  charge  him  with  stealing  the  ropes ;  and  shewed,  conclusivelj,  tbil 
the  defendant  h»l  used  the  word  string  in  a  very  different  sense  from  that  ii 
which  it  is  generallv  understood,  and  in  which  he  averred  that  it  was  used  o 
the  innuendo;  and  tnat  he  intended  only  to  impute  to  him  that  he  had  defiaoded 
the  parish.  Upon  this  ground  we  think  the  plaintiff  himself  shewed  that  be 
had  no  case  for  the  jury,  and  that  a  nonsuit  must  be  entered. 

Rule  absolute  for  entering  a  noDsoit 


XND  or  MICHAELMAS  TXBM. 


NE¥   CASES 


COUET  OF  COMMON  PLEAS, 


AXD 


OTHER    COURTS. 


Kilarq  Cerra, 


IN  THB  SIXTH  TEAR  OF  THE  REIGN  OF  WILLIAM  17.-1835. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TiNDAL,  C.  J.  GaSELEE,  J. 

Park,  J.  Bosanquet^  J. 


MAKY  PHILIPPA  WHITTON  v.  peacock  and  Another.    June  8. 

In  1762,  a  lessor  haying  only  an  equitable  estate  in  a  certain  field,  demised  a  portion  of 
the  field  ^to  a  lessee,  for  ninety-nine  years.  In  1773,  the  lessor  haying  acquired  the 
legal  estate  in  the  field,  demised  the  residne  of  the  field  to  the  lessee  for  the  same  term, 
bj  an  indenture  which  recited  the  former  lease,  stipulated  for  its  continuing  in  force, 
but  proyided  that  no  more  rent  should  be  paid  for  the  entire  field  than  was  paid  for 
the  first  portion,  and  that  the  rent  to  be  paid  for  the  entire  field  was  meant  to  be  the 
same  as  that  reseryed  for  the  first  portion: 

Held,  that  the  assignee  of  the  reyersion  could  not  sue  the  assignee  of  the  lessee  upon  the 
coTenauts  in  the  lease  of  1762. 

Bt  order  of  the  Master  of  the  BoUs^  the  following  case  was  submitted  for 
the  opinion  of  this  Court : 

The  parcels  of  land,  called  Homsey  Lane  Field^  comprised  in  the  leases  here- 
inafter stated,  were  copyhold  of  inheritance  of  the  manor  of  Homsey  in  the 
county  of  Middlesex. 

Before  the  15th  of  March,  1755,  Elizabeth  Benett,  who  held  the  said  pre- 
mises to  her  and  her  heirs,  died,  seised  thereof,  having  made  her  will,  dated  the 
*4121  ^^^^  °^  June,  *1753,  whereby  she  gave  and  devised  all  the  residue  of 
^  her  estate  of  what  nature  or  kind  soever  (under  which  devise  the  pre- 
mises in  question  were  included)  unto  her  nephew  ^enett  Garrard ;  but  the  said 
E.  Benett  did  not  surrender  the  said  premises  to  the  use  of  her  will,  or  make 
any  surrender  whatsoever. 

At  a  court  holden  for  the  said  manor  on  the  15th  of  March,  1755,  the  said 
Benett  Garrard  was  admitted  tenant,  to  hold  unto  the  said  Benett  Garrard,  his 
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hem  and  asrigns  for  ever,  at  the  will  of  the  lord,  acoording  to  the  < 
the  8ud  manor. 

At  the  same  court  the  said  Benett  Oarrard,  surrendered  the  said  premiaes  to 
the  use  of  Bendall  Martjn,  his  heirs  and  assigns,  according  to  the  custom  ol 
the  said  manor ;  and  the  said  BendaU  Hartyn  was  admitted  tenant  and  aam- 
dered  the  same  to  the  nse  of  his  will. 

On  the  11th  of  March,  1761,  the  lord  of  the  said  manor  granted  a  license  to 
the  said  Bendall  Martjn  to  demise  the  said  premises  from  Ghristmaa  ihesa  hit, 
for  the  term  of  ninety-nine-jears,  or  for  any  less  term. 

Before  the  18th  of  April,  1762,  the  said  Bendall  Martyn  died,  seised  of  tfe 
premises;  and  by  his  ^nll,  bearing  date  the  25th  of  March,  1700,  gave  and 
devised  the  same  unto  Maria,  the  wife  of  Baker  John  lattlehales,  to  hoU  to 
her,  her  heirs  and  assigns  for  ever. 

At  a  court  holden  for  the  said  manor  on  the  13th  of  April,  1762,  the  SMi 
Maria  Littlehales  was  admitted  tenant,  to  hold  the  premises  unto  the  said  Jfiria 
Littlehales,  her  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  acociduif  to 
the  custom  of  the  said  manor.  And  at  the  same  court,  the  said  B.  J.  Little- 
hales and  Maria  his  wife,  surrendered  the  premises  to  the  use  of  the  said  B.  J. 
Littlehales,  his  heirs  and  assigns  for  ever;  whereupon  the  said  B.  J.  LittlehaiBi 
was  admitted  tenant. 

By  an  indenture  of  lease,  bearing  date  the  2d  of  *AuffU8t,  1762,  made  r^^t* 
between  the  said  B.  J.  Littlehales  and  Maria  his  wife  of  ute  one  part^  and  *- 
Phillip  Keys,  builder,  of  the  other  part,  it  was  witnessed  that  the  said  B.  J.  litde* 
hales  and  Maria  his  wife,  in  pursuance  and  in  part  performance  of  a  prior  agrea- 
ment,  and  by  virtue  of  the  aforesaid  license  by  the  said  B.  Martyn,  obtained  ot  the 
lord  of  the  said  manor  for  that  purpose,  demised  to  Keys,  his  executors,  aflmiiM 
trators  and  assigns,  a  piece  of  ground,  parcel  of  the  said  premises,  to  hold  the 
same  to  Keys,  his  executors,  administrators  and  assigns,  from  Lady-day  1761,  far 
ninety-eight  years  then  next  ensuing,  paying  to  Litdehales,  his  heirs  and  ar~ — 
the  yearly  rent  of  5^.  And  by  the  sua  lease  Keys  did  for  himself,  his  ( 
tors,  administrators  and  assigns,  covenant  with  littlehales,  his  heirs  and  i 
that  Keys,  his  executors,  administrators  and  assigns,  should  pay  to  Litt 
his  heirs  and  assigns,  the  said  yearly  rent  of  oL  on  the  days  and  in 
therein  appointed  for  payment;  and  that  Keys,  his  executors,  adnunietraleo 
and  assigns,  should  finish,  fit  for  habitation,  within  six  months  from  Uie  date 
thereof,  the  messuage  and  tenements,  erections  and  buildings,  then  standing  en 
the  premises  thereby  demised,  and  sufficiently  repair  and  uphold  the  same  dnriatff 
the  said  term ;  and  the  same  premises  so  well  and  sufficiently  repaired  and  aphrid 
at  the  end  or  other  sooner  determination  of  the  term  aforesaid,  should  sanrnidtr 
and  yield  up  unto  Littlehales,  his  heirs  and  assigns.   * 

By  another  indenture  of  lease  of  the  same  date,  made  between  Idttlehaka, 
and  Maria  his  wife,  of  the  one  part,  and  Keys,  of  the  other  part,  Littlehales  and 
Maria  his  wife,  in  pursuance  of  the  said  license,  demised  another  piece  of  gnynad, 
parcel  of  the  said  premises,  to  Keys,  for  a  similar  term,  under  the  rent  of  2UL, 
and  under  covenants  similar  to  those  in  the  last-atated  lease. 

By  an  indenture  of  assignment,  bearing  date  the  20th  ^of  Angost,  n^^M 
1762,  and  made  between  Keys,  of  the  one  part,  and  David  Main  therein  ^ 
described,  of  the  other  part.  Keys  assiened  the  several  pieces  of  groond  cob- 
prised  in  the  said  indentures  of  lease  of  the  2d  of  August,  1762,  and  the  nua- 
suages  or  tenements  built  thereon,  to  Main,  for  the  residue  of  the  aud  term  of 
ninety-eight  years  by  way  of  mortgage,  and  subject  to  redemption  on  pajncst 
of  400^  and  interest,  on  the  20th  of  February  then  next  ensuing. 

By  an  indenture  bearing  date  the  31st  of  March,  1766,  and  made  betwcea 
Main  of  the  first  part.  Keys  of  the  second  part,  and  John  Garter  therein  de* 
scribed,  of  the  third  part.  Main  at  the  request  of  Keys,  and  Keys,  did  assifi 
the  same  pieces  of  ground  and  the  two  messuages  buUt  thereon  to  Garter,  ftr 
the  then  residue  of  the  said  term  of  ninety-eight  years,  subjeet  ton  proviso  fat 
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Tedemptioii  of  the  said  premises  on  payment  bj  Keys  to  Carter  of  tbe  principal 
sum  of  807/.  10<.  and  interest,  on  tne  30th  September  then  next  ensuing. 

At  a  court  holden  for  the  said  manor  on  the  28d  of  May,  1770,  it  was  found 
by  the  homage  and  was  entered  and  appeared  in  the  Court  Rolls  of  the  manor 
that  the  said  Eliiabeth  Benett|  then  some  time  siuoe,  died,  seised  of  the  pre- 
mises to  which  she  had  been  admitted  at  the  Court  held  on  the  27th  of  April, 
1753,  without  haviug  made  any  surrender  to  the  use  of  her  will ;  and  that 
Martha  Leigh,  wife  of  Peter  Leigh,  who  was  the  niece  and  customary  heir  of  the 
said  Elisabeth  Benett,  was  admitted  tenant,  to  hold  the  premises  unto  the  said 
Martha  Leigh,  her  heirs  and  assigns  for  ever,  at  the  will  of  the  lord  according 
to  the  oustom  of  the  said  manor. 

At  a  court  held  for  the  said  manor  on  the  18th  of  February,  1772,  Martha 
Leigh,  and  on  the  19th  of  the  same  month,  Peter  Leigh  surrendered  the  pre- 
mises to  tjie  use  of  Littlehales,  his  heirs  and  assisns  for  ever,  according  to  the 
^4151  ^^^^''^"^  ^^  ^^®  ^^'^  manor;  whereupon  *Littlehales  was  admitted  to  the 
^  premises  to  hold  unto  him,  his  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor. 

By  an  indenture  of  lease,  bearing  date  the  8d  of  July,  1778,  made  between 
the  said  littlehales  and  Maria  his  wife,  of  the  one  part,  and  Keys  of  the  other 
part, — ^reciting  the  said  two  indentures  of  lease  of  the  2d  of  August,  1762,  and 
leeitin^,  that  the  said  parties  to  the  said  indentures  of  lease,  and  to  the  now 
recited  indenture  had  come  to  a  further  agreement  respectine  the  said  field,  called 
Homsey  Lane  Field,  whereby  they  had  acreed  that  Keys  should  have  the  whole 
of  the  said  field  leased  to  him  at  the  yearfy  rent  of  10^.  only,  and  no  more  j  but, 
instead  of  cancelling  the  two  several  leases  already  granted  of  part  thereof,  and 
thereinbefore  recited,  the  same  leases  should  remain,  and  another  lease  be  granted 
of  the  residue  of  the  said  field  at  the  yearly  ground  rent  of  10/.,  which  rent 
should  be  considered  the  same  as  the  two  several  rent-s  of  6/.  each  so  reserved  by 
the  said  two  leases  as  aforesaid;  and  that  notwithstanding  such  several  reserva- 
tions no  more  than  to  the  amount  of  the  yearly  rent  of  10?.,  in  the  whole  should 
be  payable  for  the  said  field,  and  the  messuages  and  tenements  erected  and  built 
thoeon, — it  was  witnessed,  that  in  pursuance  of  such  last-mentioned  agreement, 
and  by  virtue  of  the  said  license  and  in  consideration  of  the  yearly  rent  and 
covenants  thereinafter  reserved,  they,  Littlehales  and  Maria  his  wife,  did  lease 
to  Keys,  his  executors,  administrators  and  assigns,  the  said  close  or  field,  called 
Homsey  Lane  field,  except  such  parts  of  the  said  field  as  had  already  been  de- 
mised to  Keys  by  the  two  several  indentures  thereinbefore  recited ;  to  hold  the 
said  close  or  field  (except  as  aforesaid),  and  all  and  sin^ar  other  the  premises 
thereby  demised,  with  the  appurtenants,  unto  Keys,  his  executors,  administra- 
tors and  assigns,  from  Lady-day,  1761,  for  the  term  of  ninety-eight  years  from 
*=4161  *^^^^^®  °®^^  ensuing;  yielding  and  payins  for  the  first  two  years  of  the 
i  said  term  the  rent  of  a  peppercorn.  And  also  yielding  and  paying  to 
Littlehales,  his  heirs  and  assigns,  for  the  residue  of  the  term  the  yearly  rent  of 
10^.  And  Keys  did  therebv,  for  himself,  his  executors,  administrators  and 
assigns,  covenant  with  LitUehales,  his  heirs  and  assigns,  to  pay  the  rent  during 
the  term,  and  keep  the  premises  in  repair. 

The  indenture  contained  a  proviso  that  if  the  said  yearly  rent  of  10^.  should 
be  unpaid  by  the  space  of  thirty  days  next  after  any  of  the  days  of  payment, 
it  should  be  lawful  for  Littlehales,  his  heirs  and  assigns  to  re-enter.  There  was 
a  covenant  on  the  part  of  Littlehales,  his  heirs  and  assigns,  for  quiet  enjoyment; 
and  a  proviso,  that  the  yeariy  rent  of  10^.  thereby  reserved  was  meant  and  in- 
tended to  be,  and  was  Uie  same  as  the  two  several  yearly  rents  of  bl  each  so 
respectively  reserved  by  the  said  two  several  indentures  of  lease  thereinbefore 
recited;  and  that  no  more  than  the  yearly  rent  of  10/.  should  be  paid  or  payable 
for  the  whole  of  the  said  field,  called  Homsey  Lane  Field. 

Bv  various  surrenders  and  admittances  the  customary  estate  of  Littlehales  and 
Mana  his  wife,  in  the  said  premises,  became  vested  in  the  plainUff  in  this  causa 
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who,  at  a  coart  holden  for  the  sud  manor,  on  ihe  6tb  of  Maj,  1833,  vis  ad- 
mitted to  the  same,  to  hold  to  her,  her  heirs  and  assigns,  acoording  to  the  cnskoH 
of  the  manor. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  cooM 
maintain  an  action  of  covenant  against  the  assigns  of  Keys,  for  breach  of  tke 
oovenants  contained  in  the  above-stated  leases  of  the  2d  of  Aagost,  1762,  m 
either  of  them. 

The  case  was  argued  in  Trinity  term. 

Tal/ourd,  Serjt.,  for  the  plaintiff. 

^First,  the  plaintiff  may  sue  the  assigns  of  Keys  for  breach  of  the  p«..^ 
covenants  contained  in  both  the  leases  of  August,  1762,  on  the  estoppel  ^  ' 
created  thereby,  notwithstanding  the  lessors,  in  consequence  of  £.  Benett's  not 
surrendering  to  the  uses  of  her  will,  had  no  legal  interest 

Secondly,  from  the  date  of  the  surrenders  bv  the  heir  of  E.  Benett,  and  ad- 
mission of  Littlehales,  in  February,  1772,  the  leases  of  the  2d  of  August,  1762, 
became  good  in  point  of  interest,  and  an  action  may  now  be  maintain«l  on  them 
in  respect  of  such  interest. 

Thirdly,  the  lease  of  July,  1773,  having  adopted  the  leases  of  August,  1762, 
an  action  may  be  maintained  on  the  covenants  in  that  lease,  to  keep  tlie  coiv- 
nants  in  the  leases  of  August,  1762. 

First,  It  cannot  be  disputed  that  a  lessee  is  estopped  to  dispute  the  title  of 
his  lessor :  Palmer  v,  Eluns,  2  Ld.  Baymd.  1550 ;  but  tf  he  is  estopped  le 
against  the  lessor,  he  is  equally  as  against  the  assignee  of  the  reveruoo;  fa 
estoppels  are  mutual,  and  privies  in  estate  shall  be  Dound  and  take  adyantige 
of  estoppels :  Trevivan  v.  Lawrence,  1  Salk.  276.  Thu^,  in  Parker  r.  M^imm^ 
7  T.  E.  537,  it  was  held  that,  in  an  action  of  covenant  for  rent  on  an  indcDtme, 
brought  by  the  assignees  of  the  lessor,  a  bankrupt,  the  lessee  could  not  plead 
that  the  lessor  nil  habuit  in  tenementiB.  And  in  Omelaughland  v.  Hood,  4 
Bac.  Abr.  194,  Boll.  Abr.  874,  it  b  laid  down,  "  If  A.  mortgages  land  to  B., 
upon  condition  to  re-enter  on  payment  of  10^.,  and  after,  A.,  bmwe  the  day  of 
payment  is  come,  being  in  possession,  makes  a  lease  for  years,  by  indeotoze,  to 
G.,  and  then  after  performs  the  condition,  this  shall  make  the  lease  to  C-  gaoi 
aj^unst  himself  by  estoppel ;  and  it  was  further  adjudged,  that  the  feoffee  of  A 
should  be  bound  by  this  lease,  which  took  its  effect  cmly  at  first  by  egUupptif 
because  he,  *coming  in  under  one  who  was  estopped,  should  be  himaelf  r».|^ 
estopped  likewise,  which  was  still  a  stronger  case  than  the  first.  And  *- 
this  was  adjudged  in  Ireland,  and  afterwards  affirmed  on  a  writ  of  error  here, 
and  seems  a  veiy  reasonable  judgment;  for,  if  a  subsequent  pniehaae  shall 
make  good  a  lease  of  lands  by  indenture,  though  the  lessor  had  nothing  in  tboK 
lands  at  the  time  of  the  lease,  and  therefore  his  lease  at  first  oould  only  tako 
effect  by  estoppel,  much  more  in  this  case,  where  the  lessor  had  a  possibility  of 
cominff  into  the  lands  again,  shall  his  performance  of  the  condition  after  make 

food  tne  intermediate  lease.  And  so  it  should  seem  too  if  the  condition  were 
roken  at  the  time  of  the  lease,  so  as  he  had  then  nothing  but  an  equity  d 
redemption ;  yet,  if  he  should  after  be  admitted  in  Chancery,  this  would  onke 
good  the  intermediate  lease  which  took  effect  at  first  only  by  estoppel."  So,  ia 
Go.  Lit.  47,  b.,  it  is  said,  ''If  A.  had  nothing  in  the  land,  and  make  a  lease  for 
years  by  deed  indented,  and  after  purchase  the  land,  the  lessor  is  as  well  con- 
cluded as  the  lessee  to  say  that  the  lessor  had  nothing  in  the  land." 

Secondly,  a  note  to  that  passage  contains  the  following  extract  firom  Hale*i 
MSS., — ''Et  videtur,  that  by  the  purchase  of  the  land,  that  is  turned  into  a 
lease  in  interest  which  before  was  purely  an  estoppel." 

And,  if  the  plaintiff  were  to  allege  in  her  declaration  that  the  littlehalei^ 
being  seised  in  fee  demised  by  indenture  to  Keys,  from  whom  the  premises 
came  by  assignment  to  the  defendants,  and  the  defendants  were  to  pload  noa 
demiserunt,  or  nil  habuerunt  in  tenementis,  the  plaintiff  misht  demur  at  once 
to  the  plea,  and  so  exclude  any  question  of  fact  as  to  the  bgal  seisin  of  the 
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lesson.  1  Wms.  Sawid.  825,  note  4.  2  Wms.  Saund.  418,  note  1.  Taylor 
V.  Needham,  2  Taunt  278.  See  also  Whaley  v,  Anderson,  1  Keb.  874. 
^^^g^  ^ThirdlYy  as  the  lease  of  1773  contains  an  express  covenant  by  the 
^  lessee  to  seep  the  covenants  in  the  indentures  of  1762,  that  is,  in  sub- 
stance, an  agreement  under  seal  to  confirm  the  indentures  of  1762.  Where, 
upon  the  whole,  the  intent  is  clear,  the  Court  will  imply  a  covenant  to  eflbct  the 
intention.  Thus,  in  Sampson  v.  Easterby,  9  B.  &  C.  605,  where  a  lease  of  an  un- 
diyided  third  part  of  certain  mines  contained  a  recital  of  an  agreement  made  by 
the  lessee  with  the  lessor  and  the  owner  of  the  other  two-thirds,  for  pulling  down 
an  old  smelting-mill,  and  buildinff  another  of  larger  dimensions,  and  the  lease 
contained  a  covenant  to  keep  sudi  new  mill  in  repair,  and  so  leave  it  at  the 
expiration  of  the  term,  but  did  not  contain  a  covenant  to  build  it,  it  was  held, 
that  such  a  covenant  was  to  be  implied,  and  that  the  lessor  of  the  one-third 
might  sue  upon  it  in  respect  of  hia  interest  Saltoun  i;.  Houstoun,  1  Bingh. 
433,  was  decided  on  the  same  principle. 

Wighmanj  contri.  As  the  lessors  in  the  leases  of  1762  had  only  ap  equita- 
ble title,  the  covenants  of  the  lessee  are  covenants  in  gross,  which  do  not  run 
with  the  land,  or  convey  any  right  of  action  to  the  assignee  of  the  reversion. 
It  ia  true  that  the  lessee  in  such  a  lease,  and  his  assignees,  are  estopped  to  plead 
against  the  lessor,  non  demisit  or  nil  habuit  in  tenementis.  But  they  are  not 
estopped  to  plead  Uiat  the  interest  of  the  lessee  has  expired, — as  if  he  were  only 
seisecl  for  life,— or  that  he  had  no  such  title  as  would  enable  him  to  convey  to 
his  assignee  a-right  to  sue  the  lessee.  At  common  law  no  such  right  passed  to 
the  assignee  of  the  reversion;  and  the  statute  82  H.  8,  which  enables  the  as- 
signee of  the  reversion  to  sue  on  contracts  made  bv  his  predecessor,  confers  that 
*'4201  "^^^  ^^^  ^^  ^^®  assignee  of  the  le^  title.    *Although  a  lessor  who 


-  has  only  an  equitable  title  may  sue  his  own  lessee,  the  assignee  of  such 
lessor  is  incompetent  to  do  so.    And,  therefore,  ''where  the  plaintiff  declares  in 
oovenant  upon  a  demise  by  himself,  he  is  not  obliged  to  set  out  any  title  to  the 
land,  &c.,  demised,  but  may  begin  his  declaration  with  stating  that,  '  whereas 
by  a  certain  indenture,  &c.,  he  demised,'  &c.,  1  Str.  280,  231;   Aleberry  v. 
Walby,  Garth.  32  \  Lib.  Plac.  97,  Lill.  Ent  130, 141.    But  in  an  action  by 
an  assignee  of  the  reversion,  he  must  set  out  the  title  of  the  lessor  to  the  de- 
mised premises,  that  it  may  appear  he  had  such  an  estate  in  the  reversion  as 
might  be  legally  assigned  to  Uie  pkintiff :  Cliffs  Ent  218,  pi.  7;  Lill.  Ent 
132,  135."     1  Wms.  Saund.  288,  note  2.    This  case,  therefore,  is  distinguish- 
able from  Palmer  v.  Ekins,  Parker  v.  Manning,  and  the  other  authorities  cited 
for  the  plaintiff;  for  if  the  phuntiff  had  declared  on  a  seisin  in  fee  in  the  lessors 
of  1762,  the  defendant  might  have  traversed  that  seisin  without  infringing  the 
principle  which  precludes  a  plea  of  non  demisit,  or  nil  habuit  in  tenementis. 
Thus,  in  Carvick  v.  Blagrave,  1  B.  &  B.  613,  it  was  held,  that  in  covenant  by 
assignee  of  lessor  against  lessee  for  rent  arrear,  an  allegation  that  the  lessor  was 
possessed  for  the  remainder  of  a  term  of  twentv-two  years,  commencing  on,  &o., 
was  material  and  traversable.    The  plaintiff,  tnerefore,  stands  in  the  position  of 
the  mortgagee  in  Webb  v.  Bussell,  8  T.  B.  393,  where  it  was  held  that,  if 
mortgagor  and  mortgagee  make  a  lease,  in  which  the  covenant  for  the  rent  and 
repairs  are  only  with  the  mortgagor  and  his  assigns,  the  assignee  of  the  mort- 
gagee cannot  maintain  an  action  for  the  breach  of  those  covenants,  because  they 
are  collateral  to  the  grantor's  interest  in  the  land,  and  therefore,  do  not  run 
with  it.    That  case,  in  which  the  same  arguments  were  urged,  decides  the  pre- 
mAQW  ^^^  ^°  ^^®  ^^^  ^"^  points.    The  '^lessor  here  was  a  stranger  to  the 

^  estate  at  the  time  of  the  lease,  and,  therefore,  the  covenant  does  not  run 
with  the  land. 

As  to  the  lease  of  1773,  it  would  be  an  extraordinary  extension  of  the  doc- 
trine of  implied  covenants,  to  hold  that  deed  as  an  agreement  to  confirm  the 
leasea  of  1762.    But  at  all  events,  a  covenant  in  one  lease  to  perform  the 
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oovenants  in  another^  is  at  most  a  covenant  In  grots  whioh  does  not  nia  litt 
the  land. 

Tal/ourdf  in  reply.  The  question  in  the  oases  rdied  on  for  the  defeodal 
arose  upon  pleadings  in  whioh  the  estoppel  did  not  appear  on  record. .  In  Wett 
9.  Rassel  no  estoppel  could  exist  with  respect  to  the  subject  of  that  aetioB;  ht 
the  leessee's  covenant  was  not  with  the  reversioner  but  with  a  stnmger.  hd 
the  only  case  in  whioh|  where  there  is  a  lease  by  indenture,  the  leasee  ii  sol 
estopped,  is  where  the  lessor  had  only  a  life  interest,  and  that  intoest  has  bea 
determined  before  action  brought:  2  Wms.  Saond.  418,  note  1.  Here  the  eslile 
was  created  by  estoppel  alone,  and  the  lessor's  interest  has  not  expired. 
The  following  certificate  was  sent  in  Hilary  term,  1886 : — 
We  have  hei^  this  case  argued  by  counsel,  and  have  considered  it,  isd  n 
think  the  plaintiff  cannot  maintain  an  action  of  covenant  against  the  asngsi  of 
Philip  Keys  for  breach  of  the  oovenants  contained  in  either  of  the  ksttei  rf  lb 
2dof  August,  1762. 

N.  G.  TunAL 
J.  A.  Paul 
S.  Gasaue. 
J.  Yauobas. 


^BROOKE  and  Others  v.  TURNER  and  Others.   Jtme  S  oiuj  5.  [^48 

Testator  deriaed  lands  to  hU  wife  and  certain  tmstees,  in  fee,  in  trust  for  his  vift  f«fi^ 
and  after  her  decease  for  the  use  of  his  three  children  for  their  liTes,  in  equal  ilu»i 
and  to  the  issue  of  their  respectlYe  bodies  for  their  respective  life  only,  in  eqnii  ilure, 
for  ever;  and  in  case  of  the  death  of  either  of  the  three  without  issne,  then  npos  tnA 
for  the  sonriTors  or  Bnrviyor  in  eqaal  shares,  for  life  only,  or  to  their  respediTe  IiFfd 
issues  in  equal  shares  for  life  only;  and  in  oase  there  liionld  be  onlj  one  child  tba 
living,  in  trost  for  such  onlj  child  for  life  only,  and  the  issue  of  snch  onlj  child  for 
life,  in  equal  shares ;  and  if  but  one  issue  of  such  child,  to  issue  for  life  only,  tad  ike 
heir  of  his  or  her  body,  for  ever:  in  case  there  should  be  no  issue  of  such  child,  r- 
mainder  over.  Either  child  who  should  many  was  to  have  a  power  to  make  a  scok- 
ment  of  his  share  for  the  lives  of  the  parties,  and  the  lives  of  their  Issne,  with  raaaiadB 
over  in  tall.  By  a  codicil  reciting  the  above  devise,  the  testator,  after  the  deeean  i 
his  wife,  devised  the  same  land  to  the  tnistees,  in  fee,  in  trust  for  his  three  childna  m 
tenants  in  common  for  the  term  of  ninefy-nine  years  from  his  decease,  if  they  or  ei^ 
of  them  should  so  long  live;  and  after  the  determination  of  that  term,  and  lotjcct 
thereto,  to  the  trustees,  in  fee,  to  preserve  contingent  remainders :  and  the  luef  a- 
pressed  in  the  will,  as  far  as  the  law  wonld  permit,  were  to  be  carried  into  peiftct 
execution:  Held,  that,  under  the  will  and  codicil,  the  three  children  of  the  tastatertoat 
in  the  lands  devised  estates  for  the  term  of  ninety-nine  years,  if  they  should  xe^a^ 
tively  so  long  live,  as  tenants  in  common,  with  remainder  to  the  trustees  in  the  cedkil 
named,  and  their  heirs,  during  the  respective  lives  of  the  said  three  children,  in  tnst 
to  preserve  contingent  remainders,  with  reminder  to  the  said  three  children  as  tcsastt 
in  common  in  tail  general,  with  cross-remainders  between  them  in  tail  genenL 

The  following  case  was  sent  by  the  Yioe-Ohancellor  for  the  cpinioa  of  As 
Court : — 

Thomss  Brooke  being  seised  of  freeh<rid,  leasehold,  and  cc^jhold  estates,  nd 
personal  estate  and  effects  of  a  considerable  Tslue,  hj  hb  will  of  S^tea^; 
1807,  duly  executed  and  attested,  deyised  to  his  wife  Frances  Brooke,  H.  B» 
gouffh,  G.  Whittington,  and  8.  Rich,  his  freehold  and  leasehold  estates  in  Oto- 
tershire  and  Wilts,  and  his  houses  at  Bath,  upon  trust,  immediatelj  sfier  ks 
decease  to  sell  the  same,  paying  his  debts  with  the  proceeds  and  the  saiplns^ 
his  residuary  legatees ;  and  his  manor  of  Upper  Horton,  with  the  reetofj)  »• 
▼owson,  mansion,  lands,  and  hereditaments  thereunto  belonging  (except  tM 
estate  called  Oydes  Mill),  together  with  his  ^messuages  and  lands  in  the  ^^ 
parish  of  Frampton  OottreU,  to  his  wife,  and  H.  Bengough,  &i  Whit-  '^  , 
tington,  and  8.  Bich,  and  the  sunriyors  and  surnvor,  in  feCi  in  trust  to  ft^ 
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bis  mfe  to  reoeive  the  rents  for  ber  life ;  and  after  her  deoease^  he  devised  the« 
same  property  to  H.  Bengongh^  G.  Whittington,  and  S.  Bich,  and  the  surviTors 
and  BnrriTor  of  them,  in  fee,  expressly  as  devisees  to  nses,  and  not  as  tmatees  of 
the  legal  estate,  npon  tmst,  for  the  use  and  benefit  of  his  children^  Fitzherbert| 
Thomas,  and  Frances  Blizabeth,  for  their  lives,  in  eqnal  shares,  and  to  the  law- 
ful issne  of  their  respective  bodies,  for  their  respective  life  only,  in  equal  shares, 
for  ever,  and  subject  to  the  provisoes  and  conditions  in  his  will  mentioned; 
and  in  case  of  the  death  of  any  or  either  of  his  said  children  without  lawful 
issue,  then,  upon  trust  for  the  survivors  or  survivor  of  them,  in  equal  shares,  for 
life  only :  or  to  their  respective  lawful  issues,  in  equal  shares,  for  life  only, 
and  in  case  there  should  be  only  one  child  then  living,  then  upon  trust  for  such 
only  child  for  life  only,  and  for  the  lawfal  issue  of  such  only  child  for  life,  in 
equal  shares ;  and  if  but  one  issue  of  such  child,  then  to  such  only  child's  issue, 
for  life  only,  and  the  heir  of  his  or  her  body  for  ever :  but  in  case  there  should 
not  be  any  lawful  issue  of  such  child,  or  the  child  of  such  child,  then,  upon 
trust,  for  such  person  or  persons,  and  for  such  estate  and  estates  of  and  in 
the  said  hereditaments  and  premises  as  his  said  wife  should,  bv  deed  or  will, 
mnt  and  devise  the  same  hereditaments  and  premises,  in  such  manner  and 
form,  and  for  such  estate  and  estates,  as  she  should  think  fit ;  it  being  the 
testator's  wish  that  she  should  give  or  grant  the  same  to  some  of  his 
family ;  but  in  case  his  wife  should  not  make  any  such  devise  or  grant^  then 
upon  trust,  and  he  gave  and  devised  the  same  hereditaments  and  premises  to 
mAOA-[  t^od  for  his  nephews,  Thomas  Brooke  and  William  Brooke,  *sons  of  his 
-I  late  brothers,  Richard  and  William  Brooke,  and  their  assigns,  in  equal 
shares,  for  life  only :  and  on  their  deaths  to  the  lawful  issue  of  their  respective 
bodies,  as  to  the  share  of  each  of  them,  for  ever,  subject  to  the  provisions  and 
conditions  therein  mentioned. 

Either  of  testator's  children  who  should  marry,  was  to  have  power  to  make 
a  settlement  of  his  share  with  consent  df  his  mother;  such  settlement  to  be  for 
the  lives  of  the  parties,  and  the  lives  of  their  issue,  with  remainder  over  in  tail : 
in  like  manner  either  of  testator's  children  was  to  have  power  to  mortgage  his 
share,  but  for  life  only;  it  being  testator's  most  earnest  reauest,  and  his  express 
desire  to  his  said  children,  that  they  should  keep  the  said  manors,  lands,  rec- 
tory, hereditaments,  and  premises  in  his  family,  so  long  as  there  should  be 
found  one  of  them  living. 

Gydes  Mill  estate  the  testator  gave  to  his  daughter  Frances  Elissabeth  in  fee, 

Then,  reciting  that  in  1805  he  had  levied  a  fine  of  his  Lower  Horton  manor 
and  estate  to  the  use  of  his  will,  he  declared  the  use  of  his  fine  to  be  to  the  use 
of  his  wife,  H.  Bengough,  6.  Whittington,  and  8.  Rich,  in  fee,  upon  trust  to 
pay  the  remainder  of  his  debts,  if  any ;  then,  the  annuities  thereinafter  speci- 
fied ;  then,  subject  to  such  annuities,  to  permit  his  wife  to  receive  the  rents  for 
life,  in  case  she  should  retain  the  name  of  Brooke;  but  in  case  she  should 
marry,  H.  Bengough,  O.  Whittington,  and  8.  Rich  to  take  the  same,  subject  as 
aforesaid,  and  out  of  the  remainder  to  pay  his  wife  500L  a  year  for  life,  and  to 
divide  the  residue  among  his  three  children  during  her  life,  with  benefit  of  sur- 
Tiyorship  if  either  should  die  without  issue.  And  after  the  decease  of  his  wife, 
to  H.  B.,  G.  W.,  and  8.  B.,  in  fee,  in  trust  to  preserve  contingent  uses,  and 
then  subject  as  therein  mentioned,  to  the  same  limitations  to  the  same  persons, 
"^4251  ^^^  ^^^  ^'"^^  powers  and  provisoes  as  *were  expressed  in  regard  to 
-^  the  Upper  Horton  estate ;  it  being  again  repeated  that  the  testator's 
most  earnest  request  and  express  desire  to  his  children  was.  that  they  should 
keep  the  said  manor,  lands,  tenements,  rectory,  tithes,  hereaitaments  and  pre- 
mises in  his  family,  so  long  as  there  should  be  found  one  of  them  living. 

The  remainder  of  his  property  the  testator  demised  to  his  wife,  H.  B.,  G. 
W.,  and  8.  R.,  their  heirs,  executors,  and  administrators,  upon  trust  to  pay 
debts  and  expenses,  the  remainder  to  be  divided  among  his  wife  and  children. 
The  testator  made  his  wife  sole  executrix  of  his  will. 
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By  a  codioU  of  May  1811,  the  teitfttor  rerolrad  hu  doTiM  of  G^dei  Mm,  ad 
gave  his  daughter  Franoea  Elisabeth  oertain  lands  in  Frampton  CottadL 
And  after  reciting  that  by  an  indenture  of  May  1808,  he  had  giTen  Gydn  id 
some  other  land  to  his  wife  and  to  his  son  Fitiherbert,  for  lifey  he  oonfiraed 
that  indenture,  and  after  the  decease  of  his  wife  and  son,  directed  that  6jdd 
should  be  taken  as  part  of  his  residuaiy  property. 

By  a  second  codicil  of  July  1811,  after  reciting  the  devise  in  the  will  afis 
the  decease  of  his  wife,  of  the  manor,  lands,  and  hereditaments  of  Upper  Hv- 
ton,  and  of  the  lands  in  Frampton  Gotterell,  and  the  gift,  after  the  deoeiBeif 
his  wife,  of  the  Lower  Horton  Manor  and  estate,  the  testator,  after  the  decew 
of  his  wife,  devised  his  said  manors,  hereditaments,  and  premises  unto  the  wd 
H.  B.,  O.  W.,  and  S.  B.,  and  their  heirs,  upon  the  trusts,  and  to  and  for  tk 
intents  and  purposes  following ;  yii.,  to  and  for  the  equal  use  and  behoof  d 
his  said  three  children,  Fitiherbert^  Thomas,  and  Frances  Elinbeth,  as  tiaaiU 
in  common,  for  the  term  of  ninety-nine  years,  to  be  computed  from  the  dij(^ 
his  decease,  and  fully  to  be  complete  and  ended,  if  his  said  three  ehi]dnB,a 
either  of  them,  should  happen  so  long  to  live ;  and  from  and  immediatelj  sifter 
the  determination  of  ^he  said  term,  and  in  the  meantime  subject  thereto,  ^^ 
to  H.  B.,  0.  W.,  and  8.  B.,  in  fee,  to  preserve  contingent  uses  and  re>  ^ 
mainders;  (with  power  to  his  dau|;hter,  if  unmarried,  to  devise  one  thnd  pot 
in  fee  or  for  life ;  but  if  she  married,  any  such  devise  was  to  be  void ;)  and  tki 
uses,  (subject  and  in  subserviency  to  those  in  that  codicil,  declared,)  whkk 
were  expressed  and  contabed  in  his  said  will,  as  fitr  as  the  rules  of  lav  voiU 
permit^  were  to  be  carried  into  perfect  execution. 

By  a  third  codicil  of  1812,  the  testator  revoked  all  the  devises  to  Biek  ai  i 
co-trustee  with  Bengough  and  Whittington,  and  substituted  Charles  Jameiiii 
Bich. 

By  a  fourth  codicil  of  1818,  the  testator  revoked  all  the  devises  to  Whitdi^* 
ton,  and  substituted  George  Bolph  as  a  trustee  in  his  place. 

The  testator  died  in  September  1813,  and  left  the  said  Frances  Brooke,  ba 
widow,  and  three  children,  namely,  Fitiherbert,  his  eldest  son  and  heir-at-iar|  i 
Thomas,  and  Frances  Bliiabeth  Brooke,  all  since  deceased,  him  surviving.      \ 

The  said  Frances  Brooke  duly  proved  the  said  will  and  codicils  in  tl^  FiR-{ 
roflitive  Court  of  Canterbury. 

The  said  Frances  Brooke  and  C.  James  (who  died  in  her  lifetime,  ca  tk 
6th  of  July  1818,)  alone  acted  in  the  execution  of  the  testator's  will  aii 
codicils ;  and  by  a  deed  poll,  bearing  date  the  8th  of  May  1815,  which  mi 
duly  executed  by  the  said  0.  Bolph  and  H.  Bengough,  the  said  O.  Bolpk  lal 
H.  Benffough  disclaimed  all  their  right,  title,  in  and  to  the  real  and  penoarf 
estates  devised  to  them  as  aforesaid  by  the  testator's  will ;  and  they,  ihtsai 
G.  B.  and  H.  B.,  respectively  died  in  the  lifetime  of  the  said  Franees  Broob. 
The  said  C.  James  survived  the'  said  G.  B.  and  H.  B.,  and  died  intestiiir 
leaving  an  eldest  son  his  heir-at-law. 

Frances  Brooke  continued  the  widow  of  the  testator  until  the  time  of  her  ^ 
cease. 

'^he  said  Frances  Brooke  and  C.  James,  shortly  after  the  testator's  ^^^ 
death,  sold  the  said  freehold  and  leasehold  estates,  situate  in  the  conntj  l- 
of  Gloucester,  in  flliomas  Street,  in  the  city  of  Bristol,  and  the  houses  in  QDeA 
Square,  in  the  city  of  Bath,  and  parish  of  Walcot,  devised  in  trust  for  eak  « 
aforesaid ;  and  with  the  produce  of  such  sale,  and  the  personal  estate  of  tki 
testator,  paid  all  his  debts,  funeral  and  testamentary  expenses ;  and  tbe  aii  i 
Frances  Brooke  duly  paid  and  satisfied  the  said  annuities  respectively  Aupi  I 
upon  the  estates  at  Horton  and  Framptom,  as  long  as  the  same  oootiBtn 
payable.  >, 

^  The  testator  was  not  at  the  time  of  making  his  will  and  first  and  seeond  cofr 
oils,  and  of  his  death,  seised  of  any  hereditaments  and  premises  in  the  psriski 
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of  Fnmptoii  Goitaielli  other  than  thoia  devised  by  the  fini  oodioil  to  Frtneee 
Elisabeth  Brooke  in  fee  simple. 

The  said  Frances  Eliiabeth  Brooke,  the  daughter  of  the  testator,  eontinned 
nnmarried  to  the  time  of  her  death ;  and  at  the  time  of  her  making  her  will 
she  had  not  any  property  in  the  parish  of  Upper  Horton,  other  than  the  said 
manor  and  estate  of  Upper  Horton.  She  duly  made  her  will,  bearing  date  the 
23rd  of  April,  1816,  which  was  executed  and  attested  so  as  to  pass  real  estate 
by  derise;  and  thereby  she  gave  and  devised  all  her  then  present  and  future 
right  and  interest  in  and  to  the  messuages,  fiarms,  lands,  hereditaments,  and 
premises  in  the  manor  and  parish  of  Upper  Horton,  in  the  county  of  Glouces- 
ter, and  also  all  her  messuages,  lands,  hereditaments,  and  premises  in  Chippins 
Sodbary,  and  Frampton  Gotterell,  in  the  same  county,  and  all  her  personu 
estate,  unto  her  mother,  Frances  Brooke,  her  heirs,  executors,  and  administr^ 
tors.    She  died  on  the  25th  of  Hay,  1820. 

The  said  Fitsherbert  Brooke,  son  and  heir-«t-law  of  the  testator,  on  the  29th 
of  March,  1810,  intermarried  with  Theresa  Frances  Anstey,  who  died  on  the 
*4281  ^^^  ^^  March,  1880 ;  and  there  was  issue  of  such  marriage  five  *chil- 
^  dren,  and  no  more,  vii. :  Fitsherbert  Huntly,  his  eldest  son  and  heir-at- 
law,  who  was  bom  on  the  6th  of  November,  1815 ;  Uie  defendant,  Bichard 
Brooke,  now  Bichard  Brooke  Jones,  who  was  bom  on  the  8th  d  July,  1816, 
and  became,  on  the  death  of  the  said  Fitsherbert  Huntly  Brooke,  the  heir-at- 
law  of  the  testator ;  the  defendant,  Theresa  Frances  Coxe  Brooke,  who  was 
bom  the  13th  of  December,  1810 ;  the  defendant,  Frances  Sarah  Brooke,  who 
was  bom  on  the  4th  of  February,  1812;  and  the  defendant  Lucy  Lucinda 
Brooke,  who  was  bom  on  the  20th  of  March,  1818. 

The  said  FlUherbert  Brooke  died  in  March,  1825,  and  left  his  said  five 
children  him  surviving. 

The  said  Fitsherbert  Huntly  Brooke,  the  eldest  son  of  the  said  Fitsherbert 
Brooke,  died  on  the  15th  of  November,  1880,  an  infant  and  unmarried. 

The  said  Thomas  Brooke,  the  son  of  the  testator,  had  four  ohildren  and  no 
more,  vis. : — ^Thomas  Bichard  Brooke,  the  plaintiff,  who  was  bom  the  16th  of 
Jane,  1811 ;  the  defendant  Isabella  Frances  Brooke,  who  was  bom  on  the  9th 
of  Hay,  1807,  and  the  defendant,  Elisabeth  Brooke,  who  was  bora  on  the  6th 
of  September,  1812.  And  said  Thomas  Brooke,  the  son  of  the  testator,  died 
in  February,  1830. 

Frances  brooke,  widow  of  the  testator,  being  seised  of  divers  freehold  estates 
in  fee  simple,  duly  made  her  will,  bearing  date  the  29th  of  September,  1830, 
which  was  executed  and  attested  so  as  to  pass  freehold  estates  by  devise;  and 
therebv  first  she  ordered  all  her  debts,  and  funeral,  and  testamentary  expenses 
to  be  fully  paid ;  and  after  devising  several  of  her  freeholds  as  therein  men* 
tioned,  and  giving  various  specific  and  pecuniary  legacies,  gave,  devised,  and 
beoueathed  all  the  rest,  residue,  and  remainder  of  her  estate  and  effects,  both 
real  and  personal,  (except  as  thereinafter  otherwise  disposed  of)  unto  all  her  said 
grandchildren,  equally  between  them,  and  their  several  heirs,  executors  and  ad- 
*4291  ^i°^B^to'B>  M  ^tenants  in  common.  She  died  on  the  20th  of  Febraary, 
J  1832 ;  and  the  grandchildren  who  survived  her  were  the  defendants, 
Kchard  Brooke  Jones,  her  heir-at-law,  Theresa  Frances  Coxe  Brooke,  Frances 
Sarah  Brooke,  and  Lucy  Lucinda  Brooke,  the  children  of  the  %aid  Fitsherbert 
Brooke;  and  the  plaintiff,  Thomas  Riehsrd  Brooke,  and  the  defendants,  Isa- 
bella^ Frances  Brooke,  and  £lH»beth  Brooke,  none  of  whom  had  ever  been 
married. 

The  questions  for  the  opinion  of  the  court  were— 

First,  What  estates  the  said  testator's  three  children,  FiUherbert,  Thomas, 
and  Frances  Elisabeth  Brooke,  took  under  the  said  will,  and  first  and  second 
codicils  of  the  testator,  in  the  Upper  Horton  manor  and  estate. 

Secondly,  Whether  the  said  Fitsherbert,  Thomas,  and  Frances  Elisabeth 
Brooke  respectively,  took  any  and  what  estates,  under  the  said  testator's  will 
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EDd  first  and  second  codicils,  in  that  part  of  the  Upper  Horton  estate  caDed  tk 
Hill  Farm^  formerly  Gjdes^  and  in  the  part  also  called  Gydes  Mill. 

Thirdly,  Whether  the  plaintiff  Thomas  Richard  Brooke,  and  the  defendiat 
Richard  iBrooke  Jones,  respectively,  wore  entitled  to  any,  and  what  estate  ud 
interest  in  the  said  Upper  Horton  Manor  estate,  and  the  said  Mill  Farm,  or  any 
and  what  parts  thereof,  nnder  the  said  will  and  first  and  second  codicils,  and  in 
any  and  what  character. 

Fourthly,  Whether  the  defendants,  Theresa  Frances  Coxe  Brooke,  Fnneei 
Sandi  Brooke,  Lacy  Lncinda  Brooke,  Isabella  Frances  Brooke,  and  Eliabetli 
Brooke,  or  any  and  which  of  them,  were  entitled  respectiyely,  nnder  the  nid 
will  and  first  and  second  codicils  of  the  testator,  to  any  and  what  estates  and 
interest  in  the  said  Upper  Horton  manor  and  estate^  and  the  said  Mill  Fans,  or 
any  and  what  part  thereof. 

Fifthly,  What  legal  estate  and  interest  the  sud  Frances  Brooke  had,  as  tbe 
surviying  trustee  nnder  the  sud  ^will  and  codicils  of  the  testator  in  the  ^^ 
Lower  Horton  estate,  or  in  any  and  what  part  thereof,  at  the  times  of  ■- 
making  her  will,  and  death,  and  in  whom  such  estates  and  interest  yested  ipn 
her  death. 

Sixthly,.  Whether  the  will  of  the  said  Frances  Elisabeth  Brooke,  pperttedas 
an  appointment  in  exercise  of  her  power  oyer  her  one  third  part  of  Uie  Upper 
Horton  manor  and  estate. 

Seventhly,  Whether,  upon  the  death  of  Frances  Brooke,  the  heir-at-law  of 
Charles  James,  had  any  and  what  legal  estate  nnder  the  said  will  and  oodidsof 
the  testator  in  the  Lower  Horton  estate,  or  in  any  and  what  part  thereof. 

Eighthly,  Whether  any,  and  what  estate  or  interest  in  the  Upper  Horton 
manor  and  estate,  passed  nnder  the  residuary  devise  in  the  testator's  will 
The  case  was  argued  in  Trinity  term,  by 

Pteit^my  for  T.  fi.  Brooke.  First,  under  the  will  and  first  and  second  oodidh, 
the  three,  children  of  the  testator  took  in  the  Upper  Horton  manor  and  piopertj, 
estates  for  the  term  of  ninety-nine  years,  if  they  should  respectiyely  solouglrrey 
as  tenants  in  common ;  with  remainder  to  the  trustees  in  the  second  codid 
named,  and  their  heirs,  during  the  respective  lives  of  the  sdd  three  childien,  ia 
trust  to  preserve  contingent  remainders;  with  remunder  to  the  said  three  diil- 
dren  ae  tenants  in  common  in  tail  general ;  with  cross  remainders  between  then 
in  tail  general.  This  is  the  construction  of  the  will  which  will  nearest  approach 
the  testator's  intention.  His  desire  was  obviously,  to  create  a  perpetuitj  amoDg 
his  children  and  their  issue ;  but  as  that  is  not  permitted,  in  order  to  secaretlie 
issue  of  each  of  the  testator's  children  a  share,  those  children  must  take  estates 
tail  under  the  will.  If  such  be  the  effect  of  the  will  alone,  the  second  eodnl 
does  not  revoke  the  estate  tail,  for  it  contains  no  regulation  or  substituted  gift 
by  which  the  issue  of  the  ^children  are  to  take  as  purchasers  what  by  r#^[ 
the  will  thev  take  as  hein  in  tail;  Mortimer  v,  West^  2  Simons,  274,  is  ■- 
in  point  There,  upon  a  devise  to  A.,  B.,  0.,  &c.,  share  and  share  alike  for  tlidr 
lives,  remained  to  their  respectiye  children  for  their  lives,  and  so  to  be  oon- 
tinued,  from  issue  to  issue,  for  life,  but,  if  any  of  them  die,  leaving  no  iflm 
their  shares  to  go  to  the  survivors  for  their  lives,  and  the  issue  of  such  of  then 
as  should  be  de^,  and  for  default  of  any  issue,  then  over, — ^it  was  held,  that  A-) 
B.>  C,  &c.,  took%states  tail,  with  cross-remainders. 

Seaward  v.  WiUock,  6  East,  198,  and  Humbentone  v.  Humberstone,  1 P* 
Wms.  882,  may  be  relied  on  for  the  defendants ;  but  Seaward  v,  WiIloekm> 
case  sui  generis  depending  on  the  simple  intent  to  create  a  succesaon  of  fifc 
estates,  which  the  law  did  not  allow ;  and  in  Humberstone  v.  HumberBtone  tbe 
only  question  was  with  whom  the  estate  tail  should  oommence. 

Secondly,  the  devise  of  that  part  of  the  Upper  Horton  estate  called  O/dei 
Mill,  to  testator's  daughter,  having  been  revoked,  that  portion  of  the  propotj 
Ms  within  the  same  rule  as  the  Upper  Horton  estate. 

(The  third,  fourth,  sixth,  seventh,  and  eighth  qoesliona  were  not  a  nlrfeot  v 
controversy.) 
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Fifthly,  the  legal  estate  and  interest  which  FrasioeB  Brooke  had  as  snrviniig 
trustee,  under  the  will  and  codicils  of  the  testator,  in  the  Lower  Horton  estate 
at  the  time  of  making  her  will,  was  an  estate  in  fee. 

After  a  fine  is  levied  the  uses  oannot  be  declared  without  a  deed :  4  Ann.  c. 
16,  s.  50 :  Frances  Brooke  and  the  other  trustees  therefore  took  no  estate  under 
the  fine ;  but  as  the  estate  under  the  will  is  charged  with  the  payment  of  debts 
and  legacies,  she  and  the  other  trustees  must  be  held  to  take  in  fee  for  that  pur- 
pose.   A  less  interest  in  the  property  will  not  suffice. 

*4321  *^'  ^'  WaUonj  appeared  for  another  party  in  the  same  interest :  the 
^  Court  declined  to  hear  more  than  one  counsel  to  the  same  point,  but  per- 
mitted him  to  mention  the  name  of  cases :  upon  which  he  cited  Bobinson  v. 
Bobinson,  1  Burr.  48,  Doe  dem.  v.  Applin,  4  T.  B.  82,  Doe  dem.  Chandler  v. 
Smith,  7  T.  B.  531,  and  Doe  dem  Cotton  v.  Stenlake,  12  East,  515,  to  shew  that 
the  paramount  intention  of  the  testator  must  prevail  over  incompatible  subordi- 
nute  intention ;  and  Doe  dem.  GkJlini  v.  Grallini,  5  B.  &  Adol.  640,  and  Murth- 
waite  V.  Jenkinson,  2  B.  &  C.  857,  to  shew  that  usue  of  the  bocfy  is  construed 
heirt,  unless  it  appears  from  the  entire  will  that  the  words  were  used  in  a  dif- 
ferent sense. 

Bompatf  Seijt.,  contri.  First,  the  three  children  of  the  testator  took  in  the 
Upper  Horton  property,  estates  for  ninety-nine  years,  determinable  with  their 
lives,  the  freehold  being  vested  in  trustees  dunpg  the  term ;  with  remainders 
in  tail  to  the  issue  of  the  three  children;  with  cross  remainders  over.  According 
to  the  rule  in  Shelley's  case,  if  one  takes  an  estate  for  life  with  remainder  to 
hlB  heirs  or  the  issue  of  his  body,  he  has  an  estate  tail.  And  the  reverse  is 
equally  true :  when  the  first  taker  has  no  estate  of  freehold,  and  a  remainder  is 
limited  to  the  heirs  of  his  body  or  his  children,  the  children  have  an  estate  tail, 
and  not  the  first  taker;  and  if  the  first  taker  has  an  equitable  estate,  and  his 
children  a  legal  estate,  the  two  interests  do  not  unite. 

Here,  the  testator's  children  had  an  estate  for  life  expressly  granted  by  the 
will,  with  remainder  in  tail  to  their  issue ;  the  estate  for  life  is  revoked  by  the 
second  codicil,  and  an  equitable  estate  for  years  is  given  to  the  testator's  chil- 
dren instead :  upon  that,  their  issue  became  under  the  will  the  first  tenants  in 
tail. 

«4331  ^  Murthwute  v.  Jenkinson,  the  parties  who  stood  in  '''the  sitnation 
•^  of  the  testator's  children  here,  had  an  estate  for  life,  and  not  a  mere 
term  of  years.  The  same  observation  applies  also  to  Mortimer  v.  West  But 
in  Morgan  v.  Morgan,  1  Meriv.  654,  where  the  word  children  was  held  to  applr 
to  grandchildren,  the  grandchildren,  as  the  first  taken  of  an  estate  of  freehold, 
were  held  to  take  an  estate  tail. 

As  to  the  legal  interest  in  Lower  Horton  estate,  it  vested  in  the  trustees 
daring  the  life  of  the  testator's  children,  and,  if  the  foregoing  reasoning  be 
oorreet,  after  their  death,  in  their  issue,  who  became  tenants  in  tail. 

Hayesj  on  the  same  side,  was  allowed  to  refer  to  Somerville  v.  Lethbridge,  6 
T.  B.  213,  and  Beard  v.  Westcott,  5  Taunt.  398,  5  B.  &  Aid.  801. 

JVettotif  in  reply.  According  to  the  construction  contended  for  on  the  other 
side,  if  the  grandchildren  had  died  in  the  lifetime  of  the  children,  there  would 
have  been  a  lapse,  which  would  alto^ther  have  defeated  tl^  intention  of  the 
testator.  The  rule  in  Shelley's  case  is  a  rule  of  tenure,  not  a  rule  of  construc- 
tion ;  and  the  second  codicil  does  not  affect  the  absolute  interests  given  by  the 
will  to  the  testator's  grandchildren :  for  in  Arnold  v.  Congreve,  1  Bussell  & 
Mylne,  209,  where  a  testatrix,  having  a  son  and  two  daughters,  gave  6000Z.  8 
per  cent  stock  to  her  son  for  life,  remainder  as  to  one  moiety  of  it,  to  his  eldest 
male  child  living  at  her  decease;  and  as  to  the  other  moiety,  to  his  other  chil- 
dren ;  she  alsD  gave  6000^.  like  stock  to  her  daughters  for  their  respective  lives 
in  equal  shares,  remainder  to  their  children;  and  a  sum  of  bank  stock  to  her 
three  children  in  equal  shares  during  their  lives;  the  share  of  each,  at  his  or 
her  death,  to  revert  to  their  issue  in  equal  shares;  subsequeatlyi  she  made  a 


606       In  the  Mattsb  of  Andkrson.    H.  T.  18S6.         [4SS 

eodioily  m  which  she  desired  that  *her  grandohildren's  shares  of  these  r^^ 
two  stocks  should  be  settled  upon  them  for  their  lives^  and  afterwards  ^ 
upon  their  children : — it  was  held,  that  by  the  operation  of  the  co^cO,  tlit 
moiety  of  6000^.  8  per  cent,  stock,  which  bjr  the  will  was  siren  ahsolutelj  to 
the  eldest  male  child  of  the  testatrix's  son  living  at  her  deaw,  was  well  liaite4 
to  that  male  child  for  life,  with  remainder  to  his  children;  that,  as  to  all  the 
other  beqnests,  the  attempt  to  extend  the  limitations  to  great  grandchildren  vm 
ineffectual;  and  that  the  absolute  interests  given  to  the  grandchildren  were  not 
des^jed  or  restricted  by  the  codicil 

The  following  certificate  was  sent  in  Hilary  term,  1836 : — 

We  have  heurd  this  case  argued  by  counsel,  and  have  considered  it;  and  ia 
answer  to  the  several  questions  submitted  to  us,  we  are  of  opinion,-^ 

First,  That  under  the  said  will  and  the  first  and  second  codicils,  the  three 
children  of  the  testator  took  in  the  Upper  Horton  manor  and  proper^,  estate 
for  the  term  of  ninety-nine  years,  if  they  should  respectively  so  long  live,  ts 
tenants  in  common,  with  remainder  to  the  trustees  in  the  second  codicil  oaned, 
and  thdr  heirs  during  the  respective  lives  of  the  said  three  children,  in  tni^ 
to  preserve  contingent  remainders,  with  remainder  to  the  said  three  dliildren  as 
tenants  in  common  in  tail  general,  with  cross  remainders  between  them  in  tail 
general. 

Secondly,  we  are  of  opinion  that  the  three  children  of  the  testator  took,  under 
the  will  and  the  first  and  second  codicils,  the  same  estate  in  the  Mill  ¥^um  (m 
the  will  called  Oydes  Mill),  as  they  took  in  the  Upper  Horton  estate. 

Thirdly  and  fourthly,  We  are  of  opinion  that  the  grandchildren  named  ia 
the  third  and  fourth  Questions  respectively,  took  nothing  under  the  will  and 
first  and  ^second  codicils  in  the  said  Upper  Horton  manor  and  estate,  or  ^int 
the  said  Mill  Farn^.  L  ^^ 

Fifthlv,  We  are  of  opinion  that  the  legal  estate  and  interest  which  Fraaeei 
Brooke  had  as  surviving  trustee,  under  the  will  and  codicils  of  the  testator  ia 
the  Lower  Horton  estate,  at  the  time  of  making  her  will,  was  an  estate  for  lifii 
only;  and  that,  upon  her  death  the  legal  remainder  in  fee  came  to  the  heir-at- 
law  of  Charles  James,  the  last  surviving  trustee  of  the  fee. 

Sixthly,  We  are  of  opinion  that  the  will  of  Frances  Elisabeth  Bnx&e  M 

rate  as  an  appointment  in  exerdse  of  the  power  over  her  one  third  pait  of 
Upper  Horton  manor  and  estate. 
Seventhly,  We  are  of  opinion  that  on  the  death  of  Frances  Brooke,  the  hev- 
at-law  of  Charles  James  took  the  legal  estate  in  fee  in  the  Lower  Horton  estate. 
Bighthly,  We  are  of  opinion  that  no  part  of  the  Upper  Horton  manor  and 
estate,  passed  under  the  residuary  devise  in  the  testator's  wiU. 

N.  0.  TiwhaLi 
J.  A.  Pa&k, 
8.  OASXLn^ 
J.  YAUoasji. 


In  the  Matter  of  ANDERSON'S  Acknowledgment    Jan.  11. 

As  affidavit  veri^og  the  eertificate  of  a  married  woman's  acknowledgmeat,  mait,  cva 
in  Irelaad,  be  made  before  a  oommiBtioner  of  this  Gout. 


Thb  rules  of  this  Court  prescribe  that  the  acknowledgments  of  married  \ 
and  affidavit  verifying  the  certificate  shall  be  taken  before  a  oommissioaer  of 
this  Court;  and  the  sUt.  8  &  4  W.  4,  c.  42,  s.  42,  enables  the  jadges  of  tUi 
Court  to  appoint  commissioners  for  Ireland. 

The  acknowledgment  of  Mrs.  Anderson,  and  the  affidavit  veriArins  the  eerlt- 
tmVbp  having  been  taken  in  Ireland  before  a  oommissioner  of  the  Iiiui  Oovt  of 
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^Common  Plen,  the  officer  of  thb  Court  objected  to  reoeiye  and  file  it.  Where- 
upon, 

Kaye^  moTod  that  her  acknowledgment  of  eonvejanee,  the  notarial  oertificate 
and  afida^it  might  be  received  and  filed,  notwithstanding  the  affidavit  had  not 
been  sworn  before  a  commissioner  of  this  Oonrt.  He  alleged  that  the  acknow- 
ledgment had  been  taken  100  miles  from  Dublin,  and  that  great  expense  and 
inoonvenience  must  ensue  if  in  every  instance  recourse  must  be  had  to  a  com- 
missioner of  this  Court  In  Kilbj  v,  Stanton,  2  Younge  &  Jer.  76,  the  Court 
mllowed  an  affidavit,  sworn  before  a  commissioner  of  the  Court  of  Exchequer  in 
Ireland,  to  be  read. 

The  statute  8  &  4  W.  4,  c.  42,  did  not  require  that  the  affidavit  should  be 
sworn  before  a  commissioner  of  this  Court. 

TiNDAL,  C.  J.  But  it  authorised  us  to  make  rules  to  regulate  the  practice, 
and  we  think  we  should  have  an  affidavit  on  which  perjury  can  be  assigned. 

The  rest  of  the  Court  concurred  in  thinking  that  ue  affidavit  was  insufficient, 
and  Ka^t  Took  nothing. 


*437]  ♦TARPLET,  Clerk,  V.  BLABET.    Ja».  18. 

1.  A  libelloiu  pap«r,in  the  hftodwriUng  of  the  defendant,  found  in  the  house  of  the  editor 
of  a  newspaper  in  which  the  libel  complained  of  appeared,  1b  admistible  in  eridence 
against  the  defendant,  notwithstanding  Bereral  parti  of  it  have  been  erased,  and  are 
omitted  in  the  newspaper,  provided  the  passages  erased  do  not  qnali^  the  libel. 

2.  In  order  to  the  admission  of  eridence  of  libels  by  the  plaintiff  in  mitigation  of  dam- 
ages, it  must  be  shewn  with  precision  that  such  libels  relate  to  the  libels  by  the  de- 
fendant 

LiBiL.  The  first  count  of  the  declaration  charged  the  defendant  with  having 
pablished  in  a  newspaper,  called  the  Northunpton  Free  Press,  on  the  24th  <» 
November,  1882,  a  letter  which,  after  insinuatingthatplaintiff  was  illegitimate, 
rmised  doubts  as  to  his  moral  and  religious  conduct,  comparing  him  to  Judas, 
holding  him  out  as  a  hypocrite,  and  concluding,  by  asking  the  question  what 
he  was,  and  answering, ''  a  justioe  of  the  peace,  turnpike  road  commissioner,  a 
licensed  game  killer,  a  harkotway  fox  hunter,  and,  last,  a  parson."  There  was 
a  second  and  a  third  count  for  other  libellous  expressions  concerning  the  plain- 
tiff painted  on  boards  hanging  out  at  the  defendant's  window,  and  chalked  by 
the  defendant  on  sates. 

At  the  trial  be&re  Tindal,  G.  J.  in  order  to  connect  the  defendant  with  the 
poblication  in  the  newspaper,  it  was  proved  that  about  the  time  of  its  appear- 
ance he  had  called  on  the  editor,  and  a  paper  in  the  defendant's  handwnting 
was  produced  by  a  person  who  had  gone  to  inspect  the  editor's  house  with  a  view 
of  taking  it  on  lease.  This  paper  contained  all  the  libellous  passages  Contained 
in  the  newspaper,  and  many  others  of  a  nu>re  outrageous  description,  through 
which  some  person  had  drawn  a  pen,  and  which  were  omitted  in  Uie  news- 
paper. 

A  letter  was  also  produced  which  had  been  sent  by  the  defendant  to  the 
pluntiff,  in  or  about  die  month  of  September,  1832,  which  contained  many  of 
the  passages  published  in  the  newspaper. 

*4381       Objections  made  to  the  admissibility  of  these  two  ^documents  being 
-^  over-ruled,  they  were  received  in  evidence,  but  only  such  passisiges  of  the 
latter  were  read  as  corresponded  with  the  libel  in  the  newspaper. 

The  defendant  then  gave  in  evidence  a  libel  written  by  the  plaintiff  against 
the  defendant,  and  appearing  in  the  same  newspaper  of  November  24,  1832. 
It  was  also  proved  that,  previously  to  the  publication  of  the  defendant's  libel, 
the  plaintiff  bad  been  seen  writing  on  a  gate  the  anpellatives  of  <<  Oxford  Bob/' 
«  Codfibrii/'  and  others,  as  applicable  to  the  defendant 
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The  defendant  iben  proposed  to  shew  that  the  plaintiffhad  circolaiod  the  follov- 
ing  libel  against  the  defendant : — **  The  following  verses  were  found  in  a  Tillage 
about  seven  miles  from  Northampton,  and  are  supposed  to  refer  to  the  expected 
death  of  a  notorious  old  scoundrel  living  in  it;  and  intended  for  his  eptaph, 

<<Here  lies  old  Oxford  Bob,  a  noted  liar, 
Waiting  the  vengeance  of  etenial  fire; 
His  nnmerooB  crimes,  what  mortal  tongue  can  tell, 
Rogue,  cheat,  hypocrite,  vagabond,  and  infideL" 

But  as  the  time  when  it  appeared  could  not  be  spoken  to  with  any  predfioa, 
and  it  was  not  otherwise  connected  with  the  defendant's  libel,  the  leaned  Chief 
Justice  rejected  the  evidence  on  the  authority  of  May  v.  Brown,  3  B.  &  C.  US, 
and  a  verdict  was  found  for  the  plaintiff,  with  40^.  damages. 

Adamsj  Seijt.,  moved  for  a  new  trial,  on  the  ground  of  the  improper  ree^ 
tion  and  rejection  of  evidence. 

The  paper  in  the  defendant's  handwriting,  found  in  the  editor's  house,  oogbt 
not  to  have  been  received,  because  the  passages  through  which  a  pen  had  bea 
drawn,  not  appearing  in  the  newspaper,  it  must  be  presumed  the  editor  bd 
struck  them  out  in  the  exercise  of  his  discretion ;  if  so,  the  docnment  oomoit- 
ted  to  print  was  not  the  document  authorised  by  the  defendant,  and  *the  ^^ 
editor  alone  was  responsible  for  its  publication.  In  Adams  v.  Kelly,  1  ^ 
By.  &  Moo.  157,  in  order  to  shew  that  a  defendant  had  caused  and  proeued  i 
printed  libel  to  be  inserted  in  a  newspaper,  a  reporter  to  a  public  newspaper 
proved  that  he  had  given  a  written  statement  to  the  editor  of  a.  newspaper,  tk 
contents  of  which  had  been  communicated  by  the  defendant  for  the  purpoie  of 
such  publication,  and  that  the  newspaper  then  produced  was  exactly  the  sim 
with  the  exception  of  one  or  two  slight  alterations,  not  affecting  the  sense;  it 
was  held,  that  what  the  reporter  published,  in  consequence  6f  what  passed  vitk 
the  defendant,  might  be  considered  as  published  by  the  defendant,  bat  that  the 
newspaper  could  not  be  read  in  evidence  without  producing  the  written  aceoutt 
delivered  by  the  witness  to  the  editor. 

Then,  the  defendant's  letter,  sent  in  the  month  of  September,  could  not  be 
evidence  of  his  having  sanctioned  a  publication  which  appeared  so  long  after  ai 
the  month  of  Noveml^r. 

And  the  libel,  published  by  the  pluntiff,  ought  to  have  been  admitted  m 
mitigation  of  damages.  In  May  v.  Brown,  the  libels  by  the  plaintiff,  the  evi- 
dence of  which  was  rejected,  were  not  only  not  connected  with  the  defendant's 
libel,  but  appeared  to  have  been  published  subsequently.  Here  the  pkintif' i 
libel  was  one  of  a  series  between  him  and  the  defendant ;  it  was  not  shewn  to 
have  been  published  subsequently  to  the  defendant's;  and  if  the  defendant  had 
been  allowed,  as  he  proposed,  to  recall  the  witness  who  spoke  to  it,  he  would 
have  proved  that  it  preceded.  In  that  case  the  damages  could  not  luive  exceed- 
ed one  farthing,  and  the  Chief  Justice  would  have  certified  to  deprive  the  plaii- 
tiff  of  costs.  [TiNDAL,  G.  J.  Where  two  parties  have  been  libelling  each 
other,  I  rather  think  I  should  let  the  loss  fall  where  the  law  casts  it]  Bat  the 
authority  of  May  v.  Brown  has  been  doubted;  and  on  the  day  in  which  ^^ 
this  ^cause  was  tried,  Denman,  G.  J.,  in  another  libel  cause,  received  evi-  '- 
dence  of  libels  written  by  the  plaintiff  against  the  defendant.  [KeHy^  amieif 
oorisB.  Those  libels  were  connected  with  the  libel  which  was  the  subject  of  the 
action.] 

TlNDAL,  G.  J.  I  think  no  ground  has  been  laid  for  granting  a  rule.  The 
grounds  tsken  are,  that  evidence  has  been  improperly  admitted  and  improperlT 
rejected.  As  to  the  admission,  the  objection  is,  first,  that  a  letter  in  the  hand- 
writing of  the  defendant,  which  there  was  reasonable  mund  to  think  bad  bees 
sent  bv  the  defendant  to  the  plaintiff,  ought  not  to  have  been  received;  and, 
secondly,  that  the  document  firom  which  the  libel  in  the  newspaper  was  printed 
ought  not  to  have  been  received^  because  it  had  been  altered  by  the  editor,  aad 
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did  not  ooiTeq>ond  with  what  appeared  in  print.  It  may  be  conyenient  to  con- 
sider the  latter  objection  first.  Ab  to  that,  the  evidence  was,  that  the  defendant 
had  called  at  the  house  of  the  editor  and  had  made  a  communication ;  that 
afterwards,  the  house  was  to  be  lot,  and  a  person  about  to  take  it  haying  entered 
to  look  at  the  premises,  found  a  paper  in  the  handwriting  of  the  defendant,  from 
which  it  was  manifest  the  libel  in  the  newspaper  had  oeen  printed;  and  it  is 
objected,  that  a  pen  haying  been  drawn  through  the  several  parts  of  this  paper 
which  were  not  printed,  the  parts  printed  in  Uie  newspaper  were  not  published 
by  the  defendant.  But  if  the  defendant  authorised  the  printing  of  the  libel  in 
its  large  and  more  offensive  form,  he  gave  the  minor  authority  to  print  the  less 
offensive  parts  of  it.  The  case  would  be  different  if  any  qualifying  expressions 
had  been  left  out ;  but  that  was  so  far  from  beinff  the  case,  that  the  printer^ 
manifestly  for  his  own  security,  had  omitted  only  tne  most  hazardous  passages. 
The  publication,  therefore,  of  the  libel  set  out  in  the  first  count  was  sufficiently 
*441'l  P'^^^^-  -^  ^  ^^^  letter  ^produced  by  the  plaintiff  it  was  in  the  hand- 
-'  writing  of  the  defendant.  I  agree  that  the  time  when  it  came  to  the 
hands  of  the  plaintiff  was  not  very  accurately  made  out ;  but  it  was  delivered 
at  his  house  some  time  in  1832,  and  it  is  singular  that  many  passages  in  i^  coin- 
cide with  the  paper  found  in  the  printing-office,  although  there  are  other  pas- 
sages not  the  same.  How  could  I  reject  evidence  that,  about  the  time  of  the 
poblication  in  the  newspaper,  a  passage  of  the  same  kind,  in  the  handwriting  of 
the  defendant,  was  sent  to  the  plaintiff's  house?  I  therefore  allowed  so  much 
of  the  letter  to  be  read  as  applied  to  the  passages  printed  in  the  newspaper,  and 
the  admission  of  that  evidence  is  not  subject  to  any  degree  of  just  observation. 

With  respect  to  the  rejection  of  evidence,  as  far  as  the  libel  in  the  newspaper 
was  concerned,  a  libel  on  the  other  side  was  admitted,  for  the  newspaper  itself 
contained  a  letter  from  the  plaintiff,  casting  imputations  on  the  defendant. 
However,  there  were  also  a  series  of  offensive  publications  on  both  sides,  by 
placards  and  writing  on  gates;  and  it  is' said,  that  the  evidence  of  those  which 
proceeded  from  the  plaintiff  ought  to  have  been  admitted.  But,  according  to 
the  true  construction  of  the  case  of  May  v.  Brown,  it  was  incumbent  on  the 
defendant  to  show  that  the  libels  by  the  plaintiff  were  connected  with  the  libels 
proceeding  from  the  defendant.  Lord  Tenterden  only  admitted  evidence  of 
libels  from  the  other  party  on  the  ground  that  they  tended  to  provoke  the  de- 
fendant; and  if  that  had  not  appeared,  the  evidence  had  been  rejected.  And 
what  was  said  by  Lord  Denman  the  other  day  does  not  affect  the  rule  laid  down 
in  that  case.  Then  was  it  proved  that  the  boards  hung  out  by  the  plaintiff,  pr 
the  chalking  on  gates,  could  have  led  to  the  libels  published  by  the  defend- 
uit?  The  witness  who  was  called  to  establish  that  point,  said  he  could 
not  speak  to  the  time  of  the  publication  within  a  twelvemonth,  and  I  rejected 
*4421  ^^^  ^evidence  because,  upon  the  whole,  it  appeared  the  publication  was 
'■  subsequent  to  the  defendant's  libel.  It  is  possible  I  might  have  objected 
to  the  witness  being  recalled  to  speak  to  the  time  of  publication,  after  hearing 
the  objection  and  the  argument  upon  it ;  but  that  is  the  ordinary  course  upon 
nch  an  occasion.  After  all,  the  inquiry  is,  whether  the  damages  shall  be 
Tedaced  from  forty  shillings  to  a  farthing,  for  it  would  not  promote  the  attain- 
ment of  justice  to  grant  a  new  trial;  and  if  the  damages  had  been  a  farthing,  I 
rather  think,  where  parties  have  been  libelling  each  other,  I  should  let  the  loss 
fall  where  the  law  throws  it 

Pakk,  J.  One  objection  taken  on  the  part  of  the  defendant  is,  that  because 
the  printer  struck  out  the  strong  passages  of  the  libel,  he  was  liable  for  the> 
pnblieation,  and  not  the  defendant.  I  do  not  agree  in  that  position,  for  which, 
indeed,  no  authority  has  been  cited.  It  would  have  been  different  if  the  printer 
had  struck  out  a  qualifying  expression  :  but  the  defendant  is  not  exonerated 
because  the  editor,  in  his  caution,  has  omitted  the  stronger  passages.  The  de- 
fendant's letter  was  properly  received  as  evidence  of  the  animus  by  which  he 
was  actuated.    But  the  main  point  urged  arises  on  the  principle  established  by 
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the  case  of  May  v.  Brown.  That  oaae,  however,  stands  nnoontradieted,  and  vm 
preceded  by  many  decisions  to  the  same  effect  In  Finnerty  v.  Tipper,  2  Guipb. 
72,  Sir  James  Mansfield  held  the  same  doctrine,  which  was  confirmed  in  Vak- 
ley  V,  Johnson,  1  By.  ft  Moo.  422. 

Qasxlke,  J.  I  am  of  the  same  opinion.  The  lihel  here  was  pnUisbcd  iai 
newspaper,  and  the  mannscript  from  which  it  had  been  printed  was  found  ii 
the  editor's  house  in  the  handwriting  of  the  defendant,  corresponding  in  imj 
passages  with  another  writing  in  the  defendant's  hand,  sent  by  the  de&adul 
to  the  ^plaintiffl  Some  passages  indeed  had  been  struck  out;  it  did  not  ^^ 
appear  by  whom ;  but  assuming  this  to  have  been  done  by  the  printer,  *- 
it  did  not  exonerate  the  defendant,  or  render  the  manuscript  madmittiUe  a 
eridence,  unless  the  passages  struck  out  were  of  a  qualifying  nature.  With 
respect  to  the  evidence  of  libek  by  the  opposite  party,  it  is  only  adminSiie  ia 
reduction  of  damages,  when  such  libels  relate  to  tne  subject  matter  of  tkii  pai 
lished  by  the  defendant.  In  the  present  case  the  connection  was  not  maboil, 
and,  therefore,  there  is  no  ground  for  disturbing  the  verdict. 

BoBJLNQUXTi  J.  I  think  there  should  be  no  rule  in  this  ease.  AaBma^ 
that  passages  were  struck  out  of  the  defendant's  manuscript  by  the  prmter,  tk 
defendant  is  not  the  less  liable  for  what  was  published,  it  bemg  admitted  (hit 
it  was  not  qualified  by  what  was  struck  out  If  I  employ  an  a^nt  to  do  aa  ille- 
gal act,  with  aggravating  circumstances,  and  he  does  the  act,  omitting  the  aggra- 
vating circumstances,  I  am  not  the  less  answerable  for  the  act  itself.  Aatotk 
defendant's  letter,  it  was  admissible  to  shew  the  animus  by  which  he  waaaeti- 
ated.  Then,  as  to  the  last  ground  on  which  we  are  asked  to  grant  a  role,  it  v« 
not  shewn  that  the  libels  of  which  the  defendant  proposed  to  give  erideaee, 
were  connected  with  those  which  were  the  subject  of  the  action;  and  Hajt. 
Brown  was  relied  on  as  an  authority  for  rejecting  them.  If  the  attention  of  tk 
Chief  Justice  had  been  drawn  to  the  circumstance  that  the  libels  prooeediag 
from  the  plaintiff  in  May  v.  Brown,  were  not  anterior  to  those  published  by  the 
defendant,  and  the  defendant  here  had  been  able  to  prove  that  Tarple/a  wffi, 
perhaps  they  might  have  been  admissible.  But  the  attention  of  the  Chia  Jas^ 
was  not  called  to  that  distinction ;  and  as  he  says  he  should  not  bare  certified 
in  the  event  of  a  verdict  for  a  farthing,  I  think  there  ought  to  be  no  rale. 

Bulerefiiaed 


ABBOTT  and  Another,  Assignees  of  FLUDB,  a  Bankrupt,  v.  BUB-  n^ 
BAGE  and  Others.    Jan.  14.  ^ 

A  deed  by  which  P.,  one  of  two  traders  in  partnership,  eonveyed  his  septnte  o^^ 
trosteet,  for  the  Joint  creditors  of  both,  the  joint  creditors  agreeing  that  th«  tndM 
should  continae  in  poaaeaaion  of  their  stock,  and  carry  on  their  bnaineaa  witk  a  ni* 
to  retricTe  themaelTea,  and  that  upon  their  paying  4t.  CA  in  the  poond  bj  eartaiBti- 
Btalmenta,  they  ahonld  receive  a  general  release. 

Held,  not  an  act  of  bankruptcj:  . 

Held  alao,  that  it  was  properly  left  to  the  jnry  to  aay,  whether  the  deed  waa  a^^J^ 
bona  fide  to  enable  the  tradera  to  retrioTO  themaelTea,  or  was  ezeented  bj  F.  via 
intent  to  defraud  his  aeparate  creditors. 

Trovsr  for  a  policy  of  insurance  on  the  life  of  the  bankrupt  Flode. 

At  the  trial  before  Tindal,  0.  J.,  it  appeared  that  in  August^  1831,  FM 
and  Simpson,  then  partners  and  in  insolvent  dreumstaneesi  called  a  oee^ag" 
their  creditors,  at  which  it  was  proposed  that  the  separate  property  of  Pio*» 
including  the  policy  in  question,  should  be  assigned  to  trustees  for  the  }^ 
creditors  of  Flude  and  Simpson;  that  Flude  and  Simpson  should  eoBtiooeii 
possession  of  their  stock  in  trade,  and  curry  on  thdr  buainess  withavjev^ 
retrieve  themselves;  and  that  upon  their  paying  the  creditors 4a.  U  ni tv 
pound  by  certain  instalments,  they  should  receive  a  general  lelesse. 
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A.  deed  of  amngement  to  that  effect  waa  aeeordinglj,  in  December,  1881, 
ejLecnted  bj  Flade  and  Simpson,  to  the  defendants,  who  acted  as  trustees,  and 
wk.t  the  end  of  this  deed  there  was  a  olause  by  which  the  policy  in  question  on  the 
life  of  Flnde,  was  assigned  to  the  defendsjits  as  a  security  for  the  payment  of 
the  instalments,  with  a  provision  thai,  after  payment,  the  surplus,  if  any, 
sHould  go  to  the  representatives  of  Flude.  This,  and  other  policies,  together  with 
his  famitnre,  comprised  the  whole  of  Flude's  separate  estate. 

The  partners  continued  to  carry  on  their  business,  and  paid  the  first  and 

seoond  instalments  pursuant  to  the  deed,  and  Simpson,  who  was  (^lled  as  a 

^4451  ^^^^^1  *B>^d  that  they  expected  to  retrieve  themselves :  but  before  the 

-'  third  instalment  was  paid,  all  their  effects  were  exhausted,  and  a  com- 

misaion  of  bankrupt  was  issued  against  Flnde  about  December  1883. 

For  the  plain tifib  it  was  contended  that  the  deed  of  December,  1831,  was  of 
itself  an  act  of  bankruptcy  by  Flude  as  against  his  separate  creditors,  beine  ex- 
eculed  with  intent  to  delay  them,  and  by  way  of  fraudulent  preference  of  the 
joint  creditors. 

The  Chief  Justice  left  it  to  the  jury  to  say  whether  the  deed  was  executed 
bona  fide  to  enable  the  partners  to  continue  to  carry  on  their  business,  or 
whether  it  was  executed  by  Flude  with  intent  to  defraud  his  separate  creditors. 
A  verdict  having  been  found  for  the  defendants, 

KfXUfy  moved  for  a  new  trial  on  the  ground  that  the  attention  of  the  jury  should 
hsTO  iMscn  called  to  the  &ct  that  Flnde  was  insolvent  at  the  time  of  executing 
the  deed,  and  that  his  becoming  a  bankrupt,  though  not  certain,  was  in  a  high 
decree  probable. 

He  referred  to  Morgan  o.  Horseman,  8  Taunt.  241,  and  Linton  v.  Bartlett, 
3  WilB.  47. 

TiNDAL,  G.  J.    The  grounds  of  objection  to  my  summing  up  are  two : — 
First,  that  the  attention  of  the  jury  was  not  sufficiently  call^  to  the  circum- 
stance,  that  at  the  time  of  the  execution  of  the  deed  of  1831,  Flude  and  Simp- 
son were  insolvent ;  secondly,  that  the  jury  were  not  told  that  the  bankruptcy 
of  those  parties,  though  not  certain  at  that  time,  was  in  a  high  degree  probable. 
The  act  of  bankruptcy  relied  on  by  the  plaintiffs  is  the  execution  of  the  deed 
of  1831,  which  is  alleged  to  constitute  an  act  of  bankruptcy  on  a  double  ground  \ 
*4461         '  ^^^  ^^  ^^  ^  conveyance  executed  with  the  intent  to  *defeat  or 
J  delay  creditors ;  secondly,  that  it  constituted  a  fraudulent  preference. 
The  firat  ground  is  taken  from  the  statute  itself,  6  O.  4,  c.  16,  s.  3,  the  words 
of  which  are,  that  if  any  trader  shall  make  or  cause  to  be  made  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  tenements,  ffoods,  or  chattels,  with  in-i 
tent  to  defeat  or  delay  his  creditors,  such  trader  will  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy. 

In  order  to  make  the  conveyance  an  act  of  bankruptcy  within  that  clause,  two 
circumstances  must  concur ;  the  grant  must  be  fraudulent,  and  it  must  be  exe- 
cuted with  intent  to  defeat  or  delay  creditors. 

Now,  this  deed  is  very  unlike  any  grant  to  which  the  attention  of  the  Court 
has  hitherto  been  called  on  this  subject.  So  far  from  being  a  conveyance  with 
intent  to  defeat  or  delay  creditors,  it  is  an  agreement  that  two  traders  shall 
remain  in  possession  of  their  property,  for  the  purpose  of  continuing  their  busi- 
ness, upon  condition  of  paying  4«.  Ckf.  in  the  pound  upon  the  amount  of  their 
debts,  by  certain  instalments.  At  the  end  of  the  deed  there  is  a  clause  by  which 
certain  policies  on  the  life  of  one  of  the  partners,  then  in  the  hands  of  his  bank- 
ers, are  assigned  to  the  trustees  as  a  security  for  the  payment  of  the  instalments, 
with  a  provision,  that  after  payment,  the  surplus  produce  of  them,  if  any,  shall 
go  to  his  representatives. 

Let  us  see  the  effect  of  this  deed.  It  passes  no  property  from  the  traders  of 
which  their  creditors  could  at  that  time  avail  themselves,  and  as  to  the  alleged 

5 reference  of  any  particular  class  of  creditors,  the  joint  creditors  of  Flude  and 
impson  could  resort  to  no  remedy  under  the  deed  till  the  period  of  the  third 
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instalment  had  expired,  whereas  the  separate  creditors  of  Flade  might  in  tk 
intermediate  timeissne  execation  against  his  person  or  property;  and  as  the  poli- 
cies could  not  come  into  effect  till  Flude's  decease,  the  transfer  of  *them  ^^m 
to  the  trustee)^  was  not  a  grant  by  which  his  creditors  could  be  defeated  ^  ' 
or  delayed.  The  effect  of  the  deed,  therefore,  was,  by  delaying  the  remedy  tf 
the  joint  creditors,  rather  to  improye  the  situation  of  the  separate  crediton  of 
Flude.  But  Simpson,  who  was  called  as  a  witness,  stated,  that  so  fur  frn 
having  any  intent  to  defeat  or  deky  their  creditors,  they  thought  at  tk 
time,  that  by  means  of  that  arrangement,  they  should  be  able  to  go  on  lad 
effectually  to  retrieye  their  affairs.  It  was,  therefore,  a  question  for  the  joij 
also,  resting  on  Simpson's  credit,  whether  this  deed  was  executed  with  intent  to 
defeat  or  delay  creditors ;  and  the  ycrdict  of  the  jury  was  warranted  by  all  tk 
eyidence  before  them. 

What  has  already  been  said,  applies  also  to  the  second  ground  on  whiek  (kk 
deed  has  been  assumed  to  constitute  an  act  of  bankruptcy,  that  it  was  a  frndo- 
lent  preferenoe  made  in  contemplation  of  bankruptcy  :  the  bankruptcy  did  not 
take  place  till  two  years  after;  and  it  was  for  the  jury  to  say  what  was  the  ia- 
tention  of  the  parties  in  executing  a  deed  so  long  before.  The  fact  tiut  tlk^ 
were  in  insolvent  circumstances  is  a  circumstance  that  occurs  in  almost  all  thae 
cases ;  the  question  with  reference  to  the  validity  of  their  conveyance  is,  vhdktr 
they  had  bankruptcy  in  contemplation  at  the  time. 

Pakk,  J.  The  whole  was  a  question  for  the  jury,  and  their  finding  b  eoh 
sistent  with  the  evidence ;  the  testimony  of  Simpson  is  positive  that  there  ns 
no  intent  to  defeat  or  delay  the  creditors,  and  the  object  of  the  deed  wu  ex- 
pressly to  enable  the  traders  to  go  on. 

As  to  the  objection  that  the  insolvency  of  the  parties  vraa  not  prominatly 
pointed  out  to  the  attention  of  the  jury,  the  Question  for  the  jury  on  these  oeo* 
sions  is,  whether  bankruptcy  was  in  contemplation  at  the  time  of  the  execatioi 
of  the  deed ;  as  the  Chief  tf  ustice  has  observed,  there  is  hardly  a  case  in  whick 
the  party  does  not  know  he  is  in  insolvent  circumstances. 

^ASELEB,  J.     I  think  there  is  no  occasion  to  disturb  the  verdict  of  nm 
the  jury,  who  have  found  to  the  satisfaction  of  the  judge  on  a  question  ^ 
properly  left  to  them. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  argument  for  the  plaintift 
is,  that  because  a  debtor  in  insolvent  circumstances  muces  a  transfer  to  oo«  d 
his  creditors,  he  means  to  defraud  the  others,  and  that  because  bankroptey  takei 
place  two  years  after  the  transfer,  it  must  have  been  contemplated  at  the  tine 
The  whole  effect  of  the  evidence  in  this  cause,  is  to  shew  that  bankruptcy  in 
not  in  contemplation  when  the  deed  was  executed,  but  the  reverse ;  the  object 
of  the  parties  was  to  struggle  on  in  the  hope  of  retrieving  their  affairs. 

Bulereteed. 

See  Atkinion  v.  Brindall,  2  New  Gases,  325. 


CANOT,  Assignee  of  HUGHES,  an  Insolvent,  v.  HUOHES,  Wxdoir,  Ad- 
ministratrix.   Jan,  14. 

The  widow  and  administratrtz  of  an  insolrent,  being  applied  to  by  bis  assignees  fonoa* 
papers  tbat  bad  been  in  hie  possession  at  tbe  time  of  his  decease,  answered  thai  tk^ 
were  in  the  bands  of  her  attorney: 

Hdd,  not  snfficient  evidence  of  a  conversion  to  sustain  an  action  of  tioyer. 

Tbovse.  The  plaintiff,  as  assignee  of  Hughes,  an  insolvent,  sued  hti  i^ 
ministratrix  for  the  conversion  of  certain  wine  warrants  in  the  possessioo  of  tbt 
insolvent  at  the  time  of  his  death.  The  only  evidence  of  converaioB,  was  u  ap- 
plication for  the  wairantSi  made  on  the  part  of  the  plainUffS|  to  tbe  admiaiitA- 
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trizy  when  she  sud  they  were  in  the  hands  of  her  attorney.  Upon  which  the 
plaiotiff  was  nonsaited|  on  the  ground  that  this  did  not  amoant  to  a  conversion, 
or  a  refnsal  to  deliver. 

*4491      *Bompa»j  Serjt.,  moved  to  set  aside  the  nonsuit,  on  the  ground  that 
-I  as  the  defendant  must  have  known  of  her  hushand's  insolvencvi  and  that, 
therefore,  the  warrants  belonged  to  his  assignees,  the  delivering  them  to  the 
attorney  instead  of  the  assignees  was  an  actual  conversion. 

Sed  P£B  CUBIAM.  There  is  no  evidence  that  it  was  communicated  to  the 
defendant  who  was  the  owner  of  the  warrants ;  the  placing  them  in  the  hands 
of  her  attorney  was  no  more  than  placing  them  in  a  strong  box  for  the  purpose 
of  safety.  Bule  refused. 


CUMPSTON  and  Others,  Assignees  of  DANIEL  and  JOSEPH  HAIQH, 
Bankrupts,  v.  W.  and  J.  HAIQH.    Jan.  18. 

Defendants,  proprietors  of  a  scribbling  and  falling  mill,  stipulated  that  all  goods  on  hand 
ehoold  be  snbjeet  to  a  Hen  for  a  general  balance.  HaTing  receiTed  certain  wool  and 
cloth  of  the  plaintiff  to  be  scribbled  and  failed,  and  certain  oil  and  djeing  materials  to 
be  Qsed  by  the  plaintiff  on  the  wool,  for  which  purpose  the  plaintiff  had  access  to  the 
oil  and  dyes  in  a  room  of  which  the  defendants  kept  the  key,  Held,  that  the  defend- 
ants had  no  lien  for  their  general  balance  on  the  oil  and  dyeing  materials. 

Troykr  for  oil,  madder,  camwood,  logwood,  fustic,  and  one  dye- pan. 

Plea :  That  long  before  the  bankruptcy  of  Daniel  and  Joseph  Haigh,  and  the 
supposed  conversion  in  the  declaration  mentioned,  the  defendants  were  law- 
fully possessed  of  a  certain  scribbling  and  fulling-mill  and  premises  at  Slaith- 
waite,  wherein  the  defendants  carried  on  their  business  of  scribbling  and  fulling 
wool  for  oertain  reward  to  them  the  defendants  in  that  behalf,  and  on  certain 
*4501  ^'"^'  ^'*  ^^^^  "^^^  goods  on  hand  were  ^subject  to  a  lien  for  a  general 
•>  balance :''  that,  whikt  they  carried  on  their  business  on  the  said  terms, 
B.  Haigh  and  J.  Haish,  during  a  long  space  of  time  before  they  became  bank- 
rupts, brought  divers  large  quantities  of  wool  to  the  said  mill  and  premises  of 
the  defendants,  to  be  by  them  scribbled  and  fulled  in  their  said  business  for 
the  said  reward  to  them  in  that  behalf,  and  on  the  said  terms ;  during  all  which 
time  the  said  D.  Haigh  and  J.  Haiffh  had  notice  of  the  terms  aforesaid  on  which 
the  defendants  carried  on  their  business;  and  in  respect  of  which  said  work  of 
scribbling  and  fulling  wool  as  aforesaid,  they  the  said  D.  Haigh  and  J.  Hai^h 
before  and  at  the  time  they  became  bankrupts,  and  until  the  time  of  the  said 
supposed  conversion,  were  and  still  are  largely  indebted  to  the  defendants  for 
the  said  scribbling  and  fulling  wool  for  them  the  said  D.  Haigh  and  J.  Haigh, 
in  a  certain  large  general  balance,  to  wit,  in  the  sum  of  866/.  14«.  bd ;  and  the 
said  goods  and  chattels  in  the  declaration  mentioned  were  delivered  at  the  de- 
fendant's mill  and  premises  in  the  course  of  their  said  business,  and  before  the 
said  D.  Haigh  and  J.  Haiffh  became  bankrupts ;  and  before  and  at  the  time  of 
the  said  supposed  conversion  were  and  still  are  soods  of  the  said  D.  Haigh 
and  J.  Haigh,  in  the  said  mill  and  premises  of  the  defendants,  on  hand,  and 
subject  to  the  said  lien  of  the  defendants  for  the  said  balance ;  of  which  pre- 
mises the  said  D.  Haigh  and  J.  Haigh  before  they  became  bankrupts,  and  the 
plaintifib,  assignees  as  aforesaid,  since,  respectively  had  notice  :  that,  by  reason 
of  the  premises,  the  defendants  at  the  said  time  in  the  declaration  mentioned, 
detained  the  said  ffoods  and  chattels,  and  held  them  for  their  lien  aforesaid,  as 
thev  lawfully  might  for  the  cause  aforesaid :  which  detaining  and  holding  of  the 
said  goods  and  chattels  was  the  said  supposed  conversion  thereof  in  the  declara- 
tion mentioned. 

*4511       ^B^pliofttion.    That  the  said  goods  and  chattels  in  the  declaration 
-■  mentioned  were  not,  nor  was  any  part  thereof  delivered  before  the  said 
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D.  Haigh  and  J.  Haigh  became  bankrapts,  at  ihe  defendant!'  aud  miU  mi 
premises  in  the  oourse  of  the  defendants'  said  bnsinesa  in  their  plea  mentiooed; 
and  were  not,  nor  was  any  part  thereof  before  or  at  the  time  of  the  ooavenioi 
thereof  in  the  declaration  mentioned,  goods  of  the  said  D.  Haigh  and  J.  Hai|fc 
in  the  said  mill  and  premises  <^the  defendants  on  hand,  and  snojeet  to  theaaad 
supposed  lien  of  the  defendants  for  the  said  general  balance  in  the  plea  mci- 
tioned,  in  manner  and  form  as  the  defendants  had  aboye  in  their  said  pka  m 
that  behalf  alleged. 

At  the  last  York  arises  a  verdict  was  entered  for  the  plaintiffii  for  M. 
subject  to  a  motion  for  setting  the  same  aside,  and  delivering  the  postea  to  tht 
defendants,  or  for  reducing  the  damages,  upon  the  following  state  of  fiiets. 

The  defendan(!s  had  a  mill  at  Slaithwaite,  in  Torkshire,  frequented  by  tk 
various  manufacturers  in  the  neighbourhood,  who  took  their  wool  and  oil  to  tbe 
mill  for  the  purpose  of  being  scoured  and  made  into  slabbing,  by  whidi  if 
understood,  wool  in  a  condition  to  be  woven  into  cloth.  The  wool,  befoit  it  ii 
made  into  slubbing,  is  also  dyed,  and  for  that  purpose  the  defendants  had  en- 
veniences  at  the  mill,  namely,  a  dye-house  with  dye-vats,  pans,  ic,  in  wlocb 
the  various  customers  of  the  mill  dyed  their  own  wool. 

In  the  mill  was  affixed,  in  large  characters,  *^  All  goods  on  hand  snbjeot  toi 
lien  for  general  balance.'^ 

Amonffst  others  who  so  employed  the  mill,  were  the  bankrupts,  bothof  wte 
were  fully  cognisant  of  that  notice.  At  the  time  of  their  bankruptej  tlicy 
had  on  the  defendant's  premises  (the  mill)  various  articles  of  merchandise,  m 
cloth  in  a  manufactured  state,  wool,  *a  quantity  of  oil,  and  also  a  quan-  r^^^ 
titv  of  dye-wares.  The  oil  and  the  dye-wares  were  in  a  room  of  the  mill,  ^ 
called  the  fulling-room ',  to  that  room  all  the  customers  of  the  mill  had  uml 
The  bankrupts  had  a  key  to  the  oil  casks,  from  which  their  servants  drew  ol  m 
they  had  occasion ;  but  both  the  oil  and  ilie  dye-wares  were  under  the  lock  ud 
key  of  the  defendants  every  night. 

Alexander,  having  obtained  a  rule  nisi  to  set  ande  the  verdict  or  reduce  the 
damages, 

TamliMonf  shewed  cause.  The  defendants  had  no  lien  on  these  goods  iff 
their  general  balance.  A  particular  lien  is  defined  to  be  a  right  to  detain  podi 
on  which  labour  has  been  nestowed,  till  the  labour  on  the  goods  is  paid  for; 
and  a  general  lien  only  extends  the  right  in  respect  of  the  claim  to  be  satiiSed, 
not  in  respect  of  the  sort  of  goods  to  be  detained;  there  must  still  be  goods  on 
which  the  creditor's  labour  has  been  bestowed.  In  Houghton  v.  HattbewB,  S 
B.  &  P.  494,  Heath,  J.,  says,  *'  There  are  two  species  of  liens  known  to  tk 
law,  namely,  particular  liens  and  general  liens.  Particular  liens  are,  wImk 
persons  claim  a  risht  to  retain  goods  in  respect  of  labour  or  money  expended 
upon  them ;  and  these  liens  are  favoured  in  law.  Qeneral  liens  are  daiaed  ii 
respect  of  a  general  balance  of  account;  and  these  are  founded  in  enstomoolj, 
ana  are  therefore  to  be  ti^en  strictly ;"  and  the  same  principle  is  estabUahed 
bv  Bushworth  t;.  Hatfield,  6  Bast,  522.  The  defendants,  aooording  to  tbor 
plea,  claim  a  lien  in  respect  of  labour  bestowed  by  the  scribbling  aol  fcUisg 
mill ;  they  had  a  right,  therefore,  to  detain  the  bankrupt's  cloth  and  wool  on 
which  the  labour  of  scribbling  or  fulling  had  been  bestowed :  but  they  hsd  m 
right,  either  accordins  to  *their  plea,  or  the  seneral  principles  of  lien,  n^ 
to  detain  oil — ^which  is  an  accessory  only,  used  in  the  process  of  scrib-  *- 
bling,  and  not  the  thing  scribbled,  or  dyeing  materials,  which  they  ndtber  ^ 
stowed  any  labour  on,  nor  even  employed  in  dyeing ;  that  prooeess  having  bees 
conducted  by  the  bankrupts  themselves,  who  had  the  key  of  the  oil,  and  conitiDt 
access  to  the  dyeing  materials,  so  that  they  were  rather  in  the  posseasiQa  of  tk 
bankrupts  than  of  the  defendants. 

It  may  be  contended,  however,  that  the  defendants  stipulated  for  a  lien  en 
these  goods  by  their  notice  that  all  goods  on  hand  were  to  be  subject  to  a  li« 
for  a  general  balance.    But  that  notice  must  be  oonstmed  aeoording  to  tki 
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prineipIeB  which  regnkie  the  right  to  lien ;  and  goods  on  hand  can  only  mean 
goods  on  hand  to  be  manu&oturody  not  aceeaaory  goods  employed  in  the  proceaa 
of  mannfaetnre. 

AkxandeTj  and  Boggini,  in  aapport  of  the  rnle.  The  defendants  rely  on  the 
stipalation  contained  in  the  notice;  and  by  goods  on  hafidf  the  defendants  meant  to 
ioolade  all  goods  that  were  sent  to,  and  remained  in  the  mill,  whether  for  the  pur- 
pose of  being  manufactared  or  of  being  nsed  in  the  process  of  mannfaetnre.  In 
Jacobs  V.  I^tonr,  5  Binsh.  182,  Best,  0.  J.,  says,  <' As  between  debtor  and 
creditor,  the  dootrine  of  lien  is  so  equitable,  that  it  cannot  be  fayonred  too 
mrach."  And  no  sonnd  distinction  can  be  made,  under  the  circumstances  of  the 
present  ease,  between  the  principal  article  to  be  manufactured,  and  accessory 
artieles  employed  in  the  process.  The  accessory  articles  might  clearly  haye 
been  detained  after  they  had  been  absorbed  into  the  principal  article;  and  whe* 
tber  they  were  actually  in  the  cloth  or  wool,  or  placed  in  an  adjoining  room  in 
*AKAi  ^^^'  ^  ^^^^  "Mmmediate  absorption,  can  make  no  difference  in  the  rights 
^^J  of  bailor  or  bailee. 

The  argument,  that  the  goods  in  question  were  in  the  possession  of  the  bank- 
rupts, is  answered  by  the  flMt,  that  the  defendants  retained  the  key  of  the  fulling 
room,  which  was  the  place  of  deposit.    At  all  eyents,  therefore,  the  yerdict 

tt  to  be  reduced  by  the  amount  of  the  yalue  of  the  dyeing  wares. 
NDAL,  0.  J.  I  think  this  rule  must  be  discharffed.  !niis  is  an  action  of 
troyer  for  a  cask  of  oil  and  certain  dyeing  wares,  and  the  question  is,  whether 
the  defendants  are  entitled  to  enforce  a  lien  for  their  general  balance.  The 
right  to  lien  depends  upon  general  usage  or  particular  stipulation :  in  the  pro- 
Bent  case  it  is  not  claimed  on  the  ground  of  usage,  and  we  haye,  therefore,  to 
lee  whether  it  is  supported  by  any  express  stipuktion :  that  turns  entirely  on 
the  notice  posted  up  in  the  mill :  ^'  Ail  goods  on  hand  are  to  be  subject  to  lien 
for  a  general  balance.'^  The  defendants  contend  that  this  includes  not  only 
goods  deposited  there  for  the  purpose  of  being  manufactured,  but  adscititious 
srtieles  used  in  the  course  of  the  prooess^  In  order  to  justify  that  construction 
of  the  notice,  we  must  giye  the  words  on  hand  two  distinct  meanings :  for  cloth 
sod  other  ariicles  in  the  progress  of  manuCftoture  are  certainly  gocras  on  hand : 
bat  in  wder  to  satisfy  the  argument  used  for  the  defendants,  we  must  giye  a 
eeoondary  meaning  to  those  words,  and  apply  them  also  to  articles  used  inci- 
dentaUy  in  the  process  of  the  manufacture. 

If  such  had  been  the  intention  of  the  defendants,  they,  who  themselyes  made 
the  stipulation,  ahoidd  haye  made  it  more  distinct,  and  the  rather,  as  they  pro- 
pose to  go  beyond  what  the  rule  of  law  allows.  They  should  haye  said,  "  All 
goods  on  hand,  whether  goods  to  be  manufactured,  or  goods  to  be  used  in  the 
^rjee-i  procoBS.''  ^Taking  it,  therefore,  on  the  contract  framed  by  the  defend- 
-'  ants  themselyes,  the  goods,  which  are  the  subject  of  this  action,  are  not 
included  in  the  contract.  But,  upon  the  eyidence  in  the  cause,  it  is  abundantly 
clear  that  the  notice  could  only  apply  to  such  goods  as  were  frequently  on  hand ; 
that  is,  goods  on  which  the  labour  of  the  defendant's  mill  was  employed. 

Park,  J.  I  agree  that  this  is  a  Hen  depending  on  particular  stipulation 
only,  and  if  we  lode  at  the  eyidence  to  see  whether  these  goods  were  goods  on 
hand  within  the  meaniuff  of  the  stipuktion,  we  find  that  a  part  of  them  was 
under  the  control  of  the  iNmkrupt's  seryants,  who  deliyered  out  portions  from 
time  to  time.  But  the  goods  themselyes  were  not  goods  on  hand  within  the 
meaning  of  the  contract,  which  clearly  applies  to  goods  to  be  manufactured,  and 
not  to  articles  used  incidentally  in  the  process. 
QjLSKLEM,  J.,  concurred. 

BosAKQUXT,  J.  The  only  auestion  is,  what  is  the  true  construction  of  this 
notice.  I  thioJL  it  is  impossible  to  apply  the  words  good$  on  hand  to  articles 
used  only  in  the  process  of  manufacturing  goods  on  hand.    Rule  discharged. 
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*GOLDNET  and  Another  v.  LAPORTE.    Jm.  18. 

Imgalarities  in  the  condact  of  the  eft.  ift.  againBt  the  priooipftl,  may  be  olgeetedtoa 
motioni  in  proceedings  under  the  sci.  Ui  agftinat  the  bail,  as  well  as  bj  pica. 

WiLDK,  Serjti;  obtained  a  role  calling  on  the  plaintiff  to  shew  oauae  vhj  tb 
writ  of  Bci.  fa.  issaed  against  the  bail  in  this  canse^  and  all  proceedings  theras, 
should  not  be  set  aside,  and  the  plaintiff  pay  the  bail  their  costs  occasioiudlf 
the  writ  and  proceedings. 

The  ground  for  the  motion  was,  that  the  venue  in  the  action  had  been  hil  a 
London,  and  that  no  ca.  sa.  against  the  defendant  had  been  lodged  at  tkeiiee 
of  the  Secondaries  of  London. 

Secondly,  That  the  ca.  sa.,  which  had  been  lodged  at  the  office  of  the  iknf 
of  Middlesex,  was  tested  the  80th  of  June,  in  the  fifth  year  of  WillJs&4t^ 
(1834),  returnable  the  16th  of  November  then  next,  whereas  the  jad|E»t 
against  the  defendant  had  not  been  signed  till  October  30, 1834. 

Tal/ourdy  Serjt.,  who  shewed  cause,  contended  that  these  were  irregnkntki 
only,  which  might  be  the  subject  of  a  plea  to  the  sci.  fa.,  but  could  not  be  tab 
advantage  of  on  motion.  In  Philpot  v.  Manuel,  5  Dow.  &  By.  615,  it  was  hiM 
that  the  want  of  a  ca.  sa.  against  the  principal,  could  not  be  taken  advaatac^tf 
by  the  bail  as  an  irregularity,  but  must  be  pleaded  to  the  aci.  &. ;  and  ia  Di^ 
low  V.  Watchhorn,  16  East,  38,  bail  sued  in  scire  facias  upon  thw  reoogmuat^ 
pleaded,  that  no  ca.  sa.  was  duly  sued,  returned,  and  filea  against  the  priaeipili 
according  to  the  custom  and  praotice  of  the  Court. 

'^TiNDAL,  G.  J.    The  cases  cited  only  shew  that  the  objection  ouqt  r^^- 
be  pleaded,  not  that  it  cannot  be  objected  to  on  motion  as  an  irregular-  ^ 
ity.  Ride  aheoliite. 
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Defendant  having  some  canse  for  anspicion,  went  to  plaintiff's  relations,  and  cbsiged  ^ 
with  theft;  it  appearing,  howeyer,  that  his  object  in  making  the  commanicatie m 
rather  to  compromise  the  felony  than  to  promote  inqniry,  or  to  enable  the  rvUiiaea  ^ 
redeem  the  plainUff's  character, 

Held,  that  this  was  not  a  privileged  commnnication;  that  malice  mnst  be  implied 
that  the  existence  of  it  was  not  a  fact  to  be  left  for  the  consideration  of  a  jnrj. 

Slanbir.  The  declaration  alleged  that  the  defendant  falsdy  and  i 
oiously  spoke  and  published  of  and  concerning  the  plaintiff  theae  woids;  "Hi 
has  stolen  my  goods :  he  has  taken  our  goods  and  giTen  them  away :  we  il«9 
suspected  him  of  dishonest^.'' 

Pleas:  first,  not  guilty,  in  manner  and  form  as  the  plaintiff  had  tfmjbaoBk 
Seeondly,  that  the  plaintiff  did  feloniously  steal,  take,  and  oanj  away 
goods  belonging  to  the  defendant  and  his  partner,  who  did,  aftra*  the 
sien  of  that  offence,  suspect  the  plaintiff  of  dishonesty. 

At  the  trial  before  Patteson,  J.,  Exeter  Lent  assiiee,  1835,  it  appeaiai  M 
the  plaintiff  had  liyed  as  shopman  with  the  defendant  and  his  partner,  wko  vfli 
dcaMrs  at  Plymouth. 

On  the  5th  of  Noyember,  1834,  he  quitted  their  senioe  and  went  to  LobJa 
receiying  from  them  a  hi^h  character  as  ^'  a  steady,  honeat,  aad  indvstn^ 
young  man.'' 

On  the  3d  of  December  following,  the  defendant  addraaed  m  letter  b  tl' 
nlainUff  in  London,  apprimns  him  tluit  one  of  the  defendanfa  feanJe  semrtf 
had  charged  the  plaintiff  with  haying  giyen  her  oertain  of  the  d^endaaf  a  pt^ 
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foaiid  i&  her  posflessioiiy  and  that  unless  the  pbdntiiF  oame  down  to  contradict 
the  statement,  he  weald  be  proseeuted  forthwith. 

iHAKQ-t  ^Before  that  letter  reached  the  jdaintiff,  the  defendant  songht  and 
•I  obtained  an  intendew  with  the  plaintiff's  nnde  and  consin.  and  after 
qieakin^  to  her  of  the  plaintiff  in  the  langoaffe  whieh  formed  the  snbject  of  this 
action,  m  a  seoond  interview  he  repeat^  the  charge,  and  proposeq  to  her  an 
arrangement  of  the  affair,  which  he  afterwards  carri^  into  effect,  by  deliyering 
to  the  plaintiff's  brother  the  goods  found  in  the  possession  of  the  serrant  girl, 
and  reoeiving  from  him  the  sum  of  60/.,  nnder  a  condition,  as  the  plaintm's 
brother  alle^,  that  the  money  should  be  returned  if  the  plaintiff  appeared  to 
meet  the  charge. 

On  the  receipt  of  the  de&ndanf  s  letter,  the  plaintiff  proceeded  without  delay 
to  Plymouth;  asserted  his  innocence;  and  confronting  the  defendant,  required 
him  to  return  the  6M.,  to  retract  the  charge  against  the  plaintiff,  or  to  nring 
him  to  trial  for  the  alleged  offence. 

The  defendant,  however,  though  he  persisted  in  the  charge,  refosed  either  to 
retun  the  money  or  to  prosecute  the  plaintiff.  It  appeared  too,  that  the  girl 
who  had  first  accused  the  plaintiff  was  within  the  knowledge  of  the  defendant 
a  person  of  bad  character. 

PATnsoM,  J.,  after  stating  that  upon  occaacns  of  privile|;ed  communication, 
the  existence  of  malice  was  a  question  ci  fact  for  the  jury,  directed  them  to  eon- 
aider  whether  the  words  spoken  by  the  defendant  to  the  plaintiff's  uncle  and 
noosin  were  spoken  maliciously. 

The  jury  having  found  a  verdict  for  the  defendant  on  the  general  issue,  and 
for  the  plaintiff  on  the  plea  charging  him  with  felony,' 

Bampoif  Seijt.,  moved  for  a  new  trial  on  the  ground  that  the  question  of 
express  malice  ou^t  not  to  have  been  left  to  the  jury.  In  Bromaffc  v.  Prosser, 
*4591  ^  ^-  ^  ^*  ^^7»  '^  ^"^*^  *held,  upon  motion  for  a  new  trial,  that  although 
^  malice  is  the  gist  of  the  action  for  slander,  there  are  two  sorts  of  malice, 
—malice  in  &ot,  and  malice  in  law;  the  former,  denoting  an  act  done  from  ill 
wiU  towards  an  individual;  the  latter  a  wrongful  action  intentionally  done, 
without  just  cause  or  excuse :  that  in  ordinary  actions  for  slander,  malice  in 
law  18  to  be  inferred  from  the  puUishing  the  slanderous  matter,  the  act  itself 
beng  wrongful  and  intentional,  and  without  any  just  cause  or  excuse ;  but  in 
eases  for  slander  prim&  fiicie  excusaUe  on  account  of  the  cause  of  publishing 
the  slanderous  matter,  maMee  in  &ct  must  be  proved.  And  in  Smith  v.  Mat- 
thews, 1  Hoo.  h  Bob.  161,  it  was  held  that  where  a  person  oriffinated  false 
reports  prejudicial  to  a  tradesman,  and  bein^  called  on  by  the  employers  of  the 
tradesman  to  examine  the  mattera  complained  of,  repeated  to  tnem  the  false 
statement,  such  statements  were  not  privileged  communications.  If  the  defen- 
dant here  had  spoken  the  woids  upon  a  law&l  occasion,  as,  upon  making  inquiry 
about  the  theft,  or  by  way  of  privileged  communication  in  answer  to  inquiries 
dbout  character,  it  mi^t  have  been  proper  to  leave  to  the  jury  the  question  of 
nudioe  in  fect,(a)  bMause,  upon  such  an  occasion,  the  law  does  not  imply 
maliee.  But  as  the  words  complained  of  imputed  an  indictable  offence,  and 
wore  not  spoken  upon  a  lawful  occasion,  the  law  implied  malice ;  the  question 
of  its  existence  ought  not  to  have  been  left  to  be  found  by  a  jury;  and  the 
plaintiff  was  entitled  to  a  verdict  on  the  general  issue,  at  least  fer  nominal  dam- 
ages. The  occasion  on  which  the  defendant  imputed  a  felony  to  the  plaintiff, 
so  fiir  from  being  privileged,  was  unlawful.  He  was  neither  making  an  inquiry 
^4601  ^  lumself,  nor  answering  '^'the  inquiry  of  others,  but  seekuiff  to  com- 
-I  pound  a  f^onv, — whidi  he  afterwards  actually  compounded,— by  inspir- 
ing the  plaintiff's  relations  with  terror.  That  such  was  nis  object,  appieared 
firom  the  feet  of  his  communicating  with  the  uncle  in  the  presence  of  his  niece. 
A  role  nisi  having  been  granted, 

(a)  See  Smith  v.  Thonai,  2  New  OaiM,  872. 
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Ortnpder^  aod  Butt^  shewed  caase.  The  defendant,  baviog  from  tlie  taf&- 
monj  of  his  servant  reasonable  ground  to.snspect  the  plaintiflpy  waa  wmmated  it 
eommunicating  his  suspicions  to  the  plaintiff's  relaUons  in  order  to  afibrd  thca 
the  chance  of  redeeming  the  plaintiff's  character.  The  receipt  of  the  mcnej 
was  a  subsequent  and  separate  transaction  of  which  evidence  ought  not  to  have 
been  received  in  this  suit.  The  communication,  therefore,  being  privilq^ 
the  defendant  was  exonerated  unless  it  could  be  shewn  that  he  had  been  \ 


ed  by  malice,  and  the  existence  of  malice  was  under  such  ciroumstaaoea  a  qmei- 

ahcM 


tion  of  fact  for  the  jury.  In  Blake  v.  Pilfold,  I  Moo.  ft  Rob.  198,  it 
that  a  letter  written  by  a  private  individual  to  a  public  officer,  oomplaintBg  of 
the  misconduct  of  a  person  under  him,  if  written  bon&  fide  and  witboal 
malice,  was  not  actionaole  as  libellous,  though  some  of  the  charges  migfat  not 
be  true ;  and  Taunton,  J.,  said  <<  There  are  certiun  cases  in  which  oommuaiea- 
tions  arc,  what  the  law  terms,  privileged,  and  where  the  occasion  on  which  the 
communication  is  made  rebuts  the  inference  of  malice.  I  allude  to  the  eeea- 
sions  where  a  man,  on  being  applied  to,  gives  a  character  of  a  servant,  or  where 
he  gives  confidential  advice,  or  where  the  occasion  of  the  communication  ia  wmk 
as  prim&  facie  affords  an  excuse  for  making  it.  In  all  these  caaea  a  plaiatif 
must  give  evidence  of  express  malice.''  hi  Child  v.  Afikok,  9  B.  ft  C.  403, 
the  ^defendant  made  spontaneous  statements  as  to  what  a  servant  had  |-«i^| 
done  after  quitting  her  service  i  and  yet,  the  statements  being  made  to  ^ 
persons  who  had  recommended  the  servant  to  the  defendant,  and  therefore  nn^t 
be  presumed  to  take  an  interest  in  her  welfare,  Lord  Tenterden  held  there  vif 
no  evidence  of  malice,  and  nonsuited  the  phuntiff.  Here,  the  defendant  in  oqb- 
municating  with  the  plaintiff's  uncle  was  acting  in  the  discharge  of  a  ncnl 
duty;  and  in  Toogood  v.  Spyring,  1  Gromp.  ft  Mee.  198,  the  Court  aayn,  ^li 
general  an  action  lies  for  the  malicious  pubDcation  of  statements  which  an  fiilw 
in  fact,  and  injurious  to  the  character  of  another  (within  the  well  known  liniip 
aa  to  verbal  slander,)  and  the  law  considers  such  publication  aa  malieioas,  unlesi 
it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or  private  defy, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  a&irs  in  matters  where  Ui 
own  interest  is  concerned.  In  such  cases,,  the  occasion  preventa  the  inlemee 
of  malice,  which  the  law  draws  from  authorised  commnnicationsy  and 
qualified  defence  depending  upon  the  absence  of  actual  malice.  If/miffy 
ranted  b^  any  reasonable  occasion  or  exigency,  and  honestly  made,  tnA  i 
munications  are  protected  for  the  common  convenience  and  welfiue  of  sociefy ; 
and  the  law  hua  not  restricted  the  right  to  make  them  within  any  nanev 
limits." 

The  circumstance,  that  the  communication  was  made  to  the  uncle  in  Uie  pre- 
sence of  his  niece,  does  not  deprive  the  plaintiff  of  the  protection  allbrded  him 
from  the  nature  of  the  communication;  for  in  the  same  case  Fkrke,  J.,  aajs^ 
<'  I  am  not  aware  that  it  was  ever  deemed  essential  to  the  protection  of  aaeh  a 
communication  that  it  should  be  made  to  some  person  interested  in  the  inqjvrj 
cUone,  and  not  in  the  presence  of  a  third  person.  *If  made  with  honesty  pi^ 
of  purpose  to  a  party  who  has  an  interest  in  the  inquiry,  (and  that  has  ** 
been  liberally  constnied,(a)  the  simple  fact  that  there  has  been  Bome  cuiai 
bye-stander  cannot  alter  the  nature  of  the  transaction.  The  bnsoness  ef  Wh 
could  not  be  well  carried  on  if  such  restraints  were  imposed  upon  this  and  samifar 
communications ;  and  if,  on  every  occasion  on  which  they  were  made,  they  wcvi 
not  protected  unless  strictly  private.  In  this  class  of  oommonicaticBa  isi  m 
doubt,  comprehended  the  right  of  a  maater,  bon&  fide,  to  charge  hia  servant  far 
any  supposed  misconduct  in  his  service,  and  to  dve  him  admonition  and  faiame; 
and  we  think  that  the  simple  circumstance  of  ue  master  exerdaing  that  ti|^ 
in  the  presence  of  another  does  by  no  means  of  fieeestti^  take  away  from  H  the 
protection  which  the  law  would  otherwise  afford.     Wherei  indeed|  aa  i ^ 

(a)  8«e  Child  t.  Affleck,  4  Van.  k  By.  690.  9  B.  4  C.  403. 
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aity  is  iottghi  for  making  sach  a  charge  before  third  personSy  which  might  baye 
been  made  in  prirate,  it  would  afford  fltrone  evidence  of  a  malieions  intcDtion, 
and  thns  deprive  it  of  that  immnDity  which  the  law  allows  to  snch  a  statement, 
when  made  with  honesty  of  purpose ;  but  the  mere  fkct  of  a  third  person  being 
present,  does  not  render  the  communication  absolutely  unauthorised,  though  it 
be  a  circumstance  to  be  left,  with  others,  including  the  style  and  character  of 
the  language  used,  to  the  consideration  of  the  jury,  who  are  to  determine  whether 
the  defendant  has  acted  bonft  fide  in  making  the  charge,  or  been  influenced  by 
malimons  motives/'  So,  in  Bromage  v.  Prosser,  Bayley,  J.,  says,  "  In  actions 
for  such  slander  as  is  prim&  feicie  excusable  on  account  of  the  cause  of  speaking 
or  writing  it,  as  in  the  case  of  servants'  characters,  confidential  advice,  or  com* 
mnnications  to  persons  who  ask  it  or  have  a  right  to  expect  it,  malice  in  fact 
4r«gQ-|  m^^  be  proved  by  the  ^plaintiff ;  and  in  Edmonson  v.  Stevenson,  Bull. 
J  N.  P.  8,  Lord  Mansfield  takes  the  distinction  between  these  and  ordinary 
actions  of  slander/' 

In  Fowler  v.  Homer,  8  Gamp.  293,  it  was  held  that  an  action  for  defkmation 
could  not  be  maintained  against  a  man  whose  property  had  been  stolen,  and  who, 
upon  reasonable  grounds  of  suspicion,  charg^  an  innocent  person  with  having 
stolen  it:  and  in  Finden  v.  Westlake,  1  Moo.  &  Malk.  461,  in  an  action  on  a 
libel  for  pubUshing  a  handbill,  offering  a  reward  for  the  recovery  of  certain  bills 
of  exchange,  and  statins  that  A.  B.  was  suspected  of  having  embezsled  them, 
it  was  held  to  bo  a  good  defence  on  the  general  issue,  that  the  handbill  was  pub- 
lished solely  with  a  view  to  the  protection  of  persons  liable  on  the  bills,  or  to 
the  conviction  of  the  offiender. 

Bompiu,  in  support  of  the  rule.  Where  a  felony  is  imputed,  the  plaintiff  is 
prim&  fiicie  entitle  to  sue,  and  the  defendant  must  shew  that  the  words  com- 
planed  of  were  spoken  on  a  justifiable  occasion,  before  he  can  call  on  the  plain- 
tiff to  prove  express  malice ;  Rex  v.  Harvey,  2  B.  &  G.  257,  Rex  v.  Greevey,  1 
M.  &  S.  273,  Harwood  v.  Green,  3  Gar.  ft  P.  141.  In  Blake  v.  Pilford,  Fowler 
«.  Homer,  and  Child  v.  Afikck,  the  occasion  of  speaking  the  words  justified  the 
speaking  them.  In  Toogood  v,  Spjring,  where,  under  the  circumstances,  the 
defendant  was  held  justified  in  charging  the  plaintiff  to  his  fiuse  with  insobriety, 
in  the  presence  of  a  stranger  to  the  concerns  of  the  parties,  it  was  also  held  that 
he  was  not  justified  in  making  the  same  statement  to  the  stranger  in  the  absence 
of  plaintiff. 

(Ifeoc^y,  on  the  same  side,  was  stopped  bv  the  Gourt.) 
^4641  *TiNDAL,  0.  J.  Upon  the  general  rule  of  law  laid  down  by  the  learned 
J  judge  at  the  trial,  we  see  no  cause  for  elpressing  any  difference  of  opinion : 
bat  upon  consideration  of  the  evidence  given  at  the  trial,  we  do  not  see  that  it 
is  of  a  nature  to  which  that  rule  applies.  The  existence  of  express  malice  is 
only  a  matter  for  inquiiy  where  the  injurious  expressions  which  are  the  subject 
of  complaint  are  uttered  upon  a  lawful  occasion.  But  I  do  not  see  upon  what 
ground  the  defendant's  conversation  with  the  plaintiff's  cousin  can  be  justified, 
or  what  legitimate  object  could  be  answered  by  it.  As  to  the  subsequent  com- 
munication, it  might  be  admissible  in  evidence  to  shew  the  animus  by  which  the 
demandant  was  actuated }  but,  as,  taking  both  together,  they  do  not  seem  recon- 
eileable  with  a  just  intention  to  investigate  for  the  purpose  of  prosecution,  we 
think  this  rule  should  be  made  absolute,  on  the  ground  of  the  direction  given  to 
ilie  jnry.  Rule  absolute  accordingly. 


LEIGH  V.  LEIGH.    Jan.  18. 


Demandant  sued  oat  a  writ  of  right  December  28,  1834,  returnable  In  January,  1835.  Be 
altered  the  return  and  re-sealed  the  writ  every  term  till  November,  1836,  when  it  was 
served  on  the  tenant    The  Gonrt  set  aside  the  serrlee. 
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iNihitoiMawxii  of  nshtwia  soed  oat  oa  th«  28tli  of  DMeaber,  ISH 

retamable  on  the  26th  of  JvaxiBTj^  1835.  Bat  that  return  dfty  wtt  enttd^iBd 
the  15th  of  April  sabatituted  for  it ;  afterwards  the  80th  of  Maj  waamibsi&id 
for  the  15th  of  April;  and  ultimately  the  2l8t  of  Noranber  for  tbe 3(hh  cf 
May. 

The  only  pnecipe  filed  to  anthoriae  the  writ|  was  praecipe  for  a  writ  retomUe 
on  the  26th  of  Janilary. 

*  WUde,  Seijt.;  upon  affidavit  of  these  facts,  and  referrinir  to  the  3 1  f^ug 
4  W.  4,  c.  27,  s.  86,  which  enacts  that  no  writ  of  ri|^t  ahaU  be  bteoght  ^ 
after  the  31st  of  December,  1884,  obtained  a  role  nisi  to  set  aside  tkeioviet 
of  the  writ  o£  summons  grounded  on  this  writ  of  ri^ht,  which  sernee  hik^ 
efifected  till  Norember,  1886.  The  writ,  which  had  been  returned,  wai  bnded 
up  lor  the  inspection  of  the  Court. 

^Eumjr^f  shewed  cause,  upon  an  affidavit  which  discloeed  that  the  denatet 
had  an  ejectment  pending  for  the  same  property  in  respect  of  whickkiad 
amd  out  the  writ  of  right ;  that  this  ejectment  bad  been  Buapended  byiBS- 
junction  from  the  Court  of  Chancery;  and  that  being  unwilling  to  bims^ 
tenant  by  double  proceedings,  the  demandant,  instead  of  proeeeding  atcana 
the  writ  of  right,  had  caused  it  to  be  resealed  every  tertn  between  DeeenW, 
1884,  Mui  December,  1885,  in  order  to  proceed  on  it  in  cane  the  jadgaKitcf 
the  Court  of  Chancery  should  be  adverse  to  him  in  the  ejeoiment.  IhiiC^ 
having  decided  against  him  after  last  Trinity  term,  he  canaed  a  writ  of  so- 
mens,  grounded  on  the  present  writ  resealed  as  aforesaid,  to  be  sened  blit' 
vember. 

I,,  Mumfr^y  contended,  that  by  the  practice  of  the  Court  it  is  not  oMenujtt 
sue  out  a  new  pneoipe  upon  the  resealing  of  a  writ ;  that  reaealing  is  aniaa 
of  oourse;  and  that  therefore  the  prseoipe  of  December,  1834,  wasaBsfi^ 
warrant  for  the  writ  which  had  been  served  in  November,  1835.  [OaiiuE|1 
If  Uie  demandant  may  do  this,  he  may  go  on  resealing  far  a  hundred  jiia 
TiNDAL,  C.  J.  He  sliould  have  made  an  election.]  T&  Court  will  aotdiifi 
a  suitor  to  make  an  election  so  distressing  as  between  a  writ  of  zi^t aad  ii^ 
in  Chancery ;  especially  where  his  object  has  been,  as  here,  to  avoid  hxusai 
his  opponent. 

^TiNDXL,  C.  J.  This  ouestion  turns  on  the  constmction  of  the  lecnt  „ 
act  8  &  4  W.  4,  c.  27,  s.  86,  by  which  it  is  enacted,  <<That  no  wriftef  ^ 
right  patent  shall  be  brought  after  the  81st  day  of  December,  1834." 

Is  this,  then,  a  writ  of  right  brought  after  the  3 1st  of  Deoeaaber,  1834!  I 
can  look  at  no  time  as  the  commencement  of  the  suit,  other  than  the  tinev^ 
the  writ  is  sued  out  for  the  purpose  of  being  carried  into  dbtoL  A  vri|if 
described  in  Finch's  Law,  287,  '<  A  mandatory  letter  sealed  with  the  greilaii.'' 
The  writ  in  the  present  case  was  sued  out  December  28tb,  1834,  baiit* 
altered  several  times,  and  was  kept  in  the  hands  of  the  party  as  an  inopn^ 
instrument  tiU  it  was  resealed  in  November,  1885. 

The  question  then  is,  what  is  the  efifoct  of  this  resealing  ;  and  the  deu^ 
has  pat  a  construction  on  it  by  his  own  conduct ;  for  when  the  writ  is  fntsw 
out  he  treats  it  as  no  writ,  and  does  not  serve  it  till  it  is  resealed  ia  lOM- 
mas  term.  If  we  were  to  allow  that,  we  should  defeat  the  net  of  pviitf^ 
and  enable  the  demandant,  in  effect,  to  sue  out  his  writ  in  Noveaibv,  )^ 
He  might  have  made  his  election,  and  served  the  writ  while  the  first  i^  <* 
operative,  but  if  we  were  to  aUow  him  to  serve  it  now,  we  should  ahogBtt^ 
act  of  parliament. 

Pabk,  J.  concurred. 

Gaseles,  J.  A  writ  may  be  sued  out  in  order  to  avoid  the  effiset  d^^ 
tute  of  limitations,  but  it  dees  not  avail  unloBS  it  be  duly  returned.  ^^ 
was  done  vrith  the  writ  in  the  present  case  under  the  first  seal.  The  nk  e^ 
be  absolute. 

BosANQtrsT,  J.    I  am  of  the  same  opinion.    The  party  here  sues  9^  ^ 
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M671  ^^  ^  ^  ^^  ^^  Deeember  "Himt  haTing  omitted  to  ATiil  himself  of 
•1  ity  he  afterwaidfl  aedn  to  giye  it  effMt  by  altering  and  leeealiag  it    If 
we  wen  to  allow  that,  we  ahonld  abrogate  the  act  Bole  abioliite. 


SIMPSON  r.  CLAYTON.    Jan.  19. 

Where  tbe  plaintiff's  eounsel,  after  a  judge  has  begun  to  sum  up,  proposes  to  be  non- 
mited,  he  eannot  more  to  set  the  nonsuit  aside,  notwithstanding  the  judge  may  hare 
expressed  a  strong  opinion  as  to  effbct  of  the  plaintiff's  eridence. 

Sib  W.  Giultton  beteff  poeMseed  of  boilding-groiind  in  St.  Qeorge's  Sleldsi 
under  letten  patent  from  Uie  dnehy  of  Lancaster  for  a  term  of  ninety-nine  yean, 
determinable  npon  livee,  onderlet  portions  of  the  ground,  and  ooYcnanted  with 
the  imder-lefleees  and  their  assiims  that  when  any  oestoiqne  vie  shoold  die 
within  the  temiy  he  would  apply  for  and  vse  his  utmost  endeatoon  to  prooan 
a  renewal  of  the  letten  patent,  and  that,  without  the  under-leeMce  paying  any 
portion  of  the  fine  for  renewal. 

The  ground  was  built  on  and  greatly  increased  in  value  by  the  under-lessees, 
and  by  1884  the  last  oestuioue  ^e  died. 

The  dndiY  of  Lancaster  tnen  demanded  a  fine  for  renewal  upon  a  calculation 
of  the  aetaai  value  of  the  property  as  improved  by  the  buildings. 

This  fine,  amounting  to  62,400^.,  was  objected  to  as  voncious,  and  the  de- 
fendant)  contending  that  the  fine  to  be  paid  by  him  ought  to  be  calculated 
aoeordiag  to  his  residuary  interest  in  the  land,  and  not  according  to  the  sub* 
lessees'  improved  interest  in  the  buildings,  memorialiied  the  duchy,  and  offered 
80,0001.    ^  ^  ^' 

That  sum  bebg  njeoted,  and  a  nnewal  nfused,  the  pUntiff  as  asm^ee  of 

one  of  the  under-lessees,  sued  the  defimdant  upon  the  covenant  for  exertions  to 

*4681  ^  P't^^Q'o  ^  renewal,  and  alleged  as  a  breach,  that  the  defondant  *did 

^  not  upon  the  death  odT  the  cestuique  vie  use  his  utmost  exertions  to  pro- 

cum  a  renewal. 

At  the  trial  beforo  Park,  J.,  it  was  contended  on  the  part  of  the  plaintiff, 
that  if  the  fine  demanded  by  the  duchy  was  reasonable,  the  defendant  in  roject- 
ing  it  had  foiled  to  use  his  utmost  exertions  to  procmre  die  nnewal,  and  the 
testimonv  of  competent  surveyon  was  offered  to  shew  that,  calculated  upon  the 
improved  value  of  the  premises,  the  demand  was  reasonable. 

The  defendant,  not  contesting  the  accuracy  of  that  calculation  as  to  the  actual 
value  of  the  pnmises,  but  disputing  the  principle  on  which  it  was  proposed  to 
aaseas  the  fine  on  the  defendant,  the  learned  Judge  said  the  evidence  as  to  value 
was  immaterial,  and  that  the  question  was,  whe^er  within  the  meaning  of  the 
covenant  nasonable  exertions  had  been  used  to  obtain  a  nnewal.  The  defond- 
ant put  in  various  doeumenta,  to  shew  that  the  term  had  been  granted  by  the 
dnehy  with  a  view  to  eneounge  building ;  and  letten  patent  from  the  time  of 
Oharles  the  Second,  (which  wen  objectMl  to  by  the  plaintiff's  counsel,)  to  con- 
trast the  fines  upon  successive  nnewals  with  the  present  demand. 

The  learned  Judoe  proceeded  to  sum  up  the  case  to  the  jury,  telling  them 
tbe  question  was,  whether  the  defendant  had  done  his  utmost  to  proeun  a  re- 
newu ;— for  which  he  was  not  bound  to  pay  an  unreasonable  fine ; — and  inti- 
mating a  strong  opinion  as  to  the  imlevanoy  of  the  evidence  offend  on  the 
part  cl  the  phuntaff,  his  counsel,  after  interposing,  without  effect,  to  obtain  a 
direction  as  to  the  principle  of  assessment  sot  up  by  the  defondant,  eleete^  to 
be  nonsnited. 

Skee,  m  the  last  term  moved  to  set  aside  this  nonsuit,  and  was  about  to 
assign  various  grounds  for  his  motion,  when  the  Court  asked  him  whether  he 
eould  move  to  set  as&de  a  nonsuit  which  had  taken  phne  at  the  initaneo  irf  the 
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counsel  for  the  pkiniiff.  He  relied  on  ^Aloxaader  v.  Btiker,  2  Cr.  ft  ^^ 
Jr.  138,  where  it  was  held  that,  Bubmitting  to  a  nonsuit  in  defereoee  to  >- 
the  opinion  of  the  Judge  at  the  trial,  which  opinion  was  incorrect,  did  not  ato^ 
the  plaintiff  from  movinff  to  set  aside  snch  nonsuit.  And  Bayley,  B.  said,  ^'I 
have  heard  Lord  Tenterden  saj,  oyer  and  over  again,  that,  if  he  nonsidted  ipa 
an  opinion  intimated  at  the  trial,  in  which  the  counsel  aconieseed,  ud  is 
wrong,  the  Court  ought  to  set  aside  that  nonsuit  It  would  oe  veiy  hud  if  ii 
were  otherwise,  because  counsel  must,  in  that  case,  at  their  peril,  decide  vkf 
ther  the  Judge  was  rif;ht  or  wrong/'  In  Yacher  v.  Cock,  1  B.  ft  AdoL  145, 
the  plaintiff's  counsel  insisted  on  being  nonsuited;  in  the  present  esse  heoBij 
acquiesced  in  deference  to  the  Judge. 

A  rule  nisi  having  been  granted, 

Thenger^  and  Fktit^  shewed  cause.    In  Alexander  v.  Barker,  the  phistif  i 
counsel  merely  acquiesced  in  the  nonsuit  directed  by  the  learned  Judge:  koe, 
he  interrupted  the  summing  up,  and,  in  order  to  avoid  the  peril  of  a  vs&A, 
spontaneously  prayed  for  a  nonsuit.    After  such  an  Section,  he  cannot  mm  t» 
set  aside  his  own  act.    In  Butler  v.  Dorant,  8  Taunt.  229,  on  a  speeial  ism- 
ment,  made  on  the  sale  of  a  share  in  the  secret  of  makins  Berkley's  antibyKM 
pills,  whereon  the  defendant  agreed  annually  to  expend  lODO/.  in  advertisaMiiL 
the  breach  assigned  was,  the  not  having  expended  that  sum.     Upon  the  tnil  d 
that  cause,  after  the  parties  had  olos^  their  respective  cases,  the  Judge  i« 
proceeding  in  his  summins  up,  to  direct  the  jury  that  the  plaintiff,  not  Earii 
distinctly  proved  any  special  damage  arising  from  the  breach,  was  entitled  te 
nominal  dam^^  only;  whereupon  Best,  Seijt.,  for  the  plaintiff  elected  to k 
nonsuited.     He  afterwards  moved  for  a  rule  nisi  to  set  aside  the  noosDitj  ad 
have  a  new  trial,  for  misdirection  of  the  learned  Judge.  But  Lawrence,  J., «^ 
'<  His  lordship  *did  not  say  you  should  be  nonsuited,  he  directed  the  p|-|| 
jury  that  you  should  have  nominal  damages  only;  but  you  did  not  diooee  ^ 
to  trust  your  case  with  the  jury.  If  there  were  a  misdirection,  yon  should  W 
abided  the  verdict,  and  have  reserved  the  objection  for  a  motion  fora  aertniL 
I  believe  this  has  never  been  done,  that  a  counsel  shall  lie  by  until  he  hean  tb 
opinion  of  the  Judge  at  Nisi  Prius,  and  that  if  he  thereupon  chooses  to  be  B'H' 
suited,  he  shall  come  to  the  court  to  set  aside  his  own  act."     That  ease  is  a 
point :  but  in  Ward  v.  Mason,  9  Price,  291,  Wood,  B.,  lays  down  the  mk,  ika 
"  if  the  plaintiff  chooses  to  submit  to  the  opinion  of  the  Judge,  without  ietoa; 
the  case  go  to  the  jury,  he  certainly  may  do  so,  and  that  will  m  binding  oo  kin; 
but  no  man  is  obliged  to  submit  to  be  nonsuited,  on  the  opinion  of  the  Jpd^l 
upon  the  weight  or  sufficiency  of  the  evidence  which  he  brings  forward  to  ssp-! 
port  his  case.    The  Judge  may  direct  the  jury  on  it,  according  to  the  ofsm 
which  he  may  have  formed ;  and  if  the  jury  adopt  it,  the  party  is  oondoded  H 
their  verdict ;  or,  in  order  to  avoid  that,  the  party  may  submit  to  be  nousiited. 
In  that  ease,  most  assuredly,  he  would  not  be  permitted  to  move  to  set  the  &» 
suit  aside." 

Shee,  in  support  of  the  rule,  contended  that  this  case  was  not  to  he  diitift* 
guished  from  Alexander  v.  Barker,  being,  in  effect,  a  case  of  respectfal  aflj*- 
escence  in  the  opinion  of  the  Judge,  and  not'a  case  of  election.  The  tmtim 
the  greater  part  of  the  plaintiffs  evidence  as  Immaterial,  was  in  substaaee  tb 
aame  thing  as  directing  a  nonsuit;  and  if  the  plaintiff's  counsel  acqniesoed  z 
that,  he  was  not  preduided  from  moving  to  set  it  aside. 

TiNDAL,  C.  J.  I  am  of  opinion  this  rule  must  be  dischamd.  The  geiot. 
rule  is,  that  when  in  the  ^progress  of  n  trial  the  counsel  for  the  plaintiff  n^-i 
withdnws  the  question  of  fact  from  the  consideration  of  the  jnij  and  ^  ' 
submits  to  a  nonsuit,  he  cannot  afterwards  move  to  set  aside  a  resalt  ci  ue 
cause  which  has  been  occasioned  by  his  own  act.  There  are,  no  donht,  exe^ 
tions  to  this  rule,  and  if  this  cause  fell  within  them,  our  judgment  mast  be  fx 
the  plaintiff.  One  exception  is,  that  if  the  learned  Judge  who  presides  eipre^ 
a  strong  opinion  that  there  should  be  a  nonsuit,  or  gives  the  juiy  a  wrosg  d^«^ 
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liob,  and  thd  o^obscA  for  the  plaintiff  yidds  for  tbe  time,  in  deference'  to  the 
Judge,  the  Court  will  afterwarda  deal  oat  to  the  plaintiff  the  same  measure  of 
jastioe  as  if  the  cause  had  gone  to  an  uninterrupted  conclusion.  That  was  the 
case  of  Alexander  v.  Barker,  where  the  submitting  to  a  nonsuit  in  deference  to 
the  opinion  of  the  Judge  at  the  trial,  which  opinion  was  incorrect,  was  held,  not 
to  estop  the  plaintiff  from  moving  to  set  aside  such  nonsuit. 

So  far  is  Uiat  from  being  the  case  here,  upon  either  of  the  particulars  to  which 
I  have  been  referred,  that  the  learned  Judge  never  directed  a  nonsuit,  but  wav 
proceeding  in  his  summing  up,  when  the  counsel  for  the  plaintiff,  after  one  in- 
terruption, deeired  to  be  nonsuited,  rather  than  allow  the  case  to jzo  to  the  jury. 
That  course  therefore  was  the  voluntarj  election  of  the  plaintiflrs  counsel.  ( 
have  heard  of  no  wrong  direction ;  nor  of  any  evidence  having  been  improperly 
rejected ;  but  only  that  the  learned  Judge  from  time  to  time  expressed  an  opinion 
oa  the  evidence,  as  he  was  bound  to  do.  That  would  be  no  ground  for  the  pre- 
aent  motion,  even  if  the  opinion  were  a  mistaken  one«  The  Judge  only  states 
his  own  impression  as  to  the  evidence,  leaving  the  jury  to  adopt  it  or  not.  If 
any  authority  were  wanting  for  such  a  course,  it  is  furnished  by  the  Attorney- 
Gtoeral  V.  €bod,  M'Lell.  &  Younge,  286,  where  it  was  held,  that  the  due  degree 
^4721  ^^  '^'^^^S^^  ^  ^  given  by  a  judge,  directing  the  jury,  to  particular  evi- 
J  dence,  which  had  oeen  properly  admitted,  must  be  left  to  his  own  discre- 
tion, and  his  direction  in  that  respect  could  not  be  revised  by  the  Court  above. 
And  Mr.  Baron  Hullock  said,  <<I  think  that  the  evidence  was  admissible,  and 
ought  to  have  been  left  to  the  jury.  If  that  be  so,  and  the  case  were  sent  down 
again  for  trial,  it  would  be  again  admitted.  Therefore,  the  only  ground  remain- 
ing ia,  that  too  great  effect  was  given  to  the  evidence  in  the  learned  Judge's 
direction.  I  apprehend,  that  that  would  be  a  new  ground  for  granting  another 
trial,  and  would  open  a  door  to  applications  for  that  purpose  to  an  extent  incal- 
culable. I  am  at  a  loss  to  know  by  what  rule  the  precise  quantum  of  force  which 
should  be  attached  by  a  judge  to  a  particular  piece  of  evidence  on  a  trial  is  to  be 
iBeaaured.'' 

When  the  counsel  for  the  plaintiff  saw  that  the  jury  were  following  the  learned 
Jttdee  in  his  observations  on  the  effect  of  the  evidence,  I  do  not  blame  him  for 
the  discretion  he  exercised;  but  it  was  his  own  act;  and  he  has  no  right  to 
impoBO  upon  his  opponent  the  expense  of  a  double  trial,  because  he  fear^  the 
result  of  a  verdict 

BosANQUET,  J.  I  amof  the  same  opinion.  It  was  in  the  discretion  of  the 
plaintiff's  counsel  whether  he  should  go  to  the  juiy  or  not;  but  having  elected 
to  avoid  the  chance  of  a  verdict,  he  cannot  now  set  aside  hb  own  act  No  mis* 
direction  has  been  alleged.  It  is  true,  the  learned  Judge  may  have  had  an  un- 
favourable impression  of  the  effect  of  the  plaintiff's  evidence,  and  the  plaintiff's 
counsel  may  have  done  wisely  in  withdrawing  the  cause  from  the  jury.  But 
the  Judge  never  withdrew  it,  and  so  far  from  it,  put  the  very  question  in  dispute 
^47^1  ^^^^°  ^^®  parties;  namely,  whether  the  *fine  demanded  for  renewal 
-I  was  reasonable  or  not.  Upon  the  impression  which  the  learned  Judge 
eatertained  as  to  the  effect  of  the  plaintiff's  evidence,  I  offer  no  opinion ;  but, 
aocording  to  the  Attorney-General  v.  Good,  if  those  impressions  were  unwar- 
ranted, that  is  no  ground  for  setting  aside  the  ponsuit. 

Ga8SLSX|  J.,  was  absent,  and  Pabk,  J.,  pronounced  no  opinion. 

Rule  discharged. 


BROGDEN  V.  MARRIOTT.    Jan.  20. 

1.  To  an  action  for  not  delivering  a  horse,  nnder  an  agreement  to  sell  him  for  It.  if  he 
did  not  trot  eighteen  miles  within  the  honr,  within  one  month,  to  the  satisfaction  of  J. 
N.,  with  an  averment  that  he  had  been  tried  in  the  presence  of  J.  F.,  and  had  failed 
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detedMiplMded,  thai  after  that  lrial»  and  wfliiiiL  tihe  aanlh,  datedMi  gm  iHiot 

of  another  trial,  bat  J.  N.  did  not  attend : 
Held  iU. 
2.  Defendant  also  pleaded  that  the  first  trial  was  intermpted  by  one  acting  u  the  pkii- 

tiif' 8  eerrant: 
BeplicaAion  tMrening  the  whole  of  that  plea,  held  ainglo. 

The  deolanUaon  stated^  that  tlie  defendant,  before  and  at  the  tune  of  tk 
making  the  agreement  thereinafter  mentioned,  wis  poaeesaed  of  a  eerlain  hom 
eailed  Partington^  and  thereupon  afterwards,  bj  a  certain  acreement  beuag 
date  the  27th  of  February,  1835,  then  made  between  the  plaintiff  and  tl«d^ 
fendant,  the  plaintiff  agreed  to  bay  and  the  defendant  agreed  to  sell  hii  lioni 
Partin^^  to  the  plaintiff  for  the  anm  of  20M.,  prorided  he  trotted  ei^tM 
miles  within  one  hoar,  and  that,  to  be  done  within  one  month  from  thatdij, 
and  Joseph  Noroliffe,  of  Ossett,  to  be  the  jadge  of  the  performance;  if  tb  li& 
was  not  performed,  the  horse  was  thereby  sold  to  the  plaintiff  fcnr  the  savi«f  U, 
which  the  plaintiff  that  day  paid  to  the  ^defendant;  and  thereapon  afte^  m-^ 
wards,  to  wit,  on,  &c.,  in  consideration  that  the  plaintiff,  at  the  special  ^  ' 
instance  and  request  of  the  defendant,  had  promised  the  defondant  to  pcrfom 
and  falfil  all  thinfs  in  the  said  agreement  eontained  on  the  phunttfTs  pwt  to 
be  performed,  the  defendant  then  promised  the  plaintiff  to  perform  and  Ufi 
all  things  in  the  said  agreement  contained  on  hi0  the  defendant's  part  to  b» 
performed  and  fulfilled :  and  the  phuntiff  aTcrred  that  he  had  always,  fron 
the  time  of  making  the  said  agreement,  been  ready  and  willing  to  peifom  vd 
falfil  the  same,  and  in  part  performance  of  the  same  did,  on  the  27th  of  Febraaiy^ 
1885,  pay  to  the  defendant  the  sum  of  It.  in  the  said  agreement  neatimed, 
which  the  defendant  then  accepted  and  received :  that  after  the  makint  of  tke 
said  agreement,  and  within  one  month  from  the  day  of  the  date  thereof  to  wil, 
on  the  16th  of  March,  1885,  the  said  horse  was  tried  by  the  defeodsat  is  tiM 
presence  of  the  said  J.  Noroliffe  to  trot  eighteen  miles  within  one  hour,  to 
that  the  said  horse  did  not  then,  in  the  judgment  of  J.  Norclifie,  nor  did  is  frel 
then,  or  at  any  other  time  within  one  month  from  the  day  of  the  date  of  tke 
said  agreement,  trot  eighteen  miles  within  one  hour;  whereby  the  diffeidisl 
became  liable  to  deliver  and  ought  to  have  delivered  to  the  plaintiff  the  tM 
horse,  according  to  the  true  intent  and  meaning  of  the  said  agreemeat :  tad  tht 
plaintiff  afterwards,  to  wit,  on  the  1st  of  May,  1835,  demanded  the  sud  bone 
of  and  frx>m  the  defendant,  and  required  him  to  deliver  the  said  horse  to  fk 
pluntiff ;  yet  the  defendant,  not  regarding  the  said  agreemmt,  nor  his  mid  fro- 
mise  so  made  as  aforesaid,  did  not  nor  would,  when  the  said  horse  was  so  de- 
manded by  the  plainti£^  taid  the  defendant  was  required  to  detiver  the  aid 
horse  to  the  plaintiff,  as  aforesaid,  deliver  the  said  horse  to  the  pteiotil^  w 
*had  the  defendant  yet  delivered  the  said  horse  to  the  plaintiff,  but  had  r,^yj 
hitherto  wholly  refused  and  neglected  so  to  do,  to  the  damage  of  ^ntiff  ^ 
of  200/. 

The  defendant  pleaded,  first,  that  the  horse  was  not  tried  in  the  prsssaoe  of 
J.  Nordiffe,  as  alleged  in  the  declaration.  Secondly,  that  at  the  ssid  trislis 
the  declaration  mentioned,  the  said  horse  could  and  would  have  trotted  eighM 
miles  withi^  one  hour,  but  one  A.  B.,  then  being  the  servant  of  the  pbiB4 
and  who  was  then  present  at  the  said  trial,  after  Uie  oommenoement  of  tbe«id 
trial  in  the  declaration  mentioned,  and  during  the  progress  thereof,  to  wit,  os, 
&c.,  wrongfully  and  wilfully,  as  the  servant  and  agent  of  the  pluntiff,  iito^ 
rupted  the  trotting  of  the  said  horse,  and  hind«red  and  prevented  the  bonefron 
trotting  the  said  eighteen  miles  within  one  hour;  and  that  the  defrodastvii 
ready  to  verify,  Ac.  Thirdly,  that,  after  the  makinff  of  the  said  •ff^^^^'^J^ 
the  declaration  mentioned,  and  after  the  said  trial  herein  also  mentioasd,  sad 
within  one  month  from  the  date  of  making  the  said  agreement,  tojsit,  esthe 
25th  of  March,  1835,  the  defendant  was  ready  and  willing  to  try  the  ssid  hom 
ia  the  dedamtion  mentioned  to  trot  eighteen  miles  withia  one  hour  en  thstd^^ 
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nd  ike  nid  lione  eonld  and  would  have  done  the  eame;  and  the  defendant 
wiikin  a  reaaoBable  time  next  before  the  day  and  year  last  afbreeaid  saTe  the 
pluntiff  and  the  aaid  J.  Noroliffo  notiee  of  sooh  intended  trial,  and  of  the  time 
and  plaoe  at  which  the  same  was  to  take  place;  and  Ae  said  J.  Noroliffe  was 
then  requested  by  the  defendant  to  be  the  jndM  of  the  performance  of  the  said 
horse  at  the  said  trial;  bnt  that  the  said  J.  r^oroliffe  then,  and  at  all  times 
afterwards  dnring  the  said  space  of  one  month,  refixsed  to  attend,  and  did  not 
attend  to  be  the  judge  of  the  performance  of  the  said  horse  at  the  intended  trial, 
*4'*61  ^^^'^'^J  ^^®  ^^  hont  was  prevented  from  trottmg  in  Uie  ^presence  of 

'  ^  the  said  J.  Norolifie,  as  jndee,  eighteen  miles  within  one  hour,  within 
one  month  from  the  day  of  the  ma&inff  of  the  said  agreement ;  and  that,  the 
defendant  was  ready  to  verify.  Fonrthly,  that  the  said  trotting  and  perform- 
ance in  the  declaration  mentioned  was  meant  and  intended  to  be  a  trottine  race 
or  match  against  time  on  a  certain  public  highway  of  our  lord  the  king,  for  all 
the  liege  subjects  of  our  lord  the  king  to  go,  return,  pass,  and  repass  on  foot, 
and  with  cattle  and  carriages,  at  all  times  of  the  year,  at  their  free  will  and 
pleasure,  to  the  great  nuisance,  dan^r,  hindrance,  and  obstruction  of  all  such 
liege  iubjects  of  our  said  lord  the  king  as  were  or  might  be  passing  and  repass- 
inff  in,  by,  and  alons  the  said  common  king's  highway;  by  means  whereof  the 
said  agreement  in  the  declaration  mentioned  was  and  is  Toid  and  of  no  effect^ 
and  contrary  to  law;  and  that,  the  defendant  was  ready  to  yerify. 

Hie  replication,  after  joining  issue  on  the  first  plea,  alleged  that  the  said 
person,  in  the  second  plei^  in  that  behalf  mentioned  or  referred  to,  did  not,  as 
the  senrant  or  agent  of  the  plaintiff,  interrupt  the  said  trotting  of  the  said  horse, 
or  hinder  or  preyent  the  horse  from  trotting  the  said  eighteen  mOes  within  one 
hour,  in  manner  and  form  as  the  defendant  had  aboye  in  his  second  plea  in  thai 
behalf  alleged :  and  that,  the  plaintiff  prayed  might  be  inquired  of  by  the  coun- 
try, Ac.  And  as  to  the  thiitl  plea,  the  plaintiff  said  that  the  same  was  not 
sufficient  in  law,  and  shewed  to  the  Court  the  following  causes  of  demurrer :' 
that  the  said  J.  Noroliffd  haying  once  judged  of  the  trotting  of  the  horse  therein 
mentioned,  it  was  the  duty  of  the  defendant,  if  he  again  wanted  him,  to  haye 
secured  the  attendance  of  the  said  J.  Norcliffe ;  at  all  eyents,  that,  by  the  agree- 
ment in  the  declaration  mentioned,  the  said  horse  became  the  plaintiff's  for  Is. 
if  he  did  not  trot  eiffhteen  miles  within  one  hour  as  ttherein  mentioned ;  and 
*4771  ^^^  ^^  *^^^  defendant  wished  the  plaintiff  not  to  haye  the  horse  for  that 
-^  sum,  he  should  hsye  secured  the  attendance  of  the  said  J.  Norcliffe  to 
judge  whether  the  said  horse  trotted  that  distance  within  the  time  prescribed; 
in  which  ease  the  defendant  would  have  been  entitled  to  the  larger  sum :  that 
the  attendance  of  the  said  J.  Norcliffe  being  for  the  benefit  of  the  defendant,  he 
bound  to  have  enforced  it;  and  that  the  horse,  not  having  in  fact  trotted 


the  prescribed  distance  within  the  prescribed  time,  belonged  to  the  plaintiff. 
Ab  to  the  last  plea,  the  plaintiff  said  that  the  agreement  in  the  declaration  men- 
tioned was  and  is  a  certain  agreement  in  writing,  bearing  date  the  27th  of  Feb- 
mary,  1885,  signed  by  the  plaintiff  and  the  defendant  respectively,  and  con- 
taining therein  the  matters  following,  and  no  other,  that  is  to  say, — **  Agreed 
to  8^  my  horse  Partington  to  Mr.  John  Brogden,  of  Manchester,  for  the  sum 
of  200/.,  provided  that  he  trots  eighteen  miles  within  one  hour;  and  that,  to  be 
done  within  one  month  from  this  day ;  and  Mr.  J.  Norcliffe,  of  Ossett,  to  be 
the  JQ^ge  of  the  performance ;  if  the  above  task  is  not  performed,  the  horse  is 
hereby  sold  to  the  said  John  Brogden  for  the  sum  of  1«.,  which  he  has  this  day 
paid  to  me.  Witness  our  hands  this  27th  day  of  February,  1885.  Thomas 
Marriott,  John  Brogden :"  without  this,  that  the  said  trotting  and  performance 
ia  the  deeUration  mentioned  was  meant  and  intended  to  be  a  trottine  race  or 
raateh  against  time  on  the  said  public  highway  in  the  last  plea  mentioned,  to 
the  great  nuisance,  danger,  hindrance,  and  obstruction  of  all  the  liege  subjects 
of  our  lord  the  king  passing  and  repassing  along  the  same :  and  that,  the  plain- 
tiff pf»y«d  might  be  inquired  of  by  the  oountry,  Ac. 


626  Beogdsn  v.MAXBXm.    H.  T.  1836.  [477 

The  ffijoinder  joined  in  the 'demurrer  to'the  third  plei^'  ftad  deiAittled  to  Ik- 


replication  to  the  eeoond  plea,  for  that  the  said  replicatixm  put  in  «nu>  ^m 
two  ^distinct  facts,  each  of  which  by  itself  would  amount  to  a  suffiaeat  ^ 
and  perfect  answer  to  the  plea ;  namely,  as  well  that  the  said  peraoa  in  tk 
plea  mentioned  was  the  servant  or  agent  of  the  phuntifF,  as  that  the  said  penoi 
interrupted  the  trotting  of  the  said  horse;  whereas  it  would  be  a  sufieient  r|^ 
cation  to  the  plea,  either  to  haTC  traversed  the  allegation  that  the  said  pou 
did  interrupt  the  trottins  of  the  horse,  or  to  have  denied  that  the  sud  pom 
acted  as  agent  for  or  on  behalf  of  the  plaintiff:  and  also  for  that  the  rephcitki 
was  ambiguous,  and  pregnant  with  doubt  whether  the  pluntiff  intended  to  pst 
in  issue  the  fact  of  the  said  person  in  the  plea  mentioned  being  servant  or  ^pi 
of  the  plaintiff,  or  the  fact  of  such  person's  interrupting  the  trotting  of  thcsud 
horse.     Upon  the  replication  to  the  last  plea  the  defendant  joined  issue. 
Joinder  in  demurrer  to  the  replication  to  the  second  plea. 
Milner,  for  the  plaintiff,  in  support  of  the  demurrer  to  the  third  plea,ufed 
the  topics  set  forth  above;  and  with  respect  to  the  replication  to  the  Honi 
plea,  urged  that  the  allegation  in  that  plea,  that  the  servant  of  the  pUistif  m 
his  agent  interrupted  the  horse^  was  a  single  oonneoted  propomtion,  the  wkk 
of  which  the  plaintiff  was  bound  to  traverse. 

Bayley^  for  the  defendant.  The  third  plea  is  sufficient,  for  the  mesaifig  4 
the  agreement  is,  that  if  the  horse  should  trot  eighteen  miles  within  theboBrn 
any  time  within  one  month,  the  defendant  should  have  200  guineas  for  kk 
He  had  a  right,  therefore,  to  as  many  trials  as  he  pleased  within  the  Bctti:;; 
and  as  the  naming  the  judge  was  the  mutual  act  of  the  plaintiff  and  defeadiat, 
the  plaintiff  as  well  as  the  defendant  was  bound  to  have  the  judge  present  al 
those  trials :  if  '^'the  construction  were  otherwise,  the  plaintiff  had  only  ^^ 
to  keep  the  judge  out  of  the  way  for  a  month,  to  get  the  horse  for  a  i-  ' 
shilling,  and  the  agreement  would  be  illegal  as  giving  him  an  int^est  aivew 
to  the  life  of  the  judge. 

Then,  Moore  v.  Boulcott,  1  New  Cases,  323,  is  an  authority  for  eonteedaf 
that  the  replication  to  the  second  plea  is  double.  There,  to  an  action  ca  « 
attorney's  bill,  the  defendant  pleaded  that  the  bill  was  for  work  at  law  ao^  a 
equity,  and  was  not  delivered  to  her  a  month  before  action.  Beplicatioa,  ikl 
the  bill  was  not  for  work|at  law  and  in  equity ;  held,  ill. 

[Barley  then  proposed  to  contend  that  the  agreement wsa  illegal,  bathe 
not  allowed  to  do  so,  the  objection  not  b^ng  nused  on  the  demurrer,  or  cm  Ui 
defendant's  points  for  argument.} 

TiNDAL,  C.  J.  It  appears  to  me  that  the  third  plea  is  bad  in  point  of  Iik 
In  order  to  decide  the  question  we  must  look  at  the  contract  between  the  pvoci 
and  see  of  what  nature  it  is.  It  is  a  contract  by  which  the  plaintiff  hss  pl^ 
chased  the  defendant's  horse  for  la.,  which  has  been  paid  to  and  aeeeptei  ky 
the  defendant.  But  this  contract  is  subject  to  a  c(mdition ;  and  one  qeesaea 
is,  whether  this  condition  is  a  condition  precedent,  or  a  condition  snbseqwat 
It  appears  to  me  to  be  i^  condition  subsequent;  namely,  that  if  the  hone  skali 
trot  eighteen  miles  in  an  hour  within  one  month  from  the  date  of  the  pordtf^ 
then  the  plaintiff  should  pay  200/.  for  it.  It  is  a  condition  therefore  wk»i  ^ 
defendant  should  have  shewn  to  have  been  performed,  or  that  the  perfi)i«fi**< 
was  prevented  by  the  fault  of  the  opposite  party.  The  plea  shews  neither.  It 
contains  no  allegation  that  the  horse  trotted  eighteen  miles  *within  the  n^^n 
hour,  and  that  Norcliff,  the  judge,  was  satisfied  with  the  performanoe,  '' 
but  on  the  contrary  admits  that  the  trial  took  place,  and  ^t  Noreiii  vu  *^ 
satisfied.  Then,  is  there  any  thing  in  the  plea  to  shew  that  the  ^exknumd 
the  eighteen  miles  within  the  month  was  prevented  by  the  plaintiff?  No(^ 
He  had  no  means  of  compelling  the  reiterated  attendanoe  of  Nordi^  sad  it "« 
rather  for  the  defendant,  who  sought  to  obtain  a  higher  price  by  the  iueeesrx 
performance  of  the  horse,  to  procure  the  attendance  of  the  judges 
The  next  objection  is  on  the  second  plea.     That  plea  is  infomat  ia  afffs- 
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ealar  to  whieh,  u  it  is  not  pointed  out  by  the  demiimr;  it  as  now  too  late  to 
objeot.  •  The  plea  ia,  that  at  the  said  trial  in  the  declaration  mentioned  the  Baid< 
hone  conld  and  would  have  trotted  eighteen  miles  within  one  hour,  but  one 
A.  B.y  then  being  the  seryani  of  the  pkintiff,  and*  who  was  present  at  the  said 
trial,  after  the  oommencement  of  the  said  trial  in  the  declaration  tsentioned,  and 
daring  the  progress  thereof,  to  wit,  on,  Ac.,  wroiigfolly  and  wilfully  as  the  ser- 
Tant  and  agent  of  the  plaintiff,  interrupted  the  trotting  of  the  said  horse,  and 
hindered  and  prevented  the  horee  from  trotting  the  said  eighteen  miles  within 
one  hour. 

In  order  to  make  that  a  valid  plea,  the  defendant  should  have  alleged  that 
the  performance  of  the  eighteen  miles  was  obstructed  by  the  plaintiff's  com- 
mand. Instead  of  that  he  merely  says  ''  the  said  horse  could  and  would  have 
trotted  eighteen  miles  within  one  hoar,  but  one  A.  6.,  being  the  servant  of  the 
plaintiff,  and  who  was  present  at  the  said  trial,  after  the  commencement  of  the 
said  trial,  and  during  the  progress  thereof,  as  the  servant  and  agent  of  the 
plaintiff,  interrupted,  &o.  Now,  that  allegation  might  have  been  satisfied  in 
proof  merely  by  shewing  that  the  servant  caused  the  obstruction,  although 
^4811  ^^^^^^  ^^^  command  of  the  plaintiff.  But  it  has  been  traversed  by  the 
-*  plaintiff,  who  replies,  that  the  *said  person  in  the  second  plea  mentioned 
or  referred  to  did  not,  as  the  servant  or  agent  of  the  plaintiff,  interrupt  the  sud 
trotting  of  the  said  horse,  or  hinder  or  prevrat  the  horse  from  trotting  the  said 
eighteen  miles  within  one  hour. 

It  seems  to  me  that  if  the  plaintiff  has  been  misled  in  following  the  words  of 
tlie  plea  in  his  traverse,  it  is  by  the  defendant  himself  that  he  has  been  misled. 
And  the  case  is  different  from  that  which  has  been  cited,  for  there  the  defend- 
ant put  a  construction  on  his  plea  different  from  the  rule  of  law  with  respect  to 
the  subject-matter  of  the  plea,  the  taxation  of  an  attorney's  bill;  and  it  was 
neoeasary  for  the  plaintiff  to  reply  in  the  alternative,  because  success  on  either 
of  the  alternatives  would  entitle  him  to  recover. 

Park,  J.,  concurred. 

Oaseles,  J.  According  to  the  argument  urged  for  the  defendant,  the  plain- 
tiff, notwithstanding  an  actual  trial  of  the  horse,  was  bound  to  be  ready  for 
another  trial  at  every  moment  during  a  whole  month.  That  could  never  have 
been  the  intention  of  the  parties. 

Ab  to  the  second  plea,  the  efifoet  of  the  allegation  is,  that  the  servant  of  the 
plaintiff  did,  by  his  command,  cause  the  interruption  in  the  trial  of  the  horse ; 
the  issue,  therefore,  is  properly  and  singly  taken,  that  the  servant  of  the  plaintiff 
did  not  cause  the  interruption  by  his  command. 

The  objection  to  the  validity  of  the  contract  disclosed  in  the  declaration  is  not 
pointed  out  in  the  demurrer;  and  as  there  is  a  plea  in  which  the  objection  is 
raised,  it  is  for  a  jury  to  decide,  as  a  matter  of  fact,  whether  the  bargain  was  a 
device  to  elude  the  statute  against  gaming. 

*4821       *Bo6ANrQUBT,  J.    I  am  of  the  same  opinion.    The  plaintiff  states  in 
-i  his  deckration  that  the  horse  loat  sold  for  !«.,  with  a  condition  that  the 
plaintiff  should  pay  200/.  for  him  if  he  trotted  eighteen  miles  in  an  hour  within 
a  month. 

It  was  the  interest  of  the  defendant,  therefore,  to  see  that  the  trial  should  be 
had,  which  might  entitle  him  to  the  higher  sum ;  so  that  it  lay  on  him  to  pro- 
core  the  attendance  of  the  judge. 

Then,  as  to  the  replication,  it  is  alleged  to  be  double;  because,  it  is  said,  it 
wonld  have  been  sufficient  for  the  plaintiff  to  have  traversed  either  of  the  two 
fiiets  involved  in  the  plea,— that  the  interruption  took  place,  and  that  it  was 
effected  by  the  plaintiff's  servant;  but  unless  the  party  interrupting  were  the 
pliintiff's  servant  in  that  behalf,  the  plea  was  altogether  insufficient;  and  aste 
the  interruption,  it  might  have  taken  place,  so  as  to  render  it  unsafe  for  the 
plaintiff  to  take  a  reverse  on  that  point 

What  the  defendant  undertook  to  shew  by  his  plea  was,  that  the  intemiption 
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wt8  oocamoned  b j  ft  pmon  MtiDg  wider  the  eommaad  of  the  pUbrtil^  ud  tf 
that  aUegation  the  replioation  is  a  proper  tntTeree.      Jndgmeiit  for  phintX. 


*DOB  dem.  ROBINS  «.  WARWICK  Obnil  GonpeBj.  Jim.  21.    fM 

Under  e  loeal  aet,  |iroprieton  of  lands  were  eeOioxiMd  to  ^eontnct  for,  teD,  lad  c» 
rej"  their  lands  to  a  canal  company:  snch  ''contracts,  agreements,  sales,  exehogii, 
convejances,  and  assurances"  were  to  be  ralid  to  all  intents  and  pnxpoees;  vcntpte 
enrolled  with  the  clerk  of  the  peace,  and  copies  thereof  to  be  eTidence;  and  npoa  pig- 
ment of  the  sum  agreed  on  for  the  purchase  of  lands,  snch  lands  were  to  be  TeSed  ia 
the  canal  company: 

Held,  that  a  oooTeyaaee  of  land  under  this  act  mist  be  in  willing. 

This  ejeotment  was  brooght  to  reooter  poasesDon  of  the  soifiMse  aoflmr  i 
onlTert  belonging  to  the  Warwiok  Oanal  Oompanyy  who  ckioMd  to  htiepv* 
ohased  the  simoe  aa  well  as  the  sobaoil  many  jeara  ago,  under  an  art  ef  iW 
88  O.  8,  (loeal  and  public)  for  making  and  maintaining  m  navigable  eanal  bm 
Warwick  to  Birmingham. 

By  the  twentieth  seotion  of  that  aet  it  is  enacted,  "  That  after  any  psrte  4 
lands  or  grounds  shall  be  aet  out  and  asoertained  for  ™*lriwg  ^  aii  aai, 
reservoirs,  basins,  and  other  the  purposes  and  oonvenienoes  therain-befoie  ■» 
tioned,  it  shall  be  lawfbl  for  every  person  or  persons  who  are  or  ahall  be  toBii 
possessed  of,  or  interested  in  any  lands  or  heieditamenia  whiA  ahall  be  set  art 
and  asoertained  as  aforesaid,  to  oontraot  for,  sell,  and  convey  unto  the  sudea» 
pany  of  proprietora,  or  to  such  person  or  persons  as  they  ^lall  nondute  ni 
appoint,  for  the  use  of  the  said  navigation,  all  or  any  part  of  soch  baktt 
hereditaments  which  shall  from  time  to  time  be  set  out  and  asoerteined  as  lion- 
said ;"  that  all  such  contracts,  agreements,  salea,  ezchangeB,  eonveyaneM)  ■! 
assurances  shall  be  valid  and  effisctual  in  law  to  all  iutenta  wad  puiposei  vkt' 
sover,  any  law  or  atatute  to  the  contrary  thereof  in  anywiae  notwithstadwf^ 
*^  and  that  all  such  contracts,  agreements,  sales,  exchanges,  ooaveyaaeos  aad  «» 
ranees  (oUier  than  those  which  concern  copyhold  lands  and  tenementa,  or  tBjf# 
ohase  or  exchange  between  any  such  respective  land-ownera),  so  aa  to  be  wiikm 
aforeaaid,  shall,  at  the  expense  of  the  said  company  of  proprietMs,  be  eoidM  lif ! 
the  ^clerks  of  the  peace  of  the  respective  counties  of  Warwvsk  aad  Worees*  r*^ 
ter  in  which  such  lands  or  hereditaments  shall  lie ;  and  true  copies  thereof  *-  ^  i 
signed  by  such  clerks  of  the  peace  respectively,  shall  be  allowed  to  be  good  cii- 
dence  in  all  courta  whatsoever  ^'  and  by  sect  27, ''  That  upon  payment  of  flek 
sum  or  sums  of  money  or  annual  rent  as  shall  be  contracted  or  afpreed  for  bettoi 
the  parties,  or  determined  and  adjusted  by  the  commissioners,  or  any  fire  or  BflR 
of  them,  or  assessed  by  such  juries  in  manner  respectively  as  afbressiH,  bt^ 
purchase  of,  or  satis&ction  for,  any  messuages,  landsy  teneaasnta,  or  ha^ 
ments,  as  aforesaid,  to  the  proprietors  thereof,  or  other  persons  entitled  to  MM 
anoh  money  or  rent  respectively,  or  legal  tender  thereof  made  to  sack  propiM 
or  proprietors,  or  other  person  or  persons,  or  to  the  principal  officer  or  oiaa 
of  any  anch  body  politic,  corporate,  or  collegiate,  at  any  Ume  after  the  itmitfikj 
have  been  so  agreed  for,  determined,  or  assessed,  or  if  he,  she,  or  they  oa' 
be  found,  or  shall  refuse  to  accept  such  money  or  rent,  upon  payowat  tborf 
to  such  person  or  persons  as  thesaideommis8ionera,oranvfiveor  moreoftk^ 
ahall  by  writing  under  their  hands  appoint,  for  the  use  of,  and  to  be  psii  if* 
demand,  without  fee  or  reward,  to  such  proprietora  or  peraoos  respesiiTOf  < 
aforesaid,  then  and  in  such  case  such  messuages,  tenements,  lands,  and  fcue&s 
ments  respectively,  and  the  fee-simple  and  inheritance  thereof,  ahall  iron  tbo* 
forth  be  vested  in  and  become  for  ever  the  sole  property  of  the  aaid  < 


t  property  < 
proprietors,  to  and  for  the  purposes  of  this  ael^  but  to  or  for  no  other  eset 
pnrposes  whataoever.'^ 
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At  tlietrialof  theeaoie  tbelefsorof  IhepUmtiffnliedonftBeriM  of  alleged 
acts  of  ownership,  and  on  the  absence  of  any  oonTeyanoe  in  writing  from  the 
original  owner  of  the  soil  to  the  osnal  company. 
M851      *'^  verdiot  having  been  obtained  for  the  lessor  of  the  plaintiff, 

-■  A  role  nisi  for  a  new  trial  was  obtained  on  the  ground  that  Uie  ver* 
dkt  was  against  the  evidence,  and  that  it  had  not  been  left  to  the  jury  to  say 
whetheTi  in  the  len^h  of  time  which  had  elapsed  since  Uie  culvert  was  miuiey 
a  conveyance  in  wnting  to  the  defendants  might  not  be  presumed.  The  rule 
was  this  day  made  absolute  on  the  gronnd  that  the  verdict  was  against  the  evi- 
dence ;  and  on  the  subject  of  the  convevanoe. 

TiifDAL,  C.  J.,  said.  One  point  for  the  consideration  of  the  jury  was,  whe- 
ther there  had  been  any  valid  contract  for  the  purchase  of  the  land  by  the  de- 
fendants under  the  act  of  parliament.  It  appears  to  me  that,  upon  the  proper 
construction  of  that  act,  ue  contract  for  the  purchase  of  land  should  be  in 
writing,  the  same  as  in  any  other  case.  It  does  not  follow,  however,  that  it  was 
neoasaary  for  the  defendants  to  produce  such  writing.  JX  might  be  presumed 
from  the  acts  of  the  parties  and  the  length  of  time  that  hiul  elapsed.  But 
that  is  a  question  which  the  jury  should  be  directed  to  consider.  Another 
qnestion  was,  whether  the  lessor  of  the  plaintiff  had  established  an  adverse  pos- 
session for  twenty  years.  The  first  point  was  not  submitted  to  the  jury }  the 
second  was :  but  upon  that  we  are  not  satisfied  with  the  finding,  and,  there- 
fore, there  must  be  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence. 

Pabk,  J.  Under  this  act  of  parliament  the  contract  for  the  purchase  of 
land  should  be  in  writing :  such  a  contract  in  writing  may  be  presumed,  if  there 
be  evidence  to  warrant  tne  presumption ;  but  that  is  a  question  that  should  be 
left  to  the  juiy. 

Qasslxb,  J.,  concurred. 
^ofn  ^BosANQUKT,  J.  The  Contract  required  by  this  act  of  parliament, 
-I  in  s.  27,  must  be  such  a  contract  as  is  competent  to  convey  land  by  the 
general  law.  When  that  contract  is  made  in  writing,  it  vests  the  land  in  the 
company  in  perpetuity.  It  may,  indeed,  be  presumed ;  but  that  is  a  question 
for  the  jury.  Bole  absolute. 


LTSONS,  Executrix  of  GARDINER,  v.  BARROW  and  Another.     Jan. 

28. 

A  metropolitan  administration  of  goods  within  a  pecnliar,  if  not  yalid,  is  at  least  Toid- 

able  only,  and  not  void. 

To  assumpsit  fbr  money  reodved  by  the  defendant  to  the  use  of  the  plaintiff 
aa  executrix  of  J.  O.  G.  Ghodiner, 

The  defendants,  after  craving  oyer  of  the  plaintiff's  letters  testamentary,  by 
whidi  it  appeared  that  administration  of  the  deceased's  goods  and  credit  had 
been  nanted  to  her  by  the  Prerogative  Court  of  Canterbury  and  the  Preron- 
tive  Court  of  York,  pleaded,  that  before  and  at  the  time  of  the  death  of  the 
said  J.  O.  C.  Gardiner,  the  defendants  were,  and  from  thence  hitherto  had  been 
and  still  are,  resident  and  commorant  at  the  parish  of  Southwell,  in  the  county 
of  Noltin^m,  which  said  narish  of  Southwell,  during  all  the  time  of  the  said 
residence  and  commorancy  there  of  the  defendants,  was,  and  still  is  within  the 
peeuHar  jurisdiction  of  the  chapter  of  the  collegiate  church  of  the  blessed  Mary 
the  Virgin,  of  Southwell,  in  the  county  of  Nottingham,  and  out  of  the  juris- 
dictien  of  the  arehbishop  of  the  province  of  York :  that  the  said  sum  of  20001. 
was  received  by  the  defendants  after  the  death  of  J.  O.  C.  Gardiner,  from  cer* 
tain  pertons  carrying  on  the  business  of  an  insurance  company,  under  the  name 
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and  style  of  The  Law  Life  Asstiranee  Sooiety,  under  and  by  yirtne  of  a  oeitia 
policy  of  assurance  in  writing  theretofore,  and  in  the  lifetime  of  the  siid  ^,4.^ 
J.  G.  C.  Gardiner,  to  wit,  on  the  10th  of  September,  1831,  caused  by  *-  ** 
the  defendants  to  be  made :  (here  the  policy  was  set  oat  at  length :)  aad  tti 
defendants  said,  that  the  plaintiff,  b^  averring  the  said  sum  of  2000/.  to  Iwe 
been  received  for  her  use  as  executrix,  supposed  the  tmth  to  be  and  iateadei 
to  say,  that  the  defendants  before  and  at  the  death  of  the  said  J.  0.  C.  Qii^ 
ner,  held  the  said  policy  for  the  use  of  the  said  J.  G.  C.  Gardiner,  whieb  np- 
position  the  defendants,  for  the  purpose  of  that  plea  only,  admitted  to  be  tne, 
"and  averred  the  fact  to  have  so  been  :  that  the  said  promise  in  the  dedintm 
mentioned  was,  not  an  express  promise  made  by  the  defendanta,  but  t  praniie 
intended  by  the  plaintiff  to  be  implied  by  law  from  the  receipt  of  the  nd  sn 
of  2000;.  by  the  defendants,  and  the  matter  so  supposed  to  be  true  11  lftlr^ 
said :  that  there  was  never  any  contract  between  the  said  society  and  J.  6.  C. 
Gardiner,  or  between  the  said  societv  and  the  plaintiff,  as  executrix  ttAl^ 
said,  in  respect  of  the  said  policy  or  the  said  sum  of  2000/.  insured  thcdiy; 
but  that  the  said  insurance  company  contracted  solely  with  the  defndntt, 
according  to  the  terms  of  the  said  policy  as  therein-before  stated  and  set  ftir^; 
by  reason  of  which  several  premises,  the  proving  of  the  said  will  of  J.  0.  C 
Gardiner,  and  the  granting  administration  of  all  and  singular  the  goods  ui 
chattels  and  credits  of  the  said  J.  G.  G.  Gardiner,  in  respect  of  the  siid  en  rf 
2000/.  so  received  by  the  defendants,  of  right  belonged  and  appertained  totk 
said  chapter  of  the  collegiate  church  aforesaid,  and  not  to  the  said  Archbiskp 
of  York  ;  and  the  said  letters  testamentary  produced  in  court  were  void  mdflf 
no  efiect  against  the  defendants  in  respect  of  the  said  sum  of  2000/L ;  ud  tht^ 
the  defendants  were  ready  to  verify. 

Replication.  That  the  said  parish  of  Southwell,  in  *the  oonnfy  of  r«4g3 
Nottingham,  in  the  last  plea  mentioned,  daring  all  the  time  of  the  said  '- 
residence  and  commorancy  there  of  the  defendants,  was  and  still  is  within  Ik 
the  jurisdiction  of  the  archbishop  of  the  province  of  York,  in  the  same  pla 
mentioned ;  and  that,  the  plaintiff  prayed  might  be  inquired  of  by  tiie  eova- 
•try,  &c. 

In  support  of  this  plea  the  defendants  proved  that,  in  the  reign  of  Heoryll. 
Pope  Alexander  III.,  by  his  bull,  dated  the  kalends  of  Augast,  1171,  gruteti 
certain  privileges  to  the  church  of  St.  Mary,  of  Southwell,  amongst  which  vn 
the  foUowiiiff  comprehensive  exemption  : — **  Nihilominus  etiam  presentia  Scripti 
decreto  sancimus  ut  Ecclesim  Prsebendamm  et  communionis  ab  omni  jtre  et 
consnetudine  Episcopal!  liberae  sint,  penitiis  et  immunes,  et  in  iisdem  EecloBi 
vobis  liceat  Yicarios  idoneos  absque  aliquft  contradictione  institaere,  dent  Ro- 
racenses  archiepiscopi  et  capitulum  id  vobis  et  predeoessoribua  vestris  pemiasK 
noscuntur,  et  in  prsdsentiarum  in  Ecclesift  Eboracensi  et  vestrft  pacifiee  obser- 
vantur." 

On  the  other  hand,  the  registrar  of  the  prerogative  eoort  of  Yoik  pioi^ 
that  the  archbishop  had  granted  letters  testamentary  in  Soathwell,  awl  M 
inhibited  all  persons  possessing  ecclesiastical  jurisdiction  within  Ae  pecolitf  <^ 
Southwell  from  exercising  the  same  pending  the  arehbiahop's  primanr  viaitalifla 
It  appeared  also  that  part  of  the  furniture  of  the  deottsed  was  at  I1iugVtoi> 
oat  of  the  peculiar,  and  within  the  diooese  of  York. 

The  juiy  found  for  the  plaintiff,  and  that  the  parish  of  Soathwell  was  witha 
the  jurisdiction  of  the  province  of  York;  bat  the  defendants  had  kava  to  «> 
aside  the  verdict  and  enter  a  nonsuit  instead,  if  the  Coort  ahould  be  of  opM 
that  the  plaintiff's  probate  was  void. 

A  rule  nisi  to  that  effect  was  accordingly  obtained,  on  the  groand  that  the 
rule  requiring  a  prerogative  "^probate,  where  there  are  bona  notabilia  m  r$0 
several  dioceses,  does  not  apply  to  cases  where  there  are  bona  notabilia  ^ 
in  one  or  more  dioceses,  and  also  in  a  peculiar:  Price  «.  Simpson,  &«•  ^ 
719.    The  testator  there,  died,  leaving  leasehdda  in  the  diooese  of  Torit;  tf' 
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i^era  in  a  peeoliar  in  tlie  lame  dioeese  :  it  wai  moved  whether  tdministra- 
tioD  danrnte  roinore  astate  of  the  exeoatriz  Bhonld  be  granted,  both  by  the 
ordinary  of  the  diocese  and  the  officer  of  the  peoaliar,  or  a  grant  be  obtained 
in  the  Prerogative  Gonrt;  and  it  was  resolved,  that  there  should  be  two 
letters  of  administration  granted ;  for  the  archbiehop  should  not  have  any  pre- 
rontive  in  the  peenliary  because  it  was  first  derived  out  of  the  jurisdiction. 

The  ninety-eecond  canon  of  160S  was  also  referred  to ;  and  1  Roll.  Abr.  Exe* 
entor,  909. 

Wilde  and  Adanuy  Serjts.,  with  A7/and  Bumjreyf  shewed  cause.  The  Arch^ 
bishop  of  York  had  authority  to  grant  administration  within  the  peculiar ;  if  it 
were  otherwise  great  inconvenience  might  ensue ;  where  a  testator's  property  is 
much  dispersed,  an  executor  might  be  compelled  to  take  out  a  great  number  of 
administrations ;  or,  in  case  of  an  inhibition,  might,  dating  the  continuance  of 
the  inhibition,  be  precluded  from  administering  at  all. 

Bat  at  all  events  the  archbishop's  administration  was  voidable  only  by  sentence 
in  the  Ecclesiastical  Court,  and  not  absolutely  void ;  Marriott  v.  Marriott,  1  Str. 
671.  The  case  of  Price  «.  Simpson,  even  as  reported  by  Groke,  only  shews  that 
two  administrations  should  be  taken  out,  not  that  the  archbishop's  is  void ;  but 
in  the  reports  of  the  same  case  by  Lord  Coke,  6  Rep.  80  a,  (Prince's  case ;) 
and  Anderson,  2  And.  132,  there  is  no  mention  of  any  decision  upon  the  point 
*4901  ^^  ^  double  administration.  *And  Gomyn's  Dig.  Administrator,  B.  2, 
^  lays  it  down,  <<  If  a  man  die  intestate,  having  soods  in  a  peculiar,  and 
also  in  a  diocese,  within  the  same  province,  administration  shall  not  be  granted 
by  the  archbishop,  but  by  the  bishop  for  the  goods  in  his  diocese,  and  by  the 
judge  of  the  peculiar  for  the  goods  there;  yet  if  the  metropolitan  grant  adminis* 
tration,  when  it  does  not  belong  to  him,  it  is  not  void,  but  only  voidable." 

A  peeuliar  has  for  some  purposes  a  jurisdiction  of  its  own,  but  not  higher  than  that 
of  a  see;  the  case  therefore  of  bona  notabilia  in  a  peculiar  and  a  diocese  falls  within 
the  same  principle  as  that  of  bona  notabilia  in  two  dioceses.  In  Parham  v.  Templer, 
3  Phillimore,  223,  Sir  J.  NichoU  says,  '<  The  very  term  <  peculiar,'  ex  vi  termini| 
supposes  an  exemption  from  ordinary  jurisdiction.  And  Ayliffe  in  his  Parergon 
Jnria  heads  his  chapter  <  Of  peculiar  or  exempt  jurisdictions,'  as  if  these  were 
synonomous  terms.  He  ffoes  on  to  say,  <  Peculiar  are  called  exempt  jurisdictions ; 
not  beeanae  they  are  under  no  ordinary,  but  because  they  are  not  under  the  ordi- 
nary of  the  diooesci  but  have  one  of  their  own.'  And  so  Oibson  in  his  Codex,  and 
Oodolphin  also,  though  they  treat  the  subject  more  at  large,  draw  the  same  conclu- 
sion. There  are,  however,  different  Fsorts  of  peculiars;  and  they  have  different 
rights  belonging  to  them,  which  must  oe  regulated  either  by  the  nature  of  the  pecu- 
liar itself,  or  by  ancient  usage.  There  are  some  more  highly  exempt  than  others ; 
I  mean  royal  peculiars,  which  were  anciently  exempt  from  the  jurisdiction,  not 
only  of  the  diocesan,  but  of  the  archbishop  also,  and  which  were  immediately 
snliordinate  to  the  see  of  Rome.  By  the  statute  of  Kinj;  Henry  YIII.  as 
already  stated,  these  were  placed  immediately  under  the  jurisdiction  of  the  crown ; 
*4911  '^^  appeals  from  them  '''lie  directly  to  his  majesty  in  the  High  Oourt 
J  of  Delegates.  But  the  mere  common  sortof  peculiars  are  those  in  which  the 
bishop  has  no  oonourrency  of  jurisdiction,  and  are  exempt  from  his  visitation. 
These  have  their  appeals  directly  to  the  archbishop,  ana  not  to  the  diocesan 
within  the  circle  of  whose  diocese  they  are  locally  situated.  There  is  a  third 
description  of  peculiars  which  are  still  subject  to  the  bishop's  visitation,  and 
being  so  are  still  liable  to  his  superintendence  and  jurisdiction.  Wood  in  his 
lostitate  mentions  these.  He  says,  <  These  the  bishop  visits  at  his  first  and  %t 
his  triennial  visitations.'  Here  the  appeal  lies  from  the  peculiar  to  the  diocesan ; 
but  the  right  of  appeal  and  the  ri^t  of  visitation  seems  almost  necessarily  to  go 
together." 

As  to  the  canons,— Aocording  to  Middleton  v.  Crofts^  2  Atk.  668,  669,  the 
canons  of  1603  not  having  been  confirmed  bv  parliament  do  not,  proprio  vigore, 
bind  the  laity.  The  case  in  1  Boll.  Ab.  tit.  Executor,  909,  relating  to  bona  nota- 
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bilia,  is  of  a  little  aothoritY;  Bolle  himsalf  ezpcearing  his  doubt  in  tk  plue 
cited }  and  nothing  to  the  same  effect  being  fonnd  in  the  report  of  tk 
same  case,  Needham's  oase,  8  Rep.  268.  Bat  it  was  resolved  m  Neadhaa'i 
case,  '^  Forasmuch  as  the  defendant  had  not  shewed  in  his  bar,  that  theintottue 
had  bona  notabilia  in  certain,  for  this  canse  it  shall  be  taken  thai  the  adBusii- 
tration  was  granted  where  the  intestate  had  not  bona  notabilia  in  aevenldioone; 
jet  it  was  agreed  that  such  administration  was  not  Toidi  bat  Toidabley  ss  it  ni 
adjudged  in  Hugh  Yere's  case."  • 

Spankie,  Seijt.,  and  Amos,  in  support  of  the  role.  It  is  olear  tram  Pries  t. 
Simpson,  Com.  Dig.  Administrator,  B.  2,  and  Yin.  Abr.  Ezeeator,  F.,  tbt 
administration  ^should  have  been  taken  oat  in  Uie  peonliar.  And  Gibwa  ntnn 
says,  (1  Oibs.  Cod.  565),  "  Where  one  dies  possessed  of  goods  in  the  ^ 
diocese  of  an  archbishop,  and  in  a  peculiar  of  the  same  diocese,  as  it  was  b  tke 
case  of  P^lc3  v,  Simpson,  here  also  the  Court  declared  that  there  were  to  be  tm 
several  administrations ;  and  that  the  archbishop-eonld  have  no  pnropthe, 
because  the  peculiar  was  first  derived  out  of  his  jurisdiction/'  To  the  am 
effect  is  Toller  on  Executors,  p.  52.  And  the  prerogative  administntum,itni 
ing  alone,  is  not  voidable  merelj,  but  void.  For^  according  to  Prioe  «.  Sinpsoi, 
the  archbishop  has  no  prerogative  in  the  peculiar;  and  an  administiatioa  gnatid 
bv  one  who  has  no  jurisdiction  is  altogether  without  effect  The  ressoa  whyii 
this  respect  the  case  of  the  peculiar  difiers  firom  that  of  a  diooeee  is,  that  tk 
peculiar  bavins  been  specifically  exempted  from  the  province  of  the  areUxdin, 
he  is  precluded  from  sajing  that  it  stands  in  the  same  predicaaient  ss  tn  oni- 
nary  diocese.  Therefore,  according  to  Jones  v.  Jones,  Hob.  185,  the  ttpeil 
from  a  peculiar  passes  over  the  archbishop.  In  Smith  wick  v,  Binghsm,  MeeR, 
603,  Aut  excepoon  fuit  prise  one  le  pi'  lay  entitle  al  u  term  p'  ans  p'  ua  edn* 
istracOn  prist  del  archevesq'  de  Canterbnry,  et  n'all^  que  I'lntestate  sd  faieai 
en  divers  dlocesses :  et  una  auri  bone,  quia  n'qipiert  as  jnatiees  s^il  svehoi 
nemy :  mais  s'il  ost  appeur  al  eur  ils  pristerant  cleare  que  V\  '  '  ' 
'  .  si  rintestate  n'avdt  biens  en  divers  < 


p'  I'archivesq'  ust  estre  void  i 

In  Parham  v,  Ten^ler,  Gibson  is  inaccurately  cited ;  for  he  gives  M  cnfi 
to  Croke's  report  of  Price  v.  Simpson.  As  to  the  inhibition,  it  only  eajoin  tk 
peouliar  to  forbear  to  do  anything  to  the  prejudice  of  the  archbiahop^s  fiitskioB; 
and  though  it  is  the  practice  to  forbear  granting  administiations  daring  sa  iski^ 
bition,  it  does  not  *follow  that  that  pecoliar  has,  at  this  period,  no  p^) 
authority  to  grant  them.  *- 

TiNDAL,  C.  J.  The  question  reserved  for  oar  oonmderaiioa  is,  whether « 
the  pleadings  or  evidenoe  in  the  oaase,  the  letters  testamentaiy  on  which  tk 
plaintiffs  sue  are  void  or  vcndable.  If  they  are  void,  a  ooart  of  comaoa  hv 
must  notice  the  defect  in  the  plaintiff's  title,  and  dedare  thatapsr^vho 
comes  clothed  with  such  defective  title  cannot  recover.  J£  they  tn  tohUK 
the  plaintiff's  title  in  a  ooort  of  law  is  good,  until  repealed  by  some  eoeUi** 
eal  authority. 

The  administration  in  the  present  instance  is,  in  Ihot,  a  metiopolit&asdna» 
tration  of  the  province  of  the  archbishop  of  York ;  and  the  ohjeotioB  iBf^ 
as  the  deceased  had  effects  within  the  peculiar  of  Soathwell  as  wtll  si  wAm 
the  diocese  of  York,  administration  should  have  been  obtained  as  wall  finv  ^ 
peculiar  jurisdiction  as  £rom  the  province  of  York.  Now,  until  thesathoi? 
which  grants  administration  is  impugned,  this  court  is  bound  to  gn  it » 
dence.  But  the  case  of  Price  v.  Simpson  is  relied  on  in  support  of  thiio^ 
tion.  That  case  as  reported  in  5  Bep.  SO,  a,  decides  that  an  adauairtntf 
durante  minore  setate  oould  not  sell  a  term  of  the  deceased.  So  also,  ssieffftn 
in  Anderson,  ^<  que  in£uit  fuit  fait  executor;  et  entre  anters,  lesesdsMt 
lay ;  et  administracion,  durante  minore  sotate  dell  in&nt,  est  commits  as  ^ 
vende  et  alien  les  feses.  Bt  fuit  aglare  per  les  jastieee,  que  le  admiaiitnltf  >* 
poit  vende  les  loses  sinon  que  fuit  eur  cause  reaaenabb  morant'' 

The  only  report  which  alludes  to  the  effect  of  a  precogative  i 
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where  there  are  effMto  in  a  peooliar  an  well  as  in  a  diooeee  is  ihe  case  in  Ore. 
Ella.  Aocording  to  that  report,  Jackson  being  lessee  for  years  by  several  leases 
*4941  ^^  ^^^'^  lands,  some  of  them  in  the  diocese  of  *York,  some  in  another 
•■  peculiar  within  the  same  diocese,  deyised  all  those  leases  to  his  son  and 
made  his  daughter  within  age  his  executrix.  The  mother  took  administration 
dorante  minore  aatate  of  the  executrix  in  the  peculiar  where  the  testator  died, 
ad  commodum  et  proficuum  executricis.  The  administratrix  granted  that  term, 
durante  minore  sdtate  of  the  executrix  to  the  plaintiff.  The  question  to  be 
decided  was,  whether  this  grant  was  ffood  or  not ;  and  the  first  resolution  dispo- 
ses of  the  case :  for  the  Court  says,  tnat  it  was  not  good;  for  such  an  adminis- 
trator hath  but  a  special  property,  ad  proficuum  executoris,  but  not  a  general 
property,  as  another  executor  and  administrator  hath ;  and,  therefore,  his  sale 
of  eoods,  unless  they  be  bona  peritura,  or  it  be  for  necessity,  for  the  payment 
of  debts  which  he  is  char|^ble  to  pay,  shall  not  bind;  but  he  may  sue  and  be 
sued;  and  yet  his  authonty  is  but  a  limited  authority ;  and,  therefore,  like  as 
if  letters  ad  colligendum  bona  defunoti  were  granted  to  one,  there  he  may  sell 
bona  peritura ;  as  fruit,  or  the  like. 

By  that  resolution  therefore,  the  case  was  at  an  end.  The  Court  then  pro- 
ceeds to  the  determination  of  other  points :  but  it  is  a  common  observation  that 
dicta  upon  questions  not  in  issue  in  the  cause,  are  not  entitled  to  the  same 
respect  as  decisions  upon  the  point  in  dispute.  The  second  resolution  is,  '^  that 
an  executor  at  the  age  of  eighteen  years  may  assent"  The  third  <<  that  there 
should  be  two  letters  of  administration  granted ;  for  the  archbishop  shall  not 
have  any  prerogative  here;  because  this  peculiar  was  firfit  derived  out  of  his 
jurisdiction."  jBut  when  we  come  to  examine  the  same  case  in  5  Sep.  Lord 
Coke  says,  three  points  were  ruled :  the  first,  '^  that  an  administrator  durante 
minore  SBtate  can  not  sell  any  of  the  goods  of  the  deceased,  unless  it  be  of 
necessity  for  pavment  of  debts,  or  bona  peritura ;"  the  second,  '^  such  adminis- 
^4951  ^^^°  ^^^  ^^'^^  '^^  ^^^  infimt's  *age  of  seventeen ;"  and  the  third 
-'  which  he  introduces  thus, — "  and  in  this  case  it  wcu  said — that  judg- 
ment was  given  in  the  ELing's  Bench,  Paschse  22  Eliz.,  between  Yere  and 
Jefferies,  that  where  one  hath  goods  only  in  an  mferior  diocese,  yet  the  metro- 
politan of  the  same  province  pretending  that  he  had  bona  notabilia  in  divers 
dioceses,  committed  administration,  this  adminbtration  is  not  void,  but  voidable 
by  sentence;  be<»use  the  metropolitan  hath  jurisdiction  over  all  the  dioceses  in 
his  province ;  and,  therefore,  it  cannot  be  void  but  voidable  by  sentence :  but 
if  an  ordinary  of  a  diocese  commits  administration  of  f;oods,  when  the  party 
hath  bona  notabilia  in  sundry  dioceses,  such  administration  is  merely  void,  as 
well  as  to  goods  within  his  own  diocese  as  elsewhere,  because  he  can  by  no 
means  have  jurisdiction  of  the  cause."  The  third  resolution,  therefore,  is  no 
more  than  what  the  common  law  prescribes,  that  where  there  are  any  effects 
within  the  province,  a  prerogative  administration  is  valid  until  repealed; 
whereas  a  diocese  administration,  where  there  are  effects  in  two  dioceses,  is  void 
upon  the  face  of  it.  And  the  same  position  is  laid  down  in  Comyn's  Digest, 
Administrator,  B.  2. 

The  utmost  effect,  therefore,  of  the  case  of  Price  v.  Simpson  is,  that  there 
are  cases  in  which  the  archbishop  ought  not  to  ^nt  administration ;  leaving 
sach  cases  open  to  the  question,  whether  his  administration  is  void  or 
Toidable.  If  the  authority  were  doubtful  onlv,  the  court  should  look  to  the 
nraotioe,  to  see  whether  it  is  newly  assumed  or  has  been  exercised  before. 
It  is  in  evidence  here  that  inhibitions  have  been  issued  by  the  archbishop  in 
Inspect  of  the  peculiar  of  Southwell :  there  must,  therefore,  have  been  some 
jurisdiction  of  a  higher  order  than  that  of  the  peculiar,  exercised  over  it  by  the 
archbishop;  and  as  nothing  has  been  brought  forward  which  tends  to  shew  that 
the  administration  granted  by  him  is  void,  the  rule  must  be  dischargjed. 
*40fi1  ^P^^i^K,  J.  The  single  question  we  are  called  on  to  decide  is,  whether 
J  this  administration  is  void  or  voidable.    The  only  case  dted  to  prove  it 
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Toid  is  Price  v,  Simpson  as  reported  in  Croke  Elizabetii.  Bnt  looking  tt  die 
reports  of  the  same  case  by  'Lord  Coke  and  Anderson,  we  find  that  no  mA 
point  is  alluded  to ;  which  is  the  more  singular,  tnasmuoh  as  Lord  Coke  nkn 
to  the  case  of  Yere  «.  Jefferies,  decided  twenty  years  before,  in  which  the 
distinction  is  made  between  an  administration  granted  by  an  archbishop  in  uy 
part  of  his  province,  and  one  granted  by  a  bishop  out  of  his  diocese;  upon 
which  Lord  Coke  observes,  ^'That  where  one  hath  goods  only  in  an  inferiv 
diocese,  yet  the  metropolitan  of  the  same  province  pretending  that  he  had  bou 
notabilia  in  divers  dioceses,  committed  administration,  this  administntion  is 
not  void,  but  voidable  by  sentence,  because  the  metropolitan  hath  jurisdiettoa 
orer  all  the  dioceses  in  his  province ;  and  therefore  it  cannot  be  void,  but  void- 
able by  sentence ;  but  if  an  ordinary  of  a  diocese  commits  administntioB  of 
^oods,  when  the  party  hath  bona  notabilia  in  sundiy  dioceses,  such  admiitn- 
tion  is  merely  void,  as  well  as  to  goods  within  his  own  dioceses  as  elssvhm; 
because  he  can  by  no  means  have  jurisdiction  orer  the  cause/'  Nedham's  eue, 
8  R^.  268,  is  also  a  decision  to  the  same  eiFect.  Those  authorities  are  n 
strong  in  opposition  to  the  dictum  in  Cro.  Eliz.  that  vre  cannot  yield  to  it.  After 
the  judgment  of  Sir  J.  NichoU,  I  cannot  say  this  is  a  bad  administration;  ud 
the  issuing  of  the  inhibition  by  the  archbishop  is  a  strong  fact  to  shew  tint  be 
had  jurisdiction  to  grant  it. 

GassIiXE,  J.,  concurred. 

BosANQUBT,  J.  The  question  is,  not,  whether  two  administrmtioiis  nigkt 
have  been  or  ought  fo  have  been  ^mnted  in  this  case,  but  whether  or  nm^ 
not  the  prerogative  administration  which  has  been  ^nt^,  is  void :  and  ■•  ' 
no  authoritjr  has  been  cited  to  establish  that  proposition ;  for  the  report  of  Piiee 
V.  Simpson  in  Cro.  Eliz.  onljr  says  that  two  administrations  should  be  mated, 
not  that  the  prerogative  administration  is  void.  And  that  point  is  not  to  be  foimd 
In  the  other  two  books.  Lord  Coke  and  Anderson.  In  the  case  in  Moore,  tbe 
admiuistration  which  was  the  object  of  discussion,  was  held  good,  but  the  Ootii 
lidded,  that  if  it  had  appeared  to  them,  they  would  hare  taken  it  as  clev,  tbt 
the  administration  of  the  archbishop  would  have  been  void  if  the  intestate  bad 
not  goods  in  two  dioceses :  that  is  merely  a  dictum,  and  is  contrary  to  the  dco- 
sion  In  Yere  v,  Jefieries.  In  what  degree  the  jurisdiction  of  a  peculiar  resem- 
bles that  of  a  bishop  within  his  diocese  I  do  not  say ;  but  each  grutlj 
resembles  the  other :  both  have  their  own  ordinary,  and  the  bishop  has  a  ngbt 
to  inhibit  both.  So  that  without  saying  that  there  migjht  not  have  been,  or 
ought  not  to  have  been,  two  administrations  in  this  ease,  I  think  ihtn  is  no 
pretence  for  setting  aside  this  verdict  on  the  ground  that  the  prerogative  adni- 
nistration  was  void.  Rule  disehazgei 


*D0£  dem.  MILBURN  i^.  ED&AR.    Jon.  28. 

1.  Ejectment.  G.,  under  whom  defendant  claimed,  was  let  into  posBesnon  Iwn^-tvo 
yean  before  action  brooght,  by  virtae  of  a  contract  with  P.  for  the  pnichaM  of  m 
allotment  accruing  to  P.  under  an  indosure  act,  which  provided  that  a  parchtser  let 
into  possession  of  an  allotment,  should  have  the  same  right  as  the  vendor.  6.  p*^ 
interest  on  a  portion  of  the  purchase-monej  for  some  years,  but  never  completed  tfce 
purchase :  Held,  that  even  after  a  lapse  of  twenty  years,  his  posseesion  was  Bd  idnm 
to  P.'B  tiUe. 

a.  Held  also,  that  it  did  not  lie  in  the  month  of  Q.,  or  any  claiming  nader  Ms,  to  iiiit 
as  an  objection  to  P.'s  title,  that  the  Commissioners  of  Incloaure  had  made  no  toul 
award. 

The  lessor  of  the  plaintiff  sought  hy  this  ejectment  to  recover  two  pieces  of 
land  in  the  parish  of  Uphill,  which  had  been  assigned  to  him  under  the  cos- 
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pnlAory  okoses  of  the  Lords'  Act,  82  O.  2,  o.  28,  88. 16, 17,  by  Simon  Payne, 
a  piiBoner  for  debt. 

At  the  trial-before  Ooleridge,  J.,  last  Bridgwater  assizes,  it  was  proved,  that 
the  land  in  question  acomed  to  Payne  as  his  allotment  nnder  an  inclosore  of 
the  waste  lands  of  Uphill,  by  yirtne  of  a  looal  aot,  63  G-.  8,  o.  oil  s.  22 : 

That  at  the  lame  of  the  inclosore,  in  1813,  one  Ghegg,  nnder  whom  the  defen* 
dant  claimed,  was  pnt  in  possession  of  the  allotment  in  question,  by  virtue  of  a 
written  authority  addressed  by  Pme  to  the  commissioners  under  the  Inclosure 
Aot,  in  the  following  terms : — ^  I  direct  you  to  put  Gegg  in  possession  of  the 
two  allotments  made  in  respect  of  the  premises  belonging  to  me  /' 

That  Qegg  paid  Payne  200^  albout  the  time  this  document  was  delivered  to 
him ;  2002.  more  when  he  entered  on  the  land :  and  interest  on  400Z.  from  1818 
to  1826: 

That  in  1831  Pliyne,  then  a  prisoner  in  the  Fleet,  assigned  all  his  property 
to  the  lessor  of  the  jplaintiff  in  the  manner  above  stated.  And  in  his  schedule 
he  stated  that  Gegg  owed  him  8002.  for  lands  sold.  Oegg,  who  was  called  as  a 
witness,  stated  that  there  had  been  no  conveyance.  The  defendant,  upon 
demand,  had  refused  to  deliver  up  possession. 

4e^^1       *Upon  this  evidence  it  was  left  to  the  jury  to  say,  whether  the  sale 
-^  to  €kgg  had  ever  been  completed,  and  a  verdict  having  been  found  for 
the  lessor  of  plaintiff, 

ErlCf  in  Michaelmas  term,  pursuant  to  leave  reserved  at  the  trial,  obtained  a 
rule  nisi  for  settine  aside  the  verdict  and  entering  a  nonsuit  instead,  on  the 
ground  of  alleged  defects  in  the  assignment  under  the  Lords'  Act;  and  idso  for 
a  new  trial,  on  the  ground  that  the  defendant  had  established  a  twenty  years' 
adverse  possession,  and  that  there  had  been  no  evidence  of  any  award  by  the 
Commissioners  of  Inolosure  conferring  title  on  Pbyne  to  the  allotments  of  which 
Gen  was  put  in  possession. 

The  question  as  to  the  validity  of  the  assignment  was  decided  last  term  ^see 
ante,  p.  891 ;)  bnt  the  other  two  points,  in  the  expectation  that  they  would  be 
settled  by  arbitration,  were  not  discussed.  The  attempt  at  arbitration  having 
failed, 

Orinoderj  and  Ball,  now  shewed  cause.  The  lessor  of  the  plaintiff  claiming 
under  Payne,  and  the  defendant  nnder  Gegg,  the  case  is  the' same  as  if  this  were 
an  ejectment  by  Payne  against  Gegg.  And  as  between  Payne  and  Gegg  there 
has  been  no  adverse  possession, — for  Qegg  was  let  in  under  an  agreement  for  a 
sale,  and  the  sale  was  never  completed  rhe  was,  therefore,  tenant  at  will  to 
Payne,  and  liable  to  be  turned  out  on  demand  of  possession;  Right  dem.  Lewis 
V.  Beard,  13  East,  210;  Doe  dem.  Newby  v,  Jaohson,  1  B.  &  0.  448;  Doe  v. 
Miller,  6  Gar.  &  P.  595.  His  interest  was  in  the  nature  of  that  of  a  mortgagor 
oontinning  in  possession ;  and  in  Hall  v.  Doe  dem.  Surtees,  6  B.  &  Aid.  687, 
where  premises  were  mortgaged  in. fee,  with  a  proviso  for  reconveyance  it  the 
principal  were  not  paid  on  a  given  day,  and  in  the  mean  time,  that  the  mort- 
^5001  ^S^'  should  continue  in  possession,  upon  special  verdict,  it  was  *found 
J  that  the  principal  was  not  paid  on  the  given  day,  but  that  the  mortgagor 
continued  in  possession ;  there  was  no  finding  by  the  jury  either  that  interest 
had  or  had  not  been  paid  by  the  mortgagor ^  and  it  was  held,  that,  upon  that 
finding,  it  must  be  taken,  that  the  occupation  was  by  the  permission  of  the 
m<Nrtgagee,  and,  consequently,  that  although  more  than  twenty  years  had  elapsed 
sisee  de^Eiult  in  payment  of  the  money,  still  the  mortgagee  was  not  barred  by 
the  statute  of  limitations. 

As  to  the  objection  on  the  want  of  an  award  by  the  Commissioners  of  In- 
okeore,  the  Inclosure  Act,  58  G.  3,  c.  cii.,  authorises  the  commissioners  to 
deliver  possession  of  allotments  to  the  parties  interested ;  by  s.  22,  such  posses- 
sion shall  be  kept  by  the  party  entitled  notwithstanding  the  award  of  the  commisr 
moners  shall  not  have  been  made :  and  by  s.  28,  a  party  who  has  agreed  to 
pondKaae,  shall,  if  let  into  possession,  have  the  same  rights  as  the' vendor. 
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Erhy  and  Bartiow^  in  support  of  the  role.  Taking  this  as  tbe  < 
ordinary  freehold;  Oegg  was  let  into  possession  as  vendee,  and  after  the  lapse  of 
twenty  years  his  possession  became  adverse  to  the  title  of  the  vendor.  Within 
the  twenty  years  it  might  have  been  open  to  the  vendor  to  question  the  finality 
of  the  transfer,  but  at  the  end  of  that  period  he  is  baned.  The  lapse  of  tine 
remedies  anv  imperfection  in  the  vendee's  title.  He  is  in  the  condition  of  a 
feoffee  who  nas  beeii  let  into  possession  without  livery  of  seisin :  within  tweotj 
years  the  feoffor,  perhaps,  might  take  advantage  of  that  omission,  but  after 
twenty  years  he  could  not  sustain  an  ejectment  In  Bight  dem.  Lewis  v.  Beard, 
and  Doe  dem.  Newby  t;.  Jackson,  the  ejectment  was  brought  within  twenty 
years.  And  in  Sugd.  Tend,  k  Pur.,  p.  231,  (7th  ed.,)  it  is  said,  thatapaitj 
who  comes  in  under  an  agreement  for  a  purchase  is  not  a  tenant  to  the  vendor. 

^But,  secondly,  Payne  had  no  legal  title  to  convey.  For  the  property  ^^| 
claimed  was  an  allotment  under  an  inolosure  act;  Uiere  is  no  evidence  *• 
of  the  Commissioners  of  Inclosure  having  made  any  award;  and,  befrae  award, 
no  interest  vests  in  the  allottee.  In  Farrar  v.  Billinff,  2  B.  &  Aid.  171,  itwai 
held,  that  by  the  General  Inclosure  Act  the  legal  tiUe  to  an  allotmrait  was  net 
acquired  until  the  execution  and  publication  of  the  commissioners'  award.  SOf 
in  Ellis  i;.  Amison,  5  B.  &  Aid.  47,  by  an  inclosure  act  it  was  enacted,  that 
the  commissioners  should  set  out,  aJlot,  and  award  certain  portions  of  lands 
out  of  the  commons  to  be  inclosed,  unto  the  impropriate  reotora  and  onnte,  ia 
lieu  of  all  great  and  vicarial  tithes ;  and  the  commissioners  were  required  to 
distinguish  by  their  award  the  several  allotments  to  the  impropriate  rectonand 
curate  respectively,  and  the  same  allotments  were  thereby  deoUred  to  be  in  foil 
satisfaction  and  discharge  of  all  tithes;  it  was  held,  under  that  act,  that  tiw 
tithes  were  not  extinguished  until  the  commissioners  made  their  award.  To 
the  same  effect  is  Cane  v.  Baldwin,  1  Stark.  N.  P.  C.  65. 

Supposing,  however,  Payne  to  have  taken  the  legal  Utle  under  the  lodooue 
Act,  without  any  award,  then,  by  the  twenb^-thurd  section  of  the  act,  Gegg, 
upon  being  put  into  possession  as  vendee,  had  the  same  right  as  the  vendor,  and 
having  held  that  for  twenty  years  cannot  now  be  dispossessed. 

TiNDAL,  C.  J.  I  see  no  reason  for  entering  a  nonsuit  in  this  eaose,  or  fiv 
granting  a  new  trial. 

The  application  has  rested  on  two  grounds;  First,  the  rule  of  law  as  appB- 
cable  to  the  land,  supposing  it  to  have  been  freehold.  Secondly,  on  the  m^ 
peculiar  nature  *of  this  property  as  an  allotment  under  an  indoeuie  set  ■■ 

I  will  consider  the  question  as  if  Payne  were  the  lessor  of  the  plaintiff,  and 
Gkgg  the  defendant.  For  if  Milbum  claims  under  Payne,  and  £dgar  imdff 
Gegg,  their  rights  are  in  effect  the  same  as  those  of  F^yne  and  G^^. 

ft  is  contended  that  the  lessor  of  the  plaintiff  cannot  recover  where  there  has 
been  an  adverse  possession  for  twenty  years ;  and  the  question  is,  whether  nd 
adverse  possession  has  been  made  out  here. 

It  appeared  upon  the  evidence  at  the  trial,  that  (}egg  waa  let  into  possesM 
in  1814,  under  an  authority  addressed  to  the  Commissioneni  of  Inolosore,  and 
signed  by  Payne,  in  consequence  of  Payne's  permission  and  direction  as  upon  a 
contract  of  side.  If  Oegg  had  been  let  in  simply  as  purchaser,  he  might  mm 
to  have  an  interest  distinct  from  the  vendor;  but  it  applied  that  a  ]«gepro> 
portion  of  the  purchase-money  was  not  paid  at  the  time,  and  it  was  left  to  the 
jury  to  find  whether  the  purchase  had  b^n  completed  or  not.  When  it  appea^ 
ed  that  one  sum  was  paid  at  the  time  the  purchaser  waa  let  into  posseaMB,s 
second  sum  some  years  afterwards,  and  that  interest  coneroonding  with  the 
amount  continuing  unsettled  was  paid  down  to  the  year  1826,  what  inferenee 
could  the  jury  draw  but  that  Gegg  was  let  into  possession  under  a  oontraotfor 
a  purchase  which  was  never  finally  completed  1  ^ 

It  has  not  been  contended  that,  under  such  circumstances,  Payne  hiaew 
might  not  have  ejected  Gegg  within  twenty  years ;  and  I  want  to  see  how  U> 
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posflession  could  be  deemed  adverse,  unless  it  could  be  shewn  he  refused  to  quit 
after  notice,  or  refused  to  pay  interest. 

Gnie  case  has  been  likened  to  that  of  a  feoiFment  without  liTcry  of  seisin ;  and 
^5031  ^^  ^^  ^°  urged  that,  if  a  '^'part;^  who  is  let  into  possession  under  a 
'■  feoffment  withoul  liyeiTi  remain  in  possession  twenty  years,  the  whole 
period  must  be  deemed  an  adverse  possession  on  which  he  may  maintain  his 
right.  But  Littleton,  s.  70,  says,  ^'  If  a  man  make  a  deed  of  feoffinent  to  ano- 
ther of  certain  lands,  and  delivereth  to  him  the  deed,  but  not  livery  of  seisin,  in 
this  case,  he  to  whom  the  deed  is  made,  may  enter  into  the  land,  and  hold  and 
occupy  it  at  the  will  of  him  who  made  the  deed,  because  it  is  proved  by  the 
words  of  the  deed,  that  it  is  his  will  that  the  other  should  have  the  land;  but 
he  who  made  the  deed  may  put  him  out  when  it  pleaseth  him.'^  And  Lord 
Coke,  in  his  commentary  on  the  passage,  says, ''  It  appeareth  that,  if  the  feoffee 
doth  enter,  he  is  tenant  at  will,  because  he  entereth  by  the  consent  of  the  feof* 
for.''  That  instance,  therefore,  makes  against,  not  for,  the  defendant.  Here 
he  was  let  into  possession  by  oonsent  of  the  owner  of  the  land,  and  the  continued 
payment  of  interest  imports  that  he  remained  there  only  with  the  owner's  per- 
mission. 

But,  then,  it  is  contended,  we  may  view  the  case,  not  as  the  ordinanr  case  of 
m  claim  to  the  freehold,  but  under  the  peculiar  circumstance  of  its  being  an 
allotment  under  an  inclosure  act. 

The  authority  given  to  the  commissioners  was  to  put  G^gg  in  possession ; 
according  to  the  language  of  that  authority,  the  allotment  must  have  been  made 
before.  Now,  under  the  twenty-third  section  of  the  act,  a  party,  who  has 
agreed  to  purchase,  shall,  if  let  into  possession,  have  the  same  rights  as  the  ven- 
dor ;  and  it  is  said  that,  as  no  award  had  been  made  by  which  the  property  was 
given  to  Payne,  he  can  now  have  no  title  to  recover  in  ejectment. 

To  which  the  first  answer  is  this,  that,  if  this  argument  be  well  founded,  it 
was  as  strong  at  the  end  of  a  fortnight  as  at  the  end  of  twenty  years ;  and  yet 
^"041  °^  ^^^  *could  contend  that  the  vendor  might  not,  at  that  time^  have 
"^    J   turned  Gegg  out  of  possession. 

Again,  if  it  be  established  that  Gegg  was  let  in  under  the  authority  of  Payne, 
it  does  not  lie  in  Gegg's  mouth  to  sav  that  Payne  had  no  title.  He  must  stand 
or  fall  by  the  title  of  the  party  under  whom  he  obtained  possession ;  and  the 
twenty-third  section  of  the  act  was  inserted  with  a  different  view;  not  to  nuse 
questions  between  the  vendor  and  vendee,  but  that  the  vendee,  as  against  others, 
might  stand  clothed  with  the  same  right  as  upon  an  allotment  made  to  himself 

The  jury,  therefore,  were  not  mistaken  in  their  verdict,  for  I  see  no  ground 
to  presume  a  conveyance,  and  this  rule  must  be  discharged. 

Park,  J.  As  my  lord  has  sone  into  the  case  so  rally,  I  shall  only  add, 
that  the  decision  in  Doe  dem.  Newby  v,  Jackson  confirms  the  propriety  of  our 
ruling. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  jury  have  found  that  there 
was  no  adverse  possession,  and  it  appears  to  me  that  their  verdict  is  warranted 
by  the  circumstances  of  the  case.  An  agreement  was  made  for  the  purchase  of 
the  property,  and.  the  vendee  continued  to  pay  interest  for  several  years  after 
having  been  let  into  possession  by  the  vendor.  Being  so  let  into  possession,  he 
is  not  a  trespasser  till  he  has  refused  to  quit  after  demand  made  upon  him ;  but 
no  such  demand  was  made  in  this  case,  and  the  vendee,  therefore,  must  be  treat- 
ed as  having  occupied  the  premises  by  permission  of  the  vendor. 

The  next  question  arises  on  the  effect  of  the  Inclosure  Act,  into  which  my 
lord  has  entered  so  fully,  that  it  is  unnecessary  for  me  to  add  more  than  as  to 
i^f^fry  ^the  extent  of  the  proposition  advanced  on  behalf  of  the  defendant, 
^^1  ^bich  is,  that  a  person  let  into  possession  upon  an  agreement  for  a  pur- 
chase, has  all  the  rights  of  the  vendor.  Sappose,  that  instead  of  a  sale  in  fee, 
— and  we  have  no  evidence  what  interest  was  sold  here, — ^the  agreement  was 
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for  a  short  demise,  the  party  chdming  oader  such  an  agreament  would  be  a  per- 
son interested  under  the  act,  and  entitled  to  be  let  into  poflsession;  and  yei  is 
it  to  be  contended  that  he  has  all  the  rights  of  an  owner  in  &e,  when  he  ia  let 
in  only  for  a  term  ?  Here  the  interest  of  the  party  oeenpying  was  only  a  ] 
missive  interest^  inferior  to  that  of  a  kesee.  Bme  C 


JAMES  V.  SALTER  and  Another.    Jam.  28. 

1.  A  derisee  claiming  an  annoitj  granted  bj  will,  is  act  barred  under  3  Jt  4  W.  4,  e.  17, 
M.  2  and  3,  by  the  lapse  of  twenty  years,  if  he  has  nerer  reoeiTed  any  paymeni  ia  re- 
spect of  the  annuity. 

2.  By  the  wiU  the  annuity  was  charged  on  testator's  freehold,  proTided  certain  leasehold 
property  specified  in  the  will  proTcd  to  be  insnlBcient:  Held,  that  even  as  against  the 
annoitant,  the  will  by  itself  was  no  CTidence  thai  the  testator  died  possessed  of  lease- 
hold property. 

RxFLEViN  of  ohattels  distrained  in  a  dweUing-house,  fium,  and  lands  in  die 
parish  of  Uffculme,  Devon,  on  the  17th  of  March,  1836. 

The  defendants  by  their  avowry  and  cognissnoe  alleged,  that  the  dwelling- 
house,  farm,  land,  and  premises  in  whieh,  &e.,  heretofore,  to  wit,  on  the  lOu 
of  November,  1804,  were  the  freehold  premises  of  one  John  Salter,  since  de> 
oeased,  late  father  of  the  defendant  Salter,  and  continued  so  until  and  at  the 
time  of  the  decease  of  the  said  J.  Salter;  that  the  taking  the  said  goods  and 
chattels  as  in  the  declaration  mentioned,  was  done  under  and  in  pursnanoe  of  a 
certain  power  contained  in  the  last  will  and  testament  of  the  nid  J.  Salter, 
^deceased,  bearing  date  the  8d  of  August,  1800,  for  raising  and  paying  p«jtAg 
a  certain  annuity,  vearly  rent,  or  sum  of  3W.  given  and  ^queathed  in  L 
and  by  the  said  will  to  the  defendant  Salter,  and  charged  and  chargeable  on  the 
said  freehold  premises  of  J.  Salter,  deceased ;  and  because  the  sum  of  870L,  part 
of  th^  said  annuity,  yearly  rent^  or  sum  of  80/L  accruing  due  at  Ghristmaa^y 
last,  was  behind  and  unpaid  for  the  space  of  twenty  days  after  the  said  Christ- 
mas-day, the  same  having  been  lawfuUy  demanded  and  not  paid,  the  defendsnt 
Salter,  in  his  own  right  well  avowed,  and  the  other  defendant  as  bailiif  to  the 
defendant  Salter,  weU  acknowledged  the  taking  the  said  goods  and  chattels  m 
the  declaration  mentioned,  to  satisfy  the  said  arrears,  according  to  the  purport, 
tenor,  and  effect  of  the  said  will;  and  that,  the  defendanto  were  ready  to  v^iff. 

Pleas  in  bar :  first,  that  the  said  J.  Salter,  deeeased,  late  &ther  of  the  defend- 
ant Sdter,  in  and  by  his  said  last  will  and  testament^  bearing  dkte,  to  wit,  the 
day  and  year  in  the  avowry  and  cognisance  alleged,  ordered  and  direoted  that 
the  said  annuity,  vearly  rent,  or  sum  of  8M.  thereby  bequeathed  to  the  defend- 
ant Salter,  as  in  the  avowry  and  cognisance  was  mentioned,  should  be  paid  sad 
payable  out  of  certain  leasehold  premises,  to  wit,  the  undivided  moiety  or  hslf- 
endeal  of  certain  leasehold  estetes  called  Astons  and  Chappies,  otherwise  EUbrd; 
and  did  in  and  by  his  said  last  will  and  testament  charge  and  subject  the  said  bsse- 
hold  estates  called  Astons  and  Chappies,  otherwise  Sford,  to  and  with  the  pay- 
ment of  the  said  annuity,  yearly  rent,  or  sum  of  30^  accordingly;  and  did 
thereby  declare  that,  in  case  the  said  annuity,  or  yearly  rent,  or  sum  of  3W.,  or 
any  pert  thereof,  should  at  any  time  during  the  life  of  the  said  defendant  Salter  be 
behind  and  unpaid  for  the  space  of  twenty  days  next  over,  or  after  any  or  either 
of  the  periods  or  days  of  payment  whereon  the  same  was  directed  to  be  n^^ 
paid,  being  lawfully  demanded  and  then  not  paid,  that  then  and  so  often  ^ 
it  should  and  might  be  lawful  to  and  for  the  defendant  Sslter  to  enter  upon  the 
said  premises  thereby  charged  with  the  said  annuity,  and  to  distrsin  for  the 
same,  or  so  much  thereof  aa  should  be  so  in  arrear ;  and  the  iestetor  did  thoehy 
farther  declare  that  in  case  the  said  moiety  or  haUendeal  of  the  said  lessehold 
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estates  Bhabld  prove  insuflkient  to  diaohurge  the  aaid  mniiitj  of  802.,  then  that 
BQch  deficiency  shonld  be  made  up  oat  of  the  rents  and  profits  of  the  testator's 
freehold  premises  situate  in  the  county  of  Devon;  and  the  testator  did  thereby 
ahio  in  that  case  charge  the  same  and  every  part  thereof  to  and  with  the  pay* 
ment  of  such  deficiency,  and  gave  unto  the  defendant  Salter,  in  case  of  the  non- 
payment thereof  upon  the  said  days  or  times  thereinbefirae  mentioned,  such  and 
the  like  power  of  distress  for  the  reoovery  of  the  arrears  of  the  said  annuity  upon 
the  said  freehold  [vemises  as  was  thereinbefore  by  him  given  to  the  defendant 
Salter  in  that  behalf  upon  the  testator's  leasehold  estates:  that  the  testator  did 
not  by  his  last  will  and  testament  further  or  otherwise  charge  the  said  annuity 
on  his  freehold  premises,  or  any  part  thereof:  that  the  testator  afterwards,  to 
wit,  on  the  1st  of  May,  1805,  died  possessed  of  the  said  moiety  or  halfendeal 
of  the  said  leasehold  estates  in  the  will  mentioned,  without  revoking  or  aHeriag 
his  said  will ;  and  that  the  said  moiety  or  halfendeal  of  the  said  leasdiold  estates 
in  the  will  mentioned,  at  the  time  of  the  decease  of  the  testator,  was,  and  thence- 
forth hitherto  had  remained  and  continued  su£ELcient  to  discharge  the  ssid  annu- 
ity, yearly  rent,  or  sum  of  30^  in  the  said  avowry  and  oognisanoe  mentioned : 
and  that)  the  plaintiff  was  ready  to  verify : 

Secondly,  That  the  said  distress  in  the  avowry  and  cognisance  mentioned  was 

not  made  at  any  time  within  twenty  years  next  after  tke  times  al  which  the 

^5081  "^^^  ^  *make  a  distress  for  the  arrears  of  the  said  annuity,  yearly  rent, 

-'  or  sum  of  30/.  first  aoemed  to  the  defisttdant  Salter :  and  that^  the  plun- 

tiff  was  ready  to  verify. 

Beplication :  That  the  testator  did  not  die  possessed  of  the  said  moiety  or 
halfendeal  of  the  said  leasehold  estates,  or  any  part  thereof,  in  manner  and  form 
as  in  the  first  plea  was  aQeged.  Then,  as  to  the  second  plea,  that  so  £Eff  as  the 
same  related  to  685/.,  part  of  the  money  in  the  avowry  and  cognisance  men* 
tioned,  the  distress  was  made  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  a  distress  for  the  said  sum  of  585/.,  and  every  part  thereof, 
being  the  arresrs  of  the  said  annuity,  yearly  rent,  or  sum  of  80/.,  first  accrued 
to  the  defendant  Salter.  And  as  to  the  residue  of  the  second  plea  in  bar,  so 
far  as  the  same  related  to  the  residue  of  the  money  in  the  avowiy  and  cogni- 
sance mentioned,  the  defendanta  relinquished  their  avowry  and  cognisance,  and 
prayer  of  judsment,  so  far  ss  the  same  related  thereto. 

At  the  tri^,  before  Oumey,  B.,  last  Devon  assises,  the  plaintiff  put  in  evi- 
dence the  probate  of  the  testator's  will,  and  contended  that  as  the  avowant 
claimed  under  that  will,  it  was,  as  against  him,  evidence  that  the  testator  died 
possessed  of  leasehold,  in  which  case  the  defendant  had  no  right  to  resort  to  the 
testator's  freehold.  It  was  also  objected,  that  the  claim  had  not  been  made 
within  twenty  years,  as  prescribed  by  3  &  4  W.  4,  c.  27,  s.  2. 

The  learned  Baron  being  of  opinion  that  the  defendant  had  no  right  to  dis- 
train, directed  the  jury  to  find  a  verdict  for  the  plaintiff.     But 

BcmpaSf  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  sTOund  that  the 
will  of  the  deceased  was  no  evidence  that  hs  died  possessed  of  leasehold  pro- 
perty, and  that  the  avowant's  claim  did  not  fall  within  the  provisions  of  8  ft  4 
W.  4,  0.  27,  s.  2. 

^. _.  *Brle,  shewed  cause.  The  will  contained  a  declaration  by  the  testa- 
•^  tor  that  he  was  possessed  of  leasehold  property,  and  a  party  who  daisM 
nnder  him  is  bound  by  his  declarations.  In  Ivatt  v.  Finch,  1  Taunt.  141, 
upon  sa  issue  between  A.  and  B.,  whether  0.  died  possessed  of  certain  property, 
it  was  held,  that  evidence  might  be  given  of  declarations  made  by  C.  that  sne 
had  assigned  the  property  to  A.  [Tindal,  G.  J.  The  declarations  in  that 
ease  were  against  the  interest  of  the  party  taking  them.]  But  the  avowant  by 
adopting  the  legacy  electa  thereby  to  adopt  the  title  of  the  testator.  2  Williams's 
Law  of  Executors,  887.  In  Dillon  v.  Parker,  1  Swanst.  76,  it  was  held  that 
where  the  acta  of  a  party  bound  to  elect  between  two  inconsistent  righto,  in 
order  to  constitute  election,  must  imply  a  knowledge  of  the  righto,  and  an  inten- 
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tion  to  elect,  the  execation  of  deeds  eoDtaining  a  recital  of  the  ebanetsk 
wluch  the  party  ebdmed,  and  the  exercise  of  a  power  to  dispose  of  estaieiia 
that  charaoter,  amounted  to  conclasive  evidence  of  election.  Here,  the  afov- 
ant  by  exercbins  the  power  which  enabled  him  to  distrain  on  the  leaseboU, 
elects  to  admit  that  the  testator  had  such  leasehold. 

At  aU  events  the  claim  is  barred  by  the  statute  3  &  4  W.  4,  c.  27.  Bj  s.  2,  ef 
that  statute  it  b  enacted,  '<  That  after  the  Slst  day  of  December,  1883,  no  per 
son  shall  make  an  entry  or  dbtress,  or  bring  an  action  to  recover  any  land  or 
rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  aocmed  to  efomt 
person  through  whom  he  claims ;  or,  if  such  right  shall  not  have  aceroed  to 
any  person  through  whom  he  claims,  then  withm  twenty  years  next  mfler  the 
time  at  which  the  right  to  make  such  entry  or  dbtress,  or  to  bring  such  aetioB, 
shall  have  first  accrued  to  the  person  makinff  or  bringing  the  same." 

*And  the  avowant's  right  first  accrued  i^en  the  first  half  year's  an-  r#ciA 
nuity  became  due ;  for  it  b  not  permitted  to  him,  after  a  great  lapse  of  '- 
time  to  make  at  the  same  moment  separate  distresses  for  each  of  the  sepante 
half  years  in  arrear,  but  he  must  comprise  the  whole  of  the  arrears  in  one  (&• 
trees',  Wallb  v.  Savill,  2  Lutw.  1532;  Hutchins  v.  Chambers,  1  Burr.  589. 
It  may  be  contended  for  the  avowant,  that  the  provisions  of  the  act  are,  by 
sect.  3,  confined  to  cases  where  a  party  in  receipt  of  an  annuity  has  been  dis- 
possessed; or  where  he  claims  under  a  person  who  was  in  receipt  of  the  annuitj 
to  the  time  of  his  death ;  or  where  he  claims  in  respect  of  an  estate  in  posKS- 
sion  assured  to  him  by  any  instrument  other  than  a  will,  by  a  person  bong,  in 
respect  of  the  same  estate,  in  possession  of  the  profits  of  the  land,  or  the  reodpt 
of  the  rent ;  and  that  the  avowant's  claim  does  not  fall  within  any  of  those 
three  descriptions.  But  the  section  proceeds,  ''And  when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  sack 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  aocmed  at  the 
time  at  which  such  estate  or  interest  became  an  estate  or  interest  in  posses^ 
sion  :**  And  the  avowant's  interest  in  this  annuity  was,  within  the  spirit  of  the 
statute,  an  interest  in  possession  at  the  time  of  the  testator's  death.  The  object 
of  the  statute  was  to  relieve  estates  from  dormant  claims ;  and  that  object  will 
be  defeated,  if  the  avowant,  after  sleeping  on  hb  rights  for  thirty  years,  en 
harass  qr  dispossess  proprietors  by  the  exaction  of  overwhelming  arrears.'' 

BompctSf  and  BtUt,  in  support  of  the  rule.  The  claim  of  the  avowant  b  one 
which  this  statute  has  not  provided  *for,  and  consequently  it  is  not  p.^«| 
barred  by  the  lapse  of  time.  The  second  section,  which  provides  that  ^ 
no  rent  or  annuity  shall  be  recovered  but  within  twenty  vears  after  the  right  of 
action  accrued,  must  be  considered  in  conjunction  with  the  third,  which  enaels, 
"  that  in  the  construction  of  thb  act,  the  right  to  make  an  entiy  or  disiieM, 
or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  fint 
accrued  at  such  time  as  hereinafter  mentioned;"  and  then  specifies  three 
cases : — Ist.  The  dispossession  of  one  who  has  been  in  the  receipt  of  the  rent 
or  annuity ;  2dly.  Claims  in  respect  of  the  interest  of  a  deceased  person  who 
has  been  in  receipt  of  the  rent  or  annuity ;  3dly.  Claims  in  respect  of  an  inter- 
est  assured  by  any  instrument,  other  than  a  will,  by  a  person,  being  in  retpeet 
of  the  same  estate  in  receipt  of  the  profits  of  the  land,  where  no  person  entitled 
under  the  instrument  has  oeen  in  such  receipt 

The  avowant,  claiming  by  a  will,  cannot  come  within  the  third  dause;  the 
other  two  are  wholly  inapplicable ;  and  without  receipt,  the  avowant  cannot  be 
said  to  have  been  in  possession  of  the  annuity. 

Then,  sect  14,  enacts,  that  an  acknowledgment  of  title  in  writing  shall  be 
equivalent  to  receipt  or  possession ;  and  sect.  15,  "  that  when  no  such  aeksov- 
kdgment  as  aforesaid  shall  have  been  given  before  the  passing  of  thb  act,  sad 
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the  possession  or  receipt  of  the  profits  of  the  hni,  or  the  receipt  of  the  rent, 
shall  not,  at  the  time  of  Uie  passing  of  this  act  haye  been  adyerse  to  the  right 
or  title  of  the  person  claiming  to  be  entitled  thereto;  then  snch  person,  or  the 
person  claiming  through  him,  may,  notwiihstanding  the  period  of  twenty^  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  interest,  at  any  time  within  five  years  next  after 
the  passing  of  this  act. 

^5121  ^^^  respect  to  evidence,  upon  these  pleadings,  it  lay  *upon  the  plain- 
-'  tiff  to  estabush  the  afiirmative  issue  that  the  deceased  died  possessed  of 
leasehold ;  but  the  will,  if,  even  as  against  the  devisee,  it  were  evidence  that 
the  testator  was  possessed  of  leasehold  at  the  time  of  making  his  will,  was  no 
evidence  that  he  continned  possessed  to  the  time  of  his  death. 

TiNBAL,  C.  J.  Two  points  have  been  raised  for  our  consideration  in  this 
case ;  one  on  the  issue  joined  on  the  first  plea  in  bar;  the  other  on  the  construc- 
tion of  the  recent  statute  of  limitations  8  &  4  W.  4,  c.  27. 

The  question  on  the  issue  on  the  first  plea  in  bar  arises  out  of  a  distress 
made  by  the  avowant  on  certain  freehold  premises  in  the  parish  of  Uffculme. 

The  avowant  says,  that  John  Salter,  deceased,  being  seised  of  the  premises, 
charged  them  by  his  will  with  an  annuity  of  SOI.  a  vear  in  &vour  of  the  avow- 
ant, and  added  a  power  of  distress,  under  which  the  avowant  distrained  for 
870/.  arrears. 

The  first  plea  to  that  avowry  is,  that  the  annuity  was  first  charged  on  certain 
leasehold  property  of  which  the  testator  was  possessed  at  his  decease,  and  that 
snch  leasehold  was  sufficient  for  the  discharge  of  the  annuity ;  to  which  the 
avowant  replies  that  the  testator  did  not  die  possessed  of  the  leasehold  pro- 
perty. 

At  the  trial,  the  plaintiff  produced  no  evidence  to  shew  that  the  testator  at 
the  time  of  his  death  was  in  possession  of  any  leasehold ;  but  urged  that  as  the 
avowant  sought  by  this  distress  to  enforce  payment  of  an  annuity  which  he 
claimed  under  the  testator's  will,  the  testator  must,  as  against  an  annuitant  so 
claiming,  be  taken  to  have  died  possessed  of  the  property  on  which  the  annuity 
is  charged.  Perhaps  that  miffht  be  so  if  the  testator  had  died  possessed  of  one 
species  of  property  only,  and  we  distress  had  been  made  on  that;  but  when  the 
*51S1  ^°^^fy  ^B  charged  on  the  freehold  in  the  ^alternative  of  the  leasehold 
-*  turning  out  to  be  insufficient,  it  cannot  be  said  to  follow  that  he  pos- 
sessed the  leasehold  because  he  said  he  possessed  it,  or  that  having  nossessed  it 
at  the  date  of  his  will,  he  must  be  taken  to  have  possessed  it  at  his  death.  On 
that  issue,  therefore,  the  cause  must  go  down  to  a  new  trial. 

The  next  question  is  on  the  plea  that  the  distress  was  not  made  within  twenty 
years  after  the  right  to  distrain  accrued. 

That  brings  us  to  the  inquiry.  Whether,  within  the  meaning  of  this  act  of 
parliament,  a  party,  who  has  never  been  in  the  receipt  of  an  annuity  granted 
more  than  twenty  years  before  he  lays  claim  to  it,  may  still  distrain  for  the 
arrears  of  the  last  twenty  vears,  or  whether  the  statute  operates  under  such  cir- 
cumstances as  an  absolute  bar  to  any  claim  at  all. 

That  is  an  important  question ;  and  under  the  circumstances  disclosed  on  this 
record,  I  am  of  opinion  that  the  statute  does  not  operate  as  a  bar. 

It  is  clear,  on  the  second  section  of  the  act,  that  no  annuity  can  be  recovered 
unless  within  twenty  years  after  the  rieht  of  action  accrued ;  but  that  section 
must  be  construed  bv  the  third,  which  explains  what  is  meant  by  the  words 
<<  when  the  riffht  shall  first  have  accrued '"  and  it  is  equally  plain,  that  the  cir- 
cumstances of  this  case  do  not  fall  within  either  of  the  three  predicaments  spe- 
cified in  that  section. 

I  do  not  rely  on  the  fifteenth  section,  because  it  seems  to  me  that  the  absence 
of  any  ackowledgment  should  have  been  pleaded :  but  if  we  examine  the  three 
different  conditions  expressed  in  the  third  section,  this  case  cannot  fall  within 
either,  unless  it  be  the  last;  **  claims  in  respect  of  an  interest  assured  by  any 
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instnimen^  other  than  «  will^  by  a  peraon,  being  in  respect  of  the  aame  intenit 
in  receipt  of  the  profits  of  the  land,  where  no  nerson  entitled  under  the  iostn- 
ment  has  been  *in  such  receipt :"  and  from  that,  beqaeata  bj  will  aie  nai 
expresal J  excepted.  *■ 

rABKf  J.  I  am  of  the  same  opinion.  I  could  haye  wished  for  more  time  to 
consider  the  question  on  the  statute^  but  I  think  it  clear  that  this  case  does  not 
fidl  within  either  of  the  predicaments  specified  in  the  third  section.  And  as  that 
was  no  evidence  to  shew  that  the  testator  possessed  any  leasehold  pn^ertyit 
the  time  of  his  death,  the  rule  for  a  new  tnal  must  be  absolute. 

Gaselee,  J.  If  the  Court  had  been  called  on  to  decide  finally ,  I  ahouldliafe 
wished  for  further  time ;  and^  upon  the  construction  of  the  statate,  it  maj  be 
desirable  to  put  the  case  in  a  train  for  an  ulterior  judgment. 

If  the  parties  go  to  a  new  trial,  it  maybe  advisable  for  the  avowant  tonui^ 
hispleading. 

llie  distress  on  the  freehold  property  seems  hardly  sustainable  withool  u 
allegation  that  there  was  no  leasehold  property,  or  that  the  leasehold  was  insii- 
oient  to  discharge  the  annuity. 

BosAMQUET,  J.  I  think  there  was  no  evidence  from  which  any  cppdniiei 
could  be  drawn,  on  the  question,  whether  or  not  the  testator  died  poasesed  d 
any  leasehold :  and  as  to  the  pleadings,  the  defendant,  by  his  avowry,  cLuds  i 
right  to  resort  to  the  freehold  for  the  payment  of  his  annuity :  for  aucht  ikat 
appears  tb  the  contrary,  he  may  be  insisting  on  a  right  to  resort  to  the  freekoU 
whether  the  testator  died  possmed  of  any  leasehold  or  not :  no  inference,  that- 
fore,  can  be  drawn  from  lus  avowry,  as  to  the  fact,  whether  the  testator  dkd 
possessed  of  a  leasehold  or  not. 

With  respect  to  the  effect  of  the  statute,  it  is  admitted  that  the  oonaeqaesoe 
of  our  deci^g  for  the  avowant  *will  be,  that  if  one  half  year's  annuity  ^^^^ 
had  been  received  previously  to  tho  lapse  of  the  twenty  vears,  the  annni-  i- 
taut  would  be  barred  for  ever  by  nonpayment  during  that  period;  wbems,  if 
he  never  once  received  the  annuity,  the  statute  does  not  operate  aa  a  bar  to  Ui 
daim,  even  after  a  lapse  of  time  ^;reater  than  twenty  years. 

There  might  have  been  a  Question,  indeed,  under  the  second  section,  whtUia 
the  right  of  action  was  not  oarred  by  the  liaise  of  twenty  years:  but  thead 
does  not  stop  at  the  second  section :  it  goes  on,  in  the  third,  to  speofy  the  oecs- 
sions  in  which  a  right  shall  be  deemed  to  have  first  accrued  within  twenty  yein: 
and  as  this  case  does  not  fall  within  the  three  instances  specified  in  that  seetkn, 
we  think  the  annuitant  was  not  barred,  and  that  this  ruk  must  be  made 

Ahaohite. 


♦CHAPMAN  17.  GATCOMBB.    •faa.28.  [•«& 

O.  having  in  1816,  porehaaed  the  tithe  of  land  of  which  he  was  aeiaed  in  fee,  in  1816,  ^ 
a  settlement  on  the  marriage  of  his  son,  conTeyed  the  l«ad  to  tnutecs  for  his  soi  t 
wife,  "together  with  all  profits,  commodities,  adrantages,  emoluments,  herediUDOti, 
and  appurtenances  to  the  premises  belonging  or  in  anjwise  appertaining,  and  the  r^ 
Tersion,  Ac.,  and  all  the  estate,  right,  title,  interest,  nse,  trust,  possessioa,  frcekoU, 
inheritance,  rerenion,  posstbili^,  propertj,  challenge,  claim,  and  deasaad  whatsoenr 
of  him  G.  therun  or  thereto,  or  to  any  put  or  paccisl  thesaof ;"  Hd d,  that  the  tUhti 
did  not  pass  by  this  conTeyance. 

Indebitatus  assumpsit  for  tithes,  whereof  the  phuntiff  was  &rmer  and  pro- 
prietor, arising  from  lands  in  the  occupation  of  the  defendant,  and  bj  ddeB<iia^) 
at  her  request,  and  by  permission  of  the  pluntiff,  had,  taken,  and  detained  to 
defendant's  own  use. 

The  phuntiff  claimed  the  tithes  in  right  of  his  wife,  the  heir  of  William  Gat- 
oombe,  to  whom  they  had  formerly  belonged. 
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W.  Ckitoombo  hid  parohMed  thoae  tithes  of  the  lay  inpropriatoTy  and  took 
them  by  a  conveyance  which  bore  date  May,  1815. 

In  April,  1816,  upon  the  marriage  of  his  eon  Joseph  with  the  defendant,  W. 
O&tcomoe  conveyed  Gatoombe  House,  forty  acres  of  land  called  Shovel  Lfunds, 
and  fifty-eight  acres  called  Daws  and  Lsrhams,  in  the  piurish  of  North  Petherton, 
and  in  the  occupation  of  John  Oatcombe,  <'  together  with  all  houses,  out-houses, 
edifices,  buildings,  ways,  paths,  passages,  waters,  watercourses,  easements,  profits, 
commodities,  advantages,  emoluments,  hereditaments,  and  appurtenances  what- 
soever to  the  said  premises  belonging,  or  in  anywise  appertaining,  and  the  rever- 
sion, Ac.,  and  all  the  estate,  right,  title,  interest,  use,  trust,  possession,  freehold, 
inheritance,  reversion,  possibility,  property,  challenge,  claim  and  demand  what- 
soeYcr,  either  at  law  or  in  equity,  of  him  W.  Oatcombe,  therein  or  thereto,  or 
*5171  ^  ^^  ^^""^  ^'  panel  thereof,^'  to  trustees,  to  the  use  of  Joseph  *Gat- 
^  combe  for  life,  remainder  to  the  use  of  the  defendant  in  bar  of  dower. 

Joseph  Ghitcombe  died  in  1820,  after  which  the  composition  for  the  tithes  of 
the  premises  mentioned  in  the  deed  was  paid  by  the  occupiers  to  the  plaintiff's 
wile,  who,  upon  Joseph's  death,  was  heir  of  WUliam  Gatcombe.  In  1833,  how- 
ever, the  defendant,  who  occupied  Daws  and  Larhams,  refused  to  pay  any  longer ; 
and  it  was  now  contended  that  the  tithes  passed  to  her  trustees  under  the  deed 
of  AprU,  1816. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Bridgewater  assises,  a  verdict  was 
taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit. 

£rUj  having  obtained  a  rule  nisi  to  that  effect^ 

Orowder,  and  Kinglakey  shewed  cause.  Tithes  did  not  pass  by  the  deed  of 
1816.  The  most  comprehensive  words  of  that  deed  refer  only  to  land,  and  the 
appnrtenances  of  land.  Tithes  are  not  appurtenant  to  land,  but  something  col- 
lateral and  distinct;  Shep.  Touch.  78 ;  and  though  they  are  a  hereditamentf  that 
word  is  followed  in  the  deed  by  the  words  to  the  iaid  premisw  ajppertaining  : 
80  that  no  hereditament  passed  that  is  not  appurtenant  to  the  land.  In  Pridole 
and  Napper's  case,  11  Rep.  13,  Lord  Coke  says,  <<Decima  pars,  which  we  call 
tithes,  is  an  ecclesiastical  inheritance  collateral  to  the  estate  of  the  land,  and,  of  ^ 
their  proper  nature,  due  only  to  an  ecclesiastical  person  by  the  ecclesiastical 
law,  and  therefore  no  unity  of  possession  can  either  extinguish  or  suspend  them ; 
bat  they,  notwithstanding  any  unitjr,  remain  in  esse,  so  that  they  may  be 
"^5181  ^^°*^^  ^'  granted  to  any  spiritual  man,  notwithstanding  '''any  such  sus- 
J  pension.  Tithes  are  more  collateral  to  land  than  a  warren,  which  the 
9wner  of  the  land  has  in  it;  for  by  feoffment  of  the  land,  without  excepting  the 
wmiren,  the  warren  is  extinct,  as  it  is  held  in  85  H.  6,  56,  a.  But  if  a  prior 
who  has  a  parsonage  impropriate,  enfeofiis  another  of  that  part  of  the  glebe,  yet 
he  shall  have  tithes  against  his  own  feoffment,  as  it  is  held  in  42  Ed.  8, 13,  a. 
And  they  are  not  like  a  leet ;  and  yet,  if  the  lord  of  a  leet  purchases  land  within 
it,  his  leet  is  not  suspended,  nor  (if  he  makes  a  feoffment  of  the  said  land)  ia 
hia  leet  in  it  extinct;  as  it  is  held  in  7  Ed.  2,  tit.  Avowry,  211,  and  8  Ed.  2, 
ibid.  212 ;  but  he  has  an  inheritance  by  the  common  law  in  the  leet,  which  is 
deeoendible,  and  which  he  may  grant  over  to  whom  he  pleases :  but  such  inhe- 
ritance a  lavman  cannot  have  in  tithes  by  the  common  law,  neither  shall  they 
paes  by  such  words  as  temporal  inheritances  shall  pass :  and  therefore  Mich.  31 
&  32  EL,  in  a  pri^ibition  betwixt  John  Parkens  and  Thomas  Hinde,  parson  of 
Babington,  in  the  county  of  Somerset,  the  case  was,  that  the  said  parson,  by 
deed  indented,  leased  his  glebe,  cum  proficuis  et  oommoditatiV  eidem  spectantib' 
for  ninety-five  years,  rendering  rent  pro  omnibus  exaotionib'  etdemandisquibua- 
conque  dieted  rectoriso  pro  clause  prsDdicto  spectantib' ;  and  the  question  was, 
if  the  lessee  should  have  the  said  close  discharged  of  tithes  during  the  term; 
and  it  was  resolved  per  totam  curiam,  that  the  tithes  should  not  pass  by  such 
general  words ;  and  as  they  are  tithes  not  severed,  they  are  merely  ecelesiasti- 
oal^  (or  the  subtraction  of  which  no  remedy  lies  by  the  common  law.'' 
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In  Bond  v.  Bishop  of  Norwich,  1  Eagle  ft  Yonnee,  881,  it  was  hdd  M 
tithes  will  not  pass  as  appurtenant  to  a  grange,  ^^m  they  are  of  a  s^tuile 
nature  :*'  they  pass  as  appurtenant  *to  a  reotory ;  Carey's  oase,  1  Leon.  „.,,, 
281 ;  but  in  the  transfer  of  land  they  can  only  be  oonveyed  by  spedal  ^ ''"" 
words :  heredtiamenU  will  not  include  them,  unless  the  intention  be  nude  t^ 
rent  by  other  expressions;  Phillips  v.  Jones,  3  B.  ft  P.  862;  and  e?€&  tk 
word  tithes  has  been  held  inoperative,  if  introduced  inacoiuaidy,  and  witkt 
intention ;  Attorney-General  v.  Lord  Eardley,  8  Price,  89,  44,  70. 

The  case  of  Lord  Norbury  v.  Meade,  3  Bligh,  261,  dted  and  relied  on  tt  tk 
trial,  only  decides  that  a  presumption  of  exemption  from  tithes  does  not  m 
from  the  mere  fact  of  long  continued  nonpayment.  That  was  oonfinMd  bf 
Bayley  v.  Dierer,  1  Adol.  ft  Ell.  449. 

Brie,  in  support  of  the  rule.  It  is  not  necessary  for  the  defendant  to  tasHai 
the  decisions  cited  for  the  plaintiff.  They  were  pronounced  in  eases  ussg 
between  parties  claiming  under  different  and  adverse  titles ;  the  questkiii  bat 
is,  as  between  the  grantee  and  the  heir  of  the  grantor,  what  was  the  iatsda 
of  the  deed  of  1816:  and  looking  to  the  circumstance  that  the  graDtor  vii 
owner  in  fee  of  the  land,  and  had  then  recently  purchased  the  tithes,  it  «■ 
his  intention  to  pass  the  land  in  as  ample  a  manner  as  he  himself  enjojii  i 
it;  that  is,  '^with  '^all  commodities,  advantages,  emoluments,  and  heK^ 
ments  to  the  said  premises  belon|;inff,  and  all  his  estate,  righ^  title,  inteni^ 
property,  claim,  and  demand  therein.'^  One  of  his  advantages  and  ebina  im 
to  hold  the  land  discharged  of  tithes.  In  Dowse  v.  Reeve,  2  B.  ft  P.  57S,t 
writ  of  entry  and  subsequent  proceedings  in  a  recovery  was  amended  by  nixrtifl| 
the  words  '^all  and  all  manner  of  tithes  whatsoever,  yearlv  arising,  ftc,  bm 
and  out  of  the  said  premises,''  on  an  affidavit  setting  out  the  ▼oudiee's  title  H 
'Hhe  tithes,  and  statins  his  intention  to  have  passed  all  his  interest  in  r»r^ 
the  premises;  the  word  heredtiamefUs  being  contained  in  the  deed  to  I-  ^ 
lead  to  uses.  A  comprehensive  eiffnification  is  often  given  to  the  word  <q 
taining  to  effect  the  intention  of  the  parties.  Thus  in  Ongley  v.  Chaml 
1  Bing.  483,  under  a  devise  of  the  rectory  or  parsonage  of  M .,  with  the 
•^suages,  lands,  &c.,  thereunto  behngingy  it  was  held  that  lands  pained  whid 
been  acquired  by  the  owners  of  the  rectory  between  the  fifth  year  of  Jb«i 
and  1632,  and  had  always  afterwards  been  occupied  with  the  reeloiy; 
Lord  Gifford,  0.  J.,  said,  *^  that,  although  land  cannot,  strictly  speaking,  be 
to  be  appurtenant  to  land,  yet  in  a  will  it  may  pass  under  such  a  deaeriptkm : 
in  Hill  V.  Orange,  1  Plowd.  170,  Dyer,  180,  b,  which  was  a  decision  upon  a  dei^ 
a  party  having  leased  a  messuage,  ipith  all  the  lands  to  the  same  appertd^ 
ing,  to  hold  for  twenty  years  upon  payment  of  rent,  all  the  juatiees  (eitufl 
Brown,  justice,  who  did  not  speak  to  that  point),  agreed  'that  the  word  a^e^ 
tainina  to  the  messua^  shall  be  here  taken  in  the  sense  of  fUMiOify  ciaiijwj 
with  the  messuage  or  lying  to  the  messuage;  for  when  appertamimg  is  |^m 
with  the  said  other  words,  it  cannot  have  its  proper  signinoation,  and  thocM 
it  shdl  have  such  signification  as  was  -intended  between  the  parties,  or  ebe  I 
shall  be  void,  which  must  not  be  by  any  means,  for  it  is  commonly  used  ia  ikl 
sense  of  occupied  vnA,  or  lying  to,  ut  supri,  and  being  plaeed  with  the  ail 
other  words,  it  cannot  be  ti&en  in  any  other  sense,  nor  can  it  haive  any  oM 
meaning  than  is  agreeable  with  law ;  and  forasmuch  as  it  is  commonly  afed  k 
that  sense,  it  is  the  office  of  judges  to  take  and  expound  the  words  which  oenwai 
people  use  to  express  their  meaning,  ^according  to  their  meaninc ;  and,  ^am 
therefore,  it  shall  be  here  taken,  not  according  to  the  true  definition  of  ^ 
it,  because  that  does  not  stand  with  the  matter,  but  in  such  sense  as  the  ptff 
intended  it/  In  Dyer's  report  of  the  case,  Stamford,  J.,  is  reported  to  iMi 
said,  that  land  may  be  appurtenant  to  a  messuage,  though  the  other  judfes  & 
agreed,  but  they  all  thought  that  the  lands  passed  under  the  words, '  cum  c^ 
bus  terris  eidem  messuag.  pertinent.,'  as  well  by  the  intention  of  the  partitf* 
the  occupation  of  the  land  and  messuage  together.  The  same  pn^oette  if  '^ 
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down  m  Palmer,  876,  where  it  is  sud,  tbat  a  joint  ocoQpftti<»i  for  five  or  six 
years  is  sufficient  for  to  make  repntatiTe  appurtenances.  In  Cro.  Elis.  16^ 
Anderson,  J.,  sajSy  ^  that  lahd  shall  pass  as  pertaining  to  a  house  which  has 
been  occupied  with  it  by  the  space  of  ten  or  tweWe  years,  for  by  that  time  it 
hath  gained  the  name  of  parcel  or  belonging,  and  shall  pass  with  the  house  by 
that  name  in  a  will  or  leases/  " 

Norbury  v»  Meade  is  a  strong  case  for  the  defendant.  There,  land  had  come 
from  the  crown  to  Sir  J.  Packington  in  the  thirty-fourth  year  of  Henry  YUI., 
at  which  time  the  crown  possessed  by  the  land  and  the  tithes  at  a  recent 
period,  the  same  land  was  conYcyed  to  the  defendant  without  any  mention  of 
tithes.  The  court  below  held,  that  for  want  of  the  word  tithe»  in  the  convey- 
ance,  the  tithes  did  not  pass  to  the  defendant ;  but,  upon  appeal,  it  was  held 
that  the  lands  passed  discharged  of  tithes. 

TiNDAL,  G.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The 
question  is,  whether  the  tithes  of  certain  lands  passed  by  the  deed  of  1816  from 
the  party  who  was  then  in  possession  of  them.  If  they  passed,  this  action  for 
a  composition  alleged  to  be  due  for  the  tithes,  cannot  be  sustained. 
*5221  ^^ooking  at  the  deed,  and  the  Tarious  cases  respecting  '''the  grant  of 
^  tithes,  I  am  of  opinion  that  they  did  not  pass.  The  definition  of  tithes 
giyen  in  II  Bep.  18,  is,  ''an  ecclesiastical  inheritance  collateral  to  the 
estate  of  the  land,  and  of  their  proper  nature,  due  only  to  an  ecclesias- 
tical person  by  the  ecclesiastical  law :"  and  though  from  other  parts  of  that 
case  it  appears  that  tithes,  as  an  incorporeal  hereditament,  may,  when  the 
intention  is  olear,  pass  under  the  word  h^^itament ;  yet,  looking  at  this  deed, 
I  find  no  words  employed  for  the  purpose  of  passing  the  tithes,  nor  any  intention 
to  be  collected  that  they  should  pass  under  the  word  hereditament. 

The  conyejanoe  is,  of  a  house  and  land,  together  with  all  ''  profits,  commo- 
dities, adyanftages,  emoluments,  hereditaments,  and  appurtenances  whatsoeyer 
to  the  said  premises  belonging,  or  in  any  wise  appertaining.'^  And  the  words, 
to  the  iaidpremiiet  hdonging  and  appertaining^  oyerride  all  the  general  words, 
as  well  as  the  description  of  the  premises. 

The  question,  therefore,  is,  whether  the  word  hereditaments^  which  is  thus 
reduced  to  appurtenances,  will  pass  the  tithes  of  which  the  erantor  was  pos- 
sessed. The  words  that  follow, ''  and  all  the  estate,  right,  title,  interest,  use, 
tmst,  possession,  freehold,  inheritance,  reyersion,  possibility,  property,  chal- 
lenge, claim  and  demand  whatsoeyer,  either  at  law  or  in  eauity  of  him,  W. 
Gatoombe,  therein  or  thereto,  or  to  any  part  or  parcel  thereof '  carry  the  argu- 
ment no  further. 

What,  then,  was  the  situation  of  the  parties  at  the  time  of  the  execution  of 
this  deed?  In  1815  the  mnter  had  purchased  from  a  lay  impn^riator  the 
inheritance  of  the  tithes,  in  1816,  therefore,  at  the  time  of  the  execution  of 
this  deed,  he  had  both  the  knd  and  the  tithes.  But  the  tithes  were  not  extin- 
guished by  that  unity  of  possession,  for,  in  the  case  reported  in  Moore,  60, 
where  a  manor  and  parsonage,  which  had  belonged  to  an  abbot,  came  into  the 
*5231  ^^^'^^  ^^  ^^®  orown,  and  the  '''crown  granted  the  parsonage  to  one^  and 
-'  twenty  acres  of  the  manor  to  another,  it  was  held  that  by  the  unity  of 
possession  in  the  crown  the  tithes  were  not  extinct. 

If  the  tithes  were  not  extin^shed  they  could  not  pass  unless  by  suflSicient 
words  of  oonyeyance.  That  bnngs  me  to  a  short  reyiew  of  the  cases  which  haye 
been  cited. 

Parkyns  v.  Hinde,  Cro.  Blis.  161,  is  strong  to  shew  that  if  tithes  are  con- 
yeyed  it  most  be  by  a  specific  description.  There,  the  parson  of  Babington 
IcMed  all  his  glebe  land  to  MiUs  for  ninety-nine  years,  rendering  18s.  id,  rent 
for  all  €xaeHon$  and  demands.  It  might  haye  be^  thought  that  as  against  the 
lessee,  the  rector  himself  could  not  dam  the  tithes ;  but  he  sued  for  them ;  and 
upon  a  prohibitioni  Wray,  J.  said,  <<  The  person  shall  haye  tithes  against  his 
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lesBee,  and  the  words  here  shall  be  no  discharge;  for  these  tithes  are  noltlimp 
issuing  oat  of  the  land,  but  collateral^  and  due  jure  diyino ;  and,  therefaR, 
cannot  be  discharged  but  by  speciid  words.  But  if  the  words  had  beei,ii 
well  for  tithes  growine  and  arising  upon  the  lands,  as  for  other  demands,  te 
peradventure  it  had  been  a  good  discharge.  But  as  the  case  is,  it  oaaotbe 
intended  by  any  words  that  he  reserved  the  rent  for  tithes." 

Then  comes  Carey's  case,  1  Leon.  281,  in  which  a  man  granted  adta 
rectorisB  cum  decimis  eidem  pertinent,  Habend.  seitum  praedict.  cum  miis  per- 
tinentijs,  for  twenty  years  :  the  first  erantee  died  within  the  term:  the  titbes 
not  having  been  expressly  named  in  the  habendum,  the  question  was,  vktki 
the  grantee  should  have  them  for  life  only.  The  court  said,  <<  The  tithes  aic 
parcel  of  the  rectory,  and  therefore  for  the  nearness  betwixt  them,  the  reetoij 
and  the  tithes,  the  tithes  upon  the  matter  pass  together  with  the  seile  of  die 
teotory  for  the  term  of  twenty  years.'' 

*But  in  a  subsequent  case,  Grubbam  t^.  Grate,  2  Boll.  Bep.  150,  rf^oi 
Palm.  94, 1  Eagle  &  Younge,  818,  it  was  held,  that  tithes  were  not  ^ 
natural  parts  of  a  chapdy  although  they  were  appurtenant  by  usage.  Thatabefs 
how  strict  the  courts  have  been  in  the  construction  of  oonvOTsnces  relating  ti 
this  species  of  property.  In  Bone  v.  Bishop  Of  Norwich,  Winch.  72, 1  Eigk 
k  Younge,  881,  it  was  held,  that  tithes  would  notpass  as  appurteoant  to  t 
srange,  for  thev  were  of  several  natures ;  except,  as  Winch  said,  that  the  giuge 
Be  the  glebe;  tot  if  it  be,  then  the  rectory  might  pass  by  that  name. 

In  the  present  case,  the  word  Aerec^iitom^/sDeing  bound  down  by  *^hdm^$ 
and  appertaining  to  the  said  premises,"  passes  only  what  was  apporteniBt  to 
the  land,  which  cannot  be  predicted  of  tithes. 

In  the  case  cited  from  Sligh,  Lord  Bed^^ale  leaves  it  open  to  an  infacBee 
that  the  presumption  of  some  other  deed  was  passing  in  his  mind.  ''  It  appeved 
from  the  evidence,  that  both  the  rectory  and  the  lands  came  to  Sir  Jobn  Pai* 
ington,  and  that  Sir  John  Ptokinton,  having  the  rectorr,  granted  the  laadi 
When  he  conveved  the  lands,  could  he  not  convey  them  as  he  held  then  ?  bit 
probable  that  he  conveyed  them  subject  to  tithes,  holding  them  himself  vit 
aubject  to  tithes,  though  he  might,  if  he  thought  fit,  have  made  a  sepinte^ 
mise  of  the  tithes  and  of  the  land.  That  circumstance^  alone,  seems  to  aM 
ground  of  presumption,  and  a  very  strong  ground  of  presumption,  especij^ 
coupled  with  this,  that  there  is  no  evidence  of  the  persons  who  a^rwaidadaim 
title  from  Sir  John  Paokington  to  the  rectory  impropriate,  having  ever  reeored 
or  ever  claimed  tithes  of  these  lands." 

The  cases  are  too  strong  to  allow  us  to  accede  to  the  proposition  of  tbeda^ 
fendifit's  counsel,  that  we  may  ^arrive  at  a  construction  of  the  deed  ^^ 
from  looking  at  the  situation  of  the  parties,  in  the  atnence  of  language  ^ 
appropriate  to  the  transfer  of  tithes )  and  the  rule  for  setting  aside  the  Terfid 
must,  therefore,  be  discharged. 

Pabk,  J.  I  am  of  the  same  opinion.  All  the  cases  axe  unifom  in  Ae«ii| 
that  tithes  will  not  pass  under  a  deed  expressed  as  that  before  us.  ^^^ 
saying  that  there  may  not  be  circumstances  in  which  tithes  may  pass  bjtM 
word  hereditafnenif  yet  here,  where  it  is  employed  only  in  the  socie^  of  ««<* 
words,  and  is  limited  by  the  expression  "  hdoTiging  and  appertaining  to  the  iw 
premises,"  it  is  clear  the  tithes  cannot  pass.  . 

Gaselee,  J.  The  cases  are  all  one  way,  and  therefore  I  agree  in  AiaiiBg 
that  this  rule  must  be  discharged.  . 

BosANQUBT,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  tte 
tithes  passed  under  this  deed  of  1816.  There  is  no  such  length  d  eDJoyoM^ 
in  the  defendant  as  to  warrant  the  presumption  of  any  other  conveyanee.  T« 
ease  in  the  House  of  Lords  has  been  much  relied  on,  because  there,  the  MMi 
and  land  having  both  been  originally  in  the  Crown,  were  conveyed  *?  ^  V** 
Pbckington,  and  from  him  to  a  party  under  whom  the  defeniant  claimed,  ^ 
conveyance  which  did  not  contain  the  word  tilhe$.    But  the  defcodtt^i* 
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tbose  under  whom  lie  claimed,  had  there  been  80  long  in  the  enjoyment  of  the 
tithes,  that  there  was  reasonable  ground,  not  for  presnminff  an  intention  on  the 
part  of  Sir  John  Piackington  which  the  language  of  his  deed  did  not  disclose, 
trat  for  presumixiff  the  existence  of  some  other  conToyance.  That  is  the  inter- 
pretation which  Ipat  on  the  language  of  Lord  Redesdale.  That  tithes  are  an 
*5261  i^^®^^Q<^  distinct  from  ^the  land,  cannot  now  be  questioned.  We  are, 
^  therefore,  to  consider  whether  they  passed  by  this  deed,  which  purports 
to  be  a  conyeyance  of  the  land. 

When  the  word  hereditamentSj  unqualified,  and  accompanied  with  a  local 
description  of  the  premises  whereon  tithes  arose,  was  found  in  a  deed  to  lc»d 
the  uses,  it  was  the  constant  practice  of  this  Court  to  amend  reooTeries  by  in- 
serttng  the  word  tithes  as  applicable  to  that  locality;  but  the  deed  here  is  con- 
fined to  hereditaments  belonging  and  appertaining  to  the  land  conveyed.  Now, 
tithes  do  not  appertain  to  land;  and  as  the  words  <^all  right,  title,  interest,  use, 
trust,  possession,  freehold,  inheritance,  reversion,  possibility,  proper^,  challenge, 
claim,  and  demand  whatsoever,  either  at  law  or  in  equity,  of  him  W.  Oatcombe 
therein  or  thereto,  or  to  any  part  or  parcel  thereof,''  are  applicable  not  to  the 
word  hereditament  by  itself,  but  to  the  land  and  its  appurtenances,  we  cannot 
hold  that  the  tithes  passed^  and  this  rule  must  be  Discharged. 
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In  ordinaiy  cases  this  Court  does  not  allow  the  sheriff  his  costs  of  applying  for  a  rale 
under  the  Interpleader  Act. 

The  plaintiff  had  levied  execution  on  the  ^oods  of  a  bankrupt,  which  the 
defendant  claimed  as  assisnee  under  the  commission. 

The  sheriff  being  called  on  to  return  the  writ,  a  rule  was  obtained  under  the 
Interpleader  Act,  pursuant  to  which  the  plaintiff  and  defendant  proceeded  to 
trial  on  an  issue  as  to  the  time  of  the  bankruptcy. 

At  the  trial  it  was  agreed,  that  the  plaintiff  should  abandon  the  execution; 
and  the  defendant  take  the  proceeds  in  the  hands  of  the  sheriff;  and  now, 

Wilde,  Seijt.,  prayed  that  the  sheriff  might  be  allowed  his  costs,  incurred  in 
applying  for  the  rule  under  the  Interpleiuier  Act.  It  was  usual,  he  said,  to 
allow  those  costs  in  Courts  of  Equity. 

TiNDAL,  C.  J.  Whenever  a  case  special  in  its  circumstances  shall  arise,  we 
may  take  the  matter  into  consideration ;  in  ordinary  cases,  upon  applications 
nnaer  this  statute  which  gives  so  great  a  boon  to  the  sheriff,  we  think  the  costs 
ougbt  not  to  be  allowed.  Costs  refused. 
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On  a  motion  to  set  aside  a  writ  of  right  on  the  ground  that  it  had  been  re-sealed  aftef 
senrice  of  a  summonsi  the  writ  not  baring  been  returned|  this  Oourt,  as  having  no 
jurisdiction,  refused  to  interpose. 

On  the  2lBt  of  Ootober  last,  the  deforeiant  was  summoned  by  the  sheriff  to 
appear  to  a  writ  of  right  returnable  on  the  2d  of  November. 

On  the  dlst  of  Ootober,  he  was  served  with  notioe  that  the  writ  had  been 
resealed  and  the  return  altered  to  the  20th  of  November,  for  which  day  he  was 
served  with  a  fresh  summons  to  appear,  aooompanied  with  a  caution  not  to 
appear  to  the  summons  of  Ootober  2l8t. 

Under  these  ciroumstanoes; 
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TaJJourdy  Seijt,  in  the  last  temiy  obtained  a  rale  nisi  to  set  aade  ttcnit 
of  right  and  sammons,  on  the  ground  that  the  demandant  had  no  pover  to  tfar 
the  retam,  after  seryice  of  the  first  •nmmons.  In  Miller  t^.  Miller,  2  NevCaai, 
66,  where  snch  an  alteration  was  permitted,  the  return  on  a  dies  noa  vuiW 
misprision  of  the  officer  of  the  Coorti  and  nothing  had  been  done  imdertk 
writ. 

WUde,  Serjt.,  and  W.  H.  Watson^  who  shewed  oaose,  stated  that  tk  fct 
had  not  yet  been  retnmed,  and  thereupon  contended  that  the  Court  hid  le 
jurisdiction  in  the  matter.  In  Brown  t^.  Babington,  2  Ld.  Baym.  880,  tk 
Court  held  that  unless  it  were  shewn  the  original  writ  was  returned,  the  prodvtNi 
of  a  olausum  fregit  would  not  be  a  sufficient  commencement  of  a  suit  to  pRvcot 
the  operation  of  the  Statute  of  Limitations;  upon  the  principle,  diat  dieonpul 
is  the  foundation  of  the  jurisdiction  of  this  Court.  In  Carr  v.  Shaw,  7  T.  B.  299, 
leave  was  ^granted  to  amend  a  special  capias,  in  order  that  an  applio-  ^^ 
tion  might  be  made  to  the  Master  of  the  Bolls  to  procure  a  neworigimL  ^ 
The  summons  on  a  ¥nrit  of  right  is  a  mere  sheriff's  warrant  authorising  a  udee 
to  the  deforciant  to  appear  to  process,  and  no  part  of  the  process  itsdl  hi 
the  writ  was  not  irregular;  for,  before  the  actual  return,  it  would  hare  beat 
matter  of  course,  upon  condition  of  resealins  the  writ,  to  obtain  leave  from  ik 
Court  of  Chancery  to  alter  the  day  fixed  for  &e  return :  after  serriee,  this  Cwt 
will  not  set  aside  process  for  ddfects  which  might  have  been  amended  befac 
service  by  appHcation  to  the  Court;  Popkins  v.  Smith,  7  Bingh.  434;  and k 
Durdham  v.  Hammond,  1  B.  ft  C.  Ill,  it  was  held,  that  before  a  writ  was  r- 
turnable,  it  might  be  idtered  as  to  the  return-day  without  being  roBteaipe^ 
provided  the  last  appointed  return-day  were  not  beyond  the  time  at  whick  tk 
writ  might  at  first  have  been  made  returnable :  Yin.  Abr.  Amendment  B.  l 

In  Leiffh  v.  Leigh,  ante,  464,  which  may  be  referred  to  for  the  defotciaat,  the 
writ  had  been  returned,  and  was  on  the  files  of  this  Court,  and  the  altentioos 
of  the  day  of  return  were  made  after  the  time  within  which  the  demandut  w 
authorised  to  sue  out  his  writ 

Tal/ourdf  and  B.  Andrews,  in  support  of  the  rule.  As  there  was  not  ai 
interval  of  fifteen  days  between  the  service  of  the  first  summons  and  the  daj  (m 
named  for  the  return  of  the  writ,  the  writ  expired  upon  that  service,  and  eoiU 
not  have  been  amended,  even  by  application  to  the  Court  of  Chaneeiy.  Tk 
statutes  14  Ed.  8,  and  0  H.  6,  only  authorise  amendments  of  misprisioD  of  i  let- 
ter or  igrllAble,  and  the  statute  of  8  H.  6,  c.  12,  misjMisions  of  the  eleik,  n^ 
of  *which  Lord  Coke  specifies  five  kinds  in  Blackamore's  case,  8  Bep.  ^ 
156,  none  of  them  applicable  to  the  present.  In  the  Weaver's  Compaaj  r. 
Ha^ward,  8  Atk.  362,  an  action  being  brought  on  the  Calico  Act,  in  vhkh  the 
plamtiff  served  the  defendant  with  a  copy  of  a  writ,  instead  of  a  special  capwi 
and  afterwards  got  the  cursitor  to  alter  the  return  of  the  original,  it  w  keM 
that  the  alteration  was  enroneous,  and  the  writ  was  supersedM.  In  Smith  r. 
Wilmer,  8  Atk.  506,  the  Court  refused  to  supersede  the  writs  on  the  one 
ffround,  only  because  the  mistakes  in  them  were  merely  literal  or  Terbil 
Durdham  v.  Hammond  was  the  case  of  an  ordinary  judi^  writ,  hat  aacod- 
ments  in  writs  of  right  have  always  been  refused ;  Baylis  v.  Manning,  1 N.  B. 


At  all  eyents,  Leigh  v.  Leiffh  is  an  express  authority  for  setting  aode  tk 
service  of  the  summons.  In  &at  case,  too,  the  Court  lield  that  the  n*'*^ 
vras  a  reissuing  the  writ;  and  if  that  be  so,  the  present  writ,  when  nat^ 
was  too  late;  for,  according  to  the  8  *  4  W.  4,  e.  27,  a.  87,  in  order  to afifl 
the  demandant,  it  ought  to  have  been  issued  before  Jane,  1^. 

TiNBAi:.,  C.  J.  This  application  may  be  dhmoaed  of  on  cm  ahflrt  gnw- 
We  have  no  jurisdiction  whatever  in  the  cause  brought  before  ul. 

This  is  a  writ  of  right,  calling  on  the  sheriff  to  wani  the  Morosnt  cil^J* 
do  justice  to  the  complainant,  or  else  to  afipear  in  Gout  sad  sMwer  tM 
— kplaint. 
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It  IB  perfectly  dear,  thai  till  the  sheriff  has  made  hu  return  this  Oourt  has 
no  jurisdiotion.  Blackstone  lays  it  dowii|  ^3  BL  Comm.  273,)  that  an  original 
writ  ''  is  a  mandatory  letter  from  the  king  in  parchment,  sealed  with  his  mat 
*5S11  '  ^°^  directed  to  the  oonnty  wherein  the  ^jury  is  committed,  or 
J  supposed  so  to  be,  requiring  him  to  command  the  wrong-doer  or  party 
accused,  eiUier  to  do  justice  to  the  complainant,  or  else  to  appear  in  court  and 
answer  the  accusation  against  him.  Whatever  the  sheriff  does  in  pursuance 
of  this  writ,  he  must  return  or  certify  to  the  Court  of  Common  Pleas,  toother 
with  the  writ  itself,  which  is  the  foundation  of  the  jurisdiction  of  that  Court, 
being  the  king's  warrant  for  the  judges  to  proceed  to  the  determination  of  the 
oanse/' 

The  return  to  the  writ,  therefore,  is  the  foundation  of  all  our  jurisdiction. 
Comyns,  in  his  Digest,  Droit  G.  2,  says,  "  If  the  tenant  does  not  appear  at  the 
return  of  the  summons,  nor  be  essoined,  a  grand  cape  issues  against  him.  If 
he  does  not  appear  at  the  return  of  the  grand  cape,  judgment  final  shall  be 
ag^st  him.'' 

It  appears,  therefore,  that  we  have  no  jurisdiction :  first,  because  the  writ  has 
not  been  returned ;  and,  secondly,  because,  even  if  it  had  been  returned,  we  are 
asked  to  do  that  which  we  have  no  power  to  do,  to  set  aside  an  original  writ 
In  Leigh  v,  Leigh  the  writ  had  been  returned ;  it  was  handed  up  to  the  Court, 
and  appeared  to  have  erasures  on  the  face  of  it :  we  were  enabled  to  see  what 
the  condition  of  the  tenant  was;  and  all  we  did  was,  to  relieve  him  from  the 
danger  he  incurred,  either  in  appearing  or  not  appearing,  and  to  give  the 
demandant  an  opportunity  of  applying  to  the  Court  of  Chancery.  If  this  case 
fell  within  the  decision  or  Leigh  v,  Leigh,  I  do  not  say  what  should  be  done  by 
the  Court  of  Chancery;  but,  at  all  events,  that  is  the  Court  to  apply  to.  All 
the  cases  cited  establish  that  proposition. 

As  the  substantial  application  in  the  present  instance,  is  to  set  aside  the  writ, 

— ^for  the  summons  is  an  unsubstantial  matter,  no  more  than  a  notice,  or  warn* 

ing  by  the  sheriff,  and  setting  aside  the  summons  will  be  of  no  avail,  unless  the 

*5321  ^^^  ^  ^^  ^^  amde, — ^the  '''application  is  coram  non  judice,  and  the  rule 

^  must  be  discharged. 

Pakk,  J.  I  agree  mat  we  have  no  jurisdiction  in  this  matter.  As  the  writ 
has  not  been  returned,  we  have  nothing  before  us;  for  it  is  the  return  which  is 
the  foundation  of  our  jurisdiction :  besides  which,  we  haye  no  power  here  to  set 
aside  a  writ  out  of  the  Court  of  Chancery.  In  Lcdgh  v.  Leigh,  the  writ  was 
actually  in  Court. 

Gasslbs,  J.  The  Court  of  Common  Pleas  has  no  authority  to  deal  with  a 
writ  of  right,  unless  under  the  directions  of  the  Court  of  Chancery.  Till  the 
writ  is  returned,  we  have  no  notice  on  the  subject 

Bo8ANQU£T,  J.  We  ^ve  no  judgment  upon  the  regularity  or  irregularity 
of  this  proceeding,  but  think  we  have  no  jurisdiction  in  the  matter. 

Bule  discharged. 


STMES  v.  GOODFBLLOW.    Jan.  29. 

Defendant  pleaded  non  assumpsit  to  an  action  fbr  the  board  and  lodging  of  his  wife:  an 
mrbitrator,  to  whom  the  canse  was  referredi  admitted  evidence  of  the  wife's  adnlteiy, 
and  decided  against  the  plaintiff.    The  Court  refused  to  set  aside  the  award. 

Assumpsit  against  a  husband  for  board  and  lodging  furnished  to  his  wtfe. 
Plea,  non  assumpsit. 

By  an  order  of  Nisi  Prius  the  cause  was  referred  to  a  barrister,  who  admitted 
evidence  of  adultery  by  the  wife,  and  decided  in  favour  of  the  defendant. 

OnjfwdeTj  obtained  a  rule  nbi  to  set  aside  the  award,  on  the  ground  that  the 
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arbitrator,  in  admittlDg  this  *eYiclenc6  on  the  issue  of  non  ttsnnpdty  r^^ 
had  exceeded  his  antbority.  ^ 

Wilde,  Seijt.,  who  shewed  cause,  contended  that  the  admissibility  of  the  eri- 
denoe  was  a  matter  of  law  on  which  the  decision  of  the  arbitntor  was  IbL 
The  award  of  the  barrister  had  always  been  held  final;  and  now  that  rale ik 
extended  to  the  award  of  a  lay  person;  Jnpp  v.  Orayson,  1  Gr.  M.  fc  B.  523. 

Orotoder,  An  award  is  final  on  the  merits  of  every  thing  within  the  aeope 
of  the  arbitrator's  authority :'  bnt  the  reference  of  this  oaose  gave  the  aHtzisa 
no  anthority  to  inqtiire  into  any  thine  beyond  the  ezistenoe  of  the  contract  fle 
conld  not  inquire  into  the  &ct  of  admtery  unless  it  were  pleaded. 

TiNDAL,  0.  J.  Put  it  as  you  please,  it  is  only  that  an  inadmissible  witaess 
has  been  called.  His  admissibility  was  a  question  of  law,  which  has  bees  de- 
cided by  the  arbitntor ;  you  must  take  his  law  for  better  and  for  worse. 

The  rest  of  the  Court  concurred.  Rule  diseharpi 
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la  an  action  for  a  rexations  and  excessire  distress,  the  plahitiff  haring  receired  the  ^misL 
costs  of  his  repleTin  on  the  distress,  was  held  not  entitled  to  recoTor,  as  damages.  ^ 
extra  oests  oocasioaed  to  him  by  the  replevin. 

Oabb  for  a  vexations  and  excessive  distreas. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff,  with  leave  for  him  to  mm 
to  add  to  the  damages  given  by  the  jurv  the  amount  of  the  extra  eoets  a  i 
former  action  of  replevin,  which  the  plaintiff  had  brought  in  respect  of  hi 
goods  distrained,  and  in  which  the  prooeedings  had  been  stayed  by  consent,  cd 
the  amount  of  the  taxed  costs,  had  been  received  by  the  plaintiff  from  th 
defendant  before  the  present  action  waa  commenced. 

BugkiUj  having  obtained  a  rule  nisi  to  increaee  the  damagee  by  the  ean  d 
28Z.,  the  amount  of  the  ei^tra  costs, 

WaXUngetj  shewed  cause.  The  plantiff  can  claim,  as  damages  iocorred  b 
the  tortious  sot  of  the  defendant,  no  expenses  incurred  by  him  otlier  than  sd 
as  the  law  sanetienB;  said  the  taxed  costs  are  the  only  expenses  ineuired  ^ 
party  whidi  his  opponent  can  be  called  on  to  reimburee.  In  Hughes  v.  n 
of  Litchfield,  1  New  Gases,  500,  after  the  costs  of  proceedings  in  ^aneerr  U 
been  taxed,  this  Court  reftued  to  allow  the  jdaintiff  his  furthw  cesta  as  betv?d 
attorney  and  client;  Bosanquet,  J.,  saying,  « Are  not  costs  beyond  taxed  eort 
to  be  considered  as  incurred  vdantsrily,  Myond  what  is  absolutely  neeeavrrf 
and  Pack,  J.,  « If  the  daim  be  allowed  in  this  case/I  do  not  see  why,  m  si 
cases,  a  sepante  action  should  not  be  brought  for  costs  which  the  officer  d  tk 
'Nxmrt  disallows  on  taxation.'^  Upon  the  same  principle,  in  Jenkins  r.  ^^\ 
Biddulph,  4  Bingh.  160,  in  an  action  apinst  the  sheriff  for  a  fiilse  return  *- 
of  non  est  inventus,  per  quod  the  pliwtiff  was  outlawed,  it  was  held  thil  u 
plaintiff  could  not  recover  the  extra  costs  of  the  outlawry. 

PlaUj  and  Hughuj  in  support  of  the  rule. 

The  defendant  who  has  committed  a  wrong,  is  thereupon  impliedly  lisb^^ 
indemnify  the  party  wrontred  for  aU  expense  neoenarily  inouned  in  seeka( 
redress.  Here  the  plaintiff  was  compelled  to  sue,  because  hie  eatlla  had  b«£ 
wrongfully  seised ;  and  oosta  as  between  attonwy  and  olieBt  am  wuswj 
incurred  in  such  a  suit.  In  Hodges  v.  Earl  of  Litchfield  the  oosts  refased  ve 
not  ineurred  necessarily;  and  in  Smelair  «.  Bldted,  4  Ttan*.  7,  whoe  ti: 
plaintiff  sought  to  recover  extra  oosts  in  the  shi^  of  damagea  for  a  Ba&ri.-«! 
arreaty  he  foued  on  the  ground  thai  it  did  not  npear  the  arreat  had  been  r>: 
dowi.  But  in  Newell  tr.Boake,  7  B.*  a  404,  the  plaintiff  ieoof«edl7«i: 
of  damages,  in  an  action,  of  mesne  profits,  costs  incurred  by  him  in  t  cec^  ^ 
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orror  in  leTening  %  jadmeni  ia  qectment  obtained  by  the  defendant.  And 
Lord  Tenterden  said,  <'  wat  the  jnty  might  reasonably  consider  the  oosts  be- 
tween attorney  and  client  as  the  measure  of  the  damages  which  he  had  soS" 
tained/'  In  Sandbach  v.  Thomas,  1  Stark.  306,  in  an  action  for  maHoionsly 
holding  the  plaintiff  to  bail,  he  was  held  entiUed,  in  the  calculation  of  damages, 
to  reooTcr,  not  merely  the  taxed  costs,  but  the  costs  as  between  attorney  and 
client.  And  Lord  EUenborough  said,  '^  If  by  your  act  you  subject  a  party  to 
a  legal  liability  to  pay  a  sum  to  another,  you  must  indemnify  him  against  such 
expenses ;  if  it  were  otherwise,  it  would  come  to  this — that  an  attorney  could 
*53A1  ^^^  maintain  *an  action  affainst  his  client  for  the  extra  costs.''  That 
-'  decision  was  approved  of  by  Best,  C.  J.,  in  Webber  v,  Nicholas,  By.  & 
Moo.  419  :  and  in  Smith  v.  Compton,  3  B.  ft  Adol.  407,  where  the  defendant 
oonyeyed  premises  to  the  plaintiff,  and  covenanted  for  good  title,  an  action  of 
fonnedon  was  afterwards  brought  against  the  plaintiff  by  a  party  having  a  bet- 
ter title,  and  the  plaintiff  compromued  it  for  o50/. ;  it  was  held  that  the  plain- 
tiff^ in  an  action  for  breash  of  covenant,  might  recover  the  whole  sum  paid,  and 
his  costs  as  between  attorney  and  client,  in  the  compromised  suit,  though  he 
had  given  no  no^e  of  that  suit  to  the  defendant.  Even  admitting  that  in 
ordinary  cases  a  plaintiff  is  not  entitled  to  recover  his  extra  costs  as  between 
attorney  and  client,  yet  in  an  action  for  a  malicious  arrest  or  malicious  distress 
he  ought  to  recover  them,  on  the  ground  that  the  wrong  doer  ought  to  provide 
him  with  a  complete  indemity.  Our.  adv.  wtU. 

TiNBAL,  C.  J.  This  was  an  action  on  the  case,  brought  against  the  defend- 
ant for  a  vexatious  and  excessive  distress ;  and  the  only  point  arsued  before  us 
has  been  whether  the  plaintiff  should  be  at  liberty  to  add  to  the  damaj^  given 
by  the  jury,  the  amount  of  the  extra  costs  in  a  former  action  of  replevin  which 
the  plaint^  had  brought  in  respect  of  his  goods  distrained,  and  in  which  the 
proceedings  had  been  stayed  by  consent,  and  the  amount  of  ^e  taxed  costs  had 
been  received  by  the  plaintiff  firom  the  defendant  before  the  present  action  waa 
commenced. 

It  has  been  argued  that,  upon  general  principle,  the  plaintiff  is  entitled  to  a 
complete  indemnification  for  all  the  necessary  and  immediate  consequences  of 
*5371  ^^  wrongful  and  vexatious  act  of  the  defendant;  and  thai  *il  is  impos- 
J  sible  to  say  that  he  receives  such  indemnity,  if  he  is  obliged  to  beiar  the 
loss  of  those  costs  which  were  necessarily  expended  by  him  in  prosecuting  that 
suit,  but  which  have  not  been  allowed,  as  between  himself  and  the  adverse 
party,  by  the  taxing  officer. 

But  whatever  might  have  been  our  opinion,  if  tihe  matter  were  res  integra, 
we  feel  ourselves  bound  by  the  decision  of  this  Court  in  the  case  of  Jenlcins  v, 
Biddulph,  4  Bingh.  160.  In  that  case,  which  was  an  action  against  the  sheriff 
^Dr  a  mse  return  of  non  est  inventus,  in  consequence  of  which  the  plaindffiEr 
were  outlawed,  this  Gourt  held  that  they  were  not  entitled  to  recover  the  extra 
costs  of  the  outlawry ;  and  the  taxed  costs  of  the  outlawry  having  been  paid 
before  the  action  was  brought,  a  nonsuit  was  directed  to  be  entered. 

It  may  be  observed  that  all  the  cases  relied  on  by  the  plaintiff,  as  authority 
that  the  yW7  costs  of  the  former  action  are  recoverable  in  a  subsequent  suit  for 
vexatiously  prosecuting  the  former  action,  are  cases  where  there  has  been  no 
taxation  of  costs  in  the  former  action ;  such  as  ejectment,  where  the  judgment 
was  obtained  by  default  against  the  casual  ejector ;  or  formedon,  where  there 
are  no  costs  given  in  the  action  itself;  or  upon  a  writ  of  error,  where  no  costs 
are  given;  in  which  cases  the  plaintiff  must  recover  his  full  expenses,  if  he  is 
entitled  to  recover  any.  But  in  ejectment,  where  the  action  has  been  defended 
and  the  costs  taxed,  he  is  not  allowed  to  recover  the  extra  costs  in  a  subsequent 
aetion.    Doe  v.  Davis,  1  Esp.  358. 

There  is  only  one  case  that  has  been  cited  in  opposition  to  the  principle  above 
laid  down,  namely,  that  of  Sandback  v.  Thomas,  1  Stark.  806;  but  whatever 


652  Waddiloyb  v.  Babnktt.   H.  T.  1836.  [537 

Twpeot  is  doe  to  the  afMrnon  of  tlie  very  eminoDt  judge  irko  tried  tk 
*oaii8e)  we  oannot  ■  *  ■  * 
we  have  referred. 


*oaii8e)  we  oannot  think  it  soflieient  to  oatweigh  the  anthoritieB  to  which  ^^g^ 


Bole  diachargei 
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In  ftaanmpsit  for  lue  and  occapation,  held,  that  under  the  iBsue  of  non  aMniBpiitf  t^ 
defendant  might  given  in  eyidence  that  the  plaintiff  had  mortgaged  the  premises  bdorc 
the  defendant  came  into  occupation,  and  that  the  mortgagee  had  giren  notice  to  tbt 
defendant  not  to  pay  to  the  plaintiff  an j  rent  becoming  dne  after  such  notice. 

Obedience  to  the  mortgagee't  notice  as  to  rent  dne  befbre  the  notice,  must  be  flpacaflj 
pleaded. 

This  was  an  action  of  aasompsit  for  nae  and  gpcnpation,  to  which  tk 
defendant  pleaded  non  aaanrnpsit;  and  the  only  qveatiim  on  the  trial  wn, 
whether^  oonsistently  with  the  new  mlea  in  pleading  made  in  Hilary  tern,  4 
W.  4,  the  defence  intended  to  be  set  np  at  the  trial  could  be  given  in  eridcatt 
under  that  plea. 

It  appeared  upon  the  plaintiff  ^b  evidence  that  the  defendant  had  been  let 
into  posaession  of  the  premiaee  in  question  under  a  written  agreement  Btde 
between  the  plaintiff  and  the  defendant  on  the  19th  of  December^  1826,  bj 
which  it  waa  stipulated  that  tiie  occupation  should  commence  from  that  dij. 
but  that  the  rent  should  become  payable  from  Midsummer,  1828 ;  and  theaetifs: 
was  brought  for  arrears  of  rent  which  accrued  under  that  aaeemeBt.  In 
answer  to  the  action,  the  defendant  tendered  evidence,  that  b^ore  the  agrae* 
ment  was  made  the  plaintiff  had  mortgaged  the  premises,  and  that  after  tk 
agreement  the  mort^igee  had  given  notice  to  the  defendant  to  pay  all  anean  fit 
rent  then  due,  and  ^1  future  rent  that  should  become  due,  to  him  the  iB<r«- 
gagee,  and  not  to  the  mortgagor.  This  evidence  waa  rejected  by  the  leaned 
Judge  at  the  trial  of  the  case  as  inadmissible  under  the  proper  oonstruetion  of 
the  new  rules,  and  the  plaintiff  recovered  a  verdict  for  81^ 

BompaSf  Seijt.,  having  obtained  a  rule  nisi  for  a  new  trial,  ^r^ 

Btubyf  ahewed  eause.     A  written  affreement  by  the  defendant  to  ^ 
occupy  the  premises  under  the  plaintiff  haviuj^  been  proved,  and  an  ackoov- 
lodgment  that  the  defendant  so  held  them  havmg  been  shewn  by  the  feet  tLtf 
he  submitted  to  a  distress  on  the  part  of  the  plaintiff,  and  gave  a  Inll  of  ex- 
change for  the  amount  claimed,  the  defendant  could  not,  under  the  iasae  d 
non  assumpsit,  be  allowed  to  shew  that  the  plaintiff 's  tide  to  the  preniaes  hd 
expired.    If  tiie  fact  were  so,  it  should  have  been  pleaded.    By  the  ruk  Hil 
T.  4  W.  4,  <'  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pn> 
missory  notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  feet 
of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  feet  from  mhi^ 
the  contract  or  promise  alleged  may  be  implied  by  law.''     The  defending 
therefore,  should  have  pleaded  by  way  of  confession  and  avoidance,  that  tk 
plaintiff  had  mortgaged  the  premises  before  the  defendant  entered  into  the 
agreement,  and  that  afterwards  the  mortgagee  gave  notice  to  the  defendant  bl* 
to  pay  the  rent.    [Tindal,  G.  J.    That  would  not  be  a  confesaion  of  the  wau- 
rial  allejgation  in  the  declaration,  that  the  defendant  occupied  by  permissioa  d 
the  plaintiff:  and  if  the  plea  suggested  were  to  go  on,  as  it  ought  to  if- 
<<  without  this,  that  the  defendant  occupied  by  the  permission  of  the  pliiatiff, 
that  would  be  in  effect  a  denial  of  the  contract.]    The  notice  by  the  mortp;^ 
does  not  rescind  the  contract  between  the  plaintiff  and  defendant  j  it  oeij 
relieves  the  defendant  from  his  liability  to  pay  the  plaintiff;  and  that  grc»i 
of  relief  ought  not  to  be  given  in  evidence  under  a  plea  which  simply  dai0 
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^5401  ^^  ^^^^'^  of  tbe  oontnot.  The  role  of  ooiirt*ezempHfi66  this.  ^^In 
-'  an  action  on  a  wanntj,  the  plea  will  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  giyen  npon  the  alle§^  consideration;  bat  not  of  the 
bveach/'  [TindaLj  0.  J.  That  is  the  case  of  an  express  promise;  here 
the  promise  is  only  to  be  implied  from  the  occnpation  by  permission  of  the 
plaintiff.]  If,  according  to  the  rolci  '<  in  an  action  of  indebitatos  assumpsit, 
for  ffoods  sold  and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact,"  the  plea  of  non  assumpsit  here  ought 
only  to  operate  as  a  denial  of  the  agreement  to  occupy,  and  not  of  the  title  of 
the  plaintiff  to  permit  an  occupation.  In  Edmunds  v.  Harris,  4  Nev.  &  Mann. 
182,  in  an  action  of  debt  for  goods  sold  and  delivered,  the  defendant  pleaded 
nanquam  indebitatus,  and  it  was  held  that  he  could  not  give  in  evidence,  under 
that  plea,  that  the  0>ods  were  sold  on  credit  which  had  not  expired.  So  in  Bar- 
nett  V.  Oloesopp,  1  mw  Cases,  688,  it  was  held  that  in  assumpsit  for  the  price 
of  a  copyright  bargained  and  sold,  a  defence  on  the  eround  that  the  copyright 
was  not  assi^ed  in  writing  must  be  specially  pleaded. 

Bampoi,  m  support  of  the  rule.  The  mortgagor  having  no  legal  interest  in 
the  premises  after  the  mortgage.  Moss  v,  Gkdlimore,  Douffi.  277, liad  no  power 
to  ffive  the  defendant  permission  to  occupy.  The  defendant,  therefore,  by 
establishing  the  fact  of  the  mortgage,  established  that  he  never  impliedly  pro- 
mised to  pay  for  an  occupation  enjoyed  by  permission  of  the  plaintiff.  In  Bar- 
nett  9.  Glossopp  there  was  an  actual  contract,  and  an  actual  promise  by  the 
defendant,  but  he  sought  to  set  it  aside  for  the  defect  of  a  formality  required 
"^5411  *^^  statute.  Cousins  v.  Paddon,  2  Cr.  M.  &  B.  547,  is  in  point  for  the 
-'  defendant.  Our,  adv,  vuU. 

TiNDAL,  C.  J.,  after  stating  the  facts  as  antd,  p.  588,  now  delivered  judg^ 
ment  as  follows : 

Whether  the  evidence  ought  to  have  been  admitted  is  the  only  question  that 
has  been  raised  before  us. 

It  does  not  appear  dictinctly  upon  the  evidence  whether  the  money  claimed 
by  the  plaintiff,  for  the  use  and  occupation,  became  due  from  the  defen  dant  be 
fore  or  after  the  notice  given  by  the  mortgagee ;  or  whether  part  became  due 
before,  and  part  after,  the  delivery  of  such  notice :  and  as  the  question  appears 
to  us  to  call  for  a  different  answer  according  to  the  time  when  the  rent  became 
due,  it  will  be  right  to  consider  it,  first,  upon\the  supposition  that  all  the  rent 
accrued  due  after  the  notice  given ;  and  next,  that  all  or  part  of  the  rent  be- 
came due  before  the  notice. 

That  the  state  of  fiicts  offered  to  be  proved  would  have  constituted  a  defence 
in  law  to  the  plaintiff's  action,  under  the  plea  of  non  assumpsit,  before  the  new 
roles  were  in  force,  may  be  considered  as  decided  by  the  case  of  Pope  v.  Bigg, 
9  B.  &  C.  245.  In  that  case  it  was  held,  that  as  to  all  the  rent  due, 
both  the  arrears  before  the  notice  given,  and  the  rent  which  fell  due  after  such 
notice,  the  occupier  of  the  land  who  had  been  let  into  possession  by  the  mort- 
gagor, and  held  the  land  by  his  perinission,  might  discharge  himself  as  to  him 
by  payment  to  the  mortgagee,  after  such  notice,  under  the  plea  of  nil  debet. 
And  indeed,  in  the  course  of  the  argument  before  us,  the  objection  has  not 
been,  that  the  tenant  cannot  be  allowed  to  set  up  this  defence  on  the  ground 
that  he  would  be  disputing  his  landlord's  title,  but  simply  on  the  ground  that 
*U9.1  ^^^  defence  ought  ^to  hafe  been  specially  pleaded ;  whereas  it  is  mani- 
*l  fest,  that  if  the  defence  itself  was  inadmissible  on  the  principle  above  re- 
ferred to,  it  would  be  equally  inadmissible,  whether  put  upon  the  record  or 
only  given  in  evidence. 

Now  the  terms  of  the  rule  in  question,  so  far  as  it  applies  to  the  present  case, 
are  these :  <' the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law.''    And  we  are  of  opi- 
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nion,  that,  with  lespeot  to  the  rent  which  beoomefl  due  for  use  and  oooapt&m 
Mtbt&xumt  to  the  notioe  given  by  the  mortgagee,  the  evidence  offered  wu  id- 
missible,  inasmuch  as  it  amounts  to  a  denial  of  a  matter  of  fact  stated  m  tk 
declaration  from  which  the  promise  in  law  is  implied|  and  to  nothing  more. 

The  action  is  brought  for  a  reasonable  satia&otion  given  by  the  statnte  11 
6.  2,  c.  19^  s.  14y  for  the  use  and  occupation  of  land,  held  and  enjoyed  hj  tk 
defendant.  It  is  therefore  a  matter  of  fact  stated  in  the  declanOion,  tm 
which  the  promise  arises  by  operation  of  law,  '^  that  the  defendant  held  uid  ea 
joyed  the  premises  in  question  by  the  permission  or  snieraiioe  of  the  plaiDli£" 
Eor  as  to  the  circumstance  on  which  considerable  stress  was  laid  by  the  pliifr 
tiflTs  counsel,  in  the  course  of  the  argument,  that  the  defendant  entered  nada 
an  express  agreement  in  wiitm^,  it  appears  to  a  majority  of  the  Judgp  that  it 
makes  no  difference  in  the  application  in  the  rule  of  pleading;  for  it  imly 
one  means  of  proof,  amongst  many  others,  that  the  occupation  was  by  the  per 
mission  of  the  plaintiff.  But  from  the  moment  the  mortgaoee  gave  noiieeto 
the  defendant  tnat  the  future  rents  were  to  be  paid  to  himself,  it  fcXkmB,  bm 
the  relation  between  mortgagee  and  mortgagor,  so  fully  expluned  in  the  eve 
above  referred  to,  that  the  defendant  ceased  to  occupy  *by  the  perrais-  ^t^ 
sioQ  and  su£feranoe  of  the  mortgagor :  and  that  he  began  to  hold  and  ea*  ■- 
joy  by  the  permission  and  sufferance  of  the  mortgagee.  The  mortagee  mi^ 
at  any  time  during  the  occupation,  without  giving  any  notice,  have  ijeetedtk 
defendant  from  the  possession ;  and  the  effect  of  that  notioe  is,  that  a  new  tei- 
ancy  is  created  between  the  occupier  and  the  mortgaj^  The  notice  thndbn 
affords  proof  that  the  subsequent  holding  is  not  by  the  permission  of  the  phia- 
tiff,  as  alleged  in  the  declaration,  but  by  permission  of  the  mortgsgee :  sod  seek 
holding  by  permission  of  the  mortgagee  is  not  a  confession  and  avoidance  tbt 
he  held  by  permission  of  the  mortgagor  during  the  same  time  for  whiefa  tk 
rent  became  due ;  it  is  an  allegation  inconsistent  therewith,  and  amounts  tot 
denial  of  it :  and  it  is  upon  that  principle  we  hold  the  evidence  admiialik 
under  the  present  plea.  If,  therefore,  all  the  rent  had  become  doe  after  tk 
delivery  of  the  notice,  we  should  have  held  the  evidenoe  an  answer  to  tk 
action.  But  if  part  became  due  before,  we  think  the  same  construetioii  of  tk 
rule  of  pleading  does  not  apply  to  such  arrears  already  due.  For  as  to  tkse 
arrears  the  occupation  has  already  taken  place ;  and  such  occupation  was,  ia 
&ct,  by  the  permission  and  sufferance  of  the  pliuntiff,  under  whom  the  defbi- 
ant  was  let  into  possession.  The  mortgagor  had  a  right  of  action  against  tk 
defendant  up  to  the  time  when  the  notioe  was  given ;  and  it  serais  to  us  to  k 
difficult  to  maintain,  that,  because  the  mortgagee  afterwards  interferes  and  r^ 
quires  the  rents  already  due  from  the  occupier  to  be  paid  to  him,  the  diander 
and  consequences  of  this  by-gone  occupancy  can  thereby  be  altered,  at  that  tki 
right  of  action  which  has  already  vested  in  the  plaintiff  can  thereby  he  tska 
awav.  As  to  this  by-gone  rent,  we  think  this  evidence  does  not  amoimt  t»t 
denial  of  the  allegation  that  the  occupation  was  by  the  pl&intiff*s  penaisM; 
but  to  a  confession  *and  avoidance  only :  vis.,  that  the  deiluiidant  had  ^^ 
occupied  by  permission  and  sufferance  of  tho  plaintiff,  who  was  mortga-  ^ 
gor  in  possession,  and  that  after  the  rent  in  question  became  due  he  rseavod  t 
notice  from  the  mortgagee  (to  whom  the  mortga^r  was  only  a  reoeiver  in  poiol 
of  law,)  requiring  him  to  pay  over  the  rent  to  him  the  mortgagee,  and  theielij 
hBd  determined  uie  authority  of  the  plaintiff  t6  receive  the  rent.  With  respect, 
therefore,  to  so  much  of  the  rent  we  think  there  is  no  answer  on  the  prMt 
state  of  the  pleadings.  On  the  whole,  therefore,  the  rule  for  a  new  trial  Biit 
be  made  absolute ;  but  the  necessity  of  a  new  trial  may  possibly  be  avoided  k 
the  anangement  of  the  parties,  to  whom  the  real  state  of  the  fiKts  is  veQ 
known.  Bole  \' 
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Held|  no  objection  to  the  vallditj  of  a  bill  of  exchange,  that  the  acceptance  and  indorse- 
ment were  written  before  the  bill  was  drawn,  notwithstanding  the  indorsement  was 
made  bj  a  stranger  to  the  acceptor: 

Held  also,  that  the  drawer  haying  subscribed  hiaiself  as  Thomas  Wilson,  when  bis  name 
was  Thomas  Wilson  Richardson,  was  not  to  be  esteemed  to  have  committed  a  fb^e^f , 
oalsss  it  were  prored  that  the  omission  of  his  snmame  was  for  purposes  of  fraud. 

Ths  plaintiff  sued  as  indorsee  of  three  bills  of  exchange  for  500/.  each,  ac- 
cepted DT  die  defendant.  Two  of  them  purported  to  be  drawn  by  one  P.  Clis- 
sotd,  and  the  third  by  one  Thomas  Wilson.  This  latter  biU  was  described  in  a 
second  eonnt  as  having  been  drawn  by  Thomas  Wilson  Bichardson  in  the 
name  of  Thomas  Wilsoni  and  in  a  third  as  a  promissory  note  payable  to  th# 
order  of  Wilson. 

The  plaintiff  beinff  called  upon  to  prove  ihe  consideration  given  for  the  bills, 
it  appeared  at  the  tnal  that  the  defendant,  a  young  gentleman  of  considerable 
tK/^-]  expectations,  entered  into  a  negotiation  with  John  Minter  *Hart,  an  ad- 
-*  vertifiing  money  lender,  to  raise  5000^  For  this  purpose  the  defendant 
wrote  across  ten  slips  of  paper,  each  stamped  with  a  6s.  stamp,  the  words, 
''  Accepted,  payable  at  Messrs.  Praed's  &  Co.,  J.  Astley,"  and  then  delivered 
the  slips  of  paper  to  Hart. 

Clissold,  who  was  called  as  a  witness,  stated  that  he  afterwards,  at  the  request 
of  a  person  who  called  himself  General  Palmer,  put  his  name  to  two  of  these 
papers  in  the  places  where  the  name  of  the  drawer  and  indorser  of  a  bill  of 
exchange  ought  to  appear ;  and  that  the  papers  then  contained  nothing  but  the 
names  of  himself  and  the  defendant.  They  were  afterwards  filled  up  as  bills  of 
exchange  for  &001. ;  by  whom,  did  not  appear. 

The  third  paper  was  filled  up  as  a  bill  of  exchange  for  500/.  by  a  person  who 
sahscribed  himself,  in  the  character  of  drawer  and  indorser,  as  Thomas  Wilson, 
bat  whose  name  was  proved  to  be  Thomas  Wilson  Richardson. 

The  defendant  never  received  a  farthing  for  the  bills;  but  the  plaintiff  a 
foreign  merchant,  proved  that  his  agents  Sucker  and  Grohte  had  received  the 
bills  m  London  from  one  Dimsdale,  a  com  factor,  as  a  security  to  the  plaintiff 
for  the  price  of  a  cargo  of  wheat  bdonging  to  the  plaintiff.  The  circumstances 
attending  the  deposit  were  as  follows :  Rucker  and  Qrohte,  suspecting  the  sol- 
vency of  Dimsdale,  had  required  security  before  they  would  deliver  to  I)imsdale 
the  bills  of  lading  for  this  cargo.  Dimsdale  at  first  agreed  orallv  with  Grohte 
to  deliver  to  him  these  three  bills  as  a  security,  and  then  on  the  10th  of  August, 
1834,  in  Grohte's  counting-house,  wrote  and  delivered  to  Grohte  and  Rucker  a 
letter,  declaring  that  he,  Dimsdale,  consented  that  the  three  bills  should  be  sot 
a^nst  the  price  of  the  plaintiff's  wheat :  upon  which  Ghrohte  wrote  and  de- 
livered to  Dimsdale  a  letter,  in  which  Rucxer  and  Grohte  declared  that  two  of 
*5461  ^^^  ^^^  ^^^^  ^  *^"^  ^  ^^  General  Palmer's,  should,  *when  cashed  be 
-'  placed  against  Dimsdale's  private  account  with  Rucker  and  Grohte;  and 
added  other  ccmditions  on  which  they  proposed  to  deliver  the  bills  of  lading  to 
Dimsdale. 

On  the  same  day,  Dimsdale  delivered  to  Rucker  and  Grohte  one  of  the  bills 
drawn  by  Clissold,  and  that  drawn  in  the  name  of  Wilson }  whereupon  Dimsdale 
received  from  Rucker  and  Grohte  bills  of  lading  of  about  half  the  cargo  of 
wbeat 

On  the  16th  he  delivered  to  them  the  other  bill  drawn  by  Clissold,  but  not 
having  performed  the  other  conditions  required  by  Rucker  and  Grohte,  they 
phused  tne  bills  of  lading  of  the  residue  of^the  cargo  of  wheat  in  the  hands  u 
a  third  party,  who  was  to  hold  them  as  between  both  parties;  ultimately,  how- 
ever, 500/.  was  raised  upon  these  latter  bills  of  lading,  by  sale  of  a  part  of  the 
wheatj  and  paid  over  to  Dimsdale's  use. 
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Between  Uie  lOih  and  the  10tfa  of  Angost,  DimfldalereoeifedBOlioefiraiiitb 
defendant^  that  the  bills  of  exchange  would  not  be  paid. 

On  the  19th|  Dunsdale  stopped  payment,  being  indebted  to  the  plaintiff,  k 
respect  of  the  wheat  and  the  money  paid  to  Dimraale's  nse,  more  tlun  15001 

Dimsdale's  letter  to  Ruoker  and  Grohte  was  stamped  with  a  IL  stamp.  Bnebr 
and  Qrohte's  letter  was  unstamped.  The  two  together  did  not  oontain  1088 
words. 

It  was  objected  that  the  biUs  purporting  to  be  drawn  bjOlisBold,  hamgben 
drawn  by  a  strauffcr  to  the  acceptor,  after  the  acceptor's  and  drawor^s  naae  bd 
been  written  in  blank,  were  not  drawn  aecording  to  the  custom  of  merehiBtii, 
and  were  therefore  Toid ;  and  that  the  bill  purporting  to  be  drawn  by  KiIsod 
was  a  forgery,  the  drawer's  name  being  in  reality  Richardson. 

It  was  contended  also,  that  the  letter  from  Dimsdale  to  Rueker  and  Gicte, 
and  the  letter  from  Rueker  and  *Grohte  to  Dimsdale,  constituted  both  p^- 
together  the  agreement  on  which  the  bills  had  been  deposited;  snd  if  so,  ^ 
it  was  objected  that  one  of  them  should  have  been  stamped  with  a  stamp  of  U 
16«.,  or  that  if  one  of  them  only  oonstituted  the  agreement,  it  was  the  letter  of 
Rueker  and  Qrohte,  consenting  to  the  deposit,  whioh  ought,  therefore,  to  hut 
been  stamped.    Read  v.  Deere,  7  B.  &  C.  261. 

It  was  further  contended,  that  the  plsintiff 's  agents  were  privy  to  the  &ud 
whioh  had  been  practised  on  the  defendant}  but  on  this  head  the  erideaee  i» 
oonflictinff.  On  the  bill  which  Dimsdale  tnmsferred  after  the  10th  of  A«f«(. 
the  jury  found  for  the  defendant ;  on  the  other  two  for  the  plaintiff.  WW 
upon 

Sir.  W.  FoBeUf  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the  objeetiooB  abm 
stated,  and  also  for  a  new  trial  on  the  ground  that  the  verdict  for  the  pbiotf 
was  against  the  evidenoe. 

Spankicj  Serjt.,  MaiuiUy  and  Oreentooodf  who  shewed  cause,  contended  tint 
the  agreement  between  Dimsdale  and  Rueker  and  Grohte  related  to  the  ale  «f 
goods,  wares,  and  merchandises,  and  therefore,  fslHng  within  the  exception  d 
the  stamp  act,  needed  no  stamp:  but  that  at  all  events  the  stamp  of  U  w 
sufficient,  the  stamp  of  1^.  Ids.  not  being  imposed  on  agreements  evideneed  bj 
a  series  of  letters  unless  the  number  of  words  in  all  the  letters  taken  togetkr 
exceed  1080 :  for  which  they  referred  to  Parkins  v.  Moravia,  1  Garr.  A  Pam 
876,  where  the  law  was  so  ruled  at  Nisi  Prius,  subject,  however,  to  a  spedil 
case,  which  never  came  on  to  be  argued.  But  upon  these  points  the  Court  pr^* 
nounced  no  opinion. 

With  respect  to  the  bills  subscribed  by  Clissold,  they  ^contended  that  ^^^ 
the  defendant,  after  giving  a  general  authority  by  accepting  the  bills  in  *> 
blank,  was  estopped  to  say  that  Clissold  had  no  authority  to  indorse :  and  tbt 
bills  might  be  issued,  accepted,  or  indorsed  in  blank,  was  established  by  Rossdl 
V.  Langstaff,  Dougl.  614,  Collis  v.  Emmett,  1  H.  Bl.  813,  and  the  nomenc 
authorities  cited  in  Bayley  on  Bills,  pp.  26.  65. 

Then  there  was  no  proof  that  Richardson  had  omitted  his  surname  for  po- 
poses  of  fraud ;  and  without  such  proof,  the  omission  could  not  be  esteemol  t* 
constitute  a  forgery.  Rdx  v.  Aickles,  2  East,  PL  Cr.  968,  Pteoock's  case,  Bn 
&  Ry.  Cr.  Cas.  278. 

Sir  W.  FoQeUf  and  Martin,  in  support  of  the  rule,  distinguished  the  eno 
relied  on  for  the  pUintiff  in  the  matter  of  Clissold's  indorsement,  on  the  pfxA 
that  in  those  cases  the  transfer  of  the  bill  was  made  by  a  person  who  hi^  bea 
in  communication  with  the  drawer  or  acceptor,  and  therefore  might  bepresui^ 
to  act  by  his  authoritv.  Here  Clissold  was  a  stranger  to  the  defendant,  vao 
had  communicated  only  with  Hart.  In  Robinson  v.  Yarrow,  7  Taunt  46o,  it 
was  held  that  the  acceptance  of  a  bill  admits  merely  the  drawing,  but  not  tie 
indorsement  of  the  drawer ;  and  as  an  indorser  cannot  transfer  unl^  the  luxm 
to  be  transferred  be  in  existence,  Clissold's  indorsement  before  the  bill  «■* 
drawn  in  effect  transferred  nothing  to  the  plaintiff. 
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With  respeet  to  the  bill  snbscribed  by  Wilson,  the  oircnmstances  of  the 
transaction  afforded  sufficient  ground  to  warrant  the  jury  in  finding  fraud. 

Ckir.  adv.  wdt 
TiNDAL,  C.  J.  In  this  action,  which  was  brought  by  the  plaintiff  as  indorsee 
^5491  ^^  ^^^^  ^  ^  exchange  for  500Z.  each,  two  of  which  purported  to  be 
-'  drawn  by  one  P.  Olissold,  and  the  third  by  one  Thomas  Wilson,  upon 
and  accepted  by  the  defendant,  the  jury  found  a  verdict  for  the  defendant  upon 
one  of  the  bills  drawn  by  Glissold,  and  for  the  plaintiff  upon  the  other  two  bills ; 
and  the  case  is  brought  before  us  upon  a  motion  by  the  defendant  to  enter  a 
nonsuit,  and  also  for  a  new  trial. 

Two  objections  were  urged  at  the  trial  as  grounds  for  a  nonsuit :  first,  the 
want  of  a  proper  stamp  upon  an  agreement  produced  in  evidence  by  the  plain- 
tiff; secondly,  that  neither  the  bill  of  exchange  drawn  by  P.  Clissold,  nor  that 
drawn  in  the  name  of  Wilson,  were  producible  in  evidence,  the  former  not  being 
drawn  according  to  the  custom  of  merchants;  and  the  latter  appearing  on  the 
evidence  to  be  a  forgery,  and  not  the  genuine  bill  of  any  person  really  m  exist- 
ence.    As  to  the  objection  that  the  agreement  was  improperly  stamped,  it  arose 
thus : — it  became  a  necessary  part  of  the  plaintiff's  case  to  prove  that  he  was  a 
honk  fide  holder  of  the  three  bills  for  a  valuable  consideration ;  and  the  consi- 
deration set  up  by  him  was,  that  the  bills  of  exchange  were  given  by  one  Dims^ 
dale,  a  com  factor,  to  Rucker  and  Orohte,  the  agents  of  the  plaintiff,  under  an 
agreement  by  which  on  the  one  hand  they  were  to  deliver  to  Dimsdale  the  bills 
of  lading  of  a  cargo  of  wheat  belonging  to  the  plaintiff,  and  on  the  other  to  hold 
the  three  bills  of  exchange,  together  with  certain  other  bills,  as  a  security  to  the 
plaintiff  for  the  j^ce  of  tne  wheat.     It  was  proved  that  on  the  10th  of  August 
Dimsdale  did,  in  fact,  deliver  two  of  the  three  bills  of  exchange  to  Rucker  and 
Grohte,  and  that  on  the  12th  he  received  from  them  one  of  the  bills  of  lading 
for  about  half  the  cargo;  but  that  he  did  not  deliver  the  third  bill  of  exchange 
to  Rucker  and  Grohte  until  the  16th,  when  the  other  securities  not  having  been 
delivered  by.  Dimsdale  as  stipulated  for,  and  some  doubts  existing  as  to  his  sol- 
*5501  ^^°^>  ^^®  plaintiff's  ^agents  refused  to  part  with  their  entire  control 
^  over  the  second  bill  of  lading,  and  put  it  into  the  hands  of  a  third  per- 
son, who  was  to  hold  it  as  between  both  parties.     Ultimately,  however,  the 
earn  of  500/.  was  raised  upon  it  by  sale  of  part  of  the  wheat,  and  paid  over  to 
Dimsdale,  or  to  his  use.     On  the  19th  of  August  Dimsdale  stopped  payment; 
being  at  that  time  indebted  to  the  plaintiff  in  respect  of  the  wheat  delivered 
nnder  the  first  bill  of  lading,  and  the  money  raised  for  Dimsdale's  use  upon  the 
second  bill  of  lading,  in  a  sum  somewhat  exceeding  the  amount  of  the  three 
bills  of  exchange.     It  is  obvious,  therefore,  that  there  was  a  good  and  valuable 
Gonsideration  given  for  these  bills,  if  the  three  bills  were  in  fact  delivered  to 
Booker  and  Orohte  on  the  agreement  above  stated :  and  in  order  to  prove  it, 
the  plaintiff  called  Orohte,  who  stated  an  agreement  to  have  been  made  verbally 
to  the  effect  above  stated,  and  that  whilst  he  and  Dimsdale  remained  in  the 
connting-house,  he  Dimsdale  wrote  a  letter,  and  signed  it,  and  handed  it  over 
to  the  witness,  which,  as  the  witness  stated,  contained  the  contract;  after  which, 
and  whilst  they  still  continued  together,  the  witness  wrote  another  letter  to 
Dimsdale,  and  signed  it,  and  delivered  it  to  Dimsdale ;  each  party  keeping  the 
letter  signed  by  the  other.     The  two  letters  were  then  put  in,  the  letter  written 
by  Dimsdale  being  stamped  with  an  agreement  stamp  of  1/.     Upon  which,  two 
objections  were  taken  by  the  defendant's  counsel ;  fint,  that  the  agreement  was 
to  be  made  out,  not  from  Dimsdale's  letter  only,  but  from  the  two  letters  taken 
together,  and  in  such  case  the  stamp  act  required  a  stamp  of  II.  15«.  upon  one 
of  the  letters,  and  that  the  stamp  of  1/.  only  was  insufficient :  and  secondly,  that 
if  either  of  the  letters  taken  singly  constituted  the  agreement,  it  was  not  the  letter 
signed  by  Dimsdale,  which  ought  to  be  considered  as  a  proposal  only,  but  the 
^- .  «-.   letter  of  Rucker  and  Orohte,  which  must  be  considered  as  the  ^accept 
*^     ^  anoe  of  such  proposal;  and  therefore  as  the  agreement  itseH    On  Uie 
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olker  hand  it  was  ocmtended  b  j  ftke  plaintiff  th»(  the  amement  idatod  to  Ck 
sale  of  goods,  waiea,  and  merehandiiea,  and  therefore  leU  within  the  ezoepda 
in  the  stamp  act)  and  was  altogether  exempted  from  any  stamp:  or  if  it  wv a 
agreement  to  be  proved  ftom  the  tiro  letters,  still  that  the  stamp  of  12.  only  i« 
sufficient;  the  stamp  of  1/.  15«.  not  being  imposed  unless  the  number  of  wofds 
ezoeeded  1080,  which  was  the  case  here. 

These  points  were  severaliy  discussed  before  us  in  argument,  but,  upoa  tk 
ground  on  which  we  deem  the  letter  of  Dimsdale  to  be  admiasiUe  as  erideaoe 
of  the  agreement,  it  becomes  unnecessary  to  give  any  opinion  on  dther  of  tb 
points  argued  before  us.     For  the  letter  of  fiucker  and  Grohte,  which  lai 
written  subsequently  to  Dimsdale's,  ai^)earB,  upon  inspection,  not  to  be  an 
acceptance  of  the  proposal  contained  in  Dimsdale's  letter,  but  is  altogether « 
yariance  with  such  proposal }  Dimsdale's  letter  in  efieot  declaring  that  he  eoa- 
sented  that  the  three  *bills  should  be  set  against  the  |«ice  of  the  pluitiff  i 
wheat ;  Bucker  and  Chrohte's  letter  on  the  contrary  stating  that  two  of  the  bilk 
with  a  third  bill  of  General  Pabner^s,  shouUi,  when  cashed,  be  placed  iguut 
Dimsdale's  private  account  with  them:  and  ftidinff  other  oonditioDs  on  whkt 
they  propose  to  deliver  the  two  bills  of  hiding  to  Pimsdale.    The  two  letlai 
tlierefore,  not  relating  to  the  same  contract,  it  becomes  neoessary  to  deeidt 
which  of  the  two  constitutes  the  agreement  on  which  the  bills  were  deliTotd 
over;  and  we  are  of  opinion,  in  the  situation  of  the  partiea,  such  agreemot 
is  to  be  taken  from  the  letter  of  Dimsdale.    Dimsdale,  beii^  the  owner  of  ik 
bills  of  exchange,  writes  to  Bucker  and  Ghrohte,  as  the  agents  of  Scholtx,  t^ 
he  is  willing  to  hand  over  the  bills  of  exchanjge  on  receiving  the  bUls  of  ^ra 
ladiuff  for  *the  wheat    At  that  time,  he  bemg  the  holder  of  the  knlla,  ^ 
had  uone  the  control  over  them ;  Bucker  and  Grohte  had  no  right  to  tka  i 
whatever :  Dimsdale,  therefore,  might  hand  them  over  oa  whatever  tenos  k  i 
thought  proper,  either  as  a  security  for  the  wheat  of  the  plaintiff,  or  in  ykjaeU  I 
of  his  private  account ;  and  if  Bucker  and  Grohte  received  the  bills,  thcj  hil 
no  power,  after  they  so  received  them,  to  applv  them  to  a  different  aceonn^ 
The  real  question  is,  upon  what  account  were  the  bills  paid  7  and  when  IMa^ 
dale  writes  a  letter  directinff  the  bills  to  be  set  off  against  the  wheat,  Bocber  ni 
Grohte,  if  they  receive  the  bills  at  all,  must  be  taken  to  consent  that  thej  thu^ 
be  so  applied;  and  no  letter  subsequently  written  by  them,  ascribing  the  bais 
to  a  different  account,  can  alter  the  terms  on  which  they  were  originaUj  iA 
vered  bv  the  owner  of  the  biUa,  unless  he  subsequently  assents  to  sachc-^ 
proposal:  solvitur  in  modum  solventis.    We  think,  the^ore,  as  between  u 
two  letters  put  in,  it  is  Dimsdale's,  and  Dimsdale's  alone,  which  oonttins  tit 
terms  on  which  the  bills  were  delivered  over,  and,  consequoitly,  it  was  his  kt^ 
only  which  was  necessary  to  be  stamped. 

This  makes  it  unnecessary  for  us  to  give  any  opinion  upon  the  p<»nts  ilu£^ 
have  been  arsued  before  us  on  the  operation  of  the  Stamp  Act.  | 

The  second  ground  of  nonsuit  rests  upon  the  invalidity  of  the  two  hiLsi 
exchange.  As  to  the  bill  drawn  by  Clissold,  the  objection  is,  that  admitocgi 
party  may  be  bound  by  his  acceptance  written  on  a  blank  piece  of  sUzb^^w 
paper,  to  the  extent  of  such  sum  as  the  stamp  will  cover,  yet  that  this  giyi:^ 
of  a  blank  acceptance,  authorizes  only  the  party  to  whom  it  is  given  to  iinf 
the  bill ;  or  at  all  events  does  not  authorise  Clissold,  a  stranger,  to  sign  hb  luaft 
on  the  same  blank  piece  of  paper  as  drawer,  the  bill  itseu  being  sub-  ^^ 
quently  ^written  lipon  the  paper  by  some  oUier  person.  No  authcffitj  ^ ' 
has  been  cited  to  us  for  any  such  restriction  of  the  general  doctrine  ahc^ 
admitted;  nor  can  we  see  any  distinction  in  principle,  where  the  bill  has  pa£e«^ 
into  the  hands  of  third  persons,  between  holdins  the  acceptor  liable  to  a  gins 
amount,  when  l^e  bill  is  afterwards  drawn  in  the  name  of  the  party  who  'i» 
obtained  the  acceptance,  and  when  it  is  drawn  bv  a  stranger  who  becaoie» ji- 
drawer  at  the  instance  of  the  party  to  whom  the  acceptance  is  girca.  T* - 
blank  acceptance  is  an  acceptance  of  the  bill  which  is  afterwards  pat  vf»^t 
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nd  it  MBit  to&Uow  firan  tiM  dootriiie  of  Lend  HaiuMd  in  Biub^ 
ateffe,  iDoQg.  614,  that  it  does  not  lie  in  the  month  of  the  aceeptor  to  say,  thai 
4he  dewing  or  tndoning  of  the  bill  is  irreonlar.  The  aeoeptor  was  a  stnmger 
to  the  psrty  to  irhom  he  handed  av>er  his  blank  aooeptanoe;  and  as  all  tfaatne 
dedzed  wss  to  raise  the  money,  it  conld  make  no  diflferenoe  to  him,  either  se  to 
the  extent  of  his  liability,  or  in  any  other  re^Mot,  whether  the  biU  was  drawn 
it  the  name  of  one  person  or  another.  And  tf  the  defendant  is  estopped  from 
denying  the  right  of  the  drawer  to  draw  the  bill,whoe?erhe  may  be,  he  is  bound 
by  the  indorsement  made  by  snoh  drawer,  after  soeh  indorsement  is  proyed  to 
JiAve  been  made  by  such  drawer. 

As  to  the  bill  which  purports  to  have  been  drawn  by  Wilson,  the  proof  was^ 
that  it  was  drawn  and  indctfsed  by  a  real  person,  who  signed  the  name  Thomas 
WilsMi,  although  his  real  name  was  Thomas  Wilson  Biehardson.  There  were 
no  eireamstanoes  proved  to  shew  an  intention  to  pass  himself  off  for  a  different 
person  of  the  name  of  Thomas  Wilson,  or  an  intention  to  defi»nd  any  penon 
of  that  name,  or  any  other  penon ;  and  we  therefore  think,  there  is  no  ground 
*5541  ^^^  ^v^M^ng  the  signature  as  a  ^forgery,  or  holding  the  bill  void  on  that 
-*  aooonnt.  The  present  ease  does  not  oarry  the  IsSr  further  than  that  of 
Cooper  V.  Meyer  and  Another,  10  B.  &  C.  468,  where  the  aeoeptor  was  heU 
liable  to  the  indorsee  of  a  bill  of  exchange,  he  hating  aooepted  the  bill  drawn 
in  the  name  of  a  fiotitious  penon,  and  tlm  bill  being  mdorsed  in  the  same  fioti- 
tious  name,  the  drawing  and  indorsing  being  both  proved  to  be  in  the  same 
handwriting.  We  see,  therefore,  no  reason  for  holding  that  a  nonsuit  ought  to 
he  entered  on  either  of  the  grounds  above  stated. 

As  to  that  part  of  the  motion  which  goes  to  a  new  trial,  it  is  undoubtedly 
true,  there  was  considerable  contradiction  in  the  evidence  upon  the  two  points 
in  the  case  which  it  was  essential  for  the  plaintiff  to  establish,  vis.  that  he  gave 
a  valuable  consideration  for  the  bills,  and  that  he  took  them  honestly  and  bonH 
fide,  and  without  the  knowledge  of  the  fraud  which  had  been  practiced  on  the 
defimdaut  in  procuring  his  acceptance.  But  the  points  themselves  were  fit  a^d 
pfoper  for  the  discretion  of  the  jury,  and  to  give  the  proper  value  to  evidence 
is  particularlv  their  province;  and  in  this  case  thev  have  exercised  their  dis- 
cretion on  the  cironmstanoes  proved  before  them,  bv  finding  then:  verdict  for 
the  defendant  on  one  of  the  bills,  and  for  the  plaintiff  on  the  other  two.  And 
we  cannot  say  that  the  verdict  is  one  which  is  so  clearly  against  the  evidence 
as  to  authorise  us,  consistently  with  our  general  rules  of  preceding,  to  send  the 
case  down  to  another  jury.    The  rule,  therefora,  muat  be  discharged. 

Bule  discharged. 
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Defendants  ehartered  plaintiff's  ship  fiom  London  to  Buenos  Ajres,  there  to  deliver  her 
cargo,  reload,  and  proceed  to  a  port  between  Gibraltar  and  iGitwerp :  freight  for  voy- 
age out  and  homer  1300Z.,  if  deliyered  at  Qibraltar,  in  Spain,  London,  or  Liverpool: 
2(Jm.  to  be  paid  in  London,  on  the  Tessel's  departure ;  the  remieiinder  on  final  deUrery 
of  the  homeward  cargo.  The  ship  proceeded  to  Boenoe  Ayree,  delivered  her  cargo 
there,  and  sailed  again  with  a  cargo  of  hides,  which  defendants  consigned  to  Gibraltar. 
At  Fayal  the  ship  and  about  one-third  of  the  hides  were  loet.  The  Yice-Gonsul  of 
Fayal,  acting  on  behalf  of  defendants,  at  the  request  of  the  captain  of  the  ship,  trans- 
mitted the  residue  of  the  hides,  by  another  vessel,  to  defendants'  consignees  at  Gibral- 
tar, where  they  were  accepted,  and  the  freight  from  Fayal  to  Qibraltar  paid  by  defend- 
ants: Held,  that  plamtiff  was  not  entitled  to  the  13002.  freight;  that  he  was  not  entitled 
pro  rat4  ilinerie  for  freight  to  Buenos  Ayres,  or  from  Fayal  to  Gibraltsr,  hut  that  he 
was  entitled  to  freight  pro  rati  from  Baeaos  Ayzei  to  FayaL 

Assumpsit.    The  declaration  alleged  the  defendants  to  be  indebted  to  the 
plaintifi^  for  freight  due  to  him  by  the  defendants  in  lespect  of  tlio  carriage  of 
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merohandifle,  oarried  by  the  plaintiiF,  at  iheir  reaiMst,  on  board  ef  dhcn  m- 
aeb ;  and  alao  for  the  use  and  hire  of  other  yesBeu  bj  the  pUatiff  kt  to  bis 
to  the  defendants;  for  money  lent  to  tiie  defendante;  for  money  expended ftr 
thcon;  for  money  had  and  reoeiyed  by  them;  and  on  an  aeeount  statel 

At  the  trial  iSefore  Tindal,  C  J.,  At  the  London  sittings  after  Trinity  tea. 
1883,  a  yenUot  was  found  for  the  plaintiff  for  6&bL,  snbjeet  to  the  opinioa  ci 
the  Court  upon  the  following  oase : — 

At  tibe  time  of  the  making  of  the  memorandum  of  oharter-party,  heretiufta 
mentionedi  the  plaintiff  was  part  owner  of  the  ship  called  the  Jane,  of  wHd 
James  Wendell  was  master,  and  also  a  part  owner.  The  defendants  ven  mer* 
ehants  in  London. 

On  the  7th  of  Oetober,  1828,  the  pUdntiff  entered  into  an  agreeacst  «f 
charter-party  with  the  defendants,  by  which  it  was  agreed  that  the  pliiitiFf 
ship  Jane  should  receiye  on  board  a  cargo  of  coals,  or  such  other  legal  eoodi  m 
the  said  merchants  might  cause  to  be  sent  ^alongside,  and  should  prcMeed  ^i^ 
therewith  to  Solado  in  the  riyer  Plata,  and  eith^  there  deliyer  the  same,  ^  *" 
or  proceed  to  Buenos  Ayres  (proyided  the  blockade  of  the  latter  port  ehnU 
then  be  known  to  be  raised),  and  there  deliyer  the  same;  and  dioiild  tki 
reload  at  the  port  of  deliyery  all  such  legal  goods  as  the  said  frei^ten*  Bgeok 
might  cause  to  be  shipped ;  and  being  so  loaded  should  therewith  proceed  tji 
safe  port  between  Gibraltar  and  Antwerp,  both  inclusiye,  calling  nt  the  foimm  \ 
port,  for  orders,  if  so  required,  and  deliyer  the  same  according  to  the  cosbn  i 
the  port :  freight  for  the  said  yoyage,  out  and  home,  18002.  in  fnU,  if  delinni 
at  Gibraltar,  a  port  in  Spain,  or  London,  or  Liyerpool;  and  5/.  percent  tkenoi 
additional,  if  deliyered  at  a  port  in  France  or  at  Antwerp ;  together  vitk  i 
gratuity  of  502.  to  the  said  master  should  he  succeed  in  brealdng  the  blocbdi 
at  Solado  inwards  and  outwards  (restraint  of  princes  and  rulers,  the  act  of  G<ii 
the  king's  enemies,  piracies,  fire,  and  all  and  eyery  other  dangers  and  aoddoi 
of  the  seas,  riyers,  and  nayigation  of  whateyer  nature  or  kind  soeyer  dufiag  tb 
said  yoyage,  always  excepts) :  the  freight  to  be  paid  as  follows,  yis.  200^  » 
be  paid  in  London,  on  the  yessel  being  despatched  from  Portsmooth :  cash  im 
the  necessary  expenses  of  the  yessel  in  the  riyer  Plata  to  be  advanced  tkere  i^ 
the  current  rate  of  exchange  upon  London,  free  of  commission,  and  the  remaiaciff 
to  be  paid  on  final  deliyery  of  the  homeward  cargo,  in  cash ;  and  at  the  earre^ 
exchange  of  London,  if  deliyered  at  a  foreign  port  Sixty  running  dayi  wenl 
to  be  allowed  the  said  merchants,  if  the  yessel  was  not  sooner  despatc*i«L  ^ 
loading  the  ship  at  the  riyer  Plata,  and  deliyering  at  the  final  port  of  diaehar^ 
the  yessel  to  oe  despatched  from  Portsmouth  on  or  before  the  23d  of  OetoberJ 
1828,  and  thirty  days  to  be  allowed  on  demurrage,  if  required,  oyer  and  ^-m 
the  said  lay  days,  at  42.  48.  per  day :  the  master,  if  required,  to  sign  bOls  4 
lading  for  *more  or  less  freignt  than  aboye  stipulated,  without  prejn£ce  j^-^J 
to  the  charter-party :  the  yessel  to  be  consignea  to  the  freighters,  or  their  ^ 
agents,  at  the  ports  of  loading  or  unloading ;  penalty  for  non-performance  of  tki 
agreement,  18002.  The  merchants  were  to  haye  the  option  at  the  ports  4 
lading  to  send  their  own  stiyadores  to  store  the  cargoes ;  and  all  parts  of  ^ 
yessel,  except  the  cabin,  the  forecastle,  and  room  for  ship's  stores,  to  be  at  tkl 
disposal  of  the  freighters.  Durins  the  yoyage  a  supercargo,  if  required,  vss  t^ 
haye  a  free  passage  out  and  home,  he  findins  his  own  proyistons  aiHi  neee8Stf-^»f  I 

On  the  28d  of  October,  1828,  the  Jane  left  Portsmouth  on  her  yoy^  f:r 
Buenos  Ayres ;  and  on  the  8l8t  of  the  same  month  the  defendants  paid  i^ 
plaintiff,  in  London,  the  sum  of  2002.,  pursuant  to  the  asreement  of  cbirt^ 
party.  The  Jane  carried  out  eighty  chaldrons  of  ooals  for  iBuenoa  Ayres  in  li:* 
<^ ballast,  die  bill  of  lading  for  which  specified  that  freight  was  to  be  puds 

Ser  charter-party.  The  Jane  arriyed  at  Buenos  Ayres  in  Januaiy,  18^.  ^ 
eliyered  part  of  the  coals  to  Messrs.  Larrea  Brothers,  on  whoee  aecocat » 
principals,  the  charter-party  in  question  had  been  effected  by  the  defendu:.- 
part  of  the  coals  remained  on  board,  with  the  consent  of  Messn.  Lam  Bt> 
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then,  aa  Mhsk;  and  on  thd  2l8t  of  Febrowj,  1829,  5996  di^  hides  and  104 
Uninff  hides  were  laden  on  board  nnder  a  bill  of  lading;,  by  whioh  thej  were  to 
be  ddivered  in  good  order  and  well  oonditioned  at  the  port  of  Gibmtar,  the 
dangers  of  the  seas  only  excepted,  nnto  Messrs.  T.  P.  Ecneoopar  and  Go.  in  the 
first  place,  and  to  Mr.  J.  M.  Hnrtado  in  the  second  place,  or  to  their  assigns, 
he  or  they  paying  freight  for  the  said  goods  at  the  rate  of  4^  10«.  sterling  per 
toD|  with  primage  and  Ayeratfe  aocostomed.  The  freight  of  the  hides  under  the 
*5581  ^^^  ^  iMing  was  840^ ;  and  the  rate  ^therein  stated,  of  4/.  10«.  per  ton, 
-I  was  the  osnd  fireight  at  that  time  of  hides  from  Bnenos  Ayres  to  Gibraltar. 

On  the  28th  of  Febmaiy,  1829,  Messrs.  Larrea  Brothers  advanced  to  Cap- 
tain Weddell  the  sam  of  1071  oarrent  dollars  for  the  necessary  expenses  of  the 
ressel  at  Bnenos  Ayres,  which  sum,  at  the  current  rate  of  exchange  upon  Lon- 
don, was  66/.  Bs.  lid.  On  the  same  28th  of  February,  1829,  the  Jane  sailed 
for  Gibraltar;  and  shortly  after  sprung  a  leak,  lost  spars  and  sails  and,  being 
otherwise  much  distressed  and  damaged,  put  into  nyal,  one  of  the  Asores 
idands,  on  the  21st  of  May,  1829.  She  was  then  surveyed  by  oompetent  per- 
BODfl,  and  condemned  to  be  sold  as  unseaworthy  and  unfit  for  repair.  The 
cargo,  consisting  of  the  coak  and  the  hides,  was  taken  out  and  landed  at  Fayal ; 
1475  hides  were  found  damaged,  and  in  oonseauence  of  the  damage,  and  under 
the  directions  of  the  Board  of  Health  at  Fayal,  1292  hideb  were  sold  as  dam- 
aged, and  188  were  thrown  into  the  sea  under  the  direction  of  that  board  as  being 
mterly  worthless.  The  coals  were  also  sold.  120  hides,  which  were  moth- 
eaten,  were  sold  by  public  auction ;  200  further  hides,  which  were  not  damaged, 
were  sold  by  priyate  contract;  and  the  nroceeds  of  the  coals,  and  of  the  whole 
of  the  damaged  and  undamaged  hides  that  were  sold,  except  the  224/.  8«.  9d, 
hereafter  mentioned,  were  applied  to  defray  the  necessary  charges  of  unloading, 
warehousing,  clearing  and  bating,  and  reloading  the  carso.  Besides  the  hides 
Bold,  172  were  retained  by  the  British  Yice^onsul,  for  his  commission  of  4/. 
per  oent.  on  the  cargo  forwarded. 

Afier  payment,  in  manner  aforesaid,  of  the  charges  incurred  in  respect  of  the 

caigo  up  to  the  10th  of  July,  1829,  Captain  Weddell  had  in  his  hands  a  net 

*5591  Dalaneeof  1065  dollars,  or  224/.  8«.  9d.  English  money,  belonging  *to  the 

^  defendants,  with  which  balance,  in  dollars,  he,  on  or  about  the  12th  of 

July,  sailed  in  the  schooner  Swallow  for  England. 

On  the  following  day  the  schooner  was  wrecked  off  the  island  of  Pico,  and 
Captain  Weddell  lost  the  dollars  he  had  with  him,  as  well  as  all  his  papers. 

Between  the  21st  of  May  and  the  28d  of  July,  1829,  no  vessel  had  arrived 
at  Fayal,  of  capacity  to  cany  on  the  cargo,  whioh  Captain  Weddell  could  ensage; 
and  before  his  departure  from  Fayal  he  left  instructions  with  the  British  V  ice- 
Consul  at  that  place,  to  forward  the  remainder  of  the  hides,  being  then  4188  in 
namber,  to  be  sent  by  the  earliest  opportunity  to  Gibraltar. 

On  the  next  day,  the  24th,  Captain  Weddell  sailed  again  for  England;  and 
on  the  29th  of  July  the  Yice-Consul  entered  into  a  charter-party  for  the 
schooner  Flora,  on  the  part  and  behalf  of  the  owners  of  the  cargo  of  hides  landed 
from  the  brig  Jane,  to  proceed  therewith  to  Gibraltar,  or  so  near  thereto  as  she 
might  safely  get,  and  deliver  the  same,  on  being  paid  freight  for  the  same  the 
snm  of  860/.  sterling,  with  primage  5  per  cent.,  the  freight  to  be  paid  in  cash 
on  riffht  delivery  of  the  cargo. 

When  that  agreement  of  charter-part^  was  made,  4188  hides  of  the  oarso  of 
the  ship  Jane  remained  at  Fayal,  of  which  8959  were  laden  on  board  the  Flora, 
and  the  bill  of  lading  signed  for  the  same  by  Alexander  Christie,  the  master  of 
the  said  vessel,  by  which  they  were  to  be  delivered,  in  good  order  and  well  con- 
ditioned, at  the  aforesaid  port  of  Gibraltar,  unto  Messrs.  J.  P.  Bchecopar  in  the 
first  place,  and  Mr.  J.  M.  Hurtado  in  the  second  place,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  said  goods,  as  per  charter-party,  860/.  sterling, 
with  5/.  per  cent,  primage. 
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The  remttBiiig  179  hides  would  also  ha^e  been  ^^stowed  on  haui  4e  ^^ 
Flora,  had  it  not  been  for  want  of  proper  stowera,  who  hating  absconded,  ^ 
the  179  hides  were  left;  behind. 

The  8969  hides  were  duly  delivered  at  Gibndtar  to  Messrs.  J.  P.  Beheeopir 
and  Co.,  who  paid  the  fi:eight  and  primage  aooervEng  to  the  bill  of  kdng. 
amounting  to  378/.  on  the  goods  bebg  delivned  to  them. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  w»  fa- 
titled  to  any  and  what  amount  of  freight  from  the  defendants.  If  the  Com 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  any  freight,  and  thst  tin 
excess  of  such  freight  beyond  the  sums  paid  by  the  defendants  shoald  amoist 
to  the  yerdiet,  then  tiie  Terdict  was  to  stuid,  or  the  damam  were  to  be  redoded 
on  such  principle  and  to  such  extent  as  the  Court  should  direct  Bat  if  tlie 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  no  Iragkt  vnier 
the  circumstances  above  stated,  or  to  no  larger  sum  than  he  had  already  bem 
paid,  then  a  nonsuit  was  to  be  entered. 

Shesj  for  the  plaintiff.  The  plaintiff  is  entitled  to  tiie  fiill  frmght  agreed  H 
be  paid  by  the  defendants  upon  delivery  of  the  cargo  at  GKbrsHar,  after  gmi| 
them  credit  for  the  sum  paid  by  their  agent  at  Gimaltar  for  the  freight  hm 
Faval.  It  is  objected  by  ike  defendants  that  the  delivery  rf  the  fbH  csrgoU 
Gibraltar  by  the  ship  Jane  is  a  condition  precedent  to  weir  liafaliity  for  m 
freight  beyond  what  was  paid  in  advance  at  London.  But  the  agieeaestti 
deliver  at  Gibraltar  goes  only  to  s^parl  of  the  conaderation  for  the  detetet/ 
engagement  to  pay^  and  acoordii^  to  the  prineaple  ealnl^liBfaed  by  Boose  a 
Evre,  1  H.  Bl.  273;  6  T.  R.  ^78,  where  *mutual  covenants  go  to  the  r^^ 
wnole  of  the  consideration  on  both  sidsi^  they  are  mutual  and  precedent  *■ 
conditions;  but  where  they  go  only  to  a  jmtI:  of  the  consideration,  an  aetioa  iii 
for  the  breach  of  them,  but  they  are  not  49onditions  precedent :  1  Wnis.  SnsA 
820  6,  note.  Therefore,  in  Ritchie  v.  Atkinson,  10  East,  295,  vrfaere  the  «i 
ter  and  the  freighter  of  a  vessel  of  400  tons  mutoaliv  agreed  in  wrking  tbt  A 
ship,  being  in  every  way  fitted  for  the  voyage,  shouhl,  with  all  convonieDt  s^ 
proceed  to  St.  Petersbur^^,  and  there  load  from  the  freighter's  fiietors  i  c^ 
pkte  carffo  of  hemp  and  iron,  and  proceed  thereirith  to  London  and  d^Tsii 
same  on  oring  paid  freight  for  hemp  51.  per  ton,  for  iron  5t.  a  ton,  fte.,  one  hi 
to  be  paid  on  right  delivery,  the  other  at  three  months,  it  was  hcdd  thrt  ill 
delivery  of  a  complete  cargo  was  not  a  condition  precedent,  but  that  the  mssM 
mi^ht  recover  freight  for  a  short  cargo  at  the  stipulated  rates  per  toe,  di 
freighter  having  his  remedy  in  damages  for  such  short  delivery. 

But  the  conditions  here  have  been  performed  in  substanoe,  for  the  etmtnt 
was  not  rescinded  by  the  loss  of  the  Jane  at  Fayal;  the  captain  aeled  as  aicti 
of  the  owner  in  procuring  the  consul  to  send  on  the  cargo  by  another  ^ 
with  the  exception  of  a  few  hides  the  csxgo  arrived  at  Gibraltar ;  and  u  A 
owner  might  have  recovered  pro  ratft  itineris — ^Luke  v.  Lyde,  2  Burr.  ^ 
Baillie  v.  Modigliani,  Park  on  Ins.  90,  Lutwidge  v.  Grey,  AUxitt  on  S^ 
308— on  the  same  principle  he  mav  recover  for  a  proportion  of  the  earge,  bi« 
especially  after  acceptance  by  the  defendants.  Upon  the  loss  of  the  first  t^ 
it  was  the  duty  of  the  captain  towards  his  owner,  as  well  as  tomrnda  the  frei^ 
ers,  to  procure  another  ship  and  *carry  the  cargo  to  its  destination.  In  n^ 
Abbott  on  Shipping  it  is  laid  down  (p.  240,  5th  ed.)  tiiat,  <<  if  by  tiie  ^ 
damage  done  to  the  ship,  or  through  want  of  necessary  materinia,  she  cibb9 
be  repaired  at  all,  or  not  without  very  great  loss  of  time,  the  master  is  at  kM 
to  nrocure  anodier  ship  to  transport  the  cargo  to  the  place  of  destination.  M 
if  his  own  ship  can  be  repaired  he  is  not  bound  to  send  the  cargo  by  aso^ 
but  may  detain  it  till  the  repairs  are  made,  and  even  hypotlmcate  it  kt^ 
expense  of  them ;  that  is,  supposing  it  not  to  be  of  a  nerishable  nature ;  if" 
be  of  such  a  nature  he  ought  either  to  tranship  or  sdl  it,  aeoordiDgastliiii 
or  the  other  vrill  be  most  beneficial  to  the  merchant.  So  if  the  diip  hss  ^ 
wrecked  and  the  cargo  saved.''    And  in  Hunter  «.  Frinaep^  10  Bss^^ 
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Lord  EQenboroagli  says,  '<If  the  ship  be  disabled  from  completing  her  Toyaeey 
the  ship-owner  may  still  entitle  himself  to  the  whole  freight  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination."  The  same  doctrine  is 
to  be  found  in  Potier,  Traite  dn  IVet,  398 ;  Pardessas^  Gonrs  de  Droits  Com- 
merciaoz,  vol.  3,  p.  77.  Story's  edition  of  Abbott  on  Shipping.  Cooke  v. 
JenniDgs,  7  T.  B.  381 ;  Bright  v.  Cooper,  1  Brownlow,  21 ;  and  Gibbon  v. 
Hendes,  2  B.  &.  Aid.  17,  which  may  be  cited  for  the  defendants,  tnmed  on  the 
particular  langnage  of  the  contract  in  each  ease. 

The  captain,  therefore,  having  in  the  performance  of  his  dnty  to  the  owner 
oaased  the  great  bnlk  of  the  cargo  to  arrive  at  its  destination  pursuant  to  the 
eharter-party,  the  defendants  must  nay  the  stipulated  freight,  towards  which 
the  sum  paid  by  their  agent  at  Gibralter  on  behalf  of  the  owner  of  the  Jane  for 
the  freight  from  Fayal  may  be  allowed  in  account. 
*5631      ^Spankie,  Seijt.,  for  the  defendants. 

^      The  delivery  of  the  entire  cargo,  by  the  Jane  at  Gibraltar^  was  a  con- 
dition precedent  to  the  defendants'  beins  liable  to  any  payment  beyond  the  2002. 
sdvanced  in  London.     If  the  ship  had  been  cast  away  on  the  outward  voyage, 
the  defendants  would  lose  that  200^. ;  if  she  were  cast  away  before  reaching 
Gibialtar,  the  plaintiff  lost  his  claim  to  any  further  freight :  that  is  the  inten- 
tion of  the  parties  to  be  collected  from  this  instrument :  for  the  flight  is  not 
calculated  by  the  time,  but  at  a  fixed  sum  for  the  entire  voyage,  and  if  the 
vojage  be  not  performed  the  owner  has  no  claim.    In  Bitchie  v,  Atkinson  the 
payment  waa  to  be  at  a  certain  rate  pro  tanto;  and  not  by  one  entire  sum  for 
the  complete  cargo.    And  Lord  EUenborough  takes  the  distinction  :  '^  Where, 
as  in  Smith  v.  Wilson,  8  East,  487,  the  freight  is  made  payable  upon  an  indi- 
visible condition,  such,  as  in  that  case,  the  arrival  of  the  ship  with  her  cargo  at 
her  destined  port  of  dischar^,  Mch  arrival,  Ac.,  must  be  a  condition  precedent 
because  it  is  incapable  of  bemg  apportioned :  but  here  the  delivery  of  the  cargo 
is  in  its  nature  divisible ;  and,  therefore,  I  think  it  is  not  a  condition  precedent ; 
but  the  plaintiff  is  entitled  to  recover  freight  in  proportion  to  the  extent  of  such 
delivery,  leaving  the  defendant  to  hisremray  in  damiiges  for  the  short  delivery." 
Bayley,  J.  says,  "In  Bright  v.  Cowper  an  entire  sum  was  to  be  paid;  and, 
therefore,  unless  the  plaintiff  was  entitled  to  recover  the  whole,  he  could  not 
recover  any  part.    Unless,  therefore,  there  was  a  performance  of  the  whole  for 
which  that  entire  sum  was  to  be  pa^,  which  there  was  not,  he  could  recover 
nothing.     But  there  is  nothing  here  to  shew  that  it  was  the  intention  of  the 
*5641  V^^>  that  the  delivery  of  a  complete  *cargo  should  be  a  condition  pre- 
-^  cedent  to  the  recovery  of  any  freight  actually  earned.'' 
So  in  Cook  v.  Jennings,  Lord  Kenvon  says,  "  By  the  terms  of  this  agreement 
the  defendant  ensaged  to  pay  so  much  on  the  delivery  of  the  goods  at  Liverpool, 
one  fourth  m  cash  at  her  arriyaJ,  and  the  remainder  by  an  acceptance  at  four 
months ;  but  the  gooda  never  arrived :  then  at  what  time  were  those  bills  to  be 
dated  T    We  do  not  sit  here  to  make,  but  to  enforee  contracts ;  and  the  ques- 
tion nut  to  ns  is,  whether  the  freight  is  to  be  paid  under  this  contract,  though 
the  shipnerer  arrived,  but  was  lost  before  her  arrival  at  Liverpool  f  upon  which 
I  cannot  bring  my  mind  to  doubt.    The  case  of  Luke  v.  Lyde  is  very  distin- 

C'Bhable  from  the  present,  that  being  the  case  of  a  general  assumpsit  for  the 
ght  of  goods,  in  which  Lord  ManSdd  states  iJie  marine  law  on  this  subject. 
But  what  has  the  case  of  an  implied  contract  to  do  with  an  express  contract  ? 
Lord  Coke  says,  expressnm  faoit  cessare  taciturn.  Here  the  parties  are  bound 
by  a  precise  agreement.  Then  it  is  suggested,  that  we  ought  not  to  give 
effect  to  this  contract,  because  it  is  unreasonable ;  but  we  are  to  decide  accord- 
ing to  the  contract  of  the  parties;  and  the  law  savs,  that  if  A.  covenant  to 
enfeoff  B.,  A.  is  not  released  from  his  covenant,  though  B.  will  not  accept 
livery  of  seiain  unless  the  aet  be  firustrated  by  the  act  of  die  covenantee.  It  la 
not  necesBary  now  to  determine  whether  or  not  the  plaintiff  mij^ht  not  have 
faroaghft  an  action  of  aaaumpsit;  it  will  be  time  enough  to  decide  that  oase 
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wheneyer  the  qaestion  aruea.  But  here  the  qneataon  is,  whelher  or  not  he  on 
enforce  payment  of  the  money  under  thia  contract,  not  haying  carried  the  gpodi 
to  Liverpool,  and  the  defendant  having  only  undertaken  to  pay  on  thdrdeltreij 
at  Liverpool;  in  answer  to  thia  action  the  defendant  haa  a  right  to  aay,  noa  bse 
in  fsedera  veni." 

*And  Lawrence,  J., — ^'  He  is  not  entitled  to  the  whole  freight  unlen  r^^ 
he  performs  the  whole  voyage,  except  in  oases  where  the  owner  of  the  i- 
goods  prevents  him ;  nor  is  he  entitled  pro  rata  unless  under  a  new  agreement." 

In  Abbott  on  Shipping,  chap.  7,  it  is  bud  down, — "  The  oontraet  for  the  em- 
yeyance  of  merchandUie  is  in  its  nature  an  entire  contract ;  and  nnlees  it  be 
oompletely  performed  by  the  delivery  of  the  goods  at  the  place  of  destioi^o, 
the  merchant  will  in  general  derive  no  benefit  from  the  time  and  labour  expotded 
in  a  partial  conveyance,  and  consequently  be  subject  to  no  payment  wbaterer, 
although  the  ship  may  have  been  hired  by  the  month  (v  week.'' — *^  Li  the  cue 
of  a  general  ship,  or  of  a  ship  chartered  for  freight  to  be  paid  aocording  to  the 
quantity  of  the  ffoods,  there  can  be  no  doubt  that  freight  is  due  for  so  nra^  u 
shall  be  delivered,  the  contract  in  these  cases  being  distinct,  or  at  least  divisiUe 
in  its  own  nature.  But  suppose  a  ship  chartered  at  a  speci^e  sum  for  the  toj- 
age,  without  relation  to  the  quantity  of  the  goods  (in  which  case  the  contnet, 
as  observed  by  Lord  Chancellor  Ha^wiok,  (see  Paul  «•  Birch,  2  Atk.  621,)  ii 
more  properly  a  contract  for  the  use  of  the  ship,  than  for  the  oonveyance  of  tbe 
merchandise),  should  lose  part  of  her  cargo  by  a  peril  of  the  sea,  but  convey  the 
residue  to  the  place  of  destination.  In  this  case  I  do  not  find  any  authority  for 
apportioning  the  freight,  and  it  seems  to  have  been  the  opinion  of  Halvne  tkt 
nothing  would  be  due;  and  the  case  of  Bright  v.  Gowper,  which  will  be  mea- 
tioned  hereafter,  may  be  considered  as  an  authority  in  support  of  that  opiaioa. 
But  probably,  if  the  <][uestion  should  arise  again,  the  determination  of  it  woold 
depend  upon  the  particular  words  of  the  charter-party :  without  a  very  precipe 
agreement  for  that  purpose,  it  seems  hard  that  *tne  owners  should  lose  ^^ 
the  whole  benefit  of  the  voyage,  where  the  object  of  it  has  been  in  part  ^ 
performed,  and  no  blame  is  imputable  to  them.'' 

In  Hotham  v.  East  India  Company,  1  T.  B.  638,  the  ship  ultimately  arrired 
at  her  destination. 

If  the  original  contract  here  was  not  performed,  there  is  nothing  in  the  dieoa- 
stances  of  this  case  to  entitle  the  plaintiff  to  freight  pro  rata.  In  Lutwid^  r- 
Grey,  and  Luke  v,  Lyde,  the  contract  was  not  for  one  entire  sum,  but  at  so  nvA 
the  ton  and  quintal,  and  so  divisible.  Here  the  plaintiff  could  not  have  avened 
any  of  the  facts  which  would  entitle  him  to  sue  on  the  original  contract  That 
contract  was  at  an  end  upon  the  sale  of  the  ship  Jane  at  Fayal.  And  the  seoood 
ship  was  hired  by  the  captain  as  agent  for  the  merchant,  who  paid  the  frdght  tf 
Gibraltar.  There  was  no  engagement  that  the  vessel  hired  at  Fayal  shoold 
perform  the  stipulations  of  the  original  contract,  as  by  proceeding  to  Antwerp 
or  otherwise,  and  it  was  the  captain's  duty  to  forward  the  goods  for  Sie  merekut; 
2  Yalin.  64,  Boons  de  navibus  et  naulo,  81.  The  acceptance  of  the  goods  it 
Fayal  being  compulsory,  and  not  spontaneous,  did  not  render  the  merchant  liabk 
pro  rat&  itineris,  unless,  indeed,  the  goods  had  been  forwarded  at  the  expesie 
of  the  shipowner.  In  Abbott,  827, 8,  it  is  laid  down  upon  a  reference  to  Osg»d 
V.  Oroning,  2  Campb.  466,  and  other  cases,  that  "these  cases  establish  tint 
acceptance  of  the  goods  is  necessary  to  found  an  implied  oontraotfor  the  paymeat 
of  freight,  pro  rata  itineris.  In  the  case  of  Luke  v.  Lyde,  the  aooeptaDce  wis 
the  only  ground  upon  which  the  implication  could  be  raised,  and  must  have  beea 
thought  a  sufficient  ground ;  for  the  master  had  not  offered  to  cany  forwird  tk 
ffoods,  nor  could  have  done  so  without  hiring  another  ship,  for  Srhioh  r^^ 
he  must  have  paid  more  than  the  amount  of  his  full  fireight.  Still  it  ^ 
may  be  questionable  whether  acceptance  alone  shall  in  all  oases,  and  as  agea«nl 
rule,  be  sufficient  to  raise  such  an  implication,  especially  if  the  rateaUe  eoaps* 


667]  2  Bingham's  N.  a  666 

tation  is  to  be  made  aoeording  to  distance  of  time.''    And  Story's  commentary 
on  this  passaffe,  in  his  edition  of  Abbott,  p.  329,  is  in  fayonr  of  the  defendants. 

There  can  oe  no  implied  contract  to  pay  pro  rata  as  &r  as  Fayal,  for  up  to 
thai  point  of  the  voyage  t)ie  actual  contract  was  in  force,  and  the  conveyance 
from  Fayal  to  Gibraltar  was  effected  and  paid  for  by  the  defendants  themselves. 
''Upon  a  review  of  the  cases  it  will  appear,  that  considering  the  subject 
with  regard  to  the  proceedings  in  the  courts  of  common  law  of  JBngland,  the 
right  of  freight,  pro  rata  itineris,  must  arise  out  of  some  new  contract  between 
the  master  and  the  merchant,  either  expressly  made  by  themj  or  to  be  inferred 
from  their  conduct" — ^Abbott,  p.  380,  c.  7,  part  3. 

Sue,  in  reply.  In  Cooke  v.  Jennings,  the  freight  was  to  be  paid  on  the 
arrival  of  the  ship ;  here,  on  the  delivery  of  the  goods,  which  have  been  deli- 
vered; and  this  was  not  a  locatio  navis  et  magistri,  but  locatio  operis  transve- 
hendsrum  mercium.  The  objection  that  the  second  ship  was  not  hired  with  an 
option  of  going  to  Antwerp  aa  well  as  Gibraltar,  is  answered  by  the  fact  that  at 
Baenos  Ayres,  before  the  Jane  was  lost,  the  defendants  consigned  the  goods  to 
Gibraltar.  Tbe  observations  made  in  Abbott  on  the  cases  of  Cooke  v.  Jennings 
and  Bright  v.  Cooper,  shew  clearly  that  the  learned  writer  was  favourable  to 
the  claim  pro  rat&  itineris,  and  thought  lightly  of  the  case  of  Bright  v.  Cooper ; 
and  ^ch  is  the  view  taken  by  the  American  courts.  Story's  Abbott,  301| 
329. 

"^5681  ^^  ^  ^^  supposed  distinction  between  the  reservation  *of  an  entire 
J  sum  for  the  voyage,  and  the  agreement  to  pay  by  the  ton  or  quintal,  as 
the  number  of  tons  mav  at  once  be  calculated,  an  entire  sum  is  as  much  stipulated 
for  in  the  one  case  as  m  the  other.  But  all  the  cases  agree,  that  if  there  has 
been  an  acceptance  of  the  cargo,  the  merchant  shall  pay  pro  rat& ;  and  here  the 
defendants  clearly  accepted  the  goods.  Cur.  adv.  vult. 

TiNDAL,  C.  J.  In  this  case,  two  questions  arise, — first,  whether  the  plaintiff 
is  entitled  to  recover  the  full  freight  agreed  to  be  piid  bv  the  charter-party : 
and,  secondly,  if  not  entitled  to  recover  the  full  freight,  whether  he  is  entitled 
to  recover  any  and  what  freight  pro  rat&  itineris. 

First^  in  order  to  entitle  the  plaintiff  to  recover  the  full  freight,  he  must 
establish  that  he  has  performed  the  voyage  prescribed  by  the  charter-party.  The 
first  part  of  the  voyage  was  duly  performed  by  the  arrival  of  the  ship  at  Buenos 
Ayres ;  and  a  destination  for  the  accomplishment  of  the  homeward  voyage  was 
^ven  by  the  freighter  there,  who  appointed  Gibraltar  as  the  port  of  discharge. 
Snt  the  plaintiff  never  performed  that  homeward  voyage,  either  in  the  ship 
mentioned  in  the  charter-party  or  any  other.  The  original  ship  and  about  one- 
third  of  the  cargo  having  been  lost  by  perils  of  the  seas,  the  remainder  of  the 
cargo  was  left  at  the  island  of  Fayal  by  the  master,  who,  on  the  12th  of  July, 
sailed  in  another  vessel  for  England,  having  left  instructions  with  the  Yice- 
Consul  at  Fayal  to  forward  the  remainder  of  the  cargo  (about  two-thirds)  by  the 
earliest  opportunity  to  Gibraltar.  The  master  having  been  wrecked,  on  the  next 
day  returned'  to  Fayal,  and  remained  there  until  the  24th  of  July,  when  he  again 
sailed  for  England,  having  on  the  23d  addressed  a  letter  to  the  Vice-Consul, 
*5601  ^^^^'^S  ^^  havinff  Deen  informed  of  ^the  expected  arrival  of  a  vessel  ori- 
->  ginally  destined  for  Newfoundland,  and  recommending  the  Yice-Consul, 
if  he  could  not  obtain  a  reduction  of  400Z.  for  the  freight,  to  give  that  sum  for  the 
conveyance  of  the  remainder  of  the  cargo  to  Gibraltar,  rather  than  an  opportunity 
of  sendine  the  cargo  forward  should  be  lost.  No  authority  appears  to  have  been 
given  to  the  Yice-Consul  to  make  any  contract  for  a  hire  of  a  vessel  on  accoount  of 
tbe  owners  of  the  Jane.  The  master  of  the  Jane  certainly  did  not  make  any,  nor 
did  he  personally  make  provision  for  the  conveyance  of  the  remainder  of  the 
cargo  to  its  destination,  much  less  superintend  its  transhipment,  or  accompany 
it  to  the  port  of  discharge.  Before  his  departure  from  Faval  no  vessel  of  suffi- 
cient capacity  to  convey  it  had  arrived  at  Fayal ;  but  on  the  29th  of  July  such 
a  vessel  having  arrived,  the  Yice-Consul  chartered  that  vessel  on  behalf  of  the 
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owners  of  the  cargo  of  the  Jane,  at  a  freight  of  8602.  for  the  convejanoe  of  the 
ffoods  to  Gibraltar.  Under  this  charter-party  the  yessel  so  hired  by  the  Yiee- 
Consul  on  behalf  of  the  owners  of  the  cargo  sailed  to  Gibraltar,  and  deliTered 
it  to  their  agents,  who  received  and  paid  freight  and  charges  378/.  Under  these 
circumstances  it  appears  to  us  that  the  goods  which  were  so  left  by  the  nam 
of  the  Jane  at'Fayal,  having  been  forwarded  to  Gibraltar  by  the  Yice-CoDsvl, 
acting  in  the  name  and  on  behalf  of  the  owners  of  the  cargo,  and  at  their  expesse, 
cannot  be  said  to  have  been  carried  to  their  destination  by  the  owner  of  the 
Jane  in  fulfilment  of  the  charter-party  entered  into  with  the  defendants^  lod 
consequently  that  the  freight  stipuUted  to  be  paid  by  the  charter-parly  has  nc: 
been  earned. 

The  next  question  is,  whether  anything  in  the  nature  of  freight  is  reeoTenfale 
by  the  plaintiff  upon  a  new  and  implied  contract  founded  on  meritorioas  aerrioe 
rendered  to  the  defendants  by  the  plaintiff,  in  the  partial  performance  of  the 
'*'voyage  contemplated,  and  the  acceptance  of  the  goods  by  them  under  r^--^ 
the  circumstances  stated  in  the  case.  The  carriage  of  the  goods  from  ^ 
Fayal  to  Gibraltar  not  having  been  the  act  of  the  plaintiff,  we  are  of  opinicii 
that  no  claim  to  freight  can  be  made  by  the  plaintiff  for  that  portion  of  tk 
voyage.  And  we  are  also  of  opinion  that  the  plaintiff  has  no  right  to  elaia 
any  freight  pro  rat&  itineris  for  the  outward  voyage  from  England  to  BnesDi 
Ayres. 

The  freight  for  the  entire  voyage  was  a  gross  sum  of  1300Z. ;  of  which  2(^' 
was  to  be  paid  in  England  in  cash  for  the  necessary  expenses  of  the  Teasel  is 
the  river  Plata,  and  the  residue  at  Gibraltar  at  the  current  exchange  npon  h^ 
don.  If  the  vessel  had  arrived  at  Buenos  Ayres,  and  had  been  lost  immedi- 
ately afterwards,  we  think  that  nothing  beyond  the  200^.  paid  in  London  conii 
have  been  claimed.  But  as  she  actually  brought  from  Buenos  Ayres  to  F&y)l. 
on  her  way  to  Gibraltar,  a  considerable  portion  of  the  carso  pat  on  board  ti 
Buenos  Ayres,  which  portion  has  come  to  the  hands  of  the  freighters,  and  been 
accepted  by  them ;  the  question  arises,  whether  the  ship  owner  has  not  a  elaiis 
to  freight  pro  ratd.,  for  the  conveyance  of  that  portion  of  the  goods  from  BneiHS 
Ayres  to  Fayal.  And,  upon  the  best  consideration  we  can  give  to  the  ease,  f^ 
think  he  has  such  claim. 

We  have  already  said  that  the  goods  were  forwarded  by  the  Vice-Consal. 
acting  as  the  agent  of  the  freighters;  but  the  Yice-Consul  was  desired  by  tk 
master  of  the  Jane  to  forward  them,  though  not  desired  to  forvrard  them  c« 
behalf  of  the  ship  owner.  The  agent  of  the  freighters  at  Gibraltar  hate  se 
oepted  the  goods,  paid  the  freight,  and  thereby  recognised  the  act  of  the  Tioe- 
Consul  as  their  agent.  The  case,  therefore,  must  stand  in  the  same  position  a 
if  the  freighters  had  accepted  the  goods  of  the  master  of  the  Jane  at  Fayal,  u^ 
conveyed  them  '''on  their  own  account  to  Gibraltar,  in  which  case  we  rt-| 
think  that  they  would  be  liable  to  pay  freight  for  that  portion  of  the  >■ 
voyage  performed  in  respect  of  the  goods  accepted. 

At  what  rate  the  freight  is  to  be  calculated  is  the  remaining  question  to  be 
considered,  and  we  are  of  opinion  that  the  ship  owner,  under  the  drcumstaoces 
of  this  case,  cannot  claim  any  remuneration  beyond  a  reasonable  freight  te 
Buenos  Ayres  to  Fayal,  the  amount  of  which  the  arbitrator  will  detennifi^- 
The  freight  agreed  upon  by  the  charter  was  not  of  an  ordinary  kind,  bat  a  gna 
sum  to  be  paid  in  case  of  the  performance  of  an  extraordinary  voyage.  Tbi 
voyage  has  not  been  accomplished  :  the  voyage  was  not  in  its  nature  dini:ll^* 
so  as  to  give  to  the  ship  owner  a  claim  to  any  aliquot  part  upon  the  pefforo- 
ance  of  a  certain  portion  of  the  voyage.  The  claim  of  the  ship  owner  mcr. 
therefore,  rest  upon  an  implied  contract  to  remunerate  him  for  service,  per* 
formed,  not  according  to  the  agreement,  but  a  service  from  which  the  freigat^^'^ 
have  received  a  benefit;  and  whether  upon  the  whole  the  ship  owner  h^  t>ee: 
over-paid  or  not,  will  appear  when  the  account  is  taken  by  the  arbitrator  oa  t^? 
principle  between  the  parties. 
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We  forbear  to  enter  into  any  particular  examination  of  the  authorities  referred 
to,  it  haying  been  admitted  on  both  sides  that  no  case  is  to  be  found,  the  cir- 
camstances  of  which  so  nearly  resemble  those  of  the  present  case  as  to  goyem 
oar  decision.  The  verdict,  therefore,  in  this  case  will  stand  for  such  snm  as 
the  arbitrator  finds  remaining  due  to  the  plaintiff. 

Judgment  for  the  plaintiff  accordingly. 
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Defendant,  after  being  let  into  possession  of  certain  premises  by  P.,  and  paying  rent  to 

him,  paid  one  quarter's  rent  to  plaintiff,  to  whom  P.  had  agreed  to  demise  the  premises 

for  a  long  term. 
In  an  action  by  plaintiff  for  the  sncceeding  quarter's  rent,  held,  that  defendant  might 

shew  that  the  agreement  between  P.  and  the  plaintiff  was  pat  an  end  to,  and  that  the 

rent  had  been  paid  to  P. 

Debt  for  a  quarter's  use  and  occupation,  ending  October  10, 1835.  Plea, 
nil  debet. 

At  the  trial  before  the  under-sheriff  of  Middlesex  the  plaintiff  proved  the 
occupation  and  that  the  defendant,  upon  a  threat  of  distress,  had  paid  the  plain- 
tiff the  quarter's  rent  accruing  the  24th  of  June  preceding. 

The  defendant  shewed  that  he  had  been  let  into  possession  previously  to 
1835,  under  a  lease  for  a  short  term  by  Perrin,  Barnard,  and  Gateshall,  the 
owners  in  fee : 

That  in  May,  1835,  an  agreement  was  entered  into  by  Perrin,  Barnard,  and 
Gateshall,  of  the  one  part,  and  the  plaintiff  of  the  other  part,  by  which  Perrin, 
Barnard,  and  Gtiteshall  agreed  to  grant  a  lease  of  the  premises  to  the  plaintiff 
for  fifty-six  years,  the  lease  to  contain  certain  conditions  on  the  breach  of  which 
the  lessors  were  to  be  entitled  to  re-emter :  but  there  was  an  express  stipulation 
that  that  agreement  itself  should  not  enure  as  a  lease. 

In  consequence  of  the  execution  of  that  agreement,  the  defendant  paid  the 
Midsummer  quarter's  rent  to  the  plaintiff ;  but  a  dispute  having  subsequently 
arisen  between  the  plaintiff  and  Perrin,  Barnard,  and  Gtiteshail,  they  refused 
to  act  on  the  agreement,  or  execute  the  lease  for  fifty-six  years,  and  demanded 
and  received  from  the  defendant  the  rent  accruing  at  Michaelmas. 

Under  these  circumstances  a  verdict  having  been  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  instead, 
*5731  ^^ctrtirij  obtained  a  rule  nisi  to  that  effect,  on  the  ground  that  as  the 
*>  defendant  was  let  into  possession  by  Perrin,  Barnard,  and  Gateshall, 
he  was  not  estopped  to  shew  that  the  plaintiff  had  no  legal  interest  in  the  pre- 
mises, or  that  her  interest,  if  any,  had  expired :  Bogers  v.  Pitcher,  6  Taunt. 
202,  Carvick  v.  Blagrave,  1  B.  &  B.  531,  Gravenor  v.  Woodhouse,  1  Bingh. 
38,  Cornish  v,  Searell,  8  B  &  C.  471. 

Tal/ourdf  Seijt.,  shewed  cause.  The  principle  established  by  the  cases 
cited  is  not  disputed  on  the  part  of  the  plaintiff;  nor  is  it  oontended  that  she 
had  any  legal  interest  in  the  premises.  But  when  the  quarter's  rent  was  paid 
at  Midsummer  to  the  plaintiff,  that  payment  created  between  her  and  the  de- 
fendant the  relation  of  landlord  and  tenant,  so  as  to  entitle  her  to  sue  in  debt 
for  use  and  occupation,  though  not,  perhaps,  to  support  a  distress  for  rent.  In 
order  to  maintain  an  action  for  use  and  occupation,  it  is  not  necessary  that  the 
partv  standing  in  relation  of  landlord  should  be  clothed  with  the  le^al  interest 
in  the  premises ;  an  equitable  interest  is  sufficient ;  'and  where,  without  any 
actual  contract,  an  occupier  attorns  to  one  who  has  an  equitable  interest  in  the 
premises,  that  is  sufficient  to  raise  an  inference  that  the  continued  occupation 
takes  place  by  permission  of  the  equitable  owner.  In  Hull  v,  Yaughan,  6 
Price,  157,  the  owner  of  an  estate  contracted  to  sell  it  to  another,  who  there- 
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upon  sold  part  of  the  property  so  contracted  for,  to  a  third  person;  the  fab- 
vendee  obtained  possession,  but  the  original  vendor  afterwards  refused  to  per- 
form his  contract;  on  which  a  suit  in  equity  was  brought,  pending  whid  the 
original  vendor  obtained  possession  from  the  subvendee ;  and  it  was  held  ^l 
if  the  purchaser  should  ultimately  succeed  in  his  suit,  and  the  estate  be 
^conveyed  to  him  under  a  decree  of  the  Court  of  Chanceiy,  the  subvendee  p^-.  < 
might  maintain  an  action  for  use  and  occupation  against  the  original  ^  ' 
vendor,  for  all  the  time  during  which  he  held  the  possession  so  obtuned  bm 
the  subvendee. 

TiNDAL,  C.  J.  I  think  this  rule  must  be  made  absolute.  The  atoatioQof 
the  parties  is  this, — ^the  defendant  is  tenant  of  the  premises  under  Penin, 
Barnard,  and  Gateshall,  in  whom  the  legal  estate  in  the  revernoa  is  testei 
The  defendant  entered  under  them  and  paid  them  rent  While  the  defen^t 
was  so  occupying  the  premises,  the  plainti£F  obtained  from  Penin,  Barufd,  td 
Gateshall  an  agreement  for  a  lease ;  not  a  lease,  but  merely  an  instnisat 
which  gave  her  an  equitable  right  to  a  lease.  After  the  execution  of  tb: 
agreement,  the  defendant  paid  the  plaintiff  a  quarter's  rent,  but  before  ibe 
succeeding  quarter's  rent  accrued,  Perrin,  Barnard,  and  Oaieshall  put  u  ad 
to  the  agreement,  and  refused  to  execute  a  lease  to  the  plaintiff.  Now,th<m^ 
one  quarter's  rent  was  paid  to  the  plaintiff  in  the  ezpeotation  that  the  agitt- 
ment  between  her  and  Perrin,  Barnard,  and  Gatoshadl  would  be  oarned  into 
complete  effect,  it  does  not  follow  that  when  the  contract  was  at  an  end,  tbt 
owners  of  the  legal  reversion  w;ere  not  remitted  to  their  original  n^l  k 
seems  to  me,  that  the  case  is  not  distinguishable  from  Waddilove  «.  Barnes, 
Antd,  538,  where  we  decided  that  an  occupier  may  shew  that  a  mortage  is » 
force,  and  discharge  himself  by  paymieQt  ox  rent  to  the  mortgagee. 

The  rest  of  the  Court  concunred.  Rule  absdate. 


*BOYES  ».  HBWETSON.    Jim.  31.  [*o7o 

In  covenant  by  assignee  of  lessee  against  lessor  the  plaintiff  laid  the  venue  id  lGddk»x 
notwithstanding  Qie  lands  to  which  the  covenant  applied  lay  in  Sorrej. 

The  locality  not  appearing  on  the  declaration,  and  no  issue  being  raised  on  it,  Helithc 
the  defendant  was  not  entitled  to  a  nonsuit 

This  was  an  action  by  the  assignee  of  a  lessee  against  a  lessor,  arising  cai 
of  a  covenant  by  the  lessor  to  pay  for  certain  dressings  of  the  land.  Vesi^ 
Middlesex. 

The  defendant  pleaded  several  pleas,  but  no  issue  was  raised  on  Ae  lodit; 
of  the  land,  which  was  not  specified  in  the  declaration. 

At  the  trial  it  appeared  that  the  land  laid  in  Surrey,  and  it  was  object 
that  this  action  on  a  covenant  running  with  the  land,  being  local,  the  rescf 
should  have  been  laid  in  Surrey,  and  that  the  plaintiff  must  therefore  be  &«- 
suited. 

A  verdict  for  the  plaintiff  was  taken  by  consent,  and  under  an  order  of  ris 
prius,  the  cause,  and  all  matters  intended  to  be  in  difference  in  the  eaose,^^^ 
referred  to  a  barrister,  who  was  to  raise  the  question  touching  the  nonsoit  oi 
his  award. 

Flatty  obtained  a  rule  nisi  to  set  aside  the  award  and  enter  a  nonsuit,  ca  tt^ 
ground  that  the  action  had  been  brought  in  Middlesex  instead  of  Surrey. 

Wilde,  and  Atcherley,  Serjts.,  shewed  cause.  Tho  locality  of  the  prtn.L'*' 
not  being  specified  in  the  declaration,  the  objection  on  the  score  of  venue  d(<» 
not  arise  on  the  record,  and  the  plaintiff  could  not  have  been  nonsuited  ca  tk 
ground. 
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"^5761  ^^^  ^^^  exception  of  cases  where  the  party  is  *ander  a  rule  to  giye 
-'  material  evidence  in  a  particalar  oountji  or  the  action  is  confined  to  a 
parUcnlar  connty  by  statute,  a  plaintiff  who  proves  all  that  his  declaration  al- 
leges is  not  subject  to  be  nonsaited.  In  trespass  qaare  clansam  ^git,  the 
locality  of  tihe  land  appears  on  the  declaration ;  and  if  the  plaintiff  fails  in  his 
proof,  he  is  open  to  a  nonsuit.  But  in  covenant,  the  locality  is  not  necessarily 
stated.  Unless  it  appears  on  the  record,  the  objection  cannot  be  raised ;  and 
even  when  it  appears,  the  courts  have  been  astute  to  elude  it.  In  order  to 
raise  the  objection,  the  defendant  should  set  out  the  lease  on  oyer,  and  then 
demur  to  the  declaration.  1  Wms  Saund.  241,  c.  note.  Mayor  of  London 
V.  Oole,  7  T.  R.  583.  588.  The  defect  is  aided  after  verdict  by  statute  16  & 
17  Gar.  2.  c.  8.  The  Bailiffs  of  Litchfield  v.  Slater,  Willes,  481 ;  Warren  v. 
Webb,  1  Taunt.  879. 

Piatt,  and  Ogle,  in  support  of  the  rule.  It  was  open  to  the  defendant  either 
to  demur  or  to  take  the  objection  as  a  ground  for  a  nonsuit.  If  the  plaintiff 
comes  to  try  a  Question  relating  to  premises  in  Middlesex,  and  shews  the  pre- 
mises to  be  in  Surrey,  the  Middlesex  jury  has  no  jurisdiction  in  the  cause. 
[TiNDAL,  0.  J.  Suppose  the  plaintiff  appeared  and  declined  to  be  nonsuited  ?J 
Then  the  jury  were  bound  to  find  for  the  defendant.  [Tindal,  0.  J.  But 
there  was  no  issue  on  the  locality  of  the  premises.]  But  the  jury  were  no 
more  authorised  to  find  for  the  plaintiff  here,  than  thev  would  have  been  in  the 
ease  of  a  penalty  recoverable  by  statute  in  Surrey  only.  In  all  the  books  of 
practice,  it  is  laid  down  that  the  objection  may  be  taken  advantage  of  either  by 
^5771  °^^^^^^  ^'  demurrer.  *And  in  Bruokshaw  v.  Hopkins,  Cowp.  409, 
^  Lord  Mansfield  said,  upon  a  rule  for  bringing  back  the  venue  being  op- 
posed, '<  If  it  should  appear  to  be  a  local  action  by  statute,  he  will  be  nonsuited 
on  the  opening."  The  Mayor  of  London  v,  Oole  was  a  motion  in  arrest  of 
judgment,  in  order  to  which  it  was  necessary  the  defect  should  appear  on  the 
record. 

TiNDAL,  C.  J.  The  question  before  us  is,  whether  atiy  objection  was  taken 
«t  the  trial  of  this  cause,  on  which  the  plaintiff  ought  to  have  been  nonsuited. 
It  was  objected  at  that  time,  that  the  laying  the  venue  in  Middlesex,  when  the 
land  to  which  the  covenant  applied  lay  in  Surrey  would  go  to  a  nonsuit.  That 
point  was  left  to  the  arbitrator  to  undergo  more  mature  consideration;  he  has 
raised  it  for  us;  and  I  am  now  satisfied  by  referring  to  the  statute  16  &  17  Car. 
2,  e.  8,  that  the  objection  does  not  go  to  a  nonsuit.  By  s.  1,  it  is  enacted,  that 
after  verdict  judgment  thereupon  shall  not  be  stayed  or  reversed  *^  for  that  there 
is  no  riffht  venue,  so  as  the  ciiuse  was  tried  by  a  jury  of  the  proper  county  or 
place  where  the  action  is  laid.  After  this  statute,  if  the  objection  had  appeared 
on  the  record  the  defendant  could  not  have  availed  himself  of  it  in  arrest  of 
jadgment.  He  urges,  however,  that  he  took  the  objection  before  verdict,  and 
had  a  right  to  prevent  the  trial  from  going  on.  But  what  issue  was  there  that 
the  defendant  could  have  raised  on  this  record  to  secure  a  verdict  for  himself  7 
And  he  could  not  compel  the  plaintiff  to  submit  to  a  nonsuit.  On  the  other 
hand,  the  plaintiff  had  a  motive  for  going  on  to  verdict,  which  he  knew  would 
aid  any  defect  as  to  venue.  There  being  no  issue  on  this  record  that  involved 
*5781  ^^^  question  of  locality,  a^d  nothing  to  prevent  *the  plaintiff  from  pro- 
^  ceeding  to  a  verdict, — such  as  non-compliance  with  the  provisions  of  a 
particular  act  of  parliament,  or  the  like, — there  was  nothing  which  necessarily 
fed  to  a  nonsQit ;  and  therefore  this  rule  must  be  discharged. 

Park,  J.  A  plaintiff  is  not  bound  to  be  nonsuited ;  and  there  is  nothing  on 
this  record  to  raise  the  issue  of  locality.  By  the  rule  of  Hilary  term,  4  VT,  4, 
^*  the  name  of  a  countv  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration, 
and  shall  be  taken  to  be  the  venne  intended  by  the  plaintiff,  and  no  venue  shall  be 
Btated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading;  provided  that, 
in  cases  where  local  description  is  now  required,  such  local  description  shall  be 
given.''    What  is  the  consequence  ?  that  if  the  defendant  objected  to  the  omis- 
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sion  of  the  locality  on  the  record|  he  should  have  craved  oyer,  and  demvnd. 
As  he  omitted  to  take  that  course,  the  statute  16  and  17  Car.  2,  has  eared  lbs 
defect.     Upon  that  point  the  decision  in  Willes  is  conclusive. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  question  is,  whetW^  a 
the  trial,  the  defendant  had  a  right  to  insist  on  a  nonsuit.  He  would  not  bek 
a  position  to  ask  that,  unless  the  plaintiff  adduced  no  evidence  against  him;  ui 
even  then,  if  the  plaintiff  chose  to  appear,  the  defendant  could  not  enforce  a 
nonsuit.  He  might  demur  if  he  thought  fit,  or  take  the  course  poisaed  in  \k 
Bailiffs  of  Lichfield  v.  Slater,  where  it  was  held,  that  it  was  no  ohjection  afie 
verdict  that  an  action  of  covenant  for  not  repairing,  &c.y  was  brought  and  tried 
in  a  wrong  county,  that  defect  being  cured  by  the  statute  16  and  17  Car.  %  e 
8.  This  objection,  therefore,  could  not  prevail  in  arrest  of  judgment;  aod  u 
the  plaintiff  chose  to  appear  at  the  trial,  *and  there  was  no  issue  on  the  ^v% 
question  of  locality,  the  defendant  could  not  insist  on  a  nonsuit  ^ 

Bule  discharged. 

Oaselee,  J.,  was  absent. 


GRIFFIN  ».  YATES.    Feb.  I, 

De  injnri&  is  a  proper  replication  in  assnmpsit,  where  the  plea  conaiats  of  mattered 

ezcoBe. 

The  declaration  stated,  that  one  William  Lambert,  on  the  26th  Septemk 
1834,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  defendaii 
and  thereby  required  defendant  to  pay  to  the  said  William  Lambert,  or  his  ord?; 
3582.  12<.  2d.y  for  value  received,  six  months  after  date  thereof,  which  pence 
was  now  elapsed ;  that  defendant  then  accepted  the  said  bill ;  and  that  theskd 
William  Lambert  then  indorsed  the  same  to  plaintiff;  of  all  which  premisi 
defendant  had  due  notice,  and  promised  plaintiff  to  pay  the  amount  aocordifis 
to  the  tenor  and  effect  of  the  bill,  and  of  his  acceptance  thereof. 

Breach,  nonpayment. 

Plea,  that  defendant  accepted  the  bill  of  exchange  in  the  declaratioo  lash 
tioned  for  the  accommodation  of  the  said  William  Lambert,  and  upon  the  aaier- 
standing  and  promise  of  the  said  William  Lambert,  in  that  behalf  then  mi^ 
and  given,  that  he  the  said  William  Lambert  should,  on  application,  furnish  tBe 
funds  for  the  payment  of  the  said  bill,  and  that  defendant  should  not  be  cs^ 
on  to  pay  the  said  bill  until  it  should  be  at  the  will  and  discretion  of  defeihiaat 
80  to  do ;  and  that  no  consideration  whatsoever  was  ever  given  to  defendant,  vf 
to  any  other  person  or  persons,  for  or  on  account  of  the  acceptance  or  ^jwfsi 
by  defendant  of  the  said  bill  of  ^exchange,  or  for  any  part  of  the  same;  |^^, 
that  the  said  William  Lambert  indorsed  the  said  bill  of  exchange  to  plain-  '-  "^ 
tiff,  after  the  said  bill  of  exchange  became  due  and  payable,  for  Uie  acooeo^ 
dation  of  plaintiff,  and  without  any  consideration  being  given  to  the  said  Wiliiaa 
Lambert,  or  to  any  other  person  or  persons  for  the  said  bill,  or  for  any  part  d 
the  same ;  and  that,  defendant  was  ready  to  verify. 

Beplication,  that  defendant  did  not  accept  the  said  bill  of  exchange  in  ^^ 
declaration  mentioned  for  the  accommodation  of  the  said  William  Lambert,  a^ 
upon  the  understanding  and  promise  of  the  said  William  Lambert  in  that  l<^^ 
then  made  and  given,  that  the  said  William  Lambert  should,  on  applicat;c£ 
furnish  the  funds  for  the  said  bill,  and  that  defendant  should  not  be  called  cpce 
to  pay  the  said  bill  until  it  should  be  at  the  will  and  discretion  of  defeodast  i^ 
to  do,  and  without  any  consideration  whatsoever  being  ever  given  to  defeDoas: 
or  to  any  other  person  or  persons,  for  or  on  account  of  the  acoeptaoee  or  paj* 
ment  by  defendant  of  the  said  bill  of  exchange,  or  for  any  part  of  the  »£^> 
and  the  said  William  Lambert  did  not  indorse  the  said  bill  of  exchange  to  plaic- 
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tiff  after  the  said  bill  of  exchange  became  due  and  payable,  for  the  aocommo* 
dation  of  plaintiff,  and  without  any  consideration  being  given  to  the  said  Wil- 
liam Lambert,  or  to  any  other  person  or  persons,  for  the  said  bill  of  exchange, 
or  for  any  part  of  the  same,  in  manner  and  form  as  defendant  had  above  in  his 
said  plea  alleged:  and  that,  plaintiff  prayed  might  be  inquired  of  by  the 
country,  &c. 

Demurrer,  on  the  ground  that  plaintiff,  by  the  said  replication,  had  traversed 
and  put  in  issue  the  allegation  that  defendant  did  accept  the  said  bill  of  ex- 
change in  the  declaration  mentioned  for  the  accommodation  of  the  sud  William 
*5811  ^^^^^f  ^^^  n^jk  the  undertaking  and  ^promise  of  the  said  William 
^  Lambert,  in  that  behalf  then  made  and  given,  that  he  the  said  William 
Lambert  should,  on  application,  furnish  the  funds  for  the  payment  of  the  said 
bill,  and  that  defendant  should  not  be  called  upon  to  pay  the  said  bill  until  it 
should  be  at  the  will  and  discretion  of  defendant  so  to  do,  and  without  any  con- 
sideration whatsoever  being  given  to  defendant,  or  to  any  other  person  or  per- 
sons, for  or  on  account  of  the  acceptance  or  payment  by  defendant  of  the  said 
bill  of  exchange,  or  for  any  part  of  the  same ;  and  had  also,  in  and  by  the  replica- 
tion, traversed  and  put  in  issue  the  allegation  that  the  said  William  Lambert 
did  indorse  the  said  bill  of  exchange  to  plaintiff  after  the  said  bill  of  exchange 
became  due  and  payable,  for  the  accommodation  of  plaintiff,  and  without  any 
consideration  being  given  to  the  said  William  Lambert,  or  to  any  other  person 
or  persons,  for  the  said  bill,  or  for  any  part  of  the  same ;  whereas  plaintiff,  by 
his  said  replication,  ought  to  have  traversed  one  only  of  such  allegations. 
Joinder. 

Stq>hen,  Serjt.,  in  support  of  the  denmrrer. 

The  replication  is  double  in  form  and  in  substance,  for  each  branch  of  it 
embraces  a  fact  which  might  be  separately  traversed :  that  is  the  true  test  of 
duplicity,  according  to  Bro.  Abr.  Double  Plea,  pi.  90.  '^  Det  sur  obligac  q' 
fuit  cddic.  destoier  al  arbitremt  J.  N.  issint  q'  il  ceo  fait  et  deliver  al  parties  p. 
tiel  jour ;  defed.  dit  q'  nul  arbitremt  fuit  fait  ne  deliver  devat  le  jour;  et  cost 
double  per  totd  curia  car  est  bon  plee  q'  il  ne  fist  ascu  arbitremt  p.  le  jour,  et 
eat  bon  plee  q'  il  ne  liver  arbitremt  devat  le  jour." 

Butt,  contri.  Where  several  traversable  facts  are  stated  in  a  plea,  although 
the  plaintiff  may  limit  himself  to  traverse  only  one,  he  is  not  necessarily  so 
^K.Qsy\  restricted.  *0n  the  contrary,  where  several  facto  taken  in  conjunction 
-I  constitute  one  defence,  he  may  properly  traverse  the  whole ;  O'Brien  v. 
Saxon,  2  B.  &  C.  908.  Here  each  of  the  separate  facts  traversed  would  not 
singly  furnish  an  answer  to  the  action.  The  circumstance  that  the  defendant 
accepted  the  bill  for  the  accommodation  of  the  drawer  is,  of  itself,  no  defence ; 
Stein  V,  Yglesias,  1  Cr.  Mee.  k  R.  565 )  but  the  additional  fact  that  the  plain- 
tiff gave  no  consideration  constitutes,  in  conjunction  with  the  other,  an  answer 
to  the  action.  In  Crisp  v.  Oriffith,  2  Cr.  Mee.  &  R.  159,  to  a  declaration  in 
debt  on  a  promissory  note  a  plea  that  after  the  makiug  of  the  note,  and  accruing 
of  the  debt  in  respect  thereof,  the  plaintiff  drew  a  bill  of  exchange  upon  the 
defendant,  which  he  accepted,  and  delivered  to  the* plaintiff,  who  took  it  for  and 
on  account  of  the  note,  and  afterwards  indorsed  it  to  a  person  unknown  to  the 
defendant,  and  who  at  the  time  of  the  commencement  of  the  suit,  was  the 
holder  thereof,  and  entitled  to  sue  the  defendant  therood,  was  held  bad,  inas- 
much as  it  did  not  aver  that  the  bill  was  given  as  well  as  taken  in  satisfaction 
of  the  note.  Noel  v.  Rich,  4  Dowl.  Pr.  C.  228,  is  a  decision  on  the  same 
principle. 

The  defendant  here,  in  order  to  succeed,  must  have  established  in  evidence 
all  the  facts  he  has  pleaded  ]  if  so,  the  plaintiff  may  put  them  all  in  issue,  upon 
the  principles  which  enables  him  in  replevin  or  trespass, — Selby  v,  Bardons,  9 
Bingh.  756,  3  B.  &  Adol.  2, — to  put  in  issue  the  whole  of  the  defendant's 
statement  by  the  general  replication  of  de  injurift.    That  would  probably  have 
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been  a  correct  replication  to  the  present  plea;  Isaac  v,  Farrer;(a)  and  if  ibe 
plaintiff  could  so  put  the  whole  in  issne  bj  a  ^general  traverse,  there  p«^ 
can  be  no  objection  in  principle  to  his  doing  it  in  a  special  traverse.        ^ 

Stepheuy  in  reply.  With  the  exception  of  the  replication  de  injnrift,  whidi 
is  confined  to  the  actions  of  trespass  and  replevin,  and  is  in  itself  inconssleDt 
with  the  principles  of  pleading,  there  is  no  instance  in  which  several  distiset 
and  unconnected  facts  can  be  comprehended  in  one  traverse.  In  Bobinsoii  f. 
Baylej,  1  Burr.  816,  the  two  facts  that  the  cattle  were  commonable  and  lenat 
and  couchant,  were  necessarily  stated  in  combination,  to  give  the  defendant  t 
colour  for  his  alleged  right  of  common,  and  the  plaintiff  was  permitted  to  tn- 
verse  the  whole,  because,  as  Lord  Mansfield  said,  it  presented  in  effect  bat  odb 
issuable  point,  namely,  the  alleged  right  of  common,  the  title  to  whicli  the 
plaintiff  denied.  [Tindal,  0.  J.  In  Robinson  v,  Rayley,  the  plea  offered  ant- 
ter  of  excuse  for  alleged  trespass :  this  plea  is  matter  of  excuse  for  not  per- 
forming a  promise.]  Pleas  in  excuse  are  confined  to  actions  of  trespass.  And 
this  is  not  so  much  an  excuse,  as  an  answer  to  the  plaintiff's  claim,  or  a  confn* 
sion  and  avoidance.  In  Robinson  v.  Raley,  the  plaintiff  might  have  treTened 
the  whole  plea  by  a  replication  of  de  injuri&,  and  therefore  obtained  no  advan- 
tage by  his  special  traverse.  But  de  injnrift  has  never  been  allowed  as  a  repli- 
cation in  assumpsit.  And  in  Webb  v,  Weatherby,  1  New  Oases,  502,  upon  a 
plea  of  payment  of  8/.  89.  2d,  in  satisfaction  and  discharge  of  defendant's  pitK 
mise,  a  replication  that  defendant  did  not  pay  it  in  satisfaction  and  disdiaige, 
nor  did  plaintiff  receive  it  in  satisfaction  and  discharge,  was  held,  on  demamr, 
unobjectionable,  only  because  receipt  in  satisfaction  impliedly  involves  payment 
in  satisfaction.  Our.  adv.  wiL 

*TiNDAL,  0.  J.     After  stating  the  pleadings,  now  said,  r«rg^ 

We  thought,  at  the  time  of  the  argument,  that  there  might  be  some  *- 
way  of  putting  in  issue  by  the  replication  all  the  facts  alleged  in  the  plea,  and 
we  now  find  that  this  has  been  decided  by  the  Court  of  Exchequer.    But  as  it 
has  hitherto  been  doubted  whether  this  could  properly  be  done  under  the  new 
rules  by  a  replication  of  de  injurift,  the  plaintiff  may  have  leave  to  amend. 

[St^hen.  The  result  is,  that  de  iujurift  may  be  replied  in  assumpsit]  It 
may,  where  the  plea  consists  of  matter  of  excuse. 

BosANQUET,  J.  That  is,  subject  to  the  same  rules  as  in  Grogate's  ease,  8 
Rep.  132. 


BATtERSBT,  treasurer  of  the  BRISTOL  DOCK  Company,  v.  EM. 

Feh.  1. 

Under  the  48  0.  3,  c.  xii.  (the  Bristol  Dock  Act)  Ireland,  is  hi  parU  heffond  (Ju  mm,  vitk 
respect  to  the  duties  imposed  by  that  act  on  goods  imported. 

I^HIS  was  an  action  of  indebitatus  assumpsit  for  rates  and  duties  doe  and 
payable  from  and  by  the  defendant  to  the  Bristol  Dock  Company,  for  goods, 
wares,  and  merchand^e  imported  iuto  the  port  of  Bristol,  consigned  to  tbe 
defendant,  and  by  him  there  received  as  consignee.  The  defendant  pleaded 
non  assumpsit  under  a  judge's  order,  made  by  consent,  empowering  the  defend- 
ant under  that  plea  to  give  in  eyidence  any  matter  of  defence  which  tended  to 
shew  that  the  money  specified  in  the  plaintiff's  particulars  of  demand  was  nerer 
due.  The  particulars  of  demand  claimed  the  sum  of  5a.  for  rates  and  dotiei 
on  two  boxes  of  Irish  linen  ^therein  alleged  to  have  been  imported  into  r»^ 
the  pen  of  Bristol  on  the  I5th  of  November,  1834^  by  the  Express  ^ 

(a)  Bzcheqver,  tliia  term. 


B85]  2  Bingham's  N.  C.  67d 

steam  paoket  from  Dablin,  ooDBigned  to  the  defendant;  and  by  him  reoeived  as 
laeh  eonBignee. 

By  consent  of  the  parties,  and  nnder  a  judge's  order,  the  facts  were  stated 
for  the  opinion  of  the  court  in  the  following  case  :-— 

By  an  act  of  parliament  passed  in  the  43  O,  8.  c.  czl.,  intituled  <<  An  act 
for  improying  and  rendering  more  commodious  the  port  and  harbour  of  Bristol/' 
the  mayor,  burgesses,  and  commonalty  of  the  city  of  Bristol  and  their  succes- 
sors, the  master,  wardens,  and  commonalty  of  merchant  adventurers  of  the  said 
dty,  and  their  successors,  and  the  persons  therein  named,  subscribers  towards 
a  joint  stock  for  the  purposes  of  the  act,  and  others,  possessors  for  the  time 
being  of  any  part  of  such  stock,  were  united  into  a  company  of  proprietors  of 
ihe  works  thereby  authorised,  and  of  the  premises  thereto  belonging,  to  be 
known  by  the  style  of  ''The  Bristol  Dodc  Company,"  and  were  invested  with 
various  powers  and  authorities  to  enable  them  to  fulfil  the  objects  indicated  in 
the  title  of  the  act ;  and  certain  rates  and  duties  were  thereby  made  payable 
to  the  company,  after  the  completion  of  the  works,  for  all  goods  imported  fnmi 
parts  beffond  &e  aecu,  but  not  brought  cocutwiie  or  by  inland  navigation  into  the 
port  of  Bristol,  except  articles  of  provision. 

By  an  act  in  the  46  G.  8,  c.  xzxv.,  intituled  '<  An  act  to  alter  and  amend  an 
act  passed  in  the  forty-third  year  of  his  present  majesty,  intituled  <  An  act  for 
improving  and  rendering  more  commodious  the  port  and  harbour  of  Bristol,  and 
for  extending  the  powers  and  provisions  of  the  said  act,' "  various  provisions 
*5861  ^^^^  made  as  to  calls  on  shares  and  other  matters  relative  *to  the  pur- 
^  poses  of  the  former  act ;  and  oertain  further  works  were  directed. 
By  an  act  passed  in  the  48  G.  8,  c.  xi.,  intttutled  ''An  act  for  completing 
the  improvements  of  the  port  of  Bristol,"  and  in  which  the  former  acts  herein- 
before stated  were  recited,  nirther  provisions  were  made,  and  further  works  directed. 
The  thirty-eighth  section  contains  these  words  : — "  And  be  it  further  enacted, 
that  from  and  after  the  completion  of  the  said  intended  works  as  aforesaid,  and 
the  completion  thereof  shall  have  been  allowed  and  certified  by  the  magistrates 
in  quarter  sessions,  and  advertised  as  aforesaid,-— in  case  the  same  shall  be  so 
completed,  certified,  and  ladvertised  on  or  by  the  1st  day  of  May,  1809,  and  in 
case  the  same  shall  not  be  then  so  completed,  certified,  and  advertised,  then 
from  and  after  the  expiration  of  three  calendar  months  after  the  said  works 
shall  have  been  so  completed,  certified,  and  advertised  as  hereinbefore  directed, 
— there  shall  be  paid  and  payable  to  the  said  company,  or  their  collectors  or 
deputies  for  their  use  (in  lieu  of  the  rates  on  merchandise  imposed  by  the 
said  first  recited  acts,)  for  aU  goods,  wares,  or  merchandises  imported  from 
parts  beyond  the  seas^  and  not  brought  by  inland  navigation  into  the  port  of 
Bristol  (except  com,  flour,  rice,  and  other  articles  of  provision),  and  also  for 
aU  goodsy  wares,  and  merchandise  that  shall  be  brought  coastwise  into  the  said 
port,  of  foreign  growth  or  importation,  but  not  of  British  growth  or  manufac- 
tnre,*~except  from  Cardiff,  Newport,  and  other  ports  to  the  eastward  of  the 
Holmes,  and  except  com,  flour,  rice,  «nd  othet  articles  of  provision,  and  except 
foreign  goods  brought  coastwise  which  shall  not  be  discharged  for  sale  at  the 
quays,  but  passing  or  going  to  and  from  the  Bath  river  navigation,  or  Kennett 
and  Avon  canal,  or  any  part  thereof, — ^by  the  owner  or  owners,  consignee  or 
'^t;^o'j'y   consignees  *of  such  goods,  wares,  or  merchandise,  or  other  commodities, 
-I   the  several  rates  and  duties  particularly  rated,  specified,  and  set  forth 
in  the  schedule  hereunto  annexed,  as  far  as  such  goods,  wares,  and  merchandi- 
ses are  therein  particularised."     The  for^-first  section  gives  power  to  the  di- 
rectors of  the  company,  with  the  consent  of  the  justices  of  the  peace  in  and  for 
the  city  of  Bristol  and  comity  of  the  same  city  in  sessions  assembled,  to  be 
certified  by  an  order  of  the  said  sessions,  to  lessen  any  or  either  of  the  said 
mtes  and  duties  payable  for  or  chargeable  on  any  article  or  articles  imported 
into  the  said  port  of  Bristol  ]  and  again  to  alter  and  increase  them,  not  exceed- 
ing the  respective  rates  by  tbis  or  the  recited  acts  made  payable. 
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Annexed  to  that  act  is  a  schedule  intitutled  <'  Schedules  of  rates  and  datieg 
on  goods  and  merchandises  imported  into  the  port  of  Bristol,  imposed  by  the 
foregoing  act."  In  that  schedule  are,  amongst  others,  the  following  items  :— 
Linen  in  transitu,  per  pack  or  box,  Is.  6d, ;  Linen  not  in  transitu,  per  pack  or 
box,  3«.  6rf." 

By  another  act  passed  in  the  49  Q.  3.  c.  xvii.,  intituled  "  An  act  to  entbk 
the  Bristol  Dock  Company  to  borrow  a  further  sum  of  money  for  completiDg 
the  improvements  of  the  port  and  harbour  of  Bristol,"  certain  further  prorifiioos 
were  made. 

£ach  of  the  acts  before  mentioned  contained  a  clause  in  the  usual  form,  d^ 
daring  it  to  be  a  public  act. 

In  the  year  1809  the  works  directed  by  the  scTeral  Bristol  dock  acts  herein- 
before referred  to  were  completed,  and  the  completion  thereof  proved,  allowed, 
certified,  and  advertised  according  to  the  enactment  of  those  acts.  From  th&t 
time  until  Uie  month  of  August,  1834,  no  alteration  was  made  in  the  rate  or 
duty  of  3«.  6d.  per  pack  or  box  of  linen  not  in  transitu,  particularised  *in  r^^Qg 
the  schedule  subjoined  to  the  statute  48  G.  3,  c.  xi.  almve  referred  to.     *■ 

By  an  order  made  on  the  27th  of  August,  1834,  the  justices  in  and  for  Uk 
city  and  county  of  Bristol,  in  quarter  sessions  assembled,  declared  their  oonseot 
and  approbation  that  it  should  be  lawful  for  the  directors  of  the  Bristol  Bock 
Company  to  lessen  the  rates  and  duties  which  by  the  said  act  of  48  G.  3,  were 
payable  on  the  several  articles  imported  into  the  said  port  of  Bristol,  specified 
and  set  forth  in  the  schedule  under  the  said  order  written,  to  the  several  sobm 
therein  set  opposite  to  the  said  respective  articles ;  and  in  that  schedale  there 
was  the  following  item — "  Linen,  not  in  transitu,  per  box,  2s.  6^"  Those 
duties  were  then  lessened  by  the  directors  accordingly. 

The  moneys  borrowed  under  the  before-mentioned  acts,  together  with  the 
capital  stock  advanced,  still  remain  unpaid  and  undischarged :  and  the  dntiea 
imposed  and  made  payable  by  the  said  acts  are  still  vested  in  and  payable  to  the 
said  Bristol  Dock  Company. 

The  plaintiff  is  the  treasurer  for  the  time  being  of  the  Bristol  Dock  Compuj; 
who,  by  the  before-mentioned  acts,  are  empowered  to  sue  in  the  name  of  their 
treasurer. 

The  defendant  is  a  natural  bom  subject  of  the  United  Kingdom  of  Greit 
Britain  and  Ireland,  bom  in  Ireland,  who  from  his  birth,  except  while  he  ww 
at  Bristol,  as  hereinafter  mentioned,  resided  at  Aradale,  in  the  county  of  Ar- 
magh, in  Ireland,  where  he  carried  on  the  trade  of  a  bleacher  of  linens.  Ob 
the  1st  of  November,  1834  he  was  the  owner  of  108  pieces  of  linen,  which  had 
been  woven  in  Ireland  by  Irish  subjects,  from  yam  or  thread  span  in  IrdAid 
by  Irish  subjects,  out  of  flax  which  had  been  raised  and  dressed  in  Ireland  hj 
Irish  subjects ;  and  having  packed  the  same  in  two  wooden  ^boxes  man-  nt^ 
nfactured  in  Ireland  by  Irish  subjecta,  the  defendant,  on  that  day,  ^ 
shipped  the  same  from  the  port  of  Dublin,  in  Ireland,  in  a  certain  vessel 
built  in  England,  and  belonging  to  and  navigated  by  certain  natural  horn  sah* 
jects  of  the  United  Ejngdom,  resident  in  England,  and  called  the  ExprffE 
steam  packet,  to  be  carried  therein  to  the  port  of  Bristol,  being  one  of  the  porli 
of  the  realm  within  England,  consigned,  and  there  to  be  delivered  to  himself, 
the  said  defendant.  The  same  linens  and  boxes  were  never  carried  from  l^^ 
land  to  any  other  realm  or  county  than  England,  nor  to  any  other  part  of  Ea^ 
land  than  Bristol ;  nor  ever  were  brought  into  England  or  Bristol  from  aaj 
other  realm  or  country  than  Ireland  aforesaid,  nor  from  any  other  port  or  pboe 
than  Dublin  aforesaid ;  nor  in  anv  other  vessel  than  the  same  Expresi  steua 
packet.  And  the  said  linens  and  boxes  so  being  put  on  board  the  sinie  ves^ 
were  afterwards,  on  the  same  day,  carried  therein  by  the  direct  and  osaal  coane 
from  the  said  port  of  Dublin  towards  and  unto  the  said  port  of  Bristol,  whereat  tber 
arrived  on  the  15th  of  November  aforesaid,  and  were  there  on  that  day  delivered  a 
and  received  and  accepted  by  the  defendant,  he  the  defendant  doring  all  the  ti^ei 
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aforesaid  knowing  that  the  duty  of  2s.  6cf .  per  box  on  such  goods  was  claimed  by 
the  company :  and  being  such  owner  and  such  consignee  thereof,  and  such  sub- 
ject, and  so  domiciled  in  Ireland  as  aforesaid.  The  goods  so  imported  were  not 
in  transitu.  Two  days  after  the  defendant  had  so  received  the  same  linens  and 
boxes,  the  Bristol  Dock  Company  demanded  of  the  defendant  the  sum  of  5«.  as 
and  for  the  rate  and  duty  of  2s.  6c/.  by  them  alleged  to  be  payable  by  him,  by 
virtue  of  the  said  Bristol  dock  acts,  and  the  said  order  of  justices,  and  act  of 
the  said  directors,  in  respect  of  each  of  the  said  two  boxes  of  Irish  linens;  which 
*5901  ^^™  *^^^  defendant  refused  to  pay,  or  to  pay  any  other  duty  or  sum 
-■   whatever  for  the  same. 

The  plaintiff  claimed  the  duty  of  2s.  6cf.  per  box  under  the  acts  before  re- 
ferred, to..  The  defendant  referred  to  and  relied  on  the  same  acts,  and  particu- 
larly the  act  of  43  6.  3,  c.  cxl.  s.  74,  and  the  schedule  of  rates  and  duties 
thereto  annexed;  the  said  act  48  G.  3,  c.  xi.  s.  38,  and  the  schedule  of  rates 
and  duties  thereto  annexed ;  as  also  on  the  several  statutes  of  Ireland,  of  Great 
Britain,  and  of  the  United  Kingdom  of  Great  Britain  and  Ireland  generally ; 
and  in  particular  upon  the  statute  of  Ireland  passed  in  the  40th  year  of  the 
reign  of  G.  3,  c.  38,  and  the  articles,  1,  2,  3,  4,  5,  6,  7,  and  8,  and  the  10th 
section  of  the  said  Irish  act,  and  the  schedule  of  reciprocal  duties  thereto 
annexed;  the  statute  of  Great  Britain  39  &  40  G.  3,  c.  67,  intituled  '<  An  act 
for  the  union  of  Great  Britain  and  Ireland,"  and  the  articles  1,  2,  3,  4,  5,  6, 
7,  and  8,  and  the  10th  section,  and  the  schedule  of  reciprocal  duties  thereto 
annexed. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  rate  and  duty  so 
demanded  and  refused  was  payable  to  the  Bristol  Dock  Company.  If  the  Court 
should  be  of  opinion  that  it  was  so  payable,  then  judgment  was  to  be  entered 
for  the  plaintiff  by  confession  for  the  sum  of  five  shillings  and  costs.  But,  if 
the  Court  should  be  of  a  contrary  opinion,  then  judgment  of  nolle  prosequi, 
with  costs,  was  to  be  entered  for  the  defendant. 

Stephen,  Serjt.,  for  the  plaintiff.  By  the  statute  48  G.  3,  c.  xi.,  the  duty 
claimed  by  the  plaintiff  is  imposed  on  all  goods  imported  from  parts  beyond  the 
^5911  ^^^  ^°^  ^^^  brought  by  inland  navigation.  The  latter  words  give  *the 
^  meaning  to  what  precedes,  and  declare  in  effect  that  what  is  not  brought 
by  inland  navigation  is,  as  far  as  regards  this  enactment,  imported  from  parts 
beyond  the  seas.  And  there  was  no  reason  for  excepting  Ireland  from  that 
description.  The  act  was  passed  to  effect  improvements  in  the  port  of  Bristol, 
which  were  as  useful  to  Irish  vessels  as  to  any  other ;  for  that  purpose  money 
is  to  be  raised  under  the  authority  of  the  act;  the  dues  collected  are  to  be  applied 
to  the  payment  of  the  capital  and  dividends  of  the  adventurers,  and  the  rates  are 
not  to  cease  till  all  the  capital  is  paid  off.  These  dues,  therefore,  are  in  the 
nature  of  tolls  given  to  the  adventurers  to  secure  and  repay  the  money  advanced. 

But  Ireland  also  falls  within  the  legal  as  well  as  the  natural  meaning  of 
"  parts  beyond  the  seas."  When  the  rule  of  law  laid  down  by  Lord  Coke  (Co. 
Lit.  244,  a.),  that  no  issue  of  a  feme  covert  should  be  deemed  illegitimate  if 
the  husband  were  within  the  four  seas,  was  generally  received,  it  was  laid  down 
in  Jenk.  Cent.  10,  pL  18,  ''  that  if  the  husband  be  in  Ireland  for  a  year,  and 
the  wife  in  England  during  that  time  has  issue,  it  is  a  bastard;  but  it  seems 
otherwise  now  for  Scotland,  both  being  under  one  king,  and  make  but  one  con- 
tinent of  land."  So  in  Nightingale  v,  Adams,  1  Show.  91,  it  was  held  by  Holt, 
C.  J.,  upon  the  statute  of  limitations,  that  Dublin  or  any  other  place  in  Ireland 
was  beyond  sea,  within  the  meaning  of  the  clause  in  that  statute;  which  was 
confirmed  in  Barker  v.  Dormer,  1  Show.  197.  That  is  now  altered  by  3  &  4 
W.  4,  c.  42,  ss.  4,  7,  and  3  &  4  W.  4,  c.  27,  s.  19 ;  but  the  alteration  proves 
what  the  rule  was  before. 

By  the  10  Ann.  c.  26,  s.  34,  coffee  and  tea  imported  after  the  16th  of  June, 

*S021   ^^^^9  ^^  ^^  ^®  warehoused,  and  so  much  of  the  *duty  as  would  not  be 

-I   drawn  back  on  exportation  was  to  be  paid  down;  if  the  article  was  to 
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be  oonsumed  in  Great  Britain,  the  remaining  duty  was  to  be  paid  on  deliverj 
ont ;  if  to  be  exported,  aeeari^  ma  to  be  giyen,  &o. :  and  the  5  0. 1,  e.  11,  i. 
6,  which  enacts  that ''  no  bond  given  for  the  exportation  of  coffee,  tea,  or  otkei 
oertifioate  goods  exported  to  IreUnd,  shall  be  delivered  np,  or  any  dnvbtek 
allowed  for  goods  entitled  thereto,  nntil  a  certificate  shall  be  produced  under  the 
hands  and  seals  of  the  collector,  controller,  and  surveyor  of  the  customs  of  sooe 
port  in  Ireland,  or  any  two  of  them,  where  such  goods  shall  be  landed,  testify- 
ing the  landing  thereof,"  affords  a  declaration  and  proof  that  the  preceding 
Statute  referred  to  Ireland,  which  coodd  not  be  the  case  unless  Ireland  were 
esteemed  in  parts  beyond  the  seas. 

So,  by  18  and  14  Oar.  2,  c.  11,  s.  3,  it  is  enacted  <Uhat  no  captain,  muter, 
purser,  or  any  other  person  or  persons  taking  charge  of  any  ship  or  vessel  bond 
for  the  parts  beyond  the  seas,  or  into  the  kingdom  of  ^tland,  whether  tb€ 
same  ship  or  vessel  shall  have  oommission  from  or  belong  unto  the  king's  mtjes(j 
that  now  is,  his  heirs,  or  successors,  or  shall  belong  to  or  have  commission  froa 
any  foreign  prince  or  state,  or  otherwise,  shall  take  in,  or  suffer  to  be  taken  into, 
or  laden  aboard  any  such  ship  or  vessel,  any  English  goods,  wares  or  merehia- 
disc,  to  be  exported  into  the  parts  beyond  the  seas,  or  into  the  kingdom  of  Seot- 
land,  until  such  captain,"  &o.,  shall  have  entered  the  ship  at  the  custom  himx. 
.And  that  Ireland  was  included  in  ''parts  beyond  the  seas,"  is  manifest  from  tk 
express  mention  of  Scotland. 

The  48  G.  8,  c.  128,  provides  that  none  shall  land  any  goods  with  intent  to 
export  to  parts  beyond  the  seas  without  delivering  a  copy  of  the  cocket,  ^^ 
and  dtich  delivery  of  the  copy  is  always  made  upon  voyages  to  Ireland.  ■• 

But  the  48  Q,  8,  e.  68,  s.  2,  contains  a  positive  decbration  of  the  Ic^ttnn 
that  Ireland  is  in  parts  beyond  the  seas.  It  imposes  a  duty  on  goods  bnported 
from  parts  beyond  the  seas ;  the  schedule  A.  which  is  annexed  to  the  act,  undtf 
the  article  com,  subjoins  two  tables ;  table  1,  specifies  the  duties  payable  on  tk 
importation  of  com,  except  from  Ireland ;  table  2,  the  duties  on  importatioa  of 
com  /rom  Ireland. 

But  importation  from  Ireland  H^ed  ndt  have  been  excepted  from  table  1,  if 
Ireland  was,  in  consequence  of  the  Union,  no  longer  ''beyond  the  seas;"  tf^ 
the  duty  having  only  been  granted  on  goods  imported  from  "  beyond  the  sa^" 
table  2,  amounts  to  an  express  declaration  that  Ireland  was,  with  refemee  to 
such  duty,  still  "beyond  the  seas." 

However,  if  these  goods  were  not  brought  from  partb  beyond  the  seas,  (^ 
are  liable  to  the  duty  as  goods  brought  coastwise,  and  not  of  British  maoa&ctQR 
but  of  Irish.  The  Act  of  Union  relates  only  to  public  rights  and  intemtticiiiil 
questions,  leaving  the  constraction  of  claims  on  the  part  of  individuals  the  w» 
as  before ;  and  Hale  ^de  jure  maris,  cap.  4,  part  8,)  lays  it  down  that  eiutoBS 
by  prescription  belonging  to  ports  are  various,  according  as  the  usage  and  eustca 
is.  Some  are  in  respect  of  ships  or  vessels  themselves  that  come  into  the  port; 
some  in  respect  of  goods  imported  into  the  port  These  are  the  duties  here  ii 
question.  That  the  act  of  Union  does  not  interfere  with  a  claim  of  that  descrip- 
tion appears  from  Jones  v.  Smart,  1  T.  R.  44,  where  a  diploma  confirring  tb 
degree  of  doctor  of  physio,  granted  by  either  of  the  universities  of  Seotlandf  m 
*held  not  to  ffive  a  qualification  to  kill  game  under  22  &  28  Car.  2,  e.  r,*^ 
25 ;  and  Lord  Mansfield  said,  "  there  is  not  a  colour  for  saying  that  the  ^ 
defendant  is  qualified  by  the  Act  of  Union.  It  is  trae,  that  by  the  fourth  artieb 
of  that  act,  the  Scotch  have  the  same  general  privileges  as  the  Englidi,  bat  thei 
they  must  have  the  same  qualifications,  otherwise  thoy  come  not  within  tbe 
same  description ;  for  the  general  article,  which  declares  there  shall  be  a  coo- 
munioation  of  all  privileges,  can  only  mean  such  as  are  of  a  general  nature.  A 
burgess  of  London  is  endued  with  certain  privileges  to  which  a  bnrfres  ^ 
Bdinborgh  has  no  claim ;  so  in  every  case  where  a  privilege  is  of  a  ^^ 
nature,  it  muse  be  understood  with  that  qualification.  A  doctor  of  the  Eaglisk 
universities  may  become  a  member  of  the  College  of  Physidaas,  may  pkvi ' 
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Dooton'  Gommonsi  and  has  various  other  privileges,  from  all  which  a  Scotch 
doctor,  as  such,  is  excluded.  The  qualification,  therefore,  must  he  from  Oxford 
or  Camhridge.  In  like  manner,  the  statute  allowed  men  of  certain  degrees  to 
have  dispensations  for  holdins  two  livines  necessarily  refers  to  such  degrees 
onlj  as  are  obtained  in  an  fingiish  university ;  for  the  church  of  Scotland  is  dis- 
tinct from  ours,  and  admits  not  of  the  same  rules/' 

The  statute  4  G.  4,  c.  72,  s.  6,  which  enacts  that  the  trade  between  Great 
Britain  and  Irehind  shall  become  and  be  deemed  a  coasting  trade,  and  6  O.  4, 
0.  107,  s.  100,  now  replaced  by  &  &  4  W.  4,  o.  52,  s.  106,  which  enacts  that  no 
part  of  the  United  Kingdom  shall  be  deemed  to  be  beyond  seas  in  any  matter 
relating  to  the  trade  or  navigation  or  revenue  of  this  realm,  shews  that  pre- 
viously to  the  4  0.  4,  c.  72,  the  trade  between  Great  Britain  and  Ireland  was 
not  a  coasting  trade,  so  as  to  exempt  the  produce  of  Ireland  as  a  domestic  com- 
*5951  °^^^^J'  *Again,  under  the  Bristol  Dock  Act,  foreign  goods  coming 
-■  coastwise  from  Scotland  are  not  exempted  from  duties.  But  unless  Ire- 
land be  deemed  beyond  the  seas,  foreign  gomis  coming  from  Ireland  would  be 
exempted  from  duties  imposed  on  foreign  goods  brought  from  Scotland.  An 
exemption  which  the  legislature  does  not  appear  to  have  intended. 

Sir  John  Campbell,  for  the  defendant.  If  the  act  of  parliament  be  only 
ambiguous,  the  plaintiff  cannot  support  his  claim,  for  it  is  a  charge  on  the  sub- 
ject, and  the  party  who  seeks  to  enforce  it  must  establish  an  unequivocal  right. 
In  Waterhouse  v.  Keen,  4  B.  &  0.  208,  Bayley,  J.  says,  <'  Where  there  is  an 
ambiguity  in  the  lansuaee  used,  the  construction  must  be  in  favour  of  the  publiC| 
because  it  is  a  general  rule,  that  where  the  public  are  to  be  charged  with  a  burden, 
the  intention  of  the  legislature  to  impose  that  burden  must  De  explicitly  and 
distinctly  shewn."  And  aeain,  in  Denn  v.  Diamond,  4  B.  &  C.  245,  he  says, 
<'  It  b  a  well  settled  rule  of  law,  that  every  charge  upon  the  subject  must  be 
imposed  by  clear  and  unambiguous  terms."  And  this  more  particularly  applies 
against  adventurers  in  a  private  speculation  :  for  in  the  Stourbridse  Canal  Com- 
pany V,  Wheeley,  2  B.  &  Adol.  793,  Lord  Tenterden  says,  '<  This,  like  many 
other  oases,  is  a  bargain  between  a  company  of  adventurers  and  the  public,  the 
terms  of  which  are  expressed  in  a  statute ;  and  the  rule  of  construction  in  all 
such  cases  is  now  fully  established  to  be  this, — that  any  ambiguity  in  the  terms 
of  the  contract  must  operate  against  the  adventurers,  and  in  favour  of  the  public ; 
and  the  plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them  by  the 
^tLiCkcrt  act.  This  rule  is  '''laid  down  in  distinct  terms  by  the  Court  in  the  case 
^^^^  of  The  Hull  Dock  Company  v.  La  Marche,  8  B.  &  0.  51,  where  some 
previous  authorities  are  cited ;  and  it  was  also  acted  upon  in  the  case  of  The 
Leeds  and  Liverpool  Canal  Company  v.  Hustler,  1  B.  &  C.  424." 

Now  the  Act  of  Union,  89  &40  G.  8,  c.  67,  expresses  in  article  6,  the  great 
anxiety  of  the  legislature  that  the  trade  and  commerce  of  Ireland  should  be 
placed  on  the  same  footing  as  that  of  Great  Britain ;  and  as  to  the  sea  dividing 
the  two  countries,  the  same  separation  exists  between  the  Isle  of  Wight  and 
Hampshire,  or  Anglesea  and  Wales ;  and  yet  none  would  contend  that  the  Isle 
of  Wight  or  Anglesea  are,  as  to  Great  Britain,  in  parts  beyond  the  seas.  The 
parliament  too,  which,  if  it  thought  fit,  might  sit  in  Ireland,  must  be  as  much 
the  parliament  of,  and  speaking  from,  Ireland,  as  the  parliament  of,  and  speak- 
ing from.  Great  Britain.  If,  when  parliament  met  in  Dublin,  it  could  not  be 
said  that  Great  Britain  was  in  parts  beyond  the  seas,  neither  can  it  be  said  that 
Dublin  b  in  parts  beyond  the  seas  when  parliament  meets  in  London.  Were 
it  otherwise,  the  king,  who  cannot  leave  the  realm,  would  be  precluded  from 
Tisiting  his  Irish  dominions.  '<  The  seas,"  in  the  legal  acceptation  of  parts 
beyond  the  seas,  mean,  the  seas  which  divide  the  country  legislatins  from 
countries  not  legislated  for.  Ireland,  therefore,  which  might  be  Myond  the  seas 
before  the  Union,  has  ceased  to  be  so  since.  There  is  no  reason  why  duties 
should  be  imposed  on  ^oods  from  Dublin  more  than  on  goods  from  Liverpool  or 
Glasgow.    The  authority  cited  on  the  subject  of  illegitimacy  turned  on  the  pos- 
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sibilitj  of  access  by  a  hasband  who  is  within  the  foar  seas,  and  does  not  ifect 
the  pi;esent  question :  and  with  reference  to  the  ^statute  of  limitations,  p^ 
the  14th  Car.  2,  the  lOrh  Ann.,  and  the  5th  O.  1,  it  may  be  admitted  ^  ^ 
that,  before  the  Union,  Ireland  was  a  separate  kingdom,  and,  within  the  mm- 
ing  of  those  acts,  beyond  the  seas.  Bat  in  King  v.  Walker,  1  W.  Bl.  86,  it  is 
said  that  the  21  Jac.  1,  is  the  first  statute  in  which  the  expression  hofond  tk 
seas  is  to  be  found :  beifbre  that  statute  the  words  employed  to  express  the  sue 
meaning  were,  out  of  the  realm;  33  H.  8,  c.  12  (Irish  act),  32,  H.8,e.l;u4 
Dublin  is  not  out  of  the  realm.  So  in  10  Car.  1,  sess.  1,  o.  6  (Irish  act),  10 
Car.  1,  sess.  3,  c.  21,  and  6  Ann.  c.  10,  s.  17  (Irish  act),  out  of  the  redm,  out 
of  this  kingdom,  and  beyond  seas,  are  all  used  in  the  same  sense. 

And  in  many  acts  since  the  Union,  beyond  seas  is  used  in  a  sense  exehdJDg 
Ireland,  and  as  opposed  to  the  United  Kingdom.  As  43  O.  3,  c.  ^,  a.  1, 
which  regulates  the  passage  of  emigrants  to  parts  beyond  the  seas,  and  spesb 
of  masters  of  ships  clearing  out  from  England  or  Ireland  to  parts  beyond  tke 
seas,  &c.  So,  5  O.  4,  c.  84,  ss.  3,  5,  6,  8,  provides  for  the  transportation  cf 
offenders  from  Great  Britain  to  any  place  beyond  the  seas  appointed  by  ba 
majesty.  That  could  never  mean  Dublin,  or  that  offenders  returning  fron 
transportation  would,  at  Dublin,  be  still  deemed  to  be  beyond  the  seas.  Tbeo. 
by  6  G.  4,  c.  107,  s.  100,  all  trade  by  sea  from  any  part  of  the  United  Kingdco 
to  any  other  part  is  to  be  deemed  a  coasting  trade ;  which,  being  an  act  in  ptri 
materia,  with  the  Bristol  Dock  Act,  shews  what  the  legislature  meant  by  oosst- 
wise  when  it  imposed  a  duty  to  be  levied  by  adventurers.  In  the  3  &  4  W.  4, 
0.  52,  an  act  for  regulating  the  customs,  Ireland  is  repeatedly  excluded  from  W 
ing  within  the  meaning  of  parts  beyond  the  seas  :  ss.  2,  3,  5,  10, 15,  r^tM 
35,  62,  63,  64,  65,  72,  78,  80.  Throughout  the  act  British  ships"  in-  ^ 
eludes  Irish  as  well  as  English  or  Scotch  ;  ss.  2,  8,  6,  8,  16,  44,  56,  83, 84, 
112.  In  ss.  107,  117,  the  trade  from  any  part  of  the  United  Kingdom  to  my 
other  part  is  treated  as  a  coasting  trade,  and  foreign  goods  are  distiognisbed 
from  British,  including  Irish  :  ss.  33,  40,  53,  56,  113.  To  the  same  effect  ue 
provisions  in  3  &  4  W.  4,  c.  53,  ss.  28, 49,  74,  77,  80  j  in  3  &  4  W.  4,  c  54,  e. 
7,  8,  9,  12  3  3  &  4  W.  4,  c.  55,  s.  3. 

And  the  Liverpool  Act,  51  G.  3,  c.  cxliii.  (local  and  public,)  which  imjKse* 
duties  on  all  goods  from  parts  beyond  the  seas,  shews  by  its  schedule  (A.)  what 
is  meant  by  parts  beyond  the  seas.  On  goods  coming  from  British  colonies  or 
foreign  places  beyond  seas,  one  duty  is  imposed ;  and  on  goods  coming  cotst- 
wiso,  including  Guernsey  and  Jersey,  &c.,  another. 

The  only  statute  that  affords  a  colour  for  the  plaintiff's  argument  is  the  4o 
G.  3,  c.  68,  s.  2.  But  Ireland  is  only  named  in  the  schedule  to  that  act,  a 
abundanti  oautel&,  and  there  is  an  express  provision  that  nothing  in  the  act  ]$ 
to  repeal  or  alter  the  acts  of  Union. 

Then,  if  the  defendant's  goods  were  imported  coastwise,  within  the  meaniDj! 
of  the  48  G.  3,  c.  zi.,  and  not  from  beyond  the  seas,  the  goods  are  of  Britisb 
manufacture,  and  so  exempt  from  duty.  In  all  imperial  acts  since  the  Union. 
British  includes  Irish:  the  king  is  Britanniarum  Rex;  and  the  Attoroej- 
General  v.  Mackenzie,  11  Price,  284,  is  an  express  decision  that  Irish  spiiiu 
are  British  spirits. 

Stephen^  in  reply  relied  upon  the  43  G.  3,  c.  68,  s.  2,  as  a  contemponoeou 
exposition  of  the  intention  of  the  legislature,  but  observed  that  the  parliaffleot 
does  not  *in  contemplation  of  law  sit  at  Dublin,  or  elsewhere  than  at  rt^ 
Westminster )  for  if  it  were  supposed  to  sit  in  every  pari  of  the  ^ 
kingdom,  statutes  need  not  have  been  named  of  Marlbridge,  Acton  Bomel 
and  the  like.  In  43  G.  3,  c.  56,  and  5  G.  4,  c.  84,  Ireland  was  ooly  men- 
tioned as  a  terminus  k  quo,  and  in  24  G.  3,  c.  56,  s.  5,  was  neoessanlyn* 
eluded  for  the  purposes  of  the  act.  But  the  6  G.  4,  c.  107,  s.  100,  taken  ia 
connection  with  the  4  G.  4,  c.  76^  shewed  that  at  the  time  of  p.issing  those  a^ 
the  trade  with  Ireland  was  then  reoentlj  become  a  coasting  trade.    Tbey^ 
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not  repeal  the  Bristol  Dock  Act,  bnt  were  passed  alio  intaita,  for  the  purposes 
of  revenue,  &o.  The  duties  on  ^oods  imposed  bj  the  Liverpool  Dock  Act  were 
confined  to  foreign  productions  :  but  the  Bristol  Dock  Act  imposed  the  duties 
on  goods  from  parts  beyond  the  seas,  not  from  foreign  parts  beyond  the  seas. 

With  reference  to  custom-house  regulations,  and  when  expressly  declared  to 
be  so,  Irish  goods  might  be  deem^  British  goods ;  but  they  were  neither 
brought  coastwise,  nor  British  goods  within  the  meaning  of  the  Bristol  Dock 
Act. 

The  case  of  the  Attorney-General  v,  M'Kenzie  turned  on  the  peculiar  lan- 
guage of  the  26  G.  3.  Cur.  ado,  vult 

TiNDAL,  C.  J.  Upon  this  special  case,  the  question  is,  whether  the  linens, 
the  produce  and  manufacture  of  Ireland,  imported  from  Dublin,  in  Ireland, 
into  the  port  of  Bristol,  are,  or  are  not,  liable  to  the  duty  imposed  by  tho 
thirty-eighth  section  of  the  Bristol  Dock  Act,  48  G.  3,  c.  xi  ?  The  duty  is  im- 
posed by  that  section  <'on  goods,  wares,  and  merchandise  imported  from  parts 
beyond  the  seas,  and  not  brought  by  inland  navigation  into  the  port  of  Bristol,'' 
*600l  ^^^  ^^^^  ''  ^°  goods,  *wares  and  merchandise  brought  coastwise  into  the 
J  said  port,  of  foreign  growth  or  importation,  but  not  of  British  growth  or 
manufacture."  The  plaintiff  contends,  that  the  goods  in  question  fall  within 
the  first  branch  of  the  description.  The  defendant,  on  the  other  hand,  contends 
that  they  fall  under  neither  of  the  heads  above  referred  to :  not  under  the 
first,  because  Ireland,  at  the  time  of  passing  this  act,  was  not,  within  the 
meaning  of  the  statute,  "  beyond  the  seas :"  not  under  the  second,  because 
although  the  goods  in  question  were  carried  coastwise  (as  he  the  defendant 
contends  they  were,)  they  were  not  of  foreign  growth  or  importation^  hut  vot 
of  British  growth  or  manufacture"  so  as  to  fill  up  this  second  description  of 
goods  liable  to  the  duty. 

With  respect  to  the  duty  imposed  on  goods  falling  within  the  second  descrip- 
tion, we  cannot  bring  ourselves  to  the  opinion,  that  goods  imported  from  any 
port  in  Ireland  into  Bristol  can  be  considered  to  be  goods  brought  coastwise, 
within  the  meaning  of  the  act.  The  words  are  incapable  of  such  a  construction 
in  their  natural  and  popular  sense :  and  there  is  no  technical  meaning  an- 
nexed to  the  expression.  It  is  nrged  in  argument,  that  by  the  6  G.  4,  c.  107, 
8.  100,  the  legislature  has  enacted,  that  all  trade  from  any  one  part  of  the 
United  Kingdom  to  any  other  part  shall  be  deemed  to  be  a  coasting  trade. 
But  that  enactment  is  expressly  declared  to  be  made  '^  for  the  purposes  of 
trade  and  navigation,  and  the  revenue  of  the  realm."  And  we  are  of  opinion 
that  a  legislative  enactment  for  that  purpose  cannot  have  the  effect  of  repealing 
a  duty  or  toll  imposed  by  a  former  statute,  such  duty  not  being  any  part  of  the 
public  revenue  of  the  realm,  but  granted  by  the  legislature  to  private  indi- 
viduals for  good  and  valuable  service  rendered  by  them  to  the  public  :  so  far, 
^6011  *^^^^^^^^^9  ^3  ^^^  claim  to  the  duty  imposed  by  the  statute  48  G.  3, 
-'  is  concerned,  we  think  the  same  meaning  belongs  to  the  term,  <'  coast- 
wise" at  the  present  time,  as  it  had  at  the  time  of  passing  that  act. 

The  only  question,  therefore,  which  we  propose  to  consider  is,  whether  the 
goods  in  question  were  imported  <'  from  parts  beyond  the  seas." 

Before  we  proceed,  however,  to  state  the  grounds  of  the  opinion  at  which  we 
have  arrived,  after  the  best  consideration  we  have  been  able  to  bring  to  a  case 
of  considerable  difficulty,  it  may  be  useful  to  observe,  that  the  terms  employed 
by  the  legislature  in  imposing  the  duty,  both  in  the  43  G.  3,  c.  140,  s.  75,  and 
also  in  the  48  G.  3,  above  referred  to,  are  substantially  the  same.  The  two 
acts  differ,  indeed,  from  each  other  in  one  very  important  particular:  that 
whereas,  by  the  former  act,  goods  brought  coastwise  are  exempted  from  duty } 
by  the  latter,  goods  brought  coastwise  are  made  liable  to  the  duty,  if  of  foreign 
growth  or  importation.  But  each  of  the  acts  in  imposing  the  duty  uses  pre- 
cisely the  same  expressions :  viz.  goods  imported  from  parts  beyond  the  seas ; 
goods  brought  coastwise }  and  goods  brought  by  inland  navigation.     So  that 
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there  can  be  no  doubt  that  the  legislatare,  ia  using  the  words  '<  goods  imported 
from  parts  beyond  the  seas  into  the  port  of  Bristol/'  intended  one  and  the  suse 
subject-matter  of  duty  in  both  the  acts.  What  such  meaning  and  intentkn  d 
the  legislature  was  we  are  called  upon  to  declare. 

If  these  words  are  to  be  taken  in  their  plain,  natural,  and  popolsr  m% 
without  reference  to  any  technical  meaning  acquired  by  legal  use,  there  ccaii 
be  no  difficulty  in  their  interpretation.  No  one  would  hesitate  to  say,  thattkj 
were  intended  to  express  the  importing  of  goods  into  the  port  of  Bristol,  it 
Tessels  which  arrived  *from  any  port  or  place  not  being  in  England  or  r^2 
Scotland.  For  as  the  clause  which  imposes  the  duty,  both  in  the  eartier 
and  later  act,  specifies  and  distinguishes  the  three  modes  by  which,  onlj  g ocdi 
and  merchandises  can  be  imoorted  into  the  port  of  Bristol  by  water;  tktbts 
say,  by  inland  naTigation,  by  vessels  sailing  coastwise,  and  by  vessels  frca 
"  parts  beyond  the  seas/'  the  latter  expression  must  be  taken  to  comprehefii 
every  mode  of  importation  of  goods  not  included  in  the  former  two.  Aiid  ^ 
the  coastwise  navigation  comprehends  the  navigation  from  all  parts  of  EsgUod 
and  Scotland,  and  as  the  inland  navigation  comprehends  all  importatioQ  ^c 
any  part  of  the  interior,  the  importation  "  from  parts  beyond  the  seafi"  o^ 
comprehend  the  bringing  in  of  goods  by  sea  from  all  other  plaoes  whatsoeTeif 
and,  consequently,  the  ports  of  Irebmd  equally  with  thoee  of  America  vsl 
France. 

Such  being  the  natural  and  ordinary  interpretation  of  the  words  of  tkcsttr 
tute,  it  is  not  to  be  lost  sight  of  during  the  whole  of  the  inquiry;  for^uniea 
there  is  some  technical  sense  in  which  the  words  are  nsed,  or  unless  the  t^t- 
struotion  of  other  parts  of  the  act  does,  of  necessity,  give  a  different  meum>g '^ 
these  words,  there  is  np  safer  mode  of  construing  a  statute,  than  by  interpreu3| 
the  words  employed  therein  according  to  their  ordinary  and  fiuniliar  signis* 
tion.  The  argument,  however,  on  the  part  of  the  defendant  is,  that  the  phi^ 
^^  parts  beyond  the  seas"  is  used  by  the  legislature  in  these  statutes  in  the  tub- 
nical  sense  in  which  it  was  well  known  by  the  Engfish  law;  that  the  Kh^t. 
ledffed  meaning  of  that  expression  was  the  same  as  ^'  out  of  the  realm  of  is- 
land;" and  that,  although  Ireland  was  at  one  time,  and  for  certain  porp(^^ 
clearly  held  to  be  "beyond  the  seas"  in  such  legal  sense,  yet  that,  siDwta 
passing  of  the  Act  of  Union,  *Ireland  has  become  a  component  part  of  r,^^ 
the  same  realm  with  England,  and,  consequently,  from  that  time  has 
ceased  to  be  beyond  the  seas,  as  to  Enghmd,  within  the  proper  legal  mesBiq 
of  the  expression. 

That  Ireland,  before  the  Union,  was  held  to  be  "beyond  the  sets"  witbifr 
ference  to  England,  is  certain.  It  was  beyond  the  seas  within  the  mtMmf 
the  exception  in  the  statute  of  limitations,  21  Jac.  1.  It  was  so  ruled  bj  H>: 
C.  J.,  and,  as  the  reporter  says,  upon  consideration :  Nightingale  v.  Admi*  1 
Show.  Rep.  91,  It  is  stated  to  be  beyond  seas  for  the  purpose  of  presuEi^is 
non  access  to  the  wife,  if  the  husband  be  in  Ireland  for  a  year,  and  the  wife  c 
England  during  that  time  has  issue :  Jenkin's  Cent  1  oa.  18.  Co.  ^^^-p 
a.  So  it  was  held  to  be  beyond  the  seas,  with  respect  to  the  exoeptiwifi  of  a> 
abilities  under  the  statutes  relating  to  fines,  and  in  some  other  instance,  i* 
is  also  clear,  that  the  expression  in  the  books,  "  beyond  the  seas,"  may  be  usJ 
to  be  the  same  in  effect  as  "  out  of  the  realm  of  England ;"  for  so  hoi  ^  <• 
explains  the  phrase  in  his  commentary  on  Litt.  s.  677,  Littleton  there  st^ 
"  if  the  husband  goeth  beyond  sea/'  and  Lord  Coke  saying,  "if  he  btd  .a: 
within  the  realm  it  dot^)  not  alter  the  case."  And  the  expressions  *'  b«J  =: 
the  sea"  and  "within  the  land,"  or  "within  the  realm/'  appear  to  be ;-^; 
indiscriminately  for  each  other  in  the  statutes  relating  to  fines.  Sec  lb  L^  ^ 
St.  4;  4  Hen.  7,  c.  24,  s.  6,  in  which  latter  sUtute  parties  are  exempt^J'; 
are  described  as  "  out  of  this  knd,"  and  who  are  afterwards  in  the  suae  su:-  • 
directed  to  make  their  claim  within  ten  years  next  after  their  "coming  iotc  '^^ 
realm/'  and  at  no  time  afjter.    To  the  same  effect|  also,  in  27  Elit-  ^  ^'  ^  *" 
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*6041  ^^^  statute  ^makes  proyision  for  persons  '^  beyond  tlie  seas/'  so  as 
^  <<8nch  person  beyond  the  seas"  shall,  within  seven  years  next  after 
the  return  of  such  <<  person  within  the  realm  of  England/'  or  the  death  of 
such  person  if  he  shall,  before  his  return,  die  <'  in  any  foreign  country,  sue 
his  writ  of  error,  &c/'  It  appears,  therefore,  from  these  and  other  authorities 
which  might  be  cited,  that  Ireland  was,  at  the  several  periods  of  time  to  which 
they  respectively  refer,  considered  to  be  "  in  parts  beyond  the  seas,"  that  is, 
'^  out  of  this  realm  of  England." 

It  follows,  therefore,  as  an  undeniable  consequence,  that  if  the  act  imposing 
the  duty  in  question  had  been  passed  before  the  Act  of  Union,  the  laying  of 
the  duty  on  goods  imported  ''from  parts  beyond  the  seas"  would  have  attached 
upon  goods  imported  from  Ireland ;  that  country  being  unquestionably,  before 
the  Union,  ''beyond  the  seas,"  whether  the  words  are  taken  in  their  natural 
and  ordinary  sense,  or  in  the  legal  meaning  of  the  phrase  "  out  of  this  land," 
or  "  out  of  this  realm  of  England."  But  as  the  Bristol  dock  acts  were  passed 
after  the  Union,  the  great  question  in  this  case  arises  upon  the  effect  and  ope- 
ration of  the  Act  of  Union  upon  the  construction  of  those  words.  The  defen- 
dant argues,  that  from  the  moment  the  Act  of  Union  was  passed,  Ireland  was 
no  longer  "beyond  the  seas"  with  reference  to  England,  but  part  of  one  and 
the  same  realm,  namely,  part  of  the  United  Kingdom  of  Oreat  Britain,  and  Ire- 
land :  that  whereas  before,  Ireland  was  divided  from  England  by  St.  George's 
Channel,  now  it  is  no  otherwise  divided  from  it  than  the  Isle  of  Wight  from 
the  county  of  Southampton;  and  consequently,  that  when  the  statute  48  0.  8, 
which  was  passed  subsequently  to  the  Act  of  Union,  imposed  a  duty  on  all 
goods  imported  from  parts  beyond  the  seas,  it  could  not  comprehend  the  impor- 
tation of  goods  from  Ireland. 

*6051  *^^^f®  appears  to  be  no  provision  contained  in  either  of  the  statutes, 
^  43  0.  8,  or  48  G.  3,  which  throws  any  certain  light  on  the  intention 
of  the  legislature  with  respect  to  the  disputed  question :  we  must,  therefore, 
have  recourse  to  the  Act  of  Union  itself,  and  must  further  consider  different 
Acts  of  the  legislature,  relating  to  this  subject-matter,  which  have  passed  since 
the  period  of  the  Union ;  in  order  to  discover,  if  possible,  such  indications  of 
the  intention  of  the  legislature  upon  the  subject  in  dispute,  as  may  enable  us 
to  come  to  a  safe  conclusion  thereon. 

The  part  of  the  Act  of  Union,  39  &  40  G.  3,  o.  67,  which  has  been  chiefly 
relied  on  by  the  defendant,  is  article  6.     It  is  not  contended  that  there  is  any 

E'  of  the  Act  of  Union  which  in  terms  brings  Ireland  into  the  realm  of 
land,  80  as  to  make  it  literally  "  part  of  the  same  land"  or  "  within  the 
n,"  according  to  the  equivalent  expression  in  the  older  authorities  before 
adverted  to ;  but  it  is  argued,  and  with  great  appearance  of  reason,  that  bv  in- 
corporating the  two  countries  into  one  new  united  kingdom,  the  same  legal 
consequences  ought  to  follow  which  undoubtedly  would  nave  followed  if  that 
country  had,  by  the  act  of  the  legislature,  been  expressly  declared  to  form  part 
of  the  realm  of  England  alone :  and  it  is  insisted  more  particularly,  that  the 
sixth  article  of  the  Union,  enacting  that  the  subjects  of  the  two  countries  are 
placed  upon  the  same  footing  generally  in  respect  of  trade  and  navigation  in  all 
ports  and  places  in  the  United  Kingdom  and  its  dependedcies,  declares  in 
effect,  that  goods,  the  produce  or  manu&cture  of  Ireland,  shall  not  be  made 
subject  by  any  future  act  to  a  larger  duty  for  entering  any  port  of  England, 
than  similar  ^kkIs  from  any  port  of  Great  Britain. 

We  feel  the  full  force  of  this  argument,  and  if  the  determination  of  the 
MTiai  question  before  us  had  turned  upon  *the  construotion  of  the  act  of  ITnion 
^^  -^  alone,  we  should  have  thought  it  extremely  difficult  to  avoid  the  con- 
clusion above  contended  for. 

But  several  statutes  have  been  referred  to  by  the  plaintiff  as  having  passed 
since  the  Act  of  Union,  and  which  are  by  him  insisted  upon  to  be  inconsistent 
with  the  defendant's  inference,  that  the  effect  of  the  union  of  the  two  king. 
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doms  was  to  prevent  Ireland  from  continning  '^  beyond  the  seas"  with  xefer- 
ence  to  England.  The  whole  strength  of  the  argnment,  on  the  part  of  t^e 
defendant,  rests,  it  mast  be  recollected,  upon  that  assumption;  and  if  it  Bbonld, 
upon  reference  to  those  statutes,  appear  that  since  the  Act  of  Union,  and  not- 
withstanding  its  provisions,  Irelimd  has  been  recognised  by  the  legislature 
as  still  being  *^  beyond  the  seas"  with  respect  to  England,  the  inference  dnvs 
from  the  passing  of  the  Act  of  Union  must  &I1  to  the  ground,  and  the  legis- 
lature itself  will  have  afforded  an  exposition  of  the  sense  and  meaning  wbich  it 
attached  to  that  phrase,  where  it  occurs  in  the  two  statutes  now  under  ctm- 
sideration.  And  upon  reference  to  these  statutes  subsequently  passed,  vt 
think  such  is  the  necessary  conclusion,  and^  consequently,  that  we  are  boaod 
to  adopt  such  legislative  exposition,  and  to  submit  our  private  jodgmeBk,  is 
expounding  the  two  statutes,  to  the  same  authority  by  which  they  were  enacted. 
First,  let  us  advert  to  the  statute  passed  in  the  8  &  4  W.  4,  c.  42.    Tie 

^  seventh  section  enacts,  that  after  the  act  shall  commence,  no  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  shall  be  deemed  to  be  beyond  ihe  seis 
within  the  meaning  of  the  statute  21  Jac.  1.  Now  if,  by  the  mmple  operatioa 
of  the  Act  of  Union,  Ireland  had  become,  as  contended  by  the  defendant,  so 
longer  **  beyond  the  seas"  with  reference  to  England,  such  an  enactment  irould 
seem  to  have  been  *unnecessary.  The  making  of  such  enactment,  ^^• 
therefore,  affords  reasonable  ground  for  the  inference,  that,  in  the  jndg-  *- 
ment  of  die  legislature,  such  consequence  had  not  followed.  A  similar  obser- 
vation arises  on  the  statute  8  &  4  W .  4,  c.  27.  By  section  16,  of  that  act,  la 
exception  is  made  in  favour  of  a  person  under  disability  by  reason  of  his  beisg 
''  absent  beyond  the  seas"  at  the  time  of  the  right  first  accruing :  asd  ia 
section  19;  it  is  forther  enacted,  that  no  part  of  the  United  Kingdom  of  Great 
Britain  or  Ireland  shall  be  deemed  to  be  '^  beyond  seas"  within  the  meaning  of 
that  act.  Where  was  the  necessity  for  this  enactment  if  Ireland  had  alrodj 
ceased  to  be  beyond  the  seas  7  But  if  these  provisions  should  be  argued  to  k 
made  pro  majori  cauteU  only,  let  us  next  advert  to  the  statute  6  G.  4,  o.  107,  «• 
100.  By  that  statute  it  is  enacted,  that  no  part  of  the  United  Kingdom,  bav- 
ever  situated  with  regard  to  any  other  part  thereof,  shall  be  deemed  in  law,  vitk 
reference  to  each  other,  to  be  <<  parts  beyond  the  seas"  in  any  matter  relatiog  to 
the  trade  or  navigation,  or  revenue  of  the  realm.  Upon  which  statute  two  ob- 
servations arise :  first,  that  when  compared  with  the  sixth  article  of  Uie  Act  d 
Union,  it  applies  distinctly  und  closely  to  the  main  object  of  that  article  ;  rrt, 
the  equilisation  of  the  king's  subjects  of  Great  Britain  and  Ireland,  in  respect 
of  trade  and  navigation  in  all  ports  and  places  of  the  United  EJngdom  and  its 
dependencies :  and,  therefbre^  the  inference  arises,  that  the  legislature  did  net 
consider  that  Ireland  had  ceased  to  be  "  in  parts  beyond  the  seas"  from  the 
time  of  the  Union ;  for  had  such  been  the  consequence,  no  neces^ty  wtmld 
there  have  been  to  make  a  subsequent  enactment  expressly  to  that  effect  Tbe 
second  observation  is,  that  although  this  statute  makes  every  part  of  Qr&i 
Britain  and  Ireland  cease  to  be  beyond  the  seas  with  respect  to  any  other  part, 
yet  it  is  only  so  enacted  *with  respect  to  the  object  and  purpose  declared  ^^^ 
in  the  same  section,  that  is, ''  in  any  matter  relating  to  the  trade  or  navi-  ^ 
gation,  or  revenues  of  the  realm ;"  and  such  an  enactment  for  general  and  pub- 
lic purposes  could  not  operate  as  a  repeal  of  a  duty  or  toll  already  granted  to  i 
private  company  by  a  former  act.  Ireland  might,  therefore,  cease  to  be 
"  beyond  the  seas"  for  the  purposes  of  the  one  statu te^  but  continne  "beyond 
the  seas"  for  the  purposes  of  the  other. 

But  the  statute  43  G.  8,  c.  68,  is  the  act  by  which  we  feel  ourselves  m^^ 
strongly  pressed  to  the  conclusion,  that  the  legislature  has  in  effect  declared, 
that  at  that  time  Ireland  was  still  considered  as  "  beyond  the  seas"  with  refer- 
ence to  England;  and  has  thereby  itself  expounded,  by  a  contemporanecs.* 

enactment,  the  meaning  of  the  clause  in  the  two  Bristol  dock  acts,  the  48  G.  ^ 

c.  cxl.,  and  the  subsequent  act  of  the  48  G.  3,  o.  xi. 
By  the  second  section  of  the  act  now  referred  tO;  certain  dntiefl  of  e«f*cs« 
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are  granted  to  the  king  np<m  gooda  imported  and  brought  into  Gieat  Britain 
''  from  parts  beyond  toe  seas,'^  By  sect.  4,  it  is  enact^,  that  nothing  in  the 
act  contained  shall  extend  to  repeal  or  alter  any  of  the  provisions  contained  in 
the  Act  of  Union.  The  schedule  A,  which  is  annexed  to  the  act|  contains  the 
daties  of  customs  payable  on  the  importation  inU)  Great  Britain  of  certain 
goods,  &C. ;  and  when  the  article  <'  com''  occurS|  two  tilbles  are  subjoined,  of 
which  table  1,  is  stated  to  contain  the  duties  payable  on  different  kinds  of  com 
on  importation,  exa/jptfrom  Ireland;  and  the  table  2,  is  stated  to  contain  the 
duties  payable  on  com  on  importatum  from  Ireland.  Now  the  duty  of  custom 
being  granted  expressly  upon  goods  imported  into  Great  Britain  ''  from  pi^s 
beyond  the  seas/'  the  question  arises,  with  respect  to  the  table  No.  1,  Why 
should  the  importation  from  Ireland  be  exoepted|  if  Ireland  was  aLready,  by  the 
♦AAQi  '^'operation  of  the  act  of  UnioHi  no  longer  ^^  b^ond  the  seas''  with  refer- 
-  -■  enoe  to  Great  Britain  ?  And  again,  ¥rith  respect  to  table  No.  2,  the 
dutieil  of  customs  having  been  ^nly  fftanted  foa  goods,  imported  from  ''  beyond 
the  seas/'  the  table  of  pvrticul^r.  duties  upon  com  imported  into  Gxeat  Britain 
fimn^L  Ireland  is  equivalent  to  an  express  declaration  that  Ireland  comes  within 
the  general  depcription  of  places,  the  importation  of  goods  from  whence  is 
liable  to  the  duty  imposed  by  the  act.  The  observation  appears  the  stronger, 
from  the  reference  that  is  made  to  the  effect  of  the  Act  of  Union,  which  cannot, 
therefore,  be  supposed  to  have  been  out  of  view  of  the  legislature  at  the  time : 
aud  further,  the  act  now  under  consideration  is  strietly  contemporaneous  with 
the, first  of  the  Bristol  dock  acts;  the  royal  assent  having  been  given  to  the  one 
in  June,  and  to  the  other  in  August  of  the  very  same  year. 

Wid  cannot  but  consider  these  legislative  enactments  as  forming  a  glossaiv 
for  the  proper  interpretation  of  the  expressions  in  the  Bristol  Dock  Act  which 
are  considered  to  be  left  in  doubt;  and  that  the  effect  of  the  several  statutes 
above  referred  to  is  sufficient  to  destroy  the  inference  upon  which  the  whole  of 
the  defendant's  argument  rests,  vis.  that  by  the  Act  of  Union  Ireland  ceased 
for  all  purposes  to  be  considered  in  parts  beyond  the  seas. 

Upon  the  whole  of  the  question  it  appears  to  us,  that  if  the  words  ''parts 
beyond  the  sea"  are  to  be  taken  in  their  plain  and  natural  sense  as  denoting 
the  relative  locality  of  the  ports  from  which  the  goods  are  sent,  and  the  port  of 
Bristol  into  which  they  are  sent,  Ireland  in  that  sense  of  the  words,  is  mani- 
festlv  "  in  parts  beyond  the  seas :"  that  if  the  words  are  to  be  taken  in  their 
legal  technical  sense,  then,  undoubtedly,  before  the  Union  IreUnd  was  in  parts 
beyond  the  seas :  that,  although  the  Act  of  Union,  if  taken  separately  and  alone, 
^6101  *°^^S^^  '^  ^  ^^^  inference  that  Ireland  after  the  Union  was  no  longer 
-'  to  be  considered  '<  beyond  the  seas,"  yet  that  the  legislature  has,  ny 
divers  acts  passed  since  the  act  of  Union,  at  once  rebutted  such  inference,  and 
affwded  its  own  exposition  of  the  sense  in  which  the  phrase  ''parts  beyond  the 
seas"  was  still  to  be  understood  with  respect  to  Ireland;  and  feeling  ouraelves 
bound  to  attend  to  such  exposition,  we  hold  that  the  proper  interpretation  of 
the  statutes  relating  to  the  Bristol  docks  is,  that  goods  imported  from  Ireland 
in^  the  port  of  Bristol  are  "  ffoods  imported  from  parts  beyond  the  seas,"  and, 
therefore,  liable  to  the  duty  churned :  and  for  these  reasons,  we  give 

Judgment  for  the  plaintiff. 


*611]  *KEGULiE  GENEBALBS. 

1.  Whereas  by  the  statute  4  H.  4,  c.  18,  it  was  enacted,  "  that  all  the 
attorneys  shall  be  examined  by  the  justices,  and  by  their  discretions  their 
names  put  on  the  roll,  and  they  that  be  good  and  virtuous  and  of  good  fame 
shall  be  received,  and  sworn  well  and  truly  to  serve  in  their  offices :"  And 
whereas  by  the  statute  3  Jac.  1,  c.  7,  s.  2,  it  was  enacted,  "  that  none  shall 
from  henceforth  be  admitted  attorneys  in  any  of  the  King's  Courts  of  Record, 
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bat  snoli  as  have  been  brougbi  np  in  tbe  same  eourtSy  or  otbenrise  wdl  ync- 
tiaed  in  soliciting  of  caoses,  and  have  been  found  by  their  dealings  to  be  aJnlfol 
and  of  honest  disposition,  and  that  none  be  suffered  to  solicit  anj  cause  or 
causes  in  any  of  tbe  Courts  aforesaid,  but  only  such  as  are  known  to  be  mea  of 
sufficient  and  honest  disposition :"  And  whereas  by  a  rule  made  in  Michaehou 
Term,  1654,  in  the  Courts  of  King's  Bench  and  Common  Pleas,  it  was  ordered 
that  the  Courts  *^  should  once  in  every  year  in  Michaelmas  Term,  nomioite 
twelve  or  more  able  and  credible  practisers  to  continue  for  the  ensuing  jeir  tg 
examine  such  persons  as  should  desire  to  be  admitted  attorneys,  and  appoint 
convenient  times  and  places  for  the  examination ;  and  the  persons  desiring  to  be 
admitted  were  first  to  attend  with  their  proofs  of  service,  then  to  repair  to  tk 
persons  appointed  to  examine,  and  being  approved,  to  be  presented  to  Cooit, 
and  sworn :"  And  whereas  by  the  statute  2  G.  2,  c.  23,  s.  2,  it  was  enacted 
that  the  Judges,  or  any  one  or  more  of  them,  should,  and  they  were  theiebj 
authorised  and  ^required,  before  they  should  admit  such  person  to  take  ^^^ 
the  oath,  to  examine  and  inquire  by  such  ways  and  means  as  they  should  I- 
think  proper  touching  his  fitness  and  capacity  to  act  as  an  attorney;  and  if  ssek 
Judge  or  Judges  respectively  should  be  thereby  satisfied  that  such  persoa  if 
duly  qualified  to  be  admitted  to  act  as  an  attorney,  then,  and  not  otherwise,  tke 
said  Judge  or  Judges  of  the  said  Courts  respectively  should,  and  they  were 
thereby  authorized  to  administer  to  such  persons  the  oath  thereinafter  direeted 
to  be  taken  by  attorneys ;  and  after  such  oath  taken,  to  cause  him  to  be  ad- 
mitted an  attorney  of  such  Court  respectively :"  And  whereas,  in  order  to  can; 
the  last  mentioned  statute  more  fully  into  effect,  it  is  expedient  annuaUj  to 
appoint  examiners,  subject  to  the  control  of  the  Judges  in  the  manner  hernih 
after  mentioned : 

It  is  ordbred,  that  the  several  Masters  and  Prothonotariea  for  the  time 
being  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer  re6pe^ 
tively,  together  with  twelve  attorneys  or  solicitors,  be  appointed  by  a  rale  of 
Court  in  Easter  Term  in  every  year  to  be  examiners  for  one  year ;  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  Masters  or  Prothonotarics)  shall  be 
competent  to  conduct  the  examination;  and  that  from  and  after  the  last  daj  d 
next  Easter  Term,  subject  to  such  appeal  as  hereinafter  mentioned,  no  penoa 
shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the  Courts,  except  on  pro- 
duction of  a  certificate  signed  by  the  major  part  of  such  examiners  actoallj 
present  at  and  conducting  his  examination,  testifying  his  fitness  and  capacity  to 
act  as  an  attorney,  such  certificate  to  be  in  force  only  to  the  end  of  the  tero 
next  following  the  date  thereof,  unless  such  time  shall  be  specially  ext^ded  by 
the  order  of  a  Judge. 

*2.  It  is  further  ordered,  that  the  examiners  so  to  be  appointed  n^^z 
shall  conduct  the  said  examinations  under  regulations  to  be  first  sob-  '- 
mitted  to  and  approved  by  the  Judges. 

8.  And  it  is  further  ordered,  that  in  case  any  person  shall  be  diasatisfiBd 
with  the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at  libertj 
to  apply  for  admission  by  petition  in  writing  to  the  Judges,  to  be  delivered  to 
the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of  Kin^s  Bench,  upon  whidi 
no  fee  or  gratuity  shall  be  received,  which  application  shall  be  beard  in  Stf> 
jcants'  Inn  hall  by  not  less  than  three  of  Che  Judges. 

4.  And  whereas  the  hall  or  building  of  the  Incorporated  Law  Society  of  the 
United  Kingdom  in  Chancery  Lane  will  be  a  fit  and  convenient  place  for  hM- 
iug  the  said  examination,  and  the  said  Society  have  consented  to  allow  the  smik 
to  be  used  for  that  purpose ;  It  is  further  ordered,  that  uotil  furtiier  onkr 
9ubh  examinations  be  there  held  on  such  days,  being  within  the  last  ten  dajs 
of  every  term,  as  the  said  examiners  or  any  five  of  them  shall  appoint;  uid  th^ 
any  person  not  previously  admitted  an  attorney  of  any  of  the  three  Conrts,  aot. 
desirous  of  being  admitted,  shall,  in  addition  to  the  notices  alrctdj  require! 
give  a  term's  notice  to  the  said  examiners  of  his  intention  to  apply  forexaaua- 
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mtion  by  loaving  the  same  with  the  secretary  of  the  said  society  at  their  said  hall, 
which  notice  shall  also  state  his  place  or  places  of  residence  or  service  for  the 
last  preceding  twelve  months;  and  in  case  of  application  iO  be  admitted  on  a 
refusal  of  the  certificate,  shall  give  ten  days'  notice  to  be  served  in  like  manner 
of  the  day  appointed  for  hearing  the  same. 

*6141  *^'  '^^^  ^^  ^^  FUBTHEB  OSDEBED,  that  three  days  at  the  least  before 
-^  the  commencement  of  the  term  next  preceding  that  in  which  any  person 
not  before  admitted  shall  propose  to  be  admitted  an  attorney  of  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or  Frothonotary's  office, 
as  the  case  may  be,  instead  of  affixing  the  same  on  the  walls  of  the  Courts  as 
now  required,  the  usual  written  notices,  which  shall  state,  in  addition  to  the 
particulars  now  required,  his  place  or  places  of  abode  or  service  for  the  last 
preceding  twelve  months;  and  the  Master  or  Prothonotary^  as  the  case  may  be, 
shall  reduce  all  such  notices  as  in  this  rule  first  mentioned,  into  an  alphabetical 
table  or  tables,  under  convenient  heads,  and  affix  the  same  on  the  first  day  of 
term  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of  each 
Court. 

6.  And  whereas  it  is  expedient,  that  upon  the  readmission  of  attorneys  the 
Judges  should  have  further  means  of  inquiring  as  to  the  circumstances  under 
which  persons  applying  to  be  readmitted  discontinued  to  practise,  and  as  to 
their  conduct  and  employment  during  the  time  of  such  discontinuance ;  It  is 
ruBTHXR  ojBiDEBED,  that  at  the  time  of  giving  the  usual  notice  of  the  intention 
to  apply  for  such  readmission,  the  party  shall  cause  to  be  filed  the  affidavit  on 
which  he  seeks  to  be  readmitted,  with  the  Master  or  Prothonotary,  as  the  case 
may  be,  which  affidavit  shall  contain,  in  addition  to  the  particulars  now  required, 
a  statement  of  his  place  or  places  of  abode  during  the  last  preceding  year ;  and 
Buoh  person  shall  also  at  the  same  time  cause  to  be  left  a  copy  of  such  affidavit 
with  the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of  king's  Bench ;  and 
^6151  ^^^  ^^  ^^^  ^^  readmission  of  such  person  shall  be  drawn  upon  reading 
-■  such  affidavit,  and  also  an  affidavit  of  ^such  copy  having  been  left  in 
oompliance  with  this  rule. 

(Signed)  Dsnman,  W.  Bolland, 

N.  C.  TiNDALy  J.  B.  BoSANQUXTi 

Abinqeb,  E.  H.  Aldebson, 

J.  A.  Park,  J.  Pattbson, 

J.  LiTTLSDALEy  J.  OuBNET, 

S.  Oaselee,  J.  Williams, 

J.  PaBKE,  J.  T.  COLEBIDOE. 

Whereas  by  the  act  of  the  8  &  4  W.  4,  c.  42,  s.  43,  it  is  enacted,  that  none 
of  the  several  days  mentioned  in  the  statute  passed  in  the  sessions  of  parliament 
holden  in  the  5th  and  6th  year  of  the  reign  of  Kins  Edward  YI.,  intituled 
"  An  act  for  keeping  holidays  and  fasting  days,"  shsdl  be  observed  or  kept  in 
the  courts  of  common  law  or  in  the  several  offices  belonging  thereto,  except 
Sundays,  the  day  of  the  Nativity  of  our  Lord  and  the  three  following  days,  and 
Monday  and  Tuesday  in  Easter  week :  It  is  hsbebt  obdebed,  that  henceforth, 
in  addition  to  the  said  days,  the  following,  and  none  other,  shall  be  observed  or 
kept  as  holidays  in  the  several  offices  belonging  to  the  said  Courts;  videlicet, 
Oood  Friday  and  Easter  and  Easter  Eve,  and  such  of  the  five  days  following, 
as  may  not  fall  in  the  time  of  term,  but  not  otherwise ;  the  birthday  of  our 
lord  the  King,  the  birthday  of  our  lady  the  Queen,  the  day  of  the  accession  of 
our  lord  the  King,  Whit  Monday  and  Whit  Tuesday. 

Denman,  W.  Bolland, 

N.  C.  TiNDAL,  J.  B.  BOSANQUET, 

Abinoeb,  E.  n.  Aldebbon, 

J.  A.  Pabk,  J.  Patteson, 

J.  LlTTLEDALE|  J.  OUBNET, 

S.  GASELEB,  J.  WILLIAM89 

J.  Pa&u.  J.  T.  Colebidob. 
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♦MEMORANDUM. 

In  the  earlj  part  of  this  term,  the  Right  Honoarable  Sir  Charles  GhriBtoplwr 
Pepys^  Master  of  the  RoUs;  was  appointed  to  the  office  of  Lord  Bigh  Chancel- 
lor ;  and  created  a  peer  by  the  name,  style,  and  title  of  Baron  Cottenham,  of 
Gottenham,  in  the  connty  of  Cambridge. 

At  the  same  time  Henry  Bickersteth,  Esq.,  one  of  his  Majesty's  Coonael,  «y 
appointed  to  succeed  Sir  C.  C.  Pepys  in  the  office  of  the  Master  of  the  RoUs; 
and  was  also  created  a  peer,  by  the  name,  style,  and  title  of  Baron  Langdak,  of 
Langdale,  in  the  county  of  Westmoreland. 


^HD  <9f  hhjA&t  mmlf. 


NE¥   CASES 


COUET  or  COMMON  PLEAS, 


▲KD 


OTHER   COURTS, 


Caattr  (terra, 


m  THB  SaTH  TBAB  OF  THB  BEION  OF  WILLIAM  IT.— 1836. 


The  Judges  who  sat  in  Banc  daring  this  tenn  were, 

TiNDALi  0.  J.  BqSjUTQITXIV  J* 

Park,  J.  Yauqhan^  J. 


^617]  *FENN  V.  GRAFTON,  and  Another.    Apnl  19. 

I^oof  that  plaiiitiff  was  in  separate  possession  of  two  rooms  of  a  boose,  Held,  snflSciept 
to  satisfj  an  allegation  that  plaintiff  was  in  possession  of  the  tnetwoffej  npon  which 
defendant  had  taken  issne. 

Gabs  for  an  injnry  to  a  messuage  and  premises  in  the  possession  of  the 
plaintiff. 

Plea,  that  the  plaintiff  was  not  possessed  of  the  messuage  and  premises,  with 
the  appurtenances  in  the  deckration  mentioned,  modo  ac  form&. 

It  appeared  at  the  trial  that  the  plaintiff  had  only  the  separate  use  and  occu- 
pation of  the  first  floor,  and  some  other  parts  of  the  bouse;  and  that  the  defend- 
ants had  the  separate  use  and  occupation  of  the  remainder: 

And  a  verdict  having  been  found  for  the  plaintiff, 

Bompasy  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  moved  to  set  aside 
^6181  ^^^  verdict,  and  enter  a  nonsuit  instead,  *upon  the  ground  that  this 
■>  evidence  negatived  the  alle^tion,  that  the  plaintiff  was  possessed  of  the 
messuage.  The  word  messuage  is  commonly  understood  to  imply  an  entire 
house  at  least ;  at  all  events,  something  more ,  than  a  mere  lodging  consisting 
.  oC  two  rooms.  Such  an  improper  application  of  the  term  renders  the  declara- 
tion uncertain.  . 

The  Court  having  taken  time  to  considelr, 

TiNDAL,  C.  J.,  now  said.  The  only  question  in  this  case  is,  whether  the  issue 
.  raised  by  the  second  plea  lias  been  supported  by  the  evidence,  for  as  to  any 
objection  to  the  declaration,  on  the  ground  of  want  of  certainty  by  the  impro- 
per use  of  the  word  messuage,  such  an  objection  affords  the  ground  of  special 
demurrer  only.  Now,  the  issue  raised  was,  «  whether  the  plaintiff  was  possessed 
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of  the  messuage  and  premises,  with  the  apportenaDces  in  the  dedantion  mo- 
tioned, modo  ac  forma. 

It  appeared  upon  the  evidence,  that  the  plaintiff  was  not  poseeaaed  of  the 
whole  mesmage,  but  that  he  had  the  separate  nse  and  occupation  of  the  fitsi 
floor  and  some  other  parts  of  the  house,  the  defendant  having  also  the  separate 
use  and  occupation  of  the  remainder :  and  the  objection  is,  that  such  evide&ee 
negatives  the  allegation  that  he  was  possessed  of  the  messuage.  But  wc  think, 
that  although  the  word  messuage  ma^f  there  is  no  necessity  that  it  mvtf,  import 
more  than  the  word  dwelling-house ;  with  which  word  it  is  frequently  put  k 
apposition  and  used  synonymously.  The  ordinary  language  of  oonveyanoes  ii 
sufficient  proof  of  this,  in  which  '<all  that  messuage  or  dwelling-house"  ooeti» 
as  a  constant  description.  And  if  the  declaration  bad  stated  that  the  plaintiff 
was  lawfully  possessed  of  a  certain  dwelling  house,  there  can  be  no  doubt  npoc 
the  authority  of  Lord  Coke,  3  Inst.  65,  and  many  other  authorities,  the  eri- 
dence  would  have  supported  the  allegation  :  "  Likewise,"  he  says  '<  a  r^^^ 
chamber  or  room,  be  it  upper  or  lower,  wherein  any  person  does  inhabit  *■ 
or  dwell,  is  domus  mansionalis  in  law.''  If  the  word  messuage  is  referred  to 
in  the  old  book  called  Termes  de  la  Ley,  it  will  be  found  that  *^  a  house  udt 
messuage  differ,  in  that  a  house  cannot  be  intended  other  than  the  matter  d 
building ;  but  a  messuage  shall  be  said,  all  the  mansion  place,  and  the  curtihge 
shall  be  taken  as  parcel  of  the  messuage;''  shewing  only  that  it  is  more  cob- 
prehensive  where  there  is  any  thing  besides  the  building.  And  Spelman  it 
his  Olossary,  tit.  Messuagium,  after  statbg  that  it  is  properly  a  dwelling-hoist 
with  land,  adds, ''  transfertur  ad  honestun  quodvis  domicilium  sine  prsedio;  JiJok 
et  sddes  urbicas  '  messuaffia'  noncu-pamur.'' 

We  therefore  think  the  word  messuage  is,  in  this  declaration,  sa&sfied  bj 
the  evidence,  and  that  the  verdict  ought  not  to  be  disturbed. 

Bole  refused. 


HUMPHREY  and  Another,  v,  MITCHELL.    Apnl  19. 

Syidence  that  a  bailiff's  assistant  apprehended  a  party  on  a  false  pretence,  and  th&t  tke 
bailiff,  being  at  hand,  took  advantage  of  that  apprehension  to  arrest  him  on  a  writ 
of  ca.  sa.,  Held,  sofficient  to  establish  an  issue,  that  the  bailiff  illegally  seized  and  !■• 
prisoned  the  party. 

The  plaintiffs  declared  on  a  bond  for  2000^.  executed  by  the  defendant. 

The  defendant  upon  oyer  shewed  that  the  bond  was  conditioned  for  the  per- 
formance of  covenants  in  an  indenture  bearing  even  date  with  the  bond,  betvea 
the  plaintiffs  of  the  one  part,  and  the  defendant  and  William  Jackson  and  four 
others  of  the  other  part,  whereby,  and  after  reciting  that  the  plaintiffs,  ihm 
sheriff  of  London,  ^at  the  request  of  the  defendant  and  others,  and  ^^ 
upon  their  undertaking  to  indemnify  the  plaintiffs,  had  appointed  Jack-  ^ 
son  to  be  one  of  the  plaintiff's  serjeants-at-mace,  the  defendant  covenanted  vitk 
the  plaintiffs  that  Jackson  should  duly  discharge  his  duties  of  seijeant-at-miee; 
(setting  them  forth  in  detail;)  the  plea  then  averred  observance  and  perf(»s* 
ance  of  all  the  covenants  by  the  defendant  and  Jackson. 

The  plaintiffs  replied  that,  on  the  26th  of  November,  1833,  Robert  Mstther 
Gasbert,  George  Daniell,  and  Henry  Tripp  sued  out  a  ca.  sa.  directed  to  tke 
sheriffs  of  London,  and  commanding  them  to  take  George  Shaw  to  satisfy  s  debt 
of  200/. }  that  the  writ  was  delivered  to  the  plaintiff  to  be  executed,  and  tint 
they  made  out  their  warrant  to  William  Jackson  to  take  George  8haw  scconi' 
ing  to  the  tenor  of  the  writ.  That  William  Jackson  afterwarcb,  to  wit,  oo  tk 
81st  of  December,  in  the  year  aferesaid,  took  upon  himself  the  exeeutiao  d 
the  warrant,  and  acting  in  his  said  office  of  seijeant-at-mace  of  the  plaiotifit 
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and,  under  colour  of  the  said  warrant,  illegally  seized  and  imprisoned  ShaW| 
he,  Shaw,  then  and  at  the  time  of  such  seizure  heing  illegally  imprisoned  by 
one  Richard  Jackson,  who  acted  in  aid  of  said  William  Jackson  on  the  ocoa- 
sion,  and  who  had  previously  seized  and  imprisoned  Shaw  without  any  sufficient 
authority  in  that  behalf;  and  of  which  illegal  imprisonment  William  Jackson 
knowingly  availed  himself.  That  William  Jackson  having  so  illegally  seized 
and  imprisoned  Shaw,  he  afterwards,  to  wit,  on,  &c.,  conveyed  Shaw  to  a  certain 
prison,  to  wit,  White  Gross  Street  prison,  being  a  prison  of  the  plaintiffs  as 
such  sheriffs  of  London,  and  there  delivered  him  to  the  plaintiffs  as  such 
sheriffs,  who  detained  him  in  custody  there  under  the  supposed  authority 
of  the  said  writ  of  capias  ad  satisfaciendum,  they,  the  plaintiffs,  being  wholly 
^6^211  ^S^^'^'^^;  ^^^  without  notice,  of  the  illegal  manner  *in  which  he  had 
-■  been  so  seized  and  imprisoned  by  William  Jackson.  That  afterwards, 
to  wit,  on  the  29th  of  January,  1833,  Shaw,  in  an  action  brought  by  him  in 
the  court  of,  &c.,  impleaded  the  plaintiffs  and  William  Jackson  and  Richard 
Jackson  for  and  in  respect  of  the  said  illegal  seizure  and  imprisonment  of  him, 
Shaw,  and  such  proceedings  were  thereupon  had  that  they,  the  plaintiffs,  in 
order  to  relieve  themselves  from  the  said  action,  and  to  settle  the  same  necessa- 
rily and  properly,  and  for  the  benefit  and  advantages  as  well  of  the  defendant 
and  the  other  persons  parties  to  the  said  writing  obligatory  and  the  said  inden- 
ture; as  of  themselves,  paid  to  Shaw  a  certain  large  sum  of  money,  to  wit,  the 
sum  of  80^.,  for  his  damages  by  reasolS  of  the  illegal  seizure  and  imprisonment 
and  his  costs  in  the  action ;  and  the  plaintiffs  were  also  compelled  and  neces- 
sarily become  liable  to  pay  a  certain  other  large  sum  of  money,  to  wit,  the  sum 
of  other  80/.  for  their  costs  in  and  about  defending  and  settling  and  putting  an 
end  to  the  said  action ;  of  all  which  premises  the  defendant  and  the  said  other 
persons  parties  to  the  writing  obligatory  and  indenture  had  notice,  and  were, 
afterwards,  to  wit,  on,  &c.,  requested  by  the  plaintiffs  to  save  and  indemnify 
them  from  the  said  damages,  costs,  charges,  and  expenses  which  they  so  incur- 
red and  paid,  and  to  whicn  they  were  so  put  by  reason  of  the  illegal  conduct  of 
William  Jackson  as  aforesaid;  but  neither  the  defendant  nor  the  said  other 
persons,  nor  any  other  person  or  persons  whatsoever  on  his  or  their  behalf  did 
or  would  when  so  requested,  or  at  any  other  time  whatsoever,  so  save  and  indem- 
nify the  plaintiffs  as  aforesaid,  or  pay  them  the  said  sum  of  80/.  and  80/.,  or 
any  part  thereof,  but  to  do  so  wholly  refused,  and  still  do  refuse,  contrary  to 
the  form  and  effect  of  the  said  indenture,  and  also  contrary  to  the  form  and 
effect  of  the  condition  of  the  said  writing  obligatory. 

^^^oi       ^Rejoinder,  that  the  said  William  Jackson  did  not  illegally  seize  or 
-'  imprison  Shaw  in  manner  and  form  as  the  plaintiflb  had  above  in  their 
replication  in  that  behalf  alleged,  &c. 

At  the  trial  it  appeared  that  William  Jackson,  having  the  sheriff's  warrant 
for  the  arrest  of  Shaw  under  a  ca.  sa.,  in  order  to  secure  the  capture,  stationed 
his  son,  Richard  Jackson,  at  one  door  of  Shaw's  residence  in  the  Temple,  while 
he  himself  remained  with  the  sheriff's  warrant  in  his  hand  at  another  door. 

Shaw  having  escaped  from  the  door  at  which  Richard  Jackson  was  stationed, 
was  pursued,  and  shortly  afterwards  arrested  in  Fleet  Street  by  Richard  Jack- 
son, who,  not  having  any  warrant  to  produce,  gave  Shaw  in  charge  of  a  police- 
man under  pretence  of  an  accusation  of  felony. 

Shaw  was  thereupon  taken  in  custody  to  a  police  station  and  the  charge 
entered  in  the  books.  Richard  Jackson  went  to  his  father,  who,  upon  hearing 
of  the  capture,  placed  the  warrant  in  his  son's  hands,  and  returning  with  him 
to  the  police  station,  enforced  the  arrest,  and  conducted  Shaw  to  W  hite  Gross 
Street  prison,  whence,  after  a  detention  of  some  days,  he  was  discharged  by 
order  of  a  judse. 

The  proceedings  in  the  action  by  Shaw  against  the  plaintifb  concluded  the 
case. 

A  verdict  haying  been  found  for  the  plaintiflSS| 
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Atcherley,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  thia  eTideaee  M 
not  substantiate  the  issue,  that  William  Jackson  had  illegallj  aeiied  or  iapn- 
Boned  ShaW;  or  knowingly  had  taken  advantage  of  an  ille^  neisure  bj  his  soi. 

It  is  not  neoessarj  that  the  caption  should  be  made  by  or  even  in  theprese&ft 
of,  the  person  named  in  the  warrant :  it  is  sufficient  if  it  be  made  bj  apersoi 
acting  bond,  fide  in  aid  of  the  party  who  has  the  warrant.  In  Wilson  r.  r^^ 
Gkry,  6  Mod.  211,  Holt,  C.  J.,  doubted  whether  an  arrest  under  circum-  *- 
stances  like  the  present  were  good;  but  in  Blatch  v.  Archer,  Cowp.  65,  h^ 
Mansfield  said,  ^'Several  objections  have  been  made ;  first,  that  the  arrest  wis 
,  not  by  the  sheriff's  officer  himself,  for  that  the  father  was  the  officer,  and  d> 
son  the  hand  that  arrested.  That  the  officer  must  be  the  authari^  to  airc&t,  a 
certain ;  but  he  need  not  be  the  hand  that  arrests,  nor  in  the  presence  of  t^ 
person  arrested,  npr  actually  in  sight:  nor  is  any  exact  distaaoe  presciibei'^ 
Aston,  J.  ''  It  is  not  necessary  that  the  bailiff  should  be  actually  in  sigkt,  b« 
iie.must  be  so  near  as  to  be  near  at  hand,  and  acting  in  the  arrest."  And  Ask 
hurst^  J.,  said,  "I  am  of  the  same  opinion.  The  jnry  have  found  that  tbi 
officer  was  so  near  as  to  be  acting  in  the  arrest,  which  is  sufficient :  he  not  b^ 
actually  in  sight.''  And  Fenton's  case,  Loft.  524,  is  to  the  same  ^feet  Tk 
illeg^  conduct  of  the  son  does  not  render  illegal  the  detainer  by  William  Jack 
son,  who  was  armed  with  a  proper  authority.  [Tindal,  C.  J.  Hiat  qoeiUi 
h&a  been  decided  in  9  Biujo;.  666.]  A  continuing  authority  is  not  aonElIa 
because  a  party  acting  in  aid  of  it  conducts  himself  indiscreetlj :  if  so,  enr 
untruth  told  in  order  to  effect  a  caption  ini^t  render  it  void. 

At  all  events  there  is  no  evidence  that  William  Jackson  knew  his  sen  b 
acted  illegally. 

TiNDAL,  0.  J.  The  only  question  is,  whether  the  iasue  has  been  miik  oi 
by  the  evidence.  The  issue  is,  that  William  Jackson  illegally  seiicd  ai 
imprisoned  a  party  he  was  authorized  to  arrest  under  a  ca.  sa.  The  etid^ 
shews  that  Shaw  having  been  arrested  by  the  son  *of  William  Jackson,  ^^ 
on  a  charge  of  felony,  W  illiam  Jackson  comes  to  the  station-house,  finds  ^ 
him  in  custody,  and  the  charge  entered  on  the  books.  The  question  i 
whether  Shaw  was  there  in  legal  custody.  If  the  son  had  called  on  i 
policeman  to  assist  the  civil  process,  and  the  policeman  had  upon  tk 
arrested  Shaw,  the  custody  might  have  been  legal :  but  he  abandoned  tk 
ri^ht;  made  a  false  charge  of  felony ;  and  called  on  the  policeman  to  act  oa  th 
charge.  And  there  can  be  no  reason  to  doubt  that  WiUiam  Jackson  kaev  bo 
.  matters  stood :  he  knew  that  Shaw  had  been  arrested  without  warrant,  aad  1 
found  him  in  custody  upon  a  criminal  charge  made  bv  his  son.  The  jury,  ^ 
fore,  were  right  in  finding  the  custody  illegal,  and  illegal  within  the  knowkd) 
of  William  Jackson. 

Park,  J.  Having  already  given  an  opinion  on  this  arrest  in  a  former  cu 
9  Bingh.  566, 1  shall  give  none  on  the  present  occasion. 

Yattohan,  J.  I  should  have  esteemed  the  caption  bj  the  son  legal  hui  i 
adhered  to  his  lawful  authority,  and  stated  that  he  was  acting  in  aid  of  I 
father :  but  when  he  abandons  that  authority,  and  makes  the  charge  of  fd:s; 
the  detention  becomes  illegal. 

BoBANQUET,  J.  It  appears  to  me  that  the  son  abandoned  any  legal  autLcrj 
he  might  have  had  under  the  warrant.  Instead  of  abidinj^  by  thai,  he  m»s& 
charge  of  felony,  which  he  knew  to  be  false.  That  furnishes  quite  m&:^ 
ground  for  the  nnding  of  the  jury.  Bole  disdiarged. 


*MEaaS  V.  BINNS.    Apra21. 

The  Ooort  wiU  not  compel  an  attorney  to  refand  to  his  client  ooets  unnecessatilj 
anless  he  has  been  gmlij  of  groBS  negligence. 
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A  OAPIAB  WM  sued  oat  affainst  the  defendant  in  September;  18S5,  bnt  yrt^ 
not  placed  in  the  hands  of  the  sheriff.  On  the  20th  of  October  the  defendant 
obtained  a  summons  to  stay  proceedings  on  payment  of  debt  and  costs,  but  he 
was  slow  in  complying  with  the  condition,  and  it  did  not  come  to  the  knowledge 
of  the  plaintiff's  attorney  that  the  costs  were  paid,  till  Saturday  the  Slst  of 
October.  The  plaintiff's  attorney  had  placed  the  writ  of  capias  in  the  hands  of 
the  sheriff  of  Hampshire  before  the  20th  of  October,  and  on  the  20th  wrote  to 
apprize  the  sheriff  that  the  defendant  had  obtained  a  sutnmons  to  stay  proceed- 
ings on  payment  of  debt  and  costs :  the  defendant,  however,  was  arrested  on 
the  4th  of  November;  whereupon  the  costs  of  the  arrest,  91.  Qs.  6d.  were, 
under  a  Judge's  order;,  paid  by  the  plaintiff's  attorney  to  the  defendant;  and 
the  plaintiff  obtained  a  rule,  calling  on  his  attorney  to  shew  cause  why  he 
should  not  refund  to  the  plaintiff,  the  costs  so  paid  to  the  defendant. 

Kdfy,  shewed  cause.  The  plaintiff's  attorney  had  not  time  for  preventing 
the  arrest  between  the  Slst  of  October  When  the  costs  were  paid,  and  the  4th 
of  November  when  the  arrest  took  place.  No  action  for  a  malicious  arrest 
would  lie  under  such  circumstances,  rage  %^.  Wiple,  8  East,  314;  Scheibel  v. 
Pairbum,  1  B.  &  P.  888;  Gibson  v.  Chaters,  2  B.  &  P.  129;  Silversides  v. 
Bowley,  1  B.  Moore,  92;  and,  if  the  defendant  had  no  right  to  impugn  the  con- 
duct of  the  plaintiff's  attorney,  neither  has  the  plaintiff. 

JBampas,  in  support  of  the  rule,  contended  that  the  attorney  had  been  guilty  of 
*6261  ^^S^^8^°^  ^B  °^^  oountermailding  ^he  writ  of  capias  between  the  Slist 
■'of  October,  and  the  4th  of  November,  aiid  that,  therefore,  he  ought  to 
mAe  good  the  loss  incurried  by  the  plaintiff. 

TiivnAL,  G.  J.  The  only  point  on  which  the  base  tests  is,  that  the  plaintiff 
has  applied  to  us  to  eompel  his  attorney  to  refbnd  91,  '6s,  "Qd,  which  he  paid  to 
the  defendant  under  a  Judge's  order. 

In  order  to  accede  to  the  plaintiff's  request  upon  this  summary  application^ 
the  Court  shduld|  at  least,  see  elterly  that  there  has  been  sross  negligence 
in  the  transaotion ;  for,  upon  that  point,  the  attorney,  if  sued,  would  have  'a 
right  to  go  to  a  jury;  and  we  think  that  no  such  negligence  has  been  shewn  as 
to  justify  our  interference. 

Hie  writ  was  issued  in  September,  iffid'accUside^ble'ftlterval  elapsed  befoire 
the  'defendant  took  out  a  summons  to  stay  proceedings  on  payment  of  debt  and 
coets.  It  was  not  till  the '20th  of  October  that  the  summons  was  taken  out ; 
and  proceedings  are  not  stayed  on  the  issuing  the  order,  but  on  its  being  com- 
plied with.  Is  there,  after  that,  any  such  negligence  as  would  subject  the 
attorney  to  an  action  at  the  suit  of  his  client  ?  He  could  not  obtain  his  costs, 
and  never  knew  they  were  paid  till  the  Slst  of  October.  In  the  interim  the 
Writ  bad  been  placed  in  the  bands  of  the  sheriff:  the  attorney  was  not  bound 
to  stay  the  hands  of  the  sheriff  on  the  mere  issuing  of  the  defendant's  summons 
to  fftay  proceedings ;  the  l^t  of  November  falling  on  a  Sunday,  he  could  not 
despatch  a  letter  by  the  post  till  the  2d;  and  the  arrest  took  pliice  on  the  4ih. 
I  think  there  was  not  such  negligence  as  to  authorise  us  to  proceed  summarily, 
nor  am  I  sure  that  the  plaintiff  would  succeed  in  an  action.  After  receiving 
the  order  to  stay  proceedings,  the  phdiltiff  and  his  attorney  did  nothing. 

The  rest  of  the  Court  concurred.  Rule  discharged. 


*627]  *QREEN  t^.  GOLDEN.    'AprU  22. 

Where  the  incumbent  of  a  benefice  cannot  be  found,  service  of  a  monition,  by  leaviag  It 
at  the  parsonage  house,  is  safficiekit,  notwithstanding  the  incumbent  does  not  habitu- 
ally reside  in  it. 

WiLLtAk  KicwioK,  the  viear  of  Westboume,  in  Bussex,  charged  his  glebe 
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with  the  payment  of  two  annuities,  which  becoming  in  arrear,  the  ddoM 
assignee  of  the  annuities,  entered  into  possession  under  the  annuitj  deed,  m 
in  1829  demised  the  land  to  the  plaintiff,  who  paid  rent  to  the  defendant  uH 
landlord  up  to  Michaelmas  1831,  but  for  that  which  became  due  at  Miekfilii 
1832  a  distress  was  made  by  the  defendant     Before  the  distress,  George, 
gustus  How  had  been  licensed  to  perform  the  office  of  stipendiary  cunte  of 
parish  by  the  Bishop  of  Chichester,  who,  by  the  license,  had  asagDedioL 
the  yearly  stipend  of  75/.,  payable  quarterly,  with  the  surplice  fees;  and 
stipend  being  in  arrear  on  the  20th  of  January  1832,  a  monition,  on  die  II 
of  March  1832,  a  writ  of  sequestration,  had  being  issued  by  the  bishop;  i 
under  the  sequestration,  0.  A.  How  had  demanded  from  the  plaintiff  ud 
plaintiff  had  paid  to  G.  A.  How  as  sequestrator,  but  without  the  issett  I 
authority  of  the  defendant,  the  rent  due  at  Michaelmas  1832.  i 

The  service  of  the  munition,  upon  which  issue  was  taken  in  an  Ktkii 
replevin  brought  by  the  plaintiff  upon  the  defendant's  distress,  was  prondl 
follows : — Thomas  Baker  was  clerk  of  the  parish  of  Bosham,  and  lived  is  ll 
parish.  The  last  time  he  saw  Mr.  Kilwick,  the  vicar,  at  the  ricarage-biRj 
was  at  Michaelmas  1831;  but  he  had  been  absent  before  that.  Thiiwull 
house  where  he  resided  when  he  came  to  the  parish.  His  daughter  lired  fi 
him  in  the  vicarage-house  before  he  went  away;  after  he  went,  she  lired 
lodgings  *about  100  yards  from  the  vicarage-house  when  a  copy  of  the  r J 
monition  was  served ;  and  she  lived  in  the  vicarage-house  at  the  time  of  ^  j 
the  trial  of  the  cause.  Mr.  Kilwick  never  kept  a  servant ;  his  danghUr  1 
his  servant ;  a  servant  girl  used  to  wait  on  her.  About  a  week  before  tht  c^ 
of  the  monition  was  served,  Mr.  How  who  had  been  some  years  corate  of  i 
parish  directed  Baker  to  make  inquiries  of  Miss  Kilwick  where  her  fatb^^ 
Baker  did  so,  but  could  get  no  information  from  her,  and  he,  Baker,  dii  i 
know  where  Mr.  Kilwick  was.  About  a  week  after  that,  Baker  wifi  direel 
by  Mr.  How  to  serve  a  copy  of  the  monition,  and  to  lay  it  in  the  vicarage-bM 
He  took  it  accordingly  to  the  vicarage-house  on  the  31st  of  January,  11^3*2,  i 
laid  it  on  the  mantel-shelf  in  the  front  parlour,  which  waa  the  room  thit  I 
Kilwick  generally  frequented  when  he  was  in  the  parish.  He  put  it  tbere  ti 
Mr.  Kilwick  or  his  daughter  miffht  see  it  if  they  came.  The  front  door  cf  t 
house  was  open,  and  nobody  let  Baker  in ;  he  could  not  say  whether  there  n 
any  chairs  or  table  in  the  room.  A  fisherman's  &mily  were  in  the  house,  sj 
they  occupied  the  back  parlour.  Baker  did  not  go  again  to  see  if  the  moci&j 
had  been  taken  by  anybody.  ' 

The  sequestration  was  read  in  the  church,  and  stuck  op  at  the  chnicii  di 
on  the  10th  of  April,  1832. 

The  only  question  at  the  trial  was,  whether  the  monition  had  been  di 
served  on  William  Kilwick ;  and  at  the  summer  assises,  1834,  a  reidiit  « 
found  for  the  avowant,  subject  to  the  opinion  of  the  Court  on  a  ^i^  * 
upon  that  point. 

By  the  statute  67  G.  3,  c.  99,  ss.  74,  75,  it  is  enacted,  that  "in  even  ei 
in  which  jurisdiction  is  given  to  the  bishop  of  the  diocese,  or  to  any  artbb>tt 
under  the  provisions  of  this  act,  and  for  the  purposes  thereof,  and  the  enfi^"^ 
the  due  execution  of  the  provisions  thereof,  *all  other  and  coneorreot  rig 
jurisdiction  in  respect  thereof  shall  wholly  cease,  and  no  other  jurisdie* 
tion  in  relation  to  the  provisions  of  this  act  shall  be  used,  exercised,  or  eiif<n^ 
save  and  except  such  jurisdiction  of  the  bishop  and  archbishop,  under  ili*^ 
any  thing  in  any  act  or  acts  of  parliament,  or  law  or  laws,  or  usage  or  f«>^ 
to  the  contrary  notwithstanding." — "And  that  in  all  cases  where  P^^*^* 
under  this  act  are  directed  by  monition  and  sequestration,  such  monitioG  s» 
issue  under  the  hand  and  seal  of  the  bishop,  and  being  duly  serred,.^)!^' 
returned  with  a  certificate  of  service,  into  the  registry  of  the  Consistoriil  C*"'' 
of  such  bishop ;  and  thereupon  it  shall  be  competent  for  the  party  moop^^ 
to  shew  cause  by  afl^avit  or  oUierw iae,  as  the  case  may  require,  t^  ^ 


629]  2  Bingham's  N.  C,  693 

Beqaestration  issaing ;  and  nnless  snffioient  oanse  be  shewn  to  the  contrary,  the 
fleqaestration  shall  issne  under  the  seal  of  the  said  Consistorial  Court;  and  in 
Buch  form  as  is  commonlj  used  in  that  behalf."     And 

By  section  26,  it  is  enacted,  **  that  in  every  case  in  which  it  shall  appear  to 
any  such  bishop  as  aforesaid,  that  any  spiritual  person,  haying  or  holding  any 
benefice,  and  not  being  licensed  accoiding  to  this  act  to  be  absent  therefrom,  nor 
haying  any  lawful  cause  of  absence  from  the  same,  does  not  sufficiently  reside 
on  the  same  respectiyely,  it  shall  be  lawful  for  such  bishop  to  issue,  or  cause  to 
be  issued,  a  monition  to  such  spiritual  person  forthwith  to  proceed  to  and  reside 
thereon,  and  perform  the  duties  thereof;  and  to  make  a  return  to  such  monition 
within  a  certain  number  of  days  after  the  issuing  thereof,  so  as  that  in  eyery 
such  case  there  shall  be  thirty  days  between  the  time  of  delivering  such  moni- 
tion to  such  spiritual  person, — or  leaving  the  «ame  at  his  then  usual  or  last 
place  of  abode,  or  if  not  there  to  be  found,  with  the  officiating  minister  or  one 
of  the  churchwardens,  and  also  a  copy  thereof  at  the  house  of  residence  (if  any 
^6301  *^^^^  there  be)  belonging  to  such  benefice,  to  which  any  such  spiritual 
-'  person  shall  be  required  by  such  monition  to  proceed  and  reside  thereon, 
—and  the  time  specified  in  such  monition  for  the  return  thereto ;  and  a  copy  of 
every  such  monition  shall  immediately  on  the  issuing  thereof  be  filed  in  the 
registry  of  sach  bishop's  court,  and  shall  be  open  for  inspection  on  the  payment 
of  3«.  and  no  more;  and  the  spiritual  person  to  whom  any  such  monition  shall 
be  sent  under  this  act,  shall  within  the  time  specified  for  that  purpose,  make  a 
retam  thereto  into  such  registry,  to  be  there  filed/' 

W»  ff.  WcUion,  for  the  plaintiff,  and  Piatt,  for  the  defendant,  went  at  some 
length  into  the  practice  of  serving  monitions  under  the  ecclesiastical  law^  and 
the  principles  which  relate  to  judicial  proceedings  at  common  law  :  but  upon 
these  heads  of  argument  the  Court  pronounced  no  opinion,  confining  themselves 
to  the  exposition  of  the  staute  57  G-.  3,  o.  99 ;  with  reference  to  which  it  was 
contended  on  the  part  of  the  plaintiff,  that  the  monition  had  been  served  in  the 
manner  prescribed  by  sect.  26  of  the  statute ;  and  on  the  part  of  the  defendant, 
that  the  house  where  the  monition  was  left  was  neither  Kilwick's  last  place  of 
abode,  nor  the  house  of  residence  belonging  to  the  benefice. 

TiNDAL,  C.  J.  This  question  comes  befoip  us  on  a  precise  issue, — to  the 
decision  of  which  the  facts  set  out  on  the  case  are  to  guide  us, — ^whether  the 
monition  has  been  duly  served  on  Mr.  Ealwick. 

Upon  that  point  we  may  arrive  at  a  proper  judgment  without  entering  into 
many  of  the  arguments  which  have  been  urged  on  the  present  occasion;  for,  on 
looking  at  the  act  of  parliament  57  O.  3,  c.  99,  we  are  enabled  to  say  that  there 
has  been  a  due  service  of  this  monition.  By  sect.  75,  it  is  enacted,  <<  that  in 
*6311  ^^^  ^^^^^  where  '^'proceedings  under  this  act  are  directed  by  monition  and 
•'  sequestration,  such  monition  shall  issue  under  the  hand  and  seal  of  the 
bishop,  and  being  duly  served  shall  be  returned,  with  a  certificate  of  service, 
into  the  registry  of  the  Consistorial  Court  of  such  bishop ;  and,  thereupon  it 
shall  be  competent  for  the  party  monished  to  shew  cause,  by  affidavit  or  other- 
wise^ as  the  case  may  require,  against  the  sequestration  issuing ;  and  unless  suf- 
ficient oikuse  be  shewn  to  the  contrary,  the  sequestration  shall  issue  under  the 
seal  of  the  said  Consistorial  Court,  and  in  such  form  as  is  commonly  used  in  that 
behalf  It  iS;  therefore,  a  condition  precedent  to  sequestration  that  the  moni- 
tiod  be  served.  But  on  looking  at  the  twenty-sixth  section  we  see,  that  for  tho 
purpose  of  enforcing  residence,  the  statute  condescends  on  a  particular  mode  of 
aervioe,  and  directs  the  spiritual  person  served  to  make  a  return  into  the  registry 
of  Uie  bishop's  court ;  and  when  the  seventy-fifth  section  directs  that  in  all  cases 
where  proceedings  under  that  act  are  directed  bv  monition  and  sequestration, 
such  monition  being  duly  served  shall  be  returned  into  the  registry  of  the  Court, 
it  seems  to  refer  to  the  twenty-sixth  section;  and  I  see  no  reason  why  we  should 
not  consider  the  mode  of  service  made  applicable  by  that  section  to  cases  of  non- 
residence  to  be  the  mode  of  service  generally  intended.    Now  the  twenty-sixth 
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section  enacts,  '^  that  in  every  case  in  which  it  shall  appear  to  any  saeh  hishc^ 
as  aforesaid,  that  any  spiritual  person,  having  or  holding  any  benefice,  and  niA 
being  licensed  according  to  this  act  to  be  absent  therefrom,  nor  having  any  kv« 
ful  cause  of  absence  from  the  same,  does  not  sufficiently  reside  on  the  sam^ 
respectively,  it  shall  be  lawful  for  such  bishop  to  issue  or  cause  to  be  iasoed  a 
monition  to  such  spiritual  person  forthwith  to  proceed  and  reside  thmoa,  u:j 
perform  the  duties  thereof;  and  to  make  a  return  to  such  monition  ^irithin  r^^» 
a  certain  number  of  days  after  the  issuing  thereof,  so  that  in  eyery  such  ^  i 
case  there  shall  be  thirty  days  between. the  time  of  delivering  such  monitioB  t:| 
such  spiritual  person,  or  leavinff  the  same  at  his  then  usual  orlast  place  of  abod^^ 
or,  if  not  there  to  be  found,  with  the  officiating  minister,  or  one  of  the  ebarcL^ 
wardens,  and  also  a  copy  thereof  at  the  house  of  residence  (if  any  such  then^ 
be)  beloujgin^  to  such  benefice." . 

Three  distinct  modes,  therefore  are  pointed  out  in  which  the  momilaoft  sai 
be  served :  by  actual  delivery  to  the  party;  by  leaving  it  at  his  plaoe  of  abode 
or  by  leaving  it  with  the  officiating  minister,  and  a  copy  at  the  house  of  rt^ 
deuce  belonging  to  the  benefice. 

There  was  no  personal  delivery  here;  and  it  would  be  diffionlt  to  say  that  Oi: 
vicarage  of  Westbourne  was  then  the  last  or  usual  place  of  the  incmnbGLt  i 
abode.  However,'!  am  not  quite  prepared  to  say,  if  it  stood  on  that  alcne,  tL^i 
the  vicarage  was  not  under  the  circumstances  of  the  case  the  last  oaoal  place «: 
the  incumbent's  abode.  But  on  the  third  species  of  service  there  can  be  ^ 
doubt ;  for  the  evidence  is,  that  the  clerk  made  inquiries  of  the  daughter  to  u- 
purpose.  He  might,  therefore,  be  fairly  driven  to  tne  house  of  residence  bekae 
ing  to  the  benefice.  Accordingly  one  copy  of  the  monition  was  delivered  bj  ii  i 
curate  to  the  clerk  and  left  by  the  clerk  on  the  mantlepieoe  of  the  parlour  c^  tl 
vicarage. 

The  evidence  clearly  shews  there  is  a  vicarage,  in  which  the  incumbent  ^^ 
when  he  is  in  the  parish;  his  daughter  did  live  there  at  the  time  of  the  trla! 
and  the  house  was  not  abandoned.  Why  then  are  we  to  say  that  it  was  not  tbi 
house  of  residence  belonging  to  the  benefice  ?  It  seems  to  the  Court  thai  dj 
service  contemplated  by  the  statute  has  been  complied  with,  and  that  our  ja^ 
m$int  must  be  for  the  plaintiff. 

*Park,  J.  I  am  of  the  same  opinion.  I  see  no  reason  why,  wh^i  a  p^ 
clergyman  leaves  the  place  where  he  ought  to  reside,  it  is  not  stxU  to  be  ^ 
styled  his  place  of  abode ;  and  nothing  appearing  to  the  contrary,  it  must  u 
taken,  in  this  case,  to  have  been  the  usual  place  of  his  abode  from  1827  to  18S1 
Then,  it  appears  there  are  still  persons  residing  in  the  house;  the  daBgb:e 
refuses  to  state  where  her  father  is  to  be  found;  and  the  officiating  ministti 
who  is  the  sequestrator,  and  has  the  original  monition^  delivers  a  copy  to  tk 
clerk,  who  serves  it  at  the  vicarage  house ;  so  that  the  monition  has  been  in  ti^*' 
hands  of  the  officiating  minister,  and  he  has  left  it,  if  not  at  the  last  place  d 
abode,  at  the  residence  of  the  benefice,  as  the  statute  requires. 

Vaughan,  J.  Personal  service  was  impossible;  but  there  has  been  as  sec 
a  compliance  with  the  other  directions  of  the  act  as  the  oircumstanoea  of  ihc 
case  admitted. 

BosANQUET,  J.  Under  the  circumstances  of  the  case,  I  think  the  maaitk: 
was  duly  served,  pursuant  to  the  terms  of  the  seventy-fifth  section  of  the  act 

The  seventy-fifth  section  provides,  "  that  in  all  cases  where  proceedings  vac-' 
this  act  are  directed  by  monition  and  sequestration,  such  monition  shall  is^ 
under  the  hand  and  seal  of  the  bishop,  and,  being  duly  served,  shall  be  retunit  -. 
with  a  certificate  of  service,  into  the  registry  of  the  Gonsistorial  Coort  of  Ri* - 
bishop;  and  thereupon  it  shall  be  competent  for  the  party  monished  to  si  ' 
cause,  by  affidavit  or  otherwise,  as  the  case  may  require,  against  the  sequent  • 
tion  issuing;  and  unless  sufficient  cause  be  shewn  to  the  contrary,  the  seqs  - 
tration  shall  issue  under  the  seal  of  the  said  Gonsistorial  Conrty  and  in  a. . 
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"^6341  ^*^"°  ^  ^  oommonly  used  in  that  '^'behalf :''  and  no  explanation  b^ing 
^  given  by  the  act  as  to  the  meaning  of  the  words  duly  served,  the  Court 
may  call  in  aid  the  twenty-sixth  section,  wmch  specifies  three  modes  of  service. 
Here,  personal  service  could  not  be  attained.  I  think  the  vicarage  might  be 
considered  as  the  place  of  the  incumbent  abode ;  but,  as  he  was  not  round  there, 
the  monition  was  properly  placed  in  the  hands  of  the  officiating  minister,  and  a 
copy  left  at  the  vicarage  by  the  clerk.  Judgment  for  plaintiff. 


SHAGKELL  v.  EOSIER.    Apnl  22. 

In  consideration  that  plaintiflf  had  published  a  libel  at  defendant's  request,  and  had  at 
the  like  request  consented  to  defend  an  action  brought  against  plaintiff  for  such  pab- 
lication,  defendant  promised  to  indemnifj  plaintiff  from  the  costs  of  the  action: 

Held,  that  the  promise  was  void. 

The  declaration  stated,  that  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  defendant  as  thereinafter  mentioned,  the  plain- 
tiff, and  Thomas  Arrowsmith,  since  deceased,  were  the  proprietors  and  publishers 
of  a  certain  newspaper,  called  the  John  Bull,  and,  being  such,  they,  at  the  soli- 
citation and  request  of  the  defendant,  had,  theretofore,  to  wit,  on  the  27th  of 
January,  1833,  published  in  the  said  newspaper  a  certain  statement  and  para- 
graph as  follows  J  that  is  to  say, — "  Verily,  the  Whigs  select  choice  subjects 
for  the  exercise  of  His  Majesty's  grace.     A  few  weeks  since,  the  town  was 
astonished  at  the  respite  from  death  of  two  men  who  had  been  found  guilty  of 
a  murder  under  circumstances  of  peculiar  atrocity :  it  was  then  suggested  that 
the  respite  was  granted  to  court  the  favour  of  the  mobocracy  of  Lambeth,  as 
Lord  Palmerston  had  then  some  intention  of  standing  for  that  borough.   In  the 
*fi351   ^^™®^  ^^  Friday  is  the  following,  from  a  correspondent : — *'  Mr.  Chal- 
J    mers,  who  was  convicted  of  forgery  at  the  sessions  of  May  last  at  the 
Old  Bailey,  has  received  His  Majesty's  gracious  pardon.    The  case  was  reserved 
by  the  Court  over  several  sessions  for  the  opinion  of  the  judges  on  various  points 
of  law,  which  were  ultimately  decided  against  him,  and  he  was  at  len^h  sen; 
tenced  to  be  transported  for  life.   Sentence  having  been  passed,  the  case  oecame 
fit  to  be  recognised  by  the  Secretary  of  State  on  the  merits ;  and  the  result  of 
the  investigation  is,  that  Mr.  Chalmers  has  received  a  pardon  under  the  great 
seal,  discharging  him  from  all  the  consequences  of  the  verdict,  and  restoring 
him  to  the  enjoyment  of  all  his  civil  rights  and  privileges,  the  same  as  if  the 
conviction  had  not  taken  place.' — In  the  former  case,  the  murderers  were  men 
of  snch  notorious  bad  character,  that  the  officers,  when  they  heard  of  the  deed, 
immediately  proceeded  to  take  them  up  on  suspicion.     In  this  case  we  know 
that  the  crime  of  forgery  was  not  new  to  Mr.  Free-pardon  Patrick  Chalmers : 
and  we  think  we  can  ofier  some  reason  for  this  act  of  Whig-liberal  mercy.     Mr. 
F.  P.  P.  C.  was,  for  some  time  previous  to  his  incarceration  on  this  charge,  an 
eminent  mob-leader  in  a  small  way.     He  called  a  public  meeting  in  Smithfield ; 
he  headed  a  deputation  to  the  Lord  Mayor  to  call  a  meeting  of  the  livery  to 
petition  for  the  abolition  of  the  punishment  of  death  for  forgery ;  he  often  took 
the  chair  at  the  Rotunda;  and  he  is,  or  was,  the  intimate  friend  of  that  much- 
persecuted  and  respected  publisher  of  treason,  Hetherington.     These  are  surely 
convincing  reasons  that  Mr  Patrick  Chalmers  is  a  fit  subject  for  the  mercy  of 
the  sovereign :  but  if  these  should  fail  to  convince,  we  have  one  still  which 
most  be  unanswerable — the  Political  Union  met  within  these  few  weeks  to  peti- 
tion for  this  man's  pardon,  and  he  is  pardoned  accordingly." — ^That,  at  the  time 
*a^(M   of  the  defendant's  making  the  said  solicitation  and  request,  the  defendant 
^^   J    represented  to  the  plaintiff  and  the  said  T.  Arrowsmith,  since  deceased, 
that  the  contents  of  the  said  statement  and  paragraph  were  correct  and  true; 
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and  tlie  plaintiff  and  ^he  cudd  T.  Arrowsmith,  confiding  in  the  tniUi  of  tbe 
defendant's  representation,  and  not%nowing  that  the  same  was  fklse,  or  tbit 
the  said  statement  and  paragraph  were  in  its  contents  incorrect  or  nntne,  cr 
that  the  same  was  libellous,  did  accordingly,  on  the  said  27th  of  Janiiaiy,  WA 
publish  the  said  statement  and  paragraph  in  the  said  newspaper.    That,  after- 
wards, and  before  the  making  of  the  promise  and  undertaking  of  the  defendint, 
as  heretofore  mentioned,  one  Peter  Charles  Chalmers,  being  the  said  per^s 
named  Chalmers  in  the  said  statement  and  paragraph,  to  wit,  on  the25tbi 
May,  1833,  commenced  an  action  on  the  case  at  his  suit,  against  Edird 
Shackell,  then  the  printer  and  publisher  of  the  said  newspaper,  William  Sbci- 
ell,  the  now  plaintiff,  and  the  said  Thomas  Arrowsmith,  sinoe  deceased,  is  (b: 
Court  of  Common  Pleas,  for  the  said  publication  of  the  said  statement  iid 
paragraph,  asserting  and  alleging  that  the  same  was  a  false,  scandalous.  Euli- 
cious,  and  defamatory  libel  of  and  concerning  the  said  Peter  Charles  ChalIBe^ 
and  that  he  had  sustained  damages  to  a  large  amount  thereby;  and  which  ?%>: 
action,  at  the  time  of  the  making  of  the  promise  and  undertaking  of  the  defei<l- 
ant  as  hereinafter  mentioned,  was  depending  in  the  said  Court,  and  the  defeQd;e: 
had  notice  of  the  premises;  and  thereupon,  heretofore,  to  wit,  on  the  6th  of  Joss, 
1833,  in  consideration  of  the  premises,  and  that  the  said  Edward  Shackell,  tk 
said  William  Shackell  the  now  plaintiff,  and  the  said  Thomas  Arrowsmith,  w».i 
defend  the  said  action,  he,  the  defendant,  undertook,  and  then  faithfully  ^vmvtA 
the  plaintiff,  and  the  said  Thomas  Arrowsmith,  to  save  harmless  and  indemsfr 
them  from,  and  reimburse  them,  all  payments,  damages,  costs,  charges,  aodci- 
penses,  ^which  they  shoul^  or  might  incur,  bear,  pay,  sustain,  or  be  liable  r,^- 
for  or  by  reason  of  their  so  as  aforesaid  publishing  the  said  statement  ^ 
and  paramph,  and  of  their  defending  the  said  action.    The  plaintiff  tk'. 
averred,  that  he  and  the  said  Thomas  Arrowsmith,  confiding  in  the  said  praise 
and  undertaking  of  the  defendant,  did  afterwards,  to  wit,  on,  etc.,  accordm^j 
defend  the  said  action,  and  the  same  was  so  defended.   And  the  plaintiff  anm:, 
that  afterwards,  to  wit,  on  the  4th  of  July,  1834,  certain  issues  before  tbti 
joined  in  the  said  action  between  the  parties  thereto  came  on  to  be,  and  vett. 
in  due  form  of  law,  tried  at  the  sUtings  at  Nisi  Prius  of  the  said  court  ^ 
Trinity  Term,  1834,  held  at  Guimhail,  in  and  for  the  city  of  London,  bc^:* 
Sir  Nicholas  Conyngham  Tindal,  Knight,  his  majesty's  chief  justice  of  tk' 
bench  at  Westminster,  by  and  before  a  jury  in  that  llehalf  chosen  and  sf  xi 
between  the  said  parties ;  and  the  said  jury  then  found  a  verdict  in  the  ?iH 
action  upon  the  said  issues  for  the  said  P.  C.  Chalmers,  and  upon  their  oa*3 
said,  that  he  had  sustained  damages  for  and  by  reason  of  the  said  pab}ie&tj<^ 
of  the  said  statement  and  paragraph,  being  a  false,  scandalous,  malidoos,  vt: 
defamatory  libel  of  and  concerning  him,  to  the  amount  of  30^. ;  and  such  p 
ceedings  were  thereupon  afterwards  had  in  the  said  action,  that  the  plaint  1 
William  Shackell,  after  the  death  of  the  said  Thomas  Arrowsmith,  to  vlt, « 
the  5th  of  November,  1834,  applied  to  the  said  court  to  set  aside  the  said  re: 
diet,  and  obtained  a  rule  of  the  said  court,  calling  upon  the  said  P.  C.  ChalDcfl 
to  shew  cause,  on  a  certain  day  therein  named,  why  the  sud  verdiei  should  I'll 
be  set  aside,  and  instead  thereof  a  nonsuit  be  entered ;  or  why  the  entry  of  fi^" 
judgment  on  the  said  verdict  should  not  be  stayed :  that  the  said  Thoffias  Ar| 
rowsmith  having  died  before  thQ  obtaining  of  the  said  rule  nisi,  and  beto  t^ 
same  was  finally  ^disposed  of,  to  wit,  on  the  26th  of  Jtdy,  1834,  the  n^i 
said  plaintiff,  William  Shackell,  being  advised  by  counsel  learned  in  the  ^ 
law,  and  finding  that  he  could  not  support  the  said  rule,  and  make  i  iheoli* 
or  set  aside  the  said  verdict,  or  arrest  the  said  judsment,  did,  alter  the  ^ 
of  the  said  T.  Arrowsmith,  and  with  the  leave  and  consent  of  die  defeoda:' 
Rosier,  afterwards,  to  wit,  on  the  17th  of  November,  1834,  settle  and  cos:p^- 
mise  the  said  action  with  the  said  P.  C.  Chalmers,  and  thereupon  became  lii^* 
for,  and  was  forced  and  obliged  to,  and  did  pay  him,  a  large  sum  to  vit,  ^ 
in  satisfaction  of  the  said  damages  so  found  by  the  said  jury,  andgiveabT  thr~ 
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▼erdict  aforesaidi  and  of  tbe  costs  and  charges  of  the  said  P.  G.  Ghalmers;  bj 
him  about  his  suit  in  that  behalf  expended;  and  by  means  of  the  premises  the 
plaintiff,  aftec  the  death  of  the  said  T.  Arrowsmith,  then  became  and  was  dam- 
nified and  injured  to  the  amount  of  the  said  sum  of  60/. ;  and  also  by  means  of 
the  premises  the  plaintiff  and  the  said  T.  Arrowsmith,  during  the  lifetime  of 
the  said  T.  Arrowsmith,  and  the  plaintiff  after  his  death;  were  put  to,  incurred, 
bore,  and  sustained,  and  became  liable  for  and  paid,  great  costs,  charges,  aud 
expenses,  amounting  to  800/.,  in  and  about  the  defending  and  compromising  the 
said  action,  and  in  making  the  said  application  to  the  court,  whereof  the  de- 
fendant afterwards^  and  after  the  death  of  the  said  T.  Arrowsmith,  to  wit,  on 
the  2d  of  December,  1834,  had  notice  :  yet  the  defendant,  not  regarding  his 
said  promise  and  undertaking,  had  not  yet  saved  harmless  and  indemnified  the 
plaintiff,  and  the  said  Thomas  Arrowsmith  in  his  lifetime,  or  the  plaintiff  since 
his  death,  or  reimbursed  them  or  either  of  them,  the  said  payments,  damages, 
coats,  charges,  and  expenses  so  made,  incurred,  borne,  paid,  sustained,  and  be- 
come liable  for  as  aforesaid,  or  any  of  them,  or  any  part  thereof,  but  so  to  do 
^6891  ^^  hitherto  wholly  neglected  and  ^refused,  and  still  did  neglect  and  . 
^  refuse.    Counts  for  money  paid,  and  on  an  account  stated. 

.The  defendant  pleaded,  first,  non  assumpsit,  and. 

Secondly,  that  ne  did  not  represent  to  the  plaintiff,  and  the  said  T.  Arrow- 
smith,  since  deceased,  that  the  contents  of  the  said  statement  and  paragraph  in 
the  first  count  of  the  declaration  mentioned  were  correct  and  true. 

At  the  trial  it  appeared,  that  the  plaintiff,  in  January,  1835,  apprised  the 
defendant  that  Chalmers  had  commenced  proceedings  against  the  John  Bull 
newspaper,  for  the  libel  which  had  been  furnished  by  the  defendant.  That  the 
defendant  called  at  the  office  of  the  newspaper,  requested  the  plaintiff  to  defend 
the  action  commenced  by  Chalmers,  and  promised  to  indemnify  the  plaintiff : 
and  that  a  written  indemnity  was  drawn  up,  but  never  signed  by  the  defendant, 
or  stamped. 

A  verdict  having  been  found  for  the  plaintiff,  with  300/.  damages, 

TQl/ourdf  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi 
to  enter  a  nonsuit  instead,  on  the  ground  that  the  writing  containing  (he  indem- 
nity had  not  been  stamped;  or  to  arrest  the  judgment,  on  the  ground  that,  if 
the  defendant  was  privy  to  the  publication  of  the  libel,  for  which  the  plaintiff 
had  been  oast  in  damages,  the  consideration  for  the  defendant's  promise  was  the 
commission  of  an  offence  by  the  plaintiff,  and  therefore  the  promise  was  void  : 
if  the  defendant  was  not  privy  to  tne  publication  of  the  libel,  he  was  a  stranger  to 
the  action  brought  against  the  plaintiff,  and,  in  undertaking  to  indemnify  the 
plaintiff  against  the  costs,  was  guilty  of  maintenance,  which  also  rendered  his 
promise  void. 

n^AAQi  ^AlexcmdcTy  and  BuH^  shewed  cause.  The  writing  containing  the  in- 
-*  demnity  not  having  been  signed  by  tbe  defendant,  was  a  proposal  only, 
and,  as  it  did  not  amount  to  an  agreement,  did  not  require  a  stamp.  Rams- 
bottom  «.  Tunbridge,2  M.  k  S.  434,  Hawkins  v.  Warre,8  B.  &  C.  690,  Wrig- 
ley  V.  Smith,  3  Nev.  &  M.  181,  Rex  v.  Wrangle  v,  4  Nev.  k  M.  875.  It  was 
only  confirmatory  of  the  plaintiff's  parol  promise,  which  was  clearly  proved,  and 
was  sufficient  to  bind  him ;  for  a  contract  of  indemnity  may  be  by  parol  as  well 
as  in  writing.  Thomas  v,  Cooke,  8  B.  &.  C.  728,  Adams  v.  Dansey,  6  Bing. 
606. 

(The  Court  here  intimated  that  the  paper  in  question  was  only  a  proposal, 
not  signed  or  binding  on  the  party,  and  that,  therefore,  there  was  no  ground 
for  entering  a  nonsuit.) 

Then,  on  the  second  point,  the  defendant  has  not  undertaken  to  indemnify 
the  plaintiff  against  the  conseqences  of  a  libel,  but  against  the  costs  of  a  parti- 
cular action.  The  statement  of  the  premises  in  the  declaration  is  only  explana- 
tory of  the  promise,  and  may  be  rejected  as  part  of  the  consideration.  It  may 
be  conceded  that,  according  to  Colbum  v.  Patmore^  1  Cr.  Mee.  k  R.  73,  there 
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can  be  no  indemnifying  against  the  oonseqaenoes  of  a  libel ;  and  that,  aeeottKag 
to  Merryweather  v,  Nixon,  8  T.  B.  186,  no  oontribntioh  oaa  be  reooVered  from 
joint  tort-feasors.  Bat  Lord  Eenyon  said,  in  that  caae,  that  ^hia  daeisioB 
would  not  afect  cases  of  indemnitywhere  one  man  employed  anotlier  to  do  aeU 
not  nnlawfdl  in  themselves/'  In  Wooley  v.  Batte,  2  Oar.  &  P.  417,  contribatioii 
was  recoyered  from  a  joint  tort-feasor  in  a  coach  aocident ;  and  in  Fleteher  •.  Ear- 
court,  Hntton,  55,  a  distinction  is  expressly  taken  between  an  indemnity  for  an  act 
'''which  is  illegal,  hnd  one  which  may  tarn  ont  to  be  legal.  The  plaintiff  r^^i 
could  not  know  at  the  time  of  publication  whether  the  paragraph  would  ^ 
turn  out  to  be  legal  or  not :  if  it  were  true,  it  would  be  legal ;  and  the  ddeod- 
ant,  having  assured  the  plaintiff  it  was  true,  is  estopped  to  say  that  the  plaintiff 
has  been  guilty  of  a  libel :  the  plaintiff  is  the  mere  instrument  to  make  a  state- 
ment for  tne  consequences  of  which  the  defendant  was  responsible  to  the  {Jain- 
tiff.  Thus  in  AdanuK>n  v.  Jartis,  4  Bingh.  W,  where  the  pudntaff,  an  anetioueer, 
sold  ffoods  under  order  of  the  defendant,  who  had  no  right  to  dispose  of  them, 

'  and  the  true  owner  afterwards  recovered  against  the  pliuntiff ;  a  dedaratioB  in 
case,  whieh  alleged  that  the  defendant,  being  possessed  of  the  goods,  represented 
to  the  plaintiff,  thai  he* was  entitled  to  dispose  of  them;  that  the  plaintiff,  in 
consequence,  at  the  defendant's  reqtiest,  sold  them  by  auction,  and,  after  deduct- 
inff  certain  charges  for  his  trouble,  paid  the  *resinue'bf  the  proceeds  to  the 
defendant :  that  the  defendant  deceived  the  plaintiff  in  this,  that  he  wasiiel  tt 
the  time  of  the  sale  entitled  to  dispose  of  the  goods;  that  the  true  owner  after- 
wards recovered  the  value  of  the  plaintiff;  and  that  the  defendant  refused  to 
reimburse  him;  was  held  sufficient  after  verdict,' and  the  plaintiff  was  allowed 
to  recover;  and  Best,  0.  J.,  said,  '*  From  the  concluding  part  of  Loid  Keajoei's 
judgment  in  Merryweather  v,  Nixon,  and  from  reason,  justice,  and  sound  policy, 
the  rule,  that  wrongdoers  cannot  have  redress  or  eontribution  against  each  other, 
is  confined  to  cases  where  the  person  seeking  redress  must  be  presumed  to  hare 
known  that  he  was  doing  an  unlawful  act.'^  Betts  v,  Gibbins,  2  Adol.  k  El 
57,  8.  C,  4  Nev.  &  M.  ^,  is  a  decision  the  same  in  principle  as  Adamson  r. 
Jarvis.  Again,  if  part  of  the  consideration  be  good,  the  defendant  is  bound  bj 
his  promise,  though  other  parts  of  *the  consideration  be  illegal.  Thna  in  r«^.) 
Newman  v.  Newman,  4  M.  &  8.  86,  it  was  laid  down,  that  in  debt  on  ■- 
bond,  conditioned  for  the  performance  of  several  things,  if  one  of  them  be  void 
at  the  common  law,  yet  the  bond  may  be  good  for  the  others :  as  wha«  it  wv 

'  conditioned  to  pay  money  to  the  obligee  upon  the  conveyance  of  an  estate  to  th« 
obligor,  and  to  present  the  obligee's  son  to  the  next  avcndanoe  of  a  chvreh,  the 
advowson  of  which  belonged  to  the  estate,  if  he  were  then  of  age  to  take  it ;  <^. 
if  not,  to  procure  the  person  who  should  be  appointed,  to  resign,  upon  notice  of 
the  son's  being  qualified  to  take  it,  and  to  present  him;  ana  it  was  held,  that 
admitting  that  part  of  the  condition  for  the  presentation  of  the  obligee's  son  to 
be  simonical,  yet  the  bond  was  good  for  the  payment  of  the  money.  So  in  Brad- 
bume  V,  Bradbume,  Oro.  Elis.  149,  the  Oourt  said,  where  there  are  divers  cod- 
sideratious  alleged  by  the  plaintiff,  and  some  are  frivolous  and  void,  yet,  if  aor 
of  them  be  ffood,  the  plaintiff  shall  recover.  And  in  Orisp  v.  Oamel,  Gro.  Jac. 
108, 110, 128,  in  assumpsit,  it  was  held  sufficient  if  one  of  two  conmderatioBs 
be  proved  good ;  and  that  a  void  consideration  need  not  be  proved.  In  Yin. 
Abr.  Damages  ('Q),  pi.  17,  it  is  also  laid  down,  <<  Where  there  are  two  oonaiden- 
tions,  whereof  tne  one  is  good,  and  the  other  is  void,  the  damages  given  sb&Ii 
be  intended  to  be  all  given  for  the  good  consideration.'' 

With  respect  to  the  imputation  ^  maintenance,  the  defendant,  after  ftmtsb- 
ing  the  statement  to  the  plaintiff,  was  morally  bound  to  save  him  harmless  frtMs 
coste,  and,  therefore,  did  not  interfere  in  a  matter  in  which  he  had  no  ccneerB 
In  Williamson  v.  Henlev,  6  Binsh.  299,  a  declaration  that  plaintiff,  at  thr 
request  of  defendant,  and  upon  defendant's  undertaking  to  indemnify,  ddtadtd 
^to  action  for  the  recovery  of  money  in  which  defendant  elaimed  an  ^^m^ 
interest ;  that  judgment  was  given  against  plaintiff  for  42/. ;  and  that  he  i- 
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\  impriflonedi  and  pud  the  money  under  a  ca.  sa.,  was  held  not  to  disclose  a 
oontraot  void  on  account  of  maintenance.  And,  according  to  Hawkins,  PL  Cr. 
o.  88.  B.  5^  maintenance  is  stated  to  be  either  in  pais,  or  by  prosecuting  suite : 
but  the  deifendant's  undertaking  is  neither  the  prosecution  of  a  suit,  nor  maintt'- 
aanoe  in  pais.  At  all  eyents,  if  the  defendant  i^ies  on  the  illegality  of  the  con- 
sideration, he  ought  to  have  pleaded  the  illegality.  In  Potts  v.  Sparrow,  1  *New 
Cases,  594,  it  was  held,  that  illegality  of  consideration  must  be  pleaded  specially 
as  a  defence,  not  only  where  the  express  contract  on  which  a  plaintiff  sues  is 
illegal,  but  also,  where  illegal  services  having  been  performed,  no  con^^t  to 
pay  for  them  can  be  implied. 

TcU/aurd,  and  Fetertdorf,  in  support  of  the  rule.  The  argument  for  the 
plaintiff  does  not  extricate  him  from  the  dilemma  on  which  tne  rule  nisi  for 
arresting  judgment  was  obtained.  This  does  not  resemble  the  cases  of  contri- 
bution by  a  tort-feasor,  where  the  tortious  act  is  not  le^l,  or,  at  least,  of  a 
dubious  character.  The  act  of  the  plaintiff  was  illeeal  witlun  his  own  know- 
ledge; he  was  bound  to  know  that  the  publication  of  such  a  paragraph  might 
subject  him  to  prosecution  for  a  libel;  and  he  cannot  recover  in  respect  of  his 
own  wrongful  act.  In  Pitcher  v.  Bailey,  8  East,  171,  it  was  held,  that  if  an 
officer  permitted  a  prisoner  to  go  at  large  on  his  promise  to  pay  the  debt  to  the 
creditor,  in  consequence  of  which  he  was  obliged  to  pay  the  creditor  himself,  he 
could  not  recover  back  the  money  from  the  debtor,  being  guilty  of  a  breach  of 
duty,  out  of  which  he  could  not  derive  a  cause  of  action.  So  that  the  contract 
moAAl  ^  indemnify  the  "^plaintiff  against  the  consequences  is  bad,  like  a  con- 
-'  tract  to  indemnify  a  sheriff  against  an  illegal  act:  Bkckett  v.  Crissop, 
1  Ld.  Baymd.  278. 

The  premises  in  the  declaration,  which  are  the  publication  of  the  libel  at  the 
request  of  the  defendant,  cannot  be  excluded  from  the  consideration ;  but  if  they 
can,  then  the  defendant's  promise  was  gratuitous,  and  amounts  to  maintenance. 
In  Wallis  v.  Duke  of  Portiand,  8  Yes.  jun.  494,  the  Lord  Chancellor  says, 
<<  Maintenance  is  not  confined  to  supporting  suits  at  common  law.  In  the  first 
book  you  open  upon  the  subject  (one  naturally  looks  to  Hawkins),  it  is  stated 
to  be  either  in  pais,  or  by  prosecuting  suits.  Maintenance  in  pab  is  punishable 
by  indictment.  Maintenance  by  prosecuting  suits,  without  distinguishing 
what  suits,  is  punishable  by  an  action  by  the  party  grieved  also ;  and  that  is 
an  action  at  common  law.  Statutes  prohibitmg  particular  species  of  main- 
tenance and  penalties ;  but  it  is  laid  down  as  a  fundamental  authority,  that 
maintenance  is  not  malum  prohibitum,  but  malum  in  se ;  that  parties  shall  not 
by  their  countenance  aid  the  prosecuting  of  suits  of  any  kind,  which  every  person 
must  bring  upon  his  own  bottom  and  at  his  own  expense.''  And  in  Master  v. 
Miller,  4  T.  B.  340,  it  is  laid  down  by  Buller,  J.,  «  At  one  time,  not  only  he 
who  hud  out  money  to  assist  another  in  his  cause,  but  he  that  by  his  friendship 
or  interest  saved  him  an  expense  which  he  would  otherwise  be  put  to,  was  held 
guilty  of  maintenance;  Bro.,  tit.  Maintenance,  7, 14, 17,  &c." 

TiKBAL,  0.  J.  What  has  fidlen  from  the  Court  in  the  course  of  the  argu- 
menty  renders  it  unnecessary  now  to  observe  on  any  point,  except  the  arrest  of 
*fLifxi  judgment ;  ^and  I  am  of  opinion  that  the  judgment  in  this  case  ought 
^^  -■  to  be  arrested ;  first,  on  the  ground  of  illegalitv  in  the  consideration  for 
the  defendant's  promise ;  secondly,  on  the  ground  of  the  extent  of  that  promise. 

The  declaration  sets  out  a  paragraph  which,  at  the  reauest  of  the  defendant, 
appeared  in  the  John  Bull  newspaper,  and  is  undoubtedly  a  libel  on  the  indivi- 
dual against  whom  it  was  directed.  The  declaration  then  ffoes  on  to  state,  that 
the  party  libelled  brought  an  action  against  Edward  Shackell,  the  printer  and 
publisher  of  the  John  Bull,  William  Shackell,  the  now  phdntiff,  and  Thomas  Ar-^ 
rowsmith,  since  deceased ;  that  whilst  that  action  was  pending,  the  defendant,* 
in  consideration  of  the  premises,  and  also  in  consideration  that  Edward  Shackell, 
Williun  Shackell,  and  Thomas  Arrowsmith  would  defend  the  said  action,  pro- 
mised to  save  harmless,  and  indemnify  them  from,  and  reimburse  them  all  pay- 
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ments  of  damages,  costs,  charges,  and  expenses  which  ihey  sheold  or  mi^ 
incur,  bear,  pay,  sustain,  or  be  liable  for,  for  or  by  reason  of  their  bo  as  ifoie- 
said  publishing  the  said  statement  and  paragraph,  and  of  their  defending  the 
said  action. 

It  appears,  therefore,  that  the  consideration  consists  of  two  parts :  fint,  d 
the  premises;  that  is,  that  the  plaintiff,  at  the  request  of  the  defendsnt,  bd 
published  the  paragraph  in  question.  Either  that  matter  is  to  be  rejected  is 
surplusage,  or  it  is  not.  On  behalf  of  the  plaintiff,  it  has  been  oontended  tbt 
it  is  to  be  rejected,  and  that  it  only  introduces  the  statement,  that  the  defeodut 
promised  to  indemnify  the  plaintiff  as  to  the  costs  of  the  action  which  bd  bea 
brought  against  him.  If  so,  the  promise  is  a  promise  by  m  stranger  to  tk 
action,  and  void  as  an  act  of  maintenance.  If  the  premises  are  not  rejected, 
then  it  stands  that  the  plaintiff,  at  the  request  of  the  defendant,  had  ^^^ 
^published  the  libel;  that  is,  had  committed  an  indictable  ofeice.  ^ 
What  is  that  but  saying,  that,  in  consideration  that  the  plaintiff  and  defeodsai 
hud  combined  to  commit  a  breach  of  the  law,  the  defendant  promised  to  sin 
the  plaintiff  harmless  ? 

It  is  said,  however,  that  you  may  reject  that  part  of  the  connderation  vlikik 
involves  the  breach  of  the  law,  and  look  onl v  to  the  costs  incurred  by  the  plib- 
tiff  at  the  defendant's  request.  Undoubtedly,  when  a  promise  rests  on  tvo  ct>i- 
siderations,  one  of  which  is  impossible  or  unintelligible,  yon  may  reject  the  is- 
possible  or  unintelligible,  and  resort  to  that  which  is  possible  and  plain.  Bit 
all  the  books  take  a  distinction  as  to  the  case  where  part  of  the  considentin  i 
illegal :  as  in  Featherston  v.  Hutchinson,  Cro.  Elia.  199.  There,  a  promise  Ij 
a  third  person  to  pay  the  sheriff  the  debt  of  his  prisoner,  in  consideFaiion  of  ks 
being  set  at  large,  was  held  void.  A  further  distinction  has  been  taken  tm  ^ 
part  of  the  plaintiff,  between  considerations  void  by  statute,  and  such  as  sreTcid 
at  common  uw.  If  the  consideration  be  illegal,  I  see  no  sround  for  sneh  a  ^ 
tinction ;  and  I  am  of  opinion  that  this  promise,  being  illegal,  is  void. 

Even  if  it  were  not  so  as  regards  the  particular  transaction,  I  should  say  it  b 
far  too  extensive  to  be  legal;  for  it  is  not  confined  to  indemnifying  the  pkintif 
in  the  action  for  the  libel,  but  from  all  costs  and  consequences.  Wbat  is  tbit 
but  to  indemnify  him  against  all  the  consequences  of  his  crime,  coats,  danago, 
fine,  or  imprisonment  7  It  needs  no  argument  to  shew,  that  a  promise  to  i^ 
demnify  a  man  against  all  the  consequences  of  an  offence  cannot  be  snpportoi 
on  any  principle  of  law.  The  rule,  therefore,  for  arresting  the  judgment  in  t^i 
case  must  be  made  absolute. 

*Pabk,  J.  It  is  impossible  to  look  at  this  declaration  without  sedng  r^* 
that  the  publication  of  the  libellous  matter  formed  part  of  the  consider- 1 
ation  for  the  defendant's  promise;  and  Newman  v,  Newman  has  no  apfdicatis 
to  the  case.  What  does  the  declaration  state  ?  That  the  plaintiff,  at  the  reqiest 
of  the  defendant,  published  a  libel  against  a  third  person ;  that  Uie  partj  libel- 
led commenced  his  action  against  the  plaintiff  for  the  libel ;  and  that  the  defes- 
dant,  in  consideration  of  the  premises,  and  also  that  the  plaintiff  would  deNd 
the  action,  promised  to  indemnify  him.  So  that,  if  you  take  away  the  <nmiu. 
inducement,  the  intervention  of  the  defendant  is  the  act  of  a  mere  stranger. 

The  point  was  much  discussed  in  Farebrother  v.  Ansley,  1  Campb.  341 
There  it  was  held,  that  there  was  no  implied  promise  on  the  part  of  a  sbeiif  u 
indemnify  an  auctioneer  who  sells  goods  seised  under  a  fi.  &.,  when  emp^Tci 
to  do  so  by  the  sheriff's  officer  to  whom  the  warrant  was  directed,  and  thepbi>- 
tiff 's  attorney  in  the  original  cause,  although  the  sheriff  certified  to  the  Kxd» 
Office  that  he  himself  had  seized  and  sold  the  goods,  and  that  he,  in  fisct,  Roeiit^ 
his  poundage  from  the  produce  of  the  sale ;  and  that  if  an  action  of  tr^as 
were  brought  bv  the  owner  of  the  goods  against  the  auctioneer,  the  dieriit  ^ 
others,  all  the  damages  awarded  in  which  were  levied  upon  the  auctioneer  s2^ 
be  had  no  action  for  a  contribution  against  any  of  his  co-defendants. 

Ebtoher  v.  flarcourt  is  not  particularly  in  point;  bat  Martin  v.  Bljth^ 
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Yelv.  197,  is  ezproBS.  There  Holman  fiit  en  execution  en  Plymouth  pr.  81/. 
tX  salt  D.,  q'  fat  recoyer  la  deyant  le  maior,  &c.  Blitham  viont  al  Martin,  et 
^i^AQ^  promise,  q'  oonsideratio'  il  en  yoit  mitter  et  suffer  Holman  d'aler  alarge, 
-■  q'  les  31^.  sera  port  eins  en  *oonrt  la  p  Holman  p  tiel  jour  a  satisfier  D., 
et  q'il  sauvera  Martin  harmeless  de  cest  enlargement.  D.  recover  vers  Martin 
8ur  Fescape,  et  puis  Martin  port  assumpsit  vers  JBlithman  sur  le  promise,  et  declare 
tout  ut  supr& :  et  adjudff  vers  le  pi',  oar  le  consideration  est  encount'  ley,  viz.  a 
suffer  un  en  execution  cf  escaper." 

It  would  be  produetive  of  mat  evil  if  the  Courts  were  to  encourage  such  an 
engagement  as  this,  and  thereby  hold  out  inducement  to  the  propagation  of  illegal 
and  unfounded  charges.  I  do  not  find  that  the  doctrine  laid  down  in  Merry- 
weather  V.  Nixon  has  ever  been  shaken.  That  cause  was  tried  by  an  eminent 
Judffe,  Mr.  Baron  Thompson :  he  laid  down  the  position,  that  no  contribution 
could  be  claimed  at  law  as  between  wrongdoers ;  and  that  was  adopted  in  banc 
by  Lord  Kenyon.  Wooly  v,  Batte,  which  was  tried  before  me  at  Hereford, 
does  not  bear  on  the  case ;  but  in  Colbum  v,  Patmore,  1  Cr.  Mee.  &  Ros.  83, 
Lord  Lyndhurst  says,  <<  I  know  of  no  case  in  which  a  person  who  has  committed 
an  act,  declared  by  the  law  to  be  criminal,  has  been  permitted  to  recover  com- 
pensation against  a  person  who  has  acted  jointly  with  him  in  the  commission 
of  the  crime.  It  is  not  necessary  to  give  any  opinion  upon  this  point;  but  I 
may  say,  that  I  entertain  little  doubt  that  a  person  who  is  declared  by  the  law 
to  be  guilty  of  a  crime  cannot  be  allowed  to  recover  damages  against  another 
who  has  participated  in  its  commission." 

Yauohan,  J.  After  the  luminous  exposition  of  the  law  by  the  Chief  Justice 
and  my  Brother  Park,  I  shall  content  myself  with  saying,  I  concur  with  them. 

The  principle  now  under  consideration  was  much  discussed,  though  not  deci- 
^6491  ^^'  ^  Colbum  v.  Patmore ;  but  Lord  Lvndhurst  seems  to  have  little 
^  or  no  doubt  *that  a  party  convicted  of  libel  could  not  enforce  a  contract 
of  indemnity.  An  attempt  has  been  made  here  to  separate  what  may  be  legal 
in  the  contract  from  what  is  illegal ;  but  the  whole  is  so  incorporated  and  inter- 
woven, that  it  is  impossible  to  effect  any  separation ;  and  the  cases  cited  with 
that  view  do  not  go  the  length  of  shewing  that  in  an  entire  consideration  you 
may  discard  what  is  illeffal  and  rely  on  the  residue.  In  Newman  v,  Newman, 
the  two  acts  for  which  the  defendant's  bond  was  conditioned  were  altogether 
separate  and  distinct;  the  conveyance  of  an  estate,  and  the  presentation  to  a 
living.  That,  therefore,  was  a  case  of  a  very  different  description.  In  Crisp 
V.  Gkiuiel,  Cro.  Jao.  128,  it  was  held  in  assumpsit,  that  it  was  sufficient  if  one 
of  two  considerations  be  proved  good,  and  that  a  void  consideration  need  not  be 
proved;  but  there  one  of  the  considerations  is  put  as  ^'  idle  and  vain."  In  this 
case,  the  Court  itself  would  become  accessory  to  the  publication  of  libels  if  it 
were  to  enforce  such  a  contract  as  the  present.  The  judgment,  therefore,  must 
be  arrested,  on  the  ground  that  the  consideration  for  the  nromise  is  illegal ;  and 
if  that  objection  could  be  got  rid  of,  the  contract  would  still  be  void  on  the 
ground  of  maintenance. 

BosAMQUBT,  J.  I  am  of  opinion  that  the  promise  and  consideration  both 
appear  on  the  record  to  be  illegal.  The  promise  is  to  save  harmless,  and  indem- 
nify the  plaintiff  from,  and  reimburse  him  all  payments,  damages,  costs,  charges, 
and  expenses  which  he  should  or  might  incur,  bear,  pay,  sustain,  or  be  liable 
for,  for  or  by  reason  of  his  so  as  aforesaid  publishing  the  said  statement  and 
paragraph,  and  of  his  defending  the  said  action.  And  it  appears  that  the  pub- 
lication was  made  at  the  solicitation  of  the  defendant;  a  publication  manifestly 
^Qtrrk-t  illegal  *and  open  to  indictment ;  at  once  the  subject  of  an  action  at  the 
^^  -I  suit  of  the  party  offended,  and  an  offence  against  the  public.  The  case, 
therefore,  does  not  faU  within  the  principle  laid  down  by  Lord  Kenyon  in 
Merryweather  v.  Nixon.  In  Merryweather  v.  Nixon  it  was  said  that  the  prin- 
ciple which  refuses  contribution  from  a  joint  wrongdoer  would  not  affect 
I  of  indemnity  where  one  man  employs  another  to  do  acts  not  unlawful  in 
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themselyes:  bat  the  act  done  by  the  plaintiff  here  was  nnlawfal  within  lus  on 
knowledge.  With  respect  to  the  considerati^ni  the  expression  in  the  dedui- 
tion,  ''  in  consideration  of  the  premises/'  involves  all  the  previoos  matter,  ud 
makes  the  publication  of  the  libel  part  of  the  consideration  for  the  promise.  Bit 
if  we  could  reject  the  premises,  the  defendant  is  an  entire  stranger  to  tlie  tnu- 
action,  and  has  voluntarily  and  officiously  undertaken  to  maintain  the  pliinti! 
in  a  suit  with  which  the  defendant  has  no  connection.  Such  an  undertakisge 
clearly  maintenance  within  the  definition  of  Hawkins.  Bule  absolute. 


♦CLARKE  t;.  STOCKEN.    Apra23.  [^l 

A  jadge  a  chambers  having  under  3  ft  4  W.  4,  c.  42,  8.  39,  reToked  a  sabmission  to  vbh 
tration  on  an  ez  parte  statement,  the  Court  rescinded  the  order  of  rerocatioD. 

This  cause  has  been  referred  to  arbitration  ander  a  rule  of  Court;  bvttfiff 
the  arbitrator  had  heard  the  evidence,  and  before  he  had  made  his  awai^,tli{ 
plaintiff,  by  an  ex  parte  statement,  induced  a  judee  at  chambers  to  revoke  tit 
submission  to  arbitration  without  hearing  the  derendant.     Whereupon 

Alexander,  obtained  a  rule  nisi  to  rescind  the  judge's  order,  on  the  gnoi 
that  such  an  order  ought  not  to  be  made  without  hearing  both  parties.  T» 
statute  3  &  4  W.  4,  c.  42,  s.  89,  enacts  <<that  the  power  and  auUioritj  ofinj 
arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  Govt  cf 
judge's  order,  or  order  of  Nisi  Prius,  in  any  action  now  brought,  or  which ikC 
be  hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to  reference  eca- 
taining  an  agreement  that  such  submission  shall  be  made  a  rule  of  anj  of  b 
Majesty's  courts  of  record,  shall  not  be  revocable  by  any  party  to  such  refereiue. 
without  the  leave  of  the  Court  by  which  such  rule  or  order  shall  be  madder 
which  shall  be  mentioned  in  such  submission,  or  by  leave  of  m  judge.''  But  if  | 
revocations  were  to  be  allowed  upon  ex  pftrte  statements,  all  the  e^  wliielithe 
statute  proposed  to  remedy  would  prevail  as  before,  and  the  submission  v^ 
be  revoked  whenever  a  party  suspected  the  decision  was  likely  to  be  agaisst 
him. 

R.  V,  Richards,  shewed  cause.  The  revocation  having  been  actaaUjndf. 
the  authority  of  the  arbitrator  cannot  be  restored.  But  the  statute  aim^i  I 
sufficient  warrant  for  a  judge  to  act  ex  parte :  otherwise  a  party  and  his  *r^ 
*agent,  by  keeping  out  of  the  way  after  the  hearing  and  till  the  day  for  *- 
publishing  the  award  has  passed,  might  prevent  the  possibility  of  a  reTOcati>t. 
though  the  occason  was  never  so  urgent,  and  might  render  the  power  Tested  c 
the  judge  altogether  nugatory.  And  there  are  many  cases  of  urgency  in  vIik! 
ihe  Courts,  or  a  judge,  are  allowed  to  proceed  ex  parte :  as  upon  liBdint  t? 
hold  to  bail ;  upon  application  for  leave  to  arrest  in  trover ;  or  to  arrest  a  seect: 
time  for  the  same  cause :  Richards  v.  Stuart,  10  Bingh.  819. 

The  statute  has  given  the  judge  at  chambers  a  discretion ;  and,  if  be  th<mg^ 
the  case  required  it,  he  might  have  sent  for  the  adverse  party;  but  as  he  sbM- 
ed  from  doing  so,  and  revoked  the  submission,  this  Court  has  no  jurisdictiao  ^ 
interpose. 

TiNDAL,  C.  J.  The  only  question  is,  whether  the  order  made  by  mj  W^ 
Coleridge  should  be  set  aside;  and  upon  the  construction  of  this  «^of  P 
liament  I  think  the  rule  for  setting  aside  the  order  should  be  made  alwhitr- 
By  3  &  4  W.  4,  c.  42,  s.  89,  it  is  enacted,  "that  the  power  and  anthoriwi' 
any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  Ooart,  ^ 
juaffe's  order,  or  order  of  nisi  prius,  in  any  action  now  brought,  or  wbaA  s^ 
be  hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to  reference  f* 
taining  an  agreement  that  such  submission  shall  be  made  a  rule  of  any  c/k« 
Majesty's  courts  of  record,  shall  not  be  revocable  by  any  party  to  sni  ^^ 
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enoe,  without  the  leave  of  the  Court  by  which  such  role  or  order  shall  be  made, 
or  which  shall  be  mentioned  in  snch  submission,  or  by  leave  of  a  judse/'  There ' 
are,  therefore,  onlv  two  cases  in  which  the  submission  is  revocable :  by  leave  of 
the  Court,  or  by  leave  of  a  judse.  We  must  construe  this  section  secundum 
itcAM-i  *snbjectam  materiem.  I  cannot  conceive  that  an  order  can  be  made 
^  without  hearing  both  parties ;  and  as  only  one  was  heard  in  this  case,  it 
is  the  same  thing,  as  if  no  order  had  been  made.  It  is  prfectly  clear  that  if 
the  plaintiff  had  come  to  this  Court,  he  could  only  have  ootained  a  rule  nisi  in 
the  first  instance. 

Pa&k,  tT.  We  have  been  called  on  by  the  opnonents  of  this  rule  to  pro- 
ceed in  a  way  contrary  to  the  fixed  principles  of  justice,  which  require  that 
before  decision  both  parties  should  be  heard.  The  instances  cited  of  arrest  in 
trover,  and  arrest  for  debt,  have  no  application  to  the  case.  To  prevent  the 
escape  of  the  party  it  is  necessary  to  proceed  without  notice. 

V  AUOHAN,  J.  The  clause  in  sect.  39,  is  most  beneficud  as  conducing  to  the 
administration  of  justice  and  the  saving  of  expense.  Before  the  statute  it  con- 
stantly occurred  that,  upon  an  expression  of  opinion  by  the  arbitrator,  the  party 
likely  to  be  unfavourably  affected,  revoked  the  authority  given  to  the  arbitrator. 
It  was  desirable  to  prevent  that,  except  it  were  done  under  the  sanction  of  a 
judge,  or  by  leave  of  the  Court.  But  if  that  sanction  could  be  obtained  by  an 
ex  parte  statement,  all  the  inconvenience  would  remain  which  the  statute  pro- 
posed to  obviate. 

BosANQUST,  J.  I  am  of  opinion  that  the  authority  given  by  the  act  ought 
not  to  be  exercised  without  notice  to  ihe  party  to  be  affected  by  it.  If  a  revo- 
cation could  be  procured  upon  an  ex  parte  statement,  all  the  evils  would  remain 
which  the  legislature  proposed  to  remedy.  And  the  danger  which  has  been  sug- 
gested cannot  exist^  for  if  the  arbitrator  acts  corruptly  his  award  may  be  set 
aside.  Bule  absolute. 


*654]  *CLABKB  v.  TAYLOB  and  Another.    April  26. 

BefandantB  justified  and  proved  the  tmth  of  a  libel,  charging  plaintiff  with  haring  acted 
in  a  grand  swindUng  concern  at  Manchester;  but  omitted  aaj  jostification  of  ihe  fol- 
lowing passage  in  the  libel: — "As  we  haye  already  stated,  Clarke  had  been  at  Leeds 
for  one  or  two  days  before  his  arriral  in  this  town,  and  is  supposed  to  hare  made  con- 
siderable purchases  there ;  it  is  hoped,  howerer,  that  the  detection  of  his  plans  in 
Manchester  will  be  learnt  in  time  to  prevent  any  rerj  serious  losses  from  taking  place." 
— («We  have  already  stated,  that  Clarke  referred  Mr.  Norris  to  a  stockbroker  in  Lon- 
don, a  Mr.  Peacock,  we  belieye,  to  whom  Mr.  Norris  wrote  for  information  respecting 
Clarke's  circumstances.  He  receiyed  a  reply  from  Mr.  Peacock,  stating,  that  Mr. 
Clarke  had  been  introduced  to  him  by  a  yerj  respectable  party;  that  he  had  sold  stock 
for  Clarke,  amounting  to  1700Z.,  and  had  introduced  him  to  Messrs.  Jones,  Lloyd  and 
Co.,  with  whom  he  had  opened  an  account  by  depositing  20002.  We  believe  there  is 
not  the  slightest  reason  to  doubt  the  troth  of  Mr.  Peacock's  statement;  and  the  proba- 
bility is,  that  Clarke  had  been  furnished  with  the  stock,  and  an  introduction  had  been 
obtained  to  the  stockbroker  for  the  purpose  of  giving  colour  to  his  proceedings  here 
and  in  Yorkshire.'' 

A  jury  having  found  for  the  defendants  on  the  part  of  the  libel  which  was  justified,  the 
Court  refused  to  enter  a  verdict  for  the  plaintiff  on  the  passage  not  justified. 

The  declaration  stated,  that  the  plaintiff  was  a  person  of  ffood  name,  fieime, 
and  credit,  and  had  not  ever  been  guilty,  or,  until  the  time  of  the  committing 
of  the  several  grievances  by  defendant  as  hereinafter  mentioned,  been  suspected 
to  have  been  guilty  of  the  offences  and  misconduct  hereinafter  mentioned  to 
have  been  charged  upon,  and  imputed  to,  the  plaintiff,  or  of  any  other  such 
offences  and  misconduct :  that  before,  and  at  the  time  of  the  committing  the 
grievances  hereinafter  mentioned,  the  plaintiff  used,  exercised,  and  carried  on 
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the  trade  and  basiness  of  a  warehouseman,  had  always  oonducted  bimadf,  io 
his  said  trade  and  basiness,  in  an  npright,  fair,  and  honoorable  msDDer,  ud 
was  honestly  acquiring  great  gains  and  profits  in  his  said  trade  and  bosiBesB! 
yet  the  defendants,  well  knowing  the  premises,  but  wickedly  and  maliciodj 
intending  to  injure  the  plaintiff,  and  to  cause  it  to  be  suspected  and  bdiend 
that  the  plaintiff  had  been  and  was  guilty  of  the  offences  and  misconduct  here- 
inafter ^mentioned  to  have  been  imputed  to  him,  on  the  27th  of  Decern-  r«^ 
ber,  1884,  falsely,  wickedly,  and  maliciously  did  compose  and  publish,  ^ 
and  caused  and  procured  to  be  composed  and  published  in  a  certain  nevsp^, 
to  wit,  the  Manchester  Guardian,  of  and  concerning  the  plaintiff,  and  of  ud 
concerning  him  in  relation  to  his  said  trade  and  business,  a  certain  hi»,  ecu- 
dalous,  malicious,  and  de&matory  libel,  containing  therein  the  false,  flcandaIo«s 
malicious,  defamatory,  libellous  matters  following,  of  and  concerning  the  pliiih 
tiff,  and  of  and  concerning  him  in  relation  to  his  said  trade  and  buonea,  tint 
is  to  say  : — "  Grand  swindling  concern.  During  the  present  week  a  most  art- 
ful and  deep-laid  scheme  for  obtaining  goods  without  the  intention  of  ptp; 
for  them,  has  been  detected  in  this  town.  Generally  speaking,  plots  of  thk 
nature  are  confined  to  men  equally  destitute  of  property  and  of  character;  kt 
the  one  to  which  we  now  allude  appears  to  have  been  devised  by  patties  hsTiig 
the  command  of  considerable  funds,  and  possessing  thereby  the  metos  cf 
giving  to  their  iniquitous  design  a  sanction  which  they  could  not  otherwise  bin 
possessed.  A  few  days  ago  there  came  to  the  Mosley  Arms  inn,  in  his  town. 
a  person  calling  himself  Mr.  Edward  Clarke  (meaning  the  plaintiff),  and  pi^ 
fessing  to  be  a  principal  in  the  firm  of '  Edwara  CUrke  and  Co.,  warehooseiMa, 
Bucklersbury,  London.'  His  (meaning  the  plaintiff's)  declared  object  herens 
to  buy  manufactured  goods;  and  he  was  aooompanied  by  a  Mr.  NewnuB,  sii 
buyer  of  Manchester  goods,  and  a  Mr.  Musgrove,  as  buyer  of  woollens.  It  is, 
perhaps,  necessary  to  state  at  the  outset,  that  there  is  not  the  slightest  ressot 
for  believing  that  either  of  these  individuals  had  any  knowledge  of  his  (meifi- 
ing  the  plaintiff 's)  real  character,  having  been  ensaged  by  him  a  very  short 
time  before  his  arrival  here,  in  consequence  of  an  advertisement  whidi  be  bsd 
inserted  in  a  newspaper.  *0n  their  arrival  in  Manchester,  Mr.  New-  n^ 
man  (who  is  known  here  from  the  circumstances  of  his  having  preri-  ^ 
ously  been  buver  for  a  respec^ble  London  firm),  introduce  Mr.  OmAb 
(meaning  the  plaintiff  ),  to  a  considerable  number  of  houses  in  different  hnaAtt 
of  business.  Clarke's  (meaning  the  plaintiff's)  story  was,  that  he  had  aeafHtil 
of  about  3000^.,  with  which  he  was  commencing  business  as  a  warehooseosfi: 
that  his  funds  had  been  in  the  first  instance  transmitted  to  Leeds,  where  ie 
had  laid  out  the  greater  part  of  them,  as  from  the  state  of  business  in  thit 
town  he  found  he  could  obtain  a  greater  discount  than  in  Mandiester.  Bt 
(meaning  the  plaintiff)  had,  however,  a  credit  on  Messrs.  Jones,  Lbvd&Co., 
to  the  extent  of  about  1000^.  From  two  or  three  parties  on  whom  he  oUcd. 
small  purchases  were  made,  and  were  paid  for  by  checks  on  Jones,  UojdiC^* 
which  were  duly  honoured.  From  other  parties  he  (meaning  the  plaintiff);^ 
posed  to  buy  largely  on  the  terms  of  credit  whioh  are  usual  in  the  t»^ 
Amongst  others  he  (meaning  the  plaintiff)  called  on  Messrs  Taylor,  8<s,>" 
Gibson,  of  High  Street,  where  he  bought  a  parcel  of  woollens,  &o.,  imositof 
to  about  1000/.,  referring  them  to  their  own  establishment  in  Lond<aiy  whsc 
he  said  he  was  well  known.  He  (meaning  the  plaintiff)  went  also  to  He«R 
Potters  and  Norris,  Canon  Street,  where  he  looked  out  goods  worth  ahctt 
1400/.,  and  gave  them  a  reference  to  Taylor,  Son,  and  Gibson.  Mr.  Ko|^* 
who  had  shewn  him  the  goods,  consequently  sent  to  those  gentlemea,  vw 
expressed  their  surprise  at  the  reference,  as  they  said  Mr.  Clarke  (menuBf 
the  plaintiff)  must  know  that  they  had  not  had  time  to  receive  an  sa^^ 
from  London.  In  consequence  of  this  reply,  Mr.  Norris  sent  fw  ^^' 
man,  and  he  came  aocompanied  by  Clarke  (meaning  the  plaintiff)^  ^ 
said  that  he  supposed  Mr.  Norris  might  entertain  some  doubts,  aad  k< 
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"^6571  ^^  therefore  *oome  to  answer  any  inquiries  that  might  be  made.  When 
J  told  of  the  reply  of  Taylor,  Son,  and  Oibson  to  the  inquiry  which  had 
been  made,  Clarke  (meaning  the  plaintiff)  said  that  their  house  in  London,  to 
whom  he  was  well  known,  had  promised  to  write  on  his  behalf  to  the  house  in 
Manchester,  which  he  supposed  they  had  neglected  to  do.  Mr.  Norris  then 
asked  him  (meaning  the  plaintiff)  for  a  reference  to  some  party  in  London  to 
whom  he  could  himself  apply,  and  Clarke  gave  the  name  of  a  stockbroker  to 
whom  he  said  he  was  well  known.  He  (meaning  the  plaintiff)  also  stated  that 
h«  had  been  some  time  in  the  service  of  a  Mr.  Jones,  a  draper  in  Tottenham 
Court  Road,  London,  whom  he  left  about  eighteen  months  ago ;  and  had  since 
been  living  upon  his  property.  It  happened  that  there  was  also  at  the  time  in 
Manchester,  Mr.  Truman  of  the  firm  of  Llewelyn,  Truman,  and  Co.,  warehouse- 
men, who  was  about  returning  to  London,  and  Mr.  Norris  requested  him  to 
make  same  inquiries  from  Mr.  Jones,  the  draper  in  Tottenham  Court  Road,  as  to 
the  character  and  circumstances  of  Mr.  Edward  Clarke  (meaning  the  plaintiff.) 
Mr.  Truman  accordingly,  on  his  arrival  in  London,  sent  a  clerk  to  make  the 
necessary  inquiries  from  Mr.  Jones,  who  stated  that  Clarke  had  lived  with  him 
about  three  years,  and  had  left  him  about  eighteen  months  ago ;  that  his  con- 
duct had  always  been  unexceptionable ;  that  he  was  ignorant  of  the  extent  of 
his  property,  but  he  knew  that  his  connections  were  highly  respectable.  The 
result  of  this  inquiry  was  communicated  by  Mr.  Truman  to  Messrs.  Potters 
and  Norris  by  the  post,  which  arrived  here  on  Tuesday  last.  By  the  same 
post  there  came  to^^  Man9hester,  a  letter  directed  '  Mr.  Clarke,  Mosely  Arms, 
Manchester,'  which  was  delivered  according  to  its  address.  It  very  fortunately 
happened,  however,  that  in  addition  to  <  Mr.  Edward  Clarke'  (meaning  the 
^6581  P^^^tiff,)  there  was  then  stopping  at  the  Mosely  Arms  "^another  Mr. 
^  Clarke,  who  was  better  known  there,  and  to  whom  the  letter  was  by 
mistake  delivered.    It  was  without  signature  (though  perhaps  the  writer  may 

be  guessed  at,)  and  was  in  the  following  terms : — '  Dear ,  I  was  very 

anxious  for  your  letter,  which  I  received  this  morning,  and  the  rather  as  I 
received  none  yesterday,  which  augured  badly.  Your  letter  I  considered  as  dis- 
astrous as  could  be,  inasmuch  as  it  did  not  say  that  the  1000/.  you  had  selected 
at  Gibson's  would  be  sent— omitted  all  mention  of  Musgrove's  brother — ^in- 
formed me  you  had  expended  300^'«  worth  in  shooting  at  <<  birds  in  a  bush ;" 
and  finally  I  had  received  no  letter  by  this  post  from  the  house  whom  you  had 
referred  me  to.  Judge  further  of  my  consternation,  when  in  the  afternoon 
Llewelyn's  clerk,  t^  Llewelyn,  came  up  and  said  he  was  desired  by  their 
house,  reouested  by  Potters  and  Somebody,  to  make  inquiries  into  the  respec- 
tabili^  of  Mr.  Edward  Clarke,  who  had  rkerred  said  Potters  to  me.  Here 
was  a  Scylla  and  Charybidis  to  steer  betwixt  I  On  the  one  hand  to  say  what 
was  necessary,  and  the  other  to  say  nothing  to  commit  myself.  If  I  erred,  it 
was  by  sailing  too  close  to  the  ro<^  of  Sc^la  by  saying  too  much ;  but  I  hope 
sabsequent  precaution  will  repair  the  dami^,  and  preserve  our  keel  unbroken. 
They  had  no  idea  that  it  was  the  Edward  Ciiu-ke — the  <<  real  pig."  It  was  not 
for  me  to  inform  them  it  was  the  same,  only  in  a  new  character.  It  is,  there- 
fore, well  you  did  not  settle  with  them ;  and  jon  see  in  this  another  instance 
of  the  advantage  of  procrastination— my  doctrme.  If  yon  had  attempted  to 
make  the  donkey  speak,  you  would  have  been  swamped  at  once,  and  have  been 
blown  directly.  I  have  200/.  by  me,  and  shall  have  50/.  more  on  Monday 
night,  and  wul  pay  250/.  into  Lloyd's  on  that  di^,  but  I  shall  dve  no  orders 
respectinff  it  to  them.  Trust  not  to  making  1000/.  a  year ;  tis  fallacious. 
iM^gi  Llewelyns  will  know  you  *when  they  see  you  ;  and  though  they  are 
J  paid  by  you,  they  will  set  themselves  right  with  the  Potters.  Deacon 
has  been  here  lathering,  but  I  gave  him  his  auietus.  Buy  all  you  can;  don't 
trust  to  second  joumies,  and  don't  bum  this  letter.  I  must  see  it  destroyed 
when  you  return.  I  am  in  great  haste,  for  the  postman  has  ffone  past  some 
time.    Mrs.  C.  was  here  just  now.    I  gave  her  your  letter,  and  5/.  credit  with 
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me/— *A8  may  be  readily  sapposadi  tibe  gend^nan  into  whose  faanda  dus  pn- 
cioua  epistle  had  fallen,  was,  at  fiiaty  no  little  pniiled  with  its  ooniente:  he 
thererefore  shewed,  it  to  some  other  ^tlemen  who  were  in  the  commerdal 
room,  and  all  they  ooold  make  oat  of  it  was  that  some  sobeme  of  rDguBST  was 
in  progress.  They  were  engaged  in  discaissing  it  when  Newman  enterad  the 
room,  and  the  letter  being  handed  to  bim,  he  at  once  peroeiYed  that  hfi  had 
been  made  the  unwilling  instrument  of  a  gang  of  swindlers.  He  immediatdy 
took  the  course  which  any  honest  man  would  take  xmisa  the  oircomstanoeB. 
He  went  to  all  the  parties  from  whom  the  goods  had  been  purohaaed  and  oqbi- 
municated  to  them  the  discovery  which  bd  taken  plaoe.  FortnnatelT  this 
communication  was  in  time  to  prevent  any  goods,  except  those  which  had  been 
paid  for,  from  fiJling  into  the  hands  of  Mr.  Clarke's  ^meanii^  the  plaintiff's) 
London  confederates.  One  or  two  parcels  bad  been  aelivered  to  the  €Biiiei8| 
but  the  sellers  were  enabled  to  stop  them  in  trandtu  ;  and  one  person  who  had 
sold  some  fnslians  to  Olarke  ^meaning  the  plaintiff)  obtained  tne  money  horn 
him  on  Wednesday  mornings  oy  threatening  to  hand  him  over  to  a  police  offioer 
if  the  demand  was  not  complied  with.  Olarke,  (meaning  the  plaintiff) 
himself  d^Murted  for  London  by  the  PeverU  ooach  on  Wednesday,  having 
made  a  very  bad  speculation  of  his  Manchester  trip,  particularly  as  he 
had  in  one  or  two  cases  made  a  part  payment  in  ^cash  for  goods  which 
he  had  bought,  and  which  are  now  held  by  the  sellers  for  the  balance.  rm^gtA 
As  we  have  already  stated,  Clarke  ^meaning  the  plaintiff)  had  ^ 
been  at  Leeds  for  one  or  two  dava  before  his  arrival  in  this  town,  and  is 
supposed  to  have  made  considerable  purchases  there.  It  is  hoped,  homvm, 
that  the  detection  of  his  i^ans  in  Manchester  will  be  learnt  in  time  to  preventany 
verv  serious  losses  from  taking  place.  There  is  one  circumstance  connected 
with  this  businesa  which  shews  now  deeply  the  scheme  of  fraud  had  been  laid, 
and  how  cautious  parties  should  be  in  their  inquiries  req>ecting  strangers.  We 
have  already  steted  that  Clarke  (meaning  the  plaintiff)  referred  Mr.  Nonia  to 
a  stockbroker  in  London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr.  Norria  wrote 
for  information  respecting  Clarke's  ^meaning  the  plaintiff's)  oircumatanees. 
He  received  a  reply  from  Mr.  Peaco<uc,  stating  that  Mr.  Clarke  (meaning  the 
plaintiff  )  had  been  introduced  to  him  by  a  very  respeotable  partr ;  thai  he  had 
sold  stock  for  Clarke,  amounting  to  17002.,  and  had  introduoed  hun  to  Measia. 
Jones,  Lloyd,  and  Ca,  with  whom  he  had  opened  an  account  by  depositbig 
20002.  We  believe  there  is  not  the  sUghest  reason  to  doubt  the  tmth  of  Mr. 
Peacook^s  stetement ;  and  the  probabiuty  is,  that  Clarke  (meaning  the  plaia- 
tiff )  had  been  furnished  with  the  stock,  and  an  introduction  had  been  obtained 
to  the  stockbroker  for  the  purpose  of  givinff  colour  to  his  (meaning  the  plain- 
tiff's)  proceedings  here  and  in  Yorkshire.'' — ^By  means  of  the  committiag  of 
which  said  several  grievances  by  the  defendante  as  aforesaid  the  plaintiff  was 
greatly  injured  in  his  said  good  name,  fame,  and  credit,  and  in  his  said  trade 
and  business;  and  thereby  also  one  Biohard  Mus^ve,  who  otherwise  woald 
have  entered  into  the  plaintiff's  employ  in  his  said  trade  and  busineH,  then 
refused  so  to  do,  and  the  plaintiff  was  "^fcompelled  to  pay  a  large  sum,  r^M^ 
to  wit,  106/.,  in  order  to>rescind  a  certain  oentraot  by  lum  then  made  in  l> 
that  behalf  with  die  said  Biohard  Mu^rove. 

The  de&ndanto  pleaded,  first,  the  general  issue,  and  then  a  justification  of  the 
whole  libel,  with  the  exception  of  the  following  passages  at  the  end : — '<  As  «s 
have  already  stated,  Clarke  had  been  at  Leeds  for  one  or  two  days  b^oie  his 
arrival  in  this  town,  and  is  supposed  to  have  made  considerable  purehases  thersu 
It  is  hoped,  however,  that  the  detection  of  his  plans  in  Manchester  will  be  leant 
in  time  to  prevent  any  very  serious  losses  from  taking  place.'' — '<  We  hate 
already  stated  that  Clarke  referred  Mr*  Norris  to  a  stockbroker  in  London,  a 
Mr.  Peacock,  we  believe,  to  whom  Mr.  Norris  wrote  for  information  respeotiag 
Clarke's  dronmstanoes.  He  received  a  r^y  from  Mr.  Peacock,  stating  tbat 
Mr.  Clarke  had  been  introduced  to  him  by  a  very  respeetaUe  party;  tha  ha 
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had  sold  stock  for  Cl!urke>  mstmnting  to  1706^.,  and  had  introdiiodd  Urn  to 
MeBsrs.  Jones,  Lloyd,  and  Oo.,  with  whom  he  had  opened  an  aoooant  by  depo- 
siiinff  2000/.  We  beliere  there  is  not  the  slif^htest  reason  to  donbt  the  troth 
of  Mr.  Peaoook's  statement;  and  the  probabikty  is,  that  Clarke  had  been  for- 
nished  with  the  stock,  and  an  introduction  had  been  obtained  to  the  stooklnroker 
for  the  purpose  of  giving  eoloar  to  his  (meaning  the  plaintifrs)  proceedings  here 
and  in  Yorkshire.'' 

At  the  trial,  the  jury  found  that  the  justification  had  been  proved,  and  gave 
a  verdict  for  the  defendants;  whereupon 

A  rule  nisi  was  obtained  to  set  aside  this  verdict,  and  enter  a  verdict  for  the 
plaintiff,  for  nominal  damages,  on  those  parts  of  the  libel  to  which  there  was 
no  justification. 

mghtman,  and  W.  H,  WaUtm^  shewed  cause. 
^621  ^^  matter  omitted  in  the  justification  is  not  libellous,  *^ezcept  in 
J  connection  with  the  alleged  charge  of  swindling  at  Manchester.  But 
the  troth  of  that  charge  has  been  proved ;  and  if  the  principal  charge  in  a  libel 
he  substantially  proved,  it  is  unnecessary  to  prove  all  the  minute  incidental 
droumstances  attending  the  same  charj^.  If  there  are  several  charges  distinct 
in  their  nature,  all  must  be  proved  m  order  to  establish  a  justification;  but 
where  there  is  in  effect  only  one  charge,  it  is  sufficient  to  justify  and  prove  the 
substance  of  that.  In  Edwards  v.  Bell,  1  Bingh.  409,  where  the  libel  was  that 
the  plaintiff  had  used  the  pulpit  for  the  purpose  of  invective  against  individuals, 
but  the  accompanying  circumstances  were  also  described,  Burrough,  J.,  said, 
« the  defendants  were  entitled  to  justify  in  this  action,  by  shewing  that  what 
they  had  allesed  agaipst  the  plaintiff  was  borne  out  in  fact.  In  such  a  case  it 
is  sufficient  if  the  substance  of  the  libellous  statement  be  justified ;  it  is  unne- 
cessary to  repeat  every  word  which  might  have  been  the  mibject  of  ihe  original 
oomment.  As  much  must  be  justified  as  meets  the  sting  of  the  charge,  and  if 
anything  be  contained  in  a  charge  which  does  not  add  to  the  sting  of  it,  that 
need  not  be  justified.''  In  FAnson  v.  Stuart,  1  T.  B.  748,  a  plea  that  the 
plaintiff  had  been  illegally,  fraudulently,  and  dishonestly  concerned  and  oon- 
neoted  with,  and  was  one  of  a  gang  of  srnndlers  and  common  informers,  and  had 
also  been  guilty  of  deceiving  and  defraudiuff  divers  persons  with  whom  he  had 
had  dealings  and  transactions,  wherefore  defendant  printed  and  published,  &o., 
was  held  too  general,  and  allusion  was  made  to  Newman  v.  Bailey,  where  the 
plea  was  held  defective  on  the  same  ground.  But  the  defendant  here  has 
pleaded  in  detail,  and  proved  the  whole  of  the  plaintiff's  proceedings  at  Man- 
chester ;  and  the  visit  to  Leeds  was  only  introductory  to  those  transactions. 
^6631  *^  Clarkson  v.  Lawson,  6  Bingh.  266, 687,  ^e  plaintiff  was  charged 
^  with  having  been  suspended  from  the  office  of  proctor  on  three  several 
occasions;  and  the  defendant  pleaded  and  established  only  one.  That  was 
properly  held  insufficient;  fer  the  plaintiff  might  have  incurred  a  single  sus- 
pension innocently.  So  in  Weaver  v.  Lloyd,  2  B.  &  0.  678,  where  a  libel 
charged  the  plaintiff  with  various  acts  of  croelty  to  a  horse,  and  amongst  others, 
with  knocking  out  an  eye,  and  the  defendant  pleaded  that  the  charge  was  troe 
in  substance  and  effect;  the  jury  havinff  found  that  it  was  trae  in  all  particu- 
lars,  except  that  the  eye  was  not  knocked  out,  it  was  held,  that  the  justification 
was  not  proved,  and  that  the  plaintiff  was  entitled  to  a  verdict  on  that  plea,  for 
the  knocking  out  the  horse's  eye  was  the  worst  part  of  the  charge.  Mountney 
V.  Watton,  2  B.  ft  Adol.  678,  is  the  converse  c^  the  present  case;  There  the 
declaration  stated  that  the  defendant,  intending  to  cause  it  to  be  believed  thai 
the  plaintiff  was  guilty  of  feloniously  stealiuff  a  horse,  published  a  libel  con- 
oeraing  him.  The  Ifliel,  as  set  out,  was  headed — "Horse  stealer;'-  and  then 
alleged  that  the  plaintiff  was  taken  up  on  suspicion  of  having  stolen  a  horse,  by 
a  constable  who  was  informed  that  "  such  a  character"  was  at  a  certain  public- 
house ;  it  then  went  on  to  state  circumstances  of  suspicion  against  the  plaintiff, 
and  ultimately,  that  having  obtained  permission  to  go  out  of  the  constable's 


708.  Clarkb  v.  Tatlob.    B.  T,  1836.  [668 

sight,  he  made  his  esoape,  bat  was  retaken  and  confined  in  gaol  for  ezanuoa^; 
innnendo,  that  the  plaintiff  was  goiity  of  stealing  a  horse.  The  defendiot 
pleaded  ike  general  issae,  and  then  a  justification  as  to  all  parts  of  the  libel. 
except  the  word  <<  horse-stealer/'  setting  oat  in  this  latter  plea  die  serenl  dr- 
camstances  related  in  the  libel:  it  was  held,  that  as  the  declaration  alleged 
*that  the  libel  was  intended  to  oonrej  a  charge  of  felony,  and  that  intoit  ^^^ 
was  not  denied  by  the  plea,  the  statement  of  circumstances  of  sospieion  ^ 
to  excuse  part  of  the  libel,  was  no  sufficient  justification. 

In  the  present  case,  as  the  principal  charge  is  justified,  the  attendant  ditom- 
stances  are  immaterial. 

FkMf  and  Humfrejf^  in  support  of  the  rule,  contended  that,  unless  ihod 
were  imputed  to  the  plaintiff  m  his  conduct  at  Leeds,  the  hope  that  the  dete^ 
tion  of  plans  at  Manchester  would  be  leamt  in  time  to  prevent  any  serioos  Imms 
from  taking  place,  was  without  meaning;  and  if  fraud  were  imputed  at  Leed< 
that  was  a  distinct  and  separate  charge,  in  respect  of  which,  as  there  was  do 
justification,  the  plaintiff,  according  to  all  the  cases  cited,  was  entitled  to  aTtr- 
diet  for  at  least  nominal  damages.  The  same  observation  applied  to  the  vasm- 
atioQ  that  the  plaintiff  had  been  furnished  with  stock  and  an  introduction  to  \ 
stockbroker,  in  order  to  give  a  colour  to  his  proceedings  at  ManjchetUr  aad  u 
Torkthire,  Unless  the  justification  be  co^xtenave  with  the  libel,  it  is  dedj 
insufficient 

TiNDAL,  0.  J.  There  can  be  no  doubt  that  a  defendant  may  justifj  psrt 
only  of  a  libel  containing  several  distinct  charges.  That  was  established  i& 
Styles  V.  Nokes,  7  East,  492,  where  Lawrence,  J.,  said— "A  plea  of  justiS- 
cation  mav  be  good,  with  a  general  reference  to  certain  parts  of  the  libel  M 
forth  in  the  declaration,  if  the  Court  can  see  with  certiinty  what  parts  txt 
referred  to ;  as  if  the  rderence  be  to  so  much  of  the  libel  as  imputes  to  the 
pkintiff  such  a  crime  (e.  g.  perjury),  that  would  be  si^cient  wiUiout  repett- 
mg  all  those  parts  i^in,  which  would  lead  to  prolixity  of  pleading,  aid 
*ouffht  to  be  avoided.' "  But  if  he  omits  to  justify  a  part  which  contains  p,^ 
libellous  matter,  he  b  liable  in  dama^  for  that  which  he  has  so  omitted  ^ 
to  justify.  The  plea  in  the  present  mstance  does  not  affect  to  justi:^r  the  whok 
of  the  publication,  and  we  are  to  see  whether  the  part  omitted  would,  by  iteelft 
form  a  substantive  ground  of  an  action  of  libel.  I  cannot  say  that  it  is  of  tba- 
description.  The  general  charge  against  the  plaintiff  is,  that  he  was  eoocened 
in  a  grand  swindling  transaction.  At  the  outset,  the  court  cannot  he^  seeicx 
that  the  place  intended  to  be  referred  to  as  the  scene  of  the  transsetioD  it  Mur 
Chester  alone.  The  newspaper  in  which  the  libel  appears  is  published  there ; 
and  after  callinff  the  attention  of  its  readers  to  what  had  recently  taken  j^  ia 
the  town  of  manohester,  it  soes  on : — ''  On  their  arrival  in  Manchester,  Mr. 
Newman  introduced  Mr.  Glaj^e  to  a  considerable  number  of  houses  in  diftreat 
branches  of  business/'  and  in  various  other  parts  the  writer  pcnnts  oat  Mas- 
Chester  as  the  arena  of  the  swindling.  In  the  latter  part  of  the  statement  k 
alludes  to  Leeds,  and  for  that  passage  we  are  asked  to  enter  judgment  for  ti»e 
plaintiff.  The  passage  is :  <<  As  we  have  already  stated,  Clarke  had  been  ix 
Leeds  for  one  or  two  days  before  his  arrival  in  this  town,  and  is  supposed  m 
have  made  considerable  purchases  there;  it  is  hoped,  however,  that  the  deterUi'a 
of  his  plans  in  Manchester  will  be  leamt  in  time  to  prevent  any  veij  sem^^ 
losses  taking  place."  The  party  who  wrote  this  meant,  no  doubt,  to  insiBeafe 
that  the  plaintiff  had  not  been  at  Leeds,  for  any  good  purpose ;  but  the  dedm 
tion  contains  no  allecation  that  fraud  was  imputed  to  the  plaintiff  in  his  tns^ 
actions  at  Leeds,  and  if  the  passage  is  so  ambiguous  that  the  plaintiff  hiias^l: 
could  not  venture  to  put  such  a  construction  on  it,  why  should  we  f  The  ocij 
remaining  part  is,  '^  We  have  already  stated  that  Clarke  refeirred  BIr.  Noiris  u 
a^  stockbroker  '*4n  London,  a  Mr.  Peacock,  we  believe,  to  whom  Mr.  Kor-  p^ 
ris  wrote  for  information  respectinff  Clarke's  circumstances.  Here-  ^ 
ceived  a  reply  from  Mr.  Peacock  stating  that  Mr.  Clarke  had  been  introdseti 
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to  him  by  a  very  respectable  party ;  that  he  had  sold  stock  for  Clarke,  amount- 
ing to  1700^.,  and  had  introduced  him  to  Messrs.  Jones,  Lloyd,  and  Co.,  with 
whom  he  had  opened  an  aoconnt  by  depositing  2000^.  We  Mlieve  there  is  not 
the  slightest  reason  to  donbt  the  trath  of  Mr.  Peacock's  statement,  and  the  pro- 
bability is,  that  Clarke  had  been  furnished  with  the  stock,  and  an  introduction 
.  had  been  obtained  to  the  stockbroker  for  the  purpose  of  giving  colour  to  his 
proceedings  here  and  in  Yorkshire.^'  That  has  a  tendancy  the  same  way;  but 
only  a  tendancy;  and  as  the  plaintiff  himself  has  not  affixed  a  bad  sense  on  it, 
I  cannot  see  why  we  should  do  so.     The  rule,  therefore,  must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  The  passage  in  question  may  come 
yenr  near,  but  it  is  impossible  to  say  that  it  is  libellous  in  itself. 

We  must  take  the  passage  by  itself,  unconnected  with  the  rest  of  the  publi- 
cataon.  Taking  it  so,  and  independently  of  the  transaction  at  Manchester,  can 
any  one  say  that  an  allegation  that  the  plaintiff  arrived  at  Leeds,  and  laid  out 
money  there,  is  libellous  ?  It  only  shews  that  Leeds  was  the  place  of  transit 
from  London ;  and  when  that  passage  is  excepted,  the  rest  of  the  libel  is  an- 
swered. 

Yaughan,  J.  The  point  is,  whether  any  distinct  act  of  criminality  imputed 
to  the  plaintiff  has  been  left  unjustified ;  and  it  seems  to  me  that  such  is  not  the 
case.  The  whole  of  the  criminatory  matter  is  confined  to  the  proceedings  at 
Manchester,  to  which  the  sojourning  at  Leeds  is  merely  introductory.  The 
^an^  case  put  as  *to  the  imputation  of  stealing  a  horse  at  one  place  and  a 
^  watch  at  another,  is  an  imputation  of  different  and  distinct  acts  of  crim- 
inality. So  in  Clarkson  v.  Lawson,  the  imputation  was  that  the  plaintiff  had 
been  three  times  suspended  from  the  office  of  proctor,  and  a  plea  that  he  had 
been  only  once  suspended  was  held  to  afford  no  justification.  But  here  there 
was  no  innuendo  to  point  the  object  of  the  plaintiff's  visit  to  Leeds,  and  I  cannot 
see  with  distinctness  that  any  substantive  act  of  criminality  has  been  left  un- 
justified. 

BosANQinsT,  J.  It  is  admitted  by  the  counsel  for  the  plaintiff,  that  the  test 
to  be  applied  on  this  occasion  is,  whether  the  words  omitted  in  the  justification 
amount  of  themselves  to  a  libel.  Now  the  assertion  that  the  plaintiff  went  to 
Leeds  is  clearly  no  libel.  But  then  follows,  <<  It  is  hoped,  however,  that  the 
detection  of  his  plans  in  Manchester  will  be  learnt  in  time  to  prevent  any  very 
serious  losses  from  taking  place.''  I  don't  know  that  loss  is  necessarily  to  be 
ascribed  to  criminality :  it  may  arise  out  of  innocent  transactions. 

The  last  passage  comes  nearest  to  the  appearance  of  libel.  <<  We  have  already 
stated  that  Clarke  referred  Mr.  Norris  to  a  stockbroker  in  London,  a  Mr.  Pea- 
cook,  we  believe,  to  whom  Mr.  Norris  wrote  for  information  respecting  Clarke's 
circamstances.  He  received  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke 
had  been  introduced  to  him  by  a  very  respectable  party ;  that  he  had  sold  stock 
for  Clarke,  amounting  to  1700^.,  and  had  introduc^  him  to  Messrs.  Jones, 
Lloyd,  and  Co.,  with  whom  he  had  opened  an  account  by  depositing  2000^. 
We  believe  there  is  not  the  slightest  reason  to  doubt  the  truth  of  Mr.  Peacock's 
statement ;  and  the  probability  is,  that  Clarke  had  been  furnished  with  stock, 
and  an  introduction  had  been  obtained  with  the  stockbroker,  for  the  purpose  of 
^^ftftl  S^^S  colour  to  his  proceedings  "^here  and  in  Yorkshire."  ^ut  with- 
^  J  out  something  to  explain  it  there  is  not  sufficient  to  constitute  a  charge 
of  fraudulent  conduct;  and  under  the  general  issue  the  jury  had  to  consider 
whether  it  amounted  to  such  a  charge  or  not.  The  jury  have  found  the  justifi- 
cation  to  be  proved,  and  that  justification  includes  every  thing  material  in  the 
charge  against  the  plaintiff.  Bule  discharged. 
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A  contract  to  sell  mess  pork  of  Scott  k  Oo.|  held  to  mean  mess  ^AmmttfaOanilj 

Scott  k  Go. :  also, 
That  evidence  was  admissible  to  shew  what  meaning  thai  language  hon  In  the  mirke. 

The  deolaratioQ  statedi  that  on  the  5th  of  AogoBt,  1834,  in  oonsideiitka 
that  the  plaintiff  at  the  leqaest  of  the  defendaaty  would  buy  of  the  defendast 
a  oertain  quantity,  to  wit^  seventy-fiye  baxrels  of  pork  at  58s.  per  bmel,  y^p^ 
by  bill  at  throe  months,  less  three  months'  diaoonnt  and  fourteen  dap  for  <k- 
liyery,  the  defendant  promised  the  plaintiff  that  the  said  quantity  of  poik  i» 
then  pork  of  a  oortain  deeoription,  land,  and  quality,  to  wit,  mess  pork,  of  Scou 
and  Co.  And  the  plaintiff  ayerred  that  he,  relying  on  the  said  premise  oftlie 
defendant,  did  then  buy  the  said  quantity  of  pork  of  the  defionda&t  apon  the 
« terms  aforesaid,  and .  then  paid  him  for  the  same  at  the  rate  and  in  mms 
aforesaid,  and  that  the  said  quJantity  of  pork  was  afterwards,  to  wit,  at  the  a- 
piration  of  the  said  period  of  fourteen  days,  delivered  b^  the  defendant  to  the 
plaintiff,  yet  the  defendant,  contriving  and  fraudulently  intending  to  mjue  tke 
plaintiff,  did  not  perform  or  regard  ue  said  promise  so  by  the  defendant  mk 
as  aforesaid,  but  thereby  craftily  and  subtilly  defrauded  the  plaintiff  in  tlus,  '^ 
wit)  that  the  quantity  of  pork  so  sold  and  delivered  as  aforesaid  was  pot,  at  tk 
time  of  such  promise  "^or  deliveiv,  of  the  description,  kind,  and  quality  r^ 
aforesaid,  but  on  the  contrary  tnereof  was  ^n  p<»^k  of  a  different  and  *- 
inferior  description,  kind,  and  quality,  that  was  to  say,  unmessed,  and  not  pcsi 
of  Scott  and  Go.,  and  worth  less  to  the  plaintiff  by  a  large  snm  of  monej,  k- 
wit,  the  sum  of  100^.,  than  the  like  quantity  of  pork  of  the  descriptioa,  ^asi 
and  quality  promised  by  the  defendant  as  foresaid  would  have  be^,  wheicbj 
the  plaintiff  had  not  oul^  lost  and  been  deprived  of  the  benefit  and  adnntt^ 
which  might  and  otherwise  would  have  accrued  to  him  horn  the  said  pnicbse. 
and  from  the  possession  of  such  quantity  of  pork  oi  the  description,  kind,  a&i 

Suantity  promised  by  the  defendant  as  aforesaid,  but  also,  relying,  on  the  dr 
mdant's  said  promise,  had  been  put  fruitJessly  and  without  advantage  to  ^ 
expense,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sun  if 
100^.  in  and  about  the  receiving,  warehousing,  and  keeping  the  said  pork,  aisi 
in  and  about  the  endeavouring  to  sell  and  dispose  thereof. 

The  defendant  pleaded,  first,  non  assumpsit,  and  secondly,  that  the  pork  % 
delivered  to  the  plaintiff,  aa  in  the  declaration  mentioned,  was  mess  po^  ^ 
Soott  and  Co. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  defendant,  an  Ii^ 
provision  factor,  sold  to  the  plaintiff,  after  inspection  by  the  plaintiff's  clerk. 
oertain  ba,rrels  of  pork,  and  made  out  and  delivered,  by  his  broker,  the  bM  ooie 
in  the  following  terms :— "London,  15th  of  August,  1884.  Sold  Mr.  Heory 
Powell,  for  account  Mr.  Benjamin  Horton,  Scott  and  Co.,  75  bands  mess  p«i 
at  53s.  per  barrel,  ex  Vine,  payable  per  bill  at  three  months,  less  three 
months'  discount,  and  fourteen  days  for  delivery/'  The  price  ameaated  to  19^ 
5s.4rf. 

The  pork  in  question  had  been  consigned  to  the  defendant  fron  Sligotj 
Scott  and  Co.  The  plaintiff's  '^'clerk  stated  that  the  barrels  exhibited  m^q 
to  him  by  the  defendant  were  branded  with  the  name  Soott  and  Co.,  tnd 
with  no  other  mark,  and  contained  nothing  but  prime  mess  pork;  that  ^ 
barrels  sent  to  the  plaintiff,  in  addition  to  the  brand  Soott  and  Co.,  hid  tk 
letter  W.  marked  on  them,  and  contained  pork  of  an  inferior  quality :  it  ^^ 
mess  pork,  but  not  prime.  The  defendant's  broker  stated  that  the  pork  ia  ^ 
casks  marked  W.  was  not  of  Scott's  manu&cture;  and  it  was  proved  thatScoti? 
manufacture  was  worth  2s.  6d.  a  barrel  more. 
The  pUintiff  wrote  to  comphun  of  the  quality  of  the  pork  on  the  5th  of  S^ 
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tember,  and  attenpta  at  a  aettlemeiit  of  differenoee  were  made  till  ihe  16th  of 
October.  These  attempts  fiuling,  and  the  defendant  refusing  to  take  the  pork 
back,  the  plaintiff,  on  the  8rd  ofNorember,  the  market  having  fiJlen  considera- 
bly in  the  interval|  sold  the  pork  for  149/.  1^.,  and  now  sought  to  recover  the 
difference. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  contract  was  to  sell  mess 
pork  of  Scott  and  Co.,  and  that,  as  mess  pork  oonsisned  from  Scott  and  Co.  had 
been  delivered,  the  plaintiff  mast  be  nonsuited :  whereupon,  after  objection  to 
their  testimony  made  and  overruled,  two  vdtaesses,  conversant  with  the  trade, 
were  called,  one  of  whom  stated  that  by  the  words  <<  of  Scott  and  Co."  in  the 
contract  he  should  understand  manufadured  by  Scott  and  Co. ;  and  the  other, 
that  in  the  trade,  it  would  be  construed  manufacture  of  Scott  and  Co. 

The  learned  Judge  beins  also  of  opinion  that  such  was  the  meaning  of  the 
contract,  and  the  jury  thiuing  that,  under  the  circumstances,  the  resale  had 
not  been  delayed  an  unreasonable  time,  a  verdict  was  found  for  the  plaintiff 
with  52/.  damages.    Whereupon, 

OrusweUi  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi  to  set 
i^-r-i-i  i^de  the  verdict  and  enter  a  ^nonsuit,  or  to  rednoe  the  damaffes  to  0/. 
J  70.  6^:,  the  amount  which  would  accrue  to  the  plaintiff  on  a  deduction 
of  2<.  M.  a  barrel  from  the  price  of  all  the  barrels  delivered. 

Bomptxtj  Seijt.,  shewed  cause. '  This  contract  was  a  warranty  that  the  article 
in  question  was  of  the  manufacture  of  Scott  and  Co. ;  for  a  contract  to  sell 
articles  of  a  certain  denomination  implies  a  warrantv  that  they  shall  answer  such 
denomination.  Thus,  in  Shepherd  v,  Kain,  5  B.  s  Aid.  240,  where  an  adver- 
tisement for  the  sale  of  a  ship  described  her  as  a  '^  copper-fastened  vessel,'' 
adding  that  the  vessel  was  to  be  taken  mth  all  fimlts,  without  any  allowance  for 
any  defects  whatsoever,  and  it  appeared  that  she  was  only  partiallv  copper- 
fastened,  it  was  held,  that  notwithstanding  the  words  "  with  all  faults, '  &c.,  the 
vendor  was  liable  for  the  breach  of  the  warranty.  So,  in  Jones  t;.  Bowden,  4 
Taunt.  847,  which  is  a  stronger  case  in  fiivour  of  the  plaintiff  than  the  present, 
where — it  being  usual  in  the  sale  by  auction  of  drugs,  if  they  were  sea  damaged, 
to  express  it  in  the  broker's  catalogue,  and  drugs  which  were  repacked,  or  the 
packages  of  which  were  discoloured  by  sea-water,  bearing  an  inferior  price, 
although  not  damaged, — ^the  defendants,  who  had  purchased  some  sea-damaeed 
pimento,  repacked  it,  and  advertised  it  in  catalogues,  which  did  not  notice  that 
it  was  sea-damaged  or  repacked,  but  referred  it  to  be  viewed,  with  littie  facility, 
however,  of  viewing  it ;  ^t  was  held,  that  that  was  equivalent  to  a  sale  of  the 
goods  as  and  for  gotras  that  were  not  sea-damaged,  and  that  an  action  lay  for  the 
mud :  and  though  the  declaration  stated,  that  it  was  sold  as  and  for  pimento  of 
4C5701  V^  quiwty  and  condition,  whereof  the  samples  ^shewed  mat  it  was 
^  dusty  and  0/ inferior  ^mlityj  yet  the  jury  having  found  for  the  plaintiff, 
the  Court  refused  to  set  aside  the  verdict.  Here,  there  having  been  a  written  con- 
tract for  goods  of  Scott  and  Co.,  the  circumstance  that  the  defendant  exhibited 
the  goods  to  the  plaintiff's  clerk  before  entering  into  the  contract,  does  not 
release  him  from  the  implied  warranty.  For  in  Gardiner  v.  Gray,  4  Camp.  144, 
Lord  EUenborough  laid  it  down,  that  where  before  or  at  the  time  of  sale  a 
Bpedmen  of  the  eoods  is  exhibited  to  the  buyer,  if  there  be  a  written  contract 
which  describes  the  goods  as  of  a  particular  denomination,  that  is  not  a  sale  by 
sample;  but  there  is  an  implied  warranty  that  they  qhall  be  of  a  merchantable 
quality  of  the  denomination  mentioned  in  the  contract. 

The  real  question  is,  what  would  be  understood  in  the  commercial  world  by 
goods  of  Scott  and  Co.  The  circumstance  of  their  obtaining  a  higher  price  by 
2s.  Qd.  a  barrel  than  other  goods  of  the  same  description,  is  conclusive  that  they 
were  reputed  to  be  of  the  manufkcture  of  that  firm :  if  they  were  not,  the  brand 
on  which  the  plaintiff  relies  is  a  mere  illusion,  and  has  no  effect  but  to  mislead : 
80  clearly,  however,  it  is  taken  to  import  that  the  article  branded  is  of  the  manu- 
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faotare  of  the  party  whoae  name  the  bnmd  expresses,  that  charts  of  equity  vill 
great  an  inj  unction  against  any  one  who  usurps  this  brend  of  his  neighbcniT. 

But  if  there  were  any  doubt,  it  was  removed  by  the  evidence :  and  wbeo 
certain  words  have  acquired  a  particular  meaning  in  commercial  usage,  efideaee 
is  always  admissible  to  explain  the  usage. 

As  to  the  damages,  the  plaintiff  is  not  to  be  confined  to  the  mere  differenoe  in 
price,  at  the  time  of  the  contract,  between  the  commodity  delivered  and  tbe 
commodity  ^contracted  for :  before  the  plaintiff  can  effect  a  resale,  the  p^n 
market  may  have  fallen,  as  it  did  in  this  case :  and  if  there  be  no  nn-  ^ 
reasonable  delay  in  affecting  the  resale,  the  plaintiff,  as  upon  the  resale  of  ta 
unsound  horse,  is  entitled  to  the  difference  oetween  the  pnce  paid  to  the  defea- 
dant  and  the  price  obtained  bv  the  plaintiff  on  the  resale. 

Oresiwell,  and  Wightman^  m  support  of  the  rule. 

The  defendant's  contract  was  not,  to  deliver  pork  maufixctured  by  Sooit  lad 
Co.,  nor  has  the  plaintiff  in  his  dechuration  alleged  such  to  be  the  l^al  effect  of 
the  contract.  The  contract  was,  to  deliver  mess  pork  of  Scott  and  Co. ;  lod 
mess  pork  of  Scott  and  Co.,  that  is,  mess  pork  which  belonged  to  Scott  and  Goi, 
and  came  from  Scott  and  Co.,  has  been  delivered.  The  defendant  was  oolji 
factor,  and  could  not  know  by  whom  the  article  was  manufactured.  No  (mi 
is  imputed  to  the  defendant ;  and  the  name  attached  to  a  mercanUle  oommodhj 
does  not  necessarily  or  uniformly  import  that  the  article  was  manu&ctoied  ij 
the  person  whose  name  it  bears }  it  may  import  either  that  it  has  been  maaa- 
factnred  by  such  person,  or  that  he  has  exercised  his  judgment  in  the  aeleetieB; 
and  where  the  article  is  not  manufactured  by  him  the  purchaser  has  the  beoeft 
of  his  superior  judgment  and  established  character.  That  is  all  the  purchiflcr 
can  require,  and  all  that  can  be  obtained  in  the  commerce  of  the  greater  propor* 
t  on  of^ mercantile  commodities.  The  Court,  therefore,  will  not  import  into  tbe 
contract  a  term  which  is  not  found  in  it,  and  which  the  plaintiff  has  not  EBg> 
gested  in  his  declaretion,  viz.,  that  the  pork  was  to  be  of  the  manufaeture  d 
Scott  and  Co.  If  it  had  been  of  their  manufacture,  and  had  turned  oat  moeb 
worse  than  it  has  done,  the  plaintiff  having  inspected  it  by  his  clerk,  before  tbe 
contract  was  entered  into,  could  have  recovered  "^nothin^ ;  for  a  warranty  r^-^ 
does  not  extend  to  defects  which  are  discoverable  upon  inspection ;  Mar-  ^ 
getson  V,  Wright,  7  Bingh.  603 ;  he  ought  not  therefore  to  be  in  a  better  pos- 
tion  when,  in  effect,  the  contract  has  been  performed  according  to  its  letter  lad 
spirit,  and  according  to  plaintiff's  declaration.  If  a  warranty  proved  at  the  triil 
falls  short  of  that  declared  on  by  a  plaintiff,  he  cannot  recover.  As  in  Gray  r. 
Cox,  4  B.  &  C.  108,  where  the  plaintiff  in  assumpsit  alleged  that  in  oonsiden' 
tion  that  he  would  buy  a  quantity  of  sheathing  copper  of  the  defendant  it  a 
certain  price,  defendant  undertook  that  it  should  be  good,  sound,  substantial, 
and  serviceable  copper;  it  was  held  that  that  warranty  was  not  proved  by  shev- 
ing  a  purchase  of  copper  sheathing  at  the  ordinary  market  price,  no  express  wv* 
ran ty  having  been  given.  And  in  that  case,  Abbott,  C.  J.,  said, ''  that  if  a 
person  sold  a  commodity  for  a  particular  purpose,  he  must  be  understood  to 
warrant  it  reasonably  fit  and  proper  for  such  purpose."  The  defendant  here  Aa 
sold  pork  of  Scott  and  Co.  reasonably,  fit,  and  proper  for  mess  pork,  and  tbe 
plaintiff  ought  not  to  extend  the  warranty  beyond  the  terms  of  his  declaratioe. 
In  Jones  v,  Bowden,  Gibbs,  J.,  differed  from  the  rest  of  the  Court^  and  there 
was,  apparently,  a  fraud  in  the  transaction. 

Then,  as  to  the  supplementary  evidence,  the  witnesses  were  not  called  to  prove, 
and  did  not  prove  any  mercantile  usage,  but  merelv  their  own  opinion  of  tba 
particular  contract ;  a  point  exclusively  for  the  decision  of  the  Judge. 

And  with  respect  to  the  damages,  the  finding  of  the  jury  that  there  had  bees 
no  unreasonable  delay  in  effecting  the  resale,  was  altogether  against  the  weigbt 
of  evidence.  The  plaintiff  ought  to  have  proceeded  to  a  resale  as  soon  as  be 
discovered  the  alleged  defect,  and  *not  to  have  cast  upon  the  defendant  ^^5 
the  loss  ensuing  from  a  falling  market.  ^ 
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TiNDAL;  C.  J.  I  think  this  rale  cannot  be  supported  on  either  ground.  This 
is  an  action  on  a  warranty  of  pork  upon  a  contract  of  sale  between  Benjamin 
Horton  and  Henry  Powell,  of  75  barrels  of  mess  pork  at  53«.  per  barrel. 

The  warranty  is,  that  the  pork  is  mess  pork  of  Scott  and  Co.,  and  the  breach 
assigned  is,  that  the  pork  was  of  a  different  and  inferior  description,  that  is  to 
say,  nnmessed,  and  not  pork  of  Scott  and  Co. ;  npon  which  issue  is  joined  that 
the  pork  delivered  to  the  plaintiff,  as  in  the  declaration  mentioned,  was  mess  pork 
of  Scott  and  Co. 

The  question  is,  what  is  the  meaning  to  be  attached  to  those  words.  Both 
parties  employ  the  same  terms,  but  differ  as  to  their  meaning,  and  that  meaning 
must  be  declared  either  by  the  Court  or  jury.  The  meaning  the  pluntiff  puts 
on  the  words  is,  that  the  pork  must  be  of  the  manufacture  of  Scott  and  Co. ;  the 
defendant  contends  that  the  warranty  is  satisfied  if  the  pork  comes  out  of  the 
hands  of  Scott  and  Co.  The  broker  who  made  the  contract  states  that  he  knows 
the  brand  of  Scott  and  Co. ;  that  all  the  casks  which  had  the  brand  of  Scott  and 
Co.,  without  the  letter  W.,  were  of  the  manufacture  of  Scott  and  Co. ;  and  all 
that  had  their  brandy  with  the  letter  W.  in  addition,  were  not  of  their  manu- 
fiioture. 

In  making  this  statement  what  had  he  in  his  mind  ?  How  did  be  distinguish 
between  the  barrels  which  were  of  the  manufacture  of  Scott  and  Co.,  and  those 
which  were  not,  unless  that  the  manufacture  of  Scott  and  Co.  was  well  known 
in  the  market  ?    And  the  circumstance  that  those  barrels  obtain  a  better  price 
in  the  market  by  2s.  6dl.  a  barrel,  leans  to  the  same  conclusion. 
^6761       *^  should  have  inferred,  therefore,  that  a  warranty  that  the  pork  should 
-^  be  of  Scott  and  Co.'s  pork  was  a  warranty  that  it  was  pork  of  the  manu- 
/ckcfure  of  Scott  and  Co. ;  if  it  does  not  mean  that,  the  purchaser  gets  only  an 
empty  name.     But,  admitting  that  this  is  left  in  doubt,  in  all  mercantile  con- 
tracts on  which  doubt  arises,  it  is  usual  to  call  persons  conversant  with  the  trade, 
to  state  what  is  understood  by  the  disputed  expression.   Two  persons  were  called 
in  this  case,  who  stated  that  by  the  words  of  Scott  and  Co.,  they  understood  pork 
manufactured  by  Scott  and  Co.    It  is  true  the  declaration  does  not  expressly 
allege  that  as  the  legal  effect  of  the  contract ;  but  it  would  be  too  much  to  say 
that  the  pUuntiff  gives  up  the  meaning  of  the  contract  because  he  sets  it  out  in 
its  actual  terms  instead  of  its  legal  effect.    A  party  who  agrees  to  buy  Bramah's 
locks,  expects  to  have  locks  made  by  that  manufacturer;  as  he  who  buys  a 
picture  bearing  the  name  of  a  particular  artist  is  entitled  to  require  that  it  should 
DO  the  work  of  such  artist.     So  here,  w4ien  the  plaintiff  buys  pork  bearing  the 
brand  of  a  certain  firm,  he  is  entitled  to  have  an  article  manufactured  by  that  firm. 
With  respect  to  the  amount  of  damages,  it  has  been  objected  that  the  resale 
of  the  commodity  was  delayed  an  unreasonable  time,  during  which  the  market 
was  falling.     But  it  appears  there  was  an  attempt  to  refer  the  matter  in  dispute ; 
that  the  arbitration  was  not  rejected  till  the  18th  of  October,  and  that  on  the 
24th  the  sale  was  effected.    It  was  open  to  the  defendant  during  all  the  inter- 
mediate time  to  have  taken  back  the  goods,  and  there  is  no  ground  for  saying 
that  under  these  circumstances  the  sale  was  unreasonably  delayed. 

Pabk,  J.  Upon  the  mere  words  of  this  contract,  I  think  there  can  be  no 
question.  But  assuming  that  there  is  an  ambiguity,  it  was  proper  to  receive 
^6771  *®^^^^°^  ^  ^  ^^  acceptance  of  such  terms  in  the  market,  the  defend- 
J  ant's  counsel,  by  objecting  to  the  admissibility  of  such  evidence  and 
rejecting  the  construction  put  on  the  contract  by  the  judge,  refuses  in  effect  the 
decision  of  both  judge  and  jury.  It  is  then  urged,  that  even  if  the  warranty  is 
to  bear  the  plaintiff's  construction,  the  defendant  is  exonerated  in  consequence 
of  the  plaintiff  having  had  an  inspection  of  the  goods.  But  Gardiner  v.  Gray, 
meets  him  expressly  on  that  point;  for  there  it  was  held,  that  where  before  or 
at  the  time  of  sale  a  specimen  of  the  ffoods  is  exhibited  to  the  buyer,  if  there 
be  a  written  contract  which  describes  the  goods  as  of  a  particular  denomination, 
that  is  not  a  sale  by  sample;  but  there  is  an  implied  warranty  that  they  shall 
Vol.  XXIX.— 46 
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be  of  a  merohantable  qaality  of  the  denomination  mentioned  in  the  Qoatnet 
That  brings  the  case  back  to  the  principle  on  which  a  party  who  purehaMs  Bn- 
mah's  locks,  or  the  piotores  of  an  eminent  artist,  is  entitled  to  reqniie  froatk 
seller  the  productions  of  that  artist  or  that  mannfactnrer. 

Vauqhan,  J.  I  am  of  opinion  this  rule  ought  to  be  disehaxged.  Tkeqnes- 
tion  is,  what  construction  is  to  be  put  on  the  terms  of  this  oontnet ;  md  ilthoadi 
parol  evidence  cannot  be  received  to  vary  the  terms  of  a  contract,— «  m  tk 
case  of  the  prime  singed  bacon,  Teats  v.  Pym,  6  Taunt.  446^ — yetithas  ilvajs 
been  received  to  shew  in  what  sense  mercantile  terms  are  nsed.  Here  it  vas  fo 
the  jury  to  determine  what  was  meant  by  the  words  ^' Pork  of  Seott  and  Go." 
As  to  that,  the  evidence  is  all  on  one  side,  and  the  warranty  having  been  deiilj 
broken,  thb  rule  must  be  discharged. 

BosANQUBT,  J.  As  to  the  meaning  of  this  contract,  it  is  a  fiur  and  RMoabk 
construction  to  say  that  pork  '^of  Scott  and  Co.,  means  pork  manufiactored  |^^q 
by  Scott  and  Co.  If  I  speak  of  the  literary  work  of  a  given  author,  I  ^ 
imply  that  it  was  written  by  that  author ;  that  the  picture  of  a  given  artiatw 
painted  by  that  artist ;  and  that  manufactured  articles  stamped  with  a  name  ir 
the  manufacture  of  the  party  whose  name  they  bear.  The  defendant's  coaisd 
says  it  imports  merely  that  they  have  the  credit  and  sanction  of  thai  nane^aEi 
that  the  judgment  of  the  consignor  has  been  exercised  in  the  selection  of  t^ 
article.  I  do  not  see  why  so  narrow  a  construction  should  be  adopted ;  bat  tbe, 
at  all  events,  is  a  mercantile  contract,  and  the  evidence  which  was  properlj 
received  to  explain  the  acceptation  of  the  terms  in  the  market  is  all  on  one  sie. 

As  to  the  damages,  the  defendant  refused  to  take  back  the  goods;  thej  vert 
resold  within  a  reasonable  time ;  and  the  proper  measure  of  damages  is  the  dif- 
ference between  the  price  paid  upon  the  purchase  and  the  amount  obtained  odi 
resale.     I  think,  therefore,  this  rule  must  be  IKsehargei 

See  Weall  v.  King,  12  East,  452,  Yeats  v,  Pym,  2  Marsh.  141,  8.  C.  6Tmt 
446,  Bridge  v.  Wain,  1  Stark.  N.  P.  C.  504,  Pasley  v.  Freeman,  3  T.  &  51, 
Fisher  v.  Samuda,  1  Campb.  190,  Bluett  v.  Osborne,  1  Stark.  N.  P.G.3H 
Laing  v.  Fidgeon,  6  Taunt.  108,  Pressor  v.  Hooper,  1  B.  Moore,  106,  PkiiiBsa 
V.  Lee,  2  East,  814. 


*PAGET  and  Another,  v.  FOLEY,  Executrix  of  ANN  CHAMBEBS.  r^-d 

ApAl  27.  ^  '^ 

Covenant  for  rent  anear  may  be  bronght  within  the  time  limited  b7  3&4W.  4,cU^ 
3,  and  is  not  limited  to  six  yean  bj  3  A  4  W.  4,  c  27, 8.  43. 

The  plaintiff  declared  that  A.  H.  Chambers  being  possessed  of  the  tenest^ 
hereinafter  mentioned  to  have  been  demised  to  Ann  Chambers,  for  the     ^ 
of  a  term  of  years  whereof  twenty  would  remain  unexpired  after  die 
of  the  lease  hereinafter  mentioned,  on  the  2d  of  April,  1808,  by  an  ii 
then  made  between  the  said  A.  H.  Chambers  of  the  one  part,  and  Ann 
hers  of  the  other,  demised  the  same  to  Ann  Chambers,  to  have  and  to  hoM 
the  term  of  sixty  years  from  the  25th  of  March,  then  last  past,  jieldioi 
paying  therefore  10^.  10«.  per  annum  durine  the  life  of  Aim  Chambeif. 
15/.  15s.  per  annum  after  her  decease ;  that  the  said  Ann  Chambers  for  iia^ 
heirs,  executors,  administrators,  and  assigns,  covenanted  to  p^  the  ien(  it 
times  in  the  indenture  specified ;  and  uat  the  said  A.  H.  Chamben  oo 
21st  of  October,  1824,  by  indenture  then  made  between  himself  <rf  the 
part,  Joseph  Bougett  of  the  second,  and  the  plaintiffs  of  the  thiid,  btig» 
sold,  assigned,  transferred,  and  set  over  the  premises  so  demised  as  afoi^' 
the  plainti£b,  to  have  and  to  hold  the  same,  and  his  revexdon  diereiii,  t»  ti 
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pluntiffis,  their  ezeentois^  administrators,  and  assigns,  for  the  residue  of  the  term 
of  which  A.  H.  Chambers  was  so  possessed  as  aforesaid* 

Breach,  first,  that  after  the  making  of  the  assignment  to  the  plaintiffs,  and 
in  the  lifetime  of  Ann  Chambers,  and  daring  the  term  granted  to  her  as  afore- 
said, to  wit,  on  the  29th  of  September,  1825,  a  large  sum  of  money,  to  wit,  the 
sam  of  10^.  10s.  of  the  rent  aforesaid,  for  one  year  of  the  said  term,  then 
iMQQ-t  elapsed,  became  *and  was  dne  and  pwing,  and  still  was  in  arrear  and 
-'  unpaid  to  the  plaintiffs  contrary  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture,  and  of  the  coTonant  of  Ann  Chambers,  by  her 
in  that  Dehalf  made  as  aforesaid.  Secondly,  that  after  the  making  of  the  said 
aflsignment  to  the  plaintiffs,  and  after  the  death  of  the  said  Ann  Chambers,  and 
daring  the  term  granted  to  her  as  aforesaid,  to  wit,  on  the  26th  of  March, 
1835,  a  large  sum  of  money,  to  wit,  the  sum  of  1492.  2s.  6d,  of  the  rent  afore- 
said, for  nine  years  and  one  half  a  year  of  the  said  term  elapsed  since  the  death 
of  Ann  Chambers,  became  and  was  due  and  owing,  and  still  is  in  arrear  and 
unpaid  to  the  phunti£k,  contrary  to  the  i&aer  and  effeot,  true  intent  and  meaning 
of  the  said  indenture,  and  of  the  ooyenant  of  the  said  Ann  Chambers  by  her 
in  that  behalf  made  as  aforesaid. 

The  defendant  after  craving  oyer  of  the  deed  by  which  Ann  Chambers  had 
transferred  the  premises  to  the  plaintifb,  and  thereby  shewing  that  the  pkin- 
tiffs  took  and  held  the  premises,  as  mortgagees,  pleaded,  as  to  the  breach  of 
covenant  first  above  assigned,  that  the  said  sum  of  10/.  10s.  of  rent  aforesaid 
therein  mentioned,  did  not  nor  did  any  part  thereof  become  dne  at  any  time 
within  six  years  next  before  the  commencement  of  this  suit,  nor  had  any 
acknowledgment  of  the  same  in  writing  signed  by  the  drfendant  or  her  agent, 
been  given  to  the  plaintiffs  or  their  agent  at  any  time  within  six  years  next 
before  the  commencement  of  this  suit :  and  as  to  the  breach  of  covenant 
secondly  above  assigned,  except  so  &r  as  the  same  related  to  the  sum  of  94/. 
10s.  of  rent  aforesaid  for  six  years  of  the  said  term,  ending  on  the  25th. of 
March,  1835,  that  the  said  rent  in  the  said  second  breach  mentioned,  except  as 
in  the  introductory  part  of  that  plea  was  excepted,  did  not,  nor  did  any  part 
thereof  become  due  at  anytime  within  six  years  next  before  the  commencement 
^6811  ^^  ^^^  ^^^'  *^^^  ^^^  acknowledgment  of  the  same  in  writing, 

•■  signed  by  the  defendant  or  her  agent,  been  given  to  the  plaintifie  or 
their  agents  at  any  time  irithin  six  years  next  before  the  oommenoement  of  this 
suit. 

General  demurrer  and  joinder.  * 
E.  7.  Richards,  in  support  of  the  demurrer. 
The  period  of  six  years  is  no  bar  to  an  action  of  oovenant  for  rent. 
The  statute  8  &  4  W.  4,  o.  27,  s.  42,  enacts  <<  that  after  the  Slat  of  Decem- 
ber, 1833,  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon,  or  payable  out  of,  any  land  or  rent,  in  respect  of  any  legacy,  or 
any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the  same  respeo- 
lively  shall  have  become  due,  or  next  after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  pwson  entitled  thereto,  or  his  agent,  signed 
by  the  person  to  whom  the  same  was  payable,  or  his  agent."  But  that  does 
not  apply  to  rent  reserved  on  a  deed ;  or,  if  it  does,  it  is  repealed  by  3  &  4  W. 
4,  c.  42,  s.  3,  which  enacts,  <<  that  all  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  speci- 
alty, and  all  actions  of  debt  or  scire  facias  upon  any  recognizance  that  shall  be 
sued  or  brought  at  any  time  after  the  end  of  the  present  session  of  parliament, 
shall  be  commenced  and  sued  within  the  time  and  limitation  hereinafter  ex- 
pressed, and  not  after;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt  or  scire  facias  upon  recognisance,  within  ten  years  after  the  .end 
of  this  present  sessiony  or  within  twenty  years  after  the  cause  of  suoh  actions 
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27,  applies  only  to  rent  on  a  simple  contract,  or  to  claims  for  use  and 
oooapation.  And  the  chief  object  of  the  statute  was  to  limit  the  right  to&- 
train  in  such  cases ;  for  the  right  to  sue  in  actions  of  debt  was  already  hnM 
to  six  years  by  21  Jac.  1,  c.  16.  The  language  of  that  statute  is,  <<all  actku 
of  debt  for  arrearages  of  rent,  &c.,  shall  m  commenced  within  six  yean  Dot 
after  the  cause  of  such  action  '"  and  the  construction  put  on  those  words  aifords 
a  clue  for  the  construction  of  the  language  of  3  &  4  W.  4,  c.  27,  s.  42,  whkk 
is,  in  effect,  the  same.  ''  No  arrears  of  rent  or  of  interest  in  respect  of  aaj 
sum  of  money  charged  upon  land  shall  be  recovered  by  any  distress,  tetioa,  or 
suit,  but  within  six  years  next  after  the  same  shall  become  due."  Kow,  la 
Freeman  and  Stacy's  case,  Button,  109,  it  was  held,  that  the  21  Jae.  1,  c  16, 
did  not  extend  to  rent  reserved  by  an  indenture. 

If,  however,  it  should  be  thought  that  c.  27  of  3  &4  W.  4,  extends  to  ri( 
reserved  by  an  indenture,  then  that  act,  which  received  the  royal  asBent,  Jnlj 
24th,  1833,  is  repealed  as  to  this  matter  by  c.  42,  3  &4  W.  4,  which  did  iM 
receive  the  royal  assent  till  August  14th,  in  the  same  year.  For  when  tvo 
acts,  passed  in  the  same  session  are  incompatible  with  each  other,  the  latter 
shall  prevail.  Bex  v.  Justices  of  Middlesex,  2  B.  &  Adol.  818.  In  Paddot 
V.  Bartlett,  5  Nev.  &  Mann.  283,  Tindal,  C.  J.,  says,  <' Before  we  deprm 
parties  of  rights  which  they  possess,  we  ought  to  see  plainly  and  clearly  thai 
sneh  was  the  intention  of  the  legislature,  and  the  meaning  of  the  words  whid 
they  have  used." 

Stephen^  Serjt.,  contrd.  By  3  &  4  W.  4,  c.  27,  s.  42,  the  plaintifis  are  ]>r^ 
eluded  from  recovering  any  arrears  of  rent  unless  within  six  years  after  the  Base 
became  *due ;  and  the  statute  3  &  4  W.  4,  c.  42,  s.  3,  is  not  incompati-  n^ 
ble  with,  and  does  not  repeal,  the  former.  *- 

The  former  statute  has  no  object  if  it  does  not  extend  to  rent  reserved  hj 
indenture ;  for  rent  due  on  a  parol  contract  is  provided  for  by  21  Jac.  I,e.l6; 
and  it  cannot  be  said  that  c.  27,  3  &  4  W.  4,  applies  to  distress  only,  for  the 
forty-second  section  expressly  prohibits  the  recovery  of  rent  by  any  aedoD  or 
suit  as  well  as  by  any  distress,  unless  within  six  years'aft«r  it  became  dae.  lo 
Freeman  and  Stacy's  case,  the  Court  had  to  construe  an  act,  in  which  the  words 
immediatelv  precedinff  '<  all  actions  of  debt  for  arrearages  of  rent,"  were,  "all 
actions  of  debt  grounded  on  any  lending  or  contract  tot^aut  fpecialty.'\  Then 
is  no  such  accompanying  language  to  conduce  to  a  simihr  construction  in  c.  27, 
of3&4W.  4. 

If,  then,  c.  27,  extends  to  rent  reserved  on  an  indenture,  it  is  an  afiioot  to 
the  legislature  to  suppose  that  it  was.  repealed,  inadvertently,  by  another  a^ 
passed  a  fortnight  afterwards;  and  that  it  should  have  been  repealed  desigoedlr 
is  scarcely  credible.  But  there  is  no  repugnancy  between  the  two  statutes;  ki 
if  the  action  must  be  brought  within  six  years,  it  will  certainly  be  broogbt 
within  ten ;  and  the  latter  act,  which  specifies  only  debt  for  rent  upon  an  inden- 
ture of  demise,  does  not  apply  to  the  present  case,  which  u  an  action  of  cote- 
nam.  The  latter  act  applies  chiefly  to  personal  rights ;  the  former,  to  daiips 
upon  land :  and  taking  the  fortieth  and  forty-second  sections  of  the  former  ii 
combination,  it  is  plain  that  the  object  of  the  legislature  waa  to  discharge  tbe 
land  from  the  claim  of  a  mortgagee,  such  as  the  plaintiff  in  the  present  aedoD. 
within  a  reasonable  time;  for,  by  the  fortieth  section,  the  principal  money 
charged  on  land  by  wav  of  mortgage  is  to  be  deemed  satisfied  at  the  end  of 
twenty  years,  if  there  be  no  acknowledgment  or  payment  of  interest  in  tbe 
^meantime ;  and  then,  by  the  forty-second,  no  arrears  of  rent  or  interest  |^^ 
in  respect  of  any  sum  charged  on  land,  is  to  be  recovered  but  within  ^ 
six  years  after  the  same  shall  become  due.  The  act,  therefore,  dearlj  ajiphtf 
to  rent  claimable  in  respect  of  any  sum  charged  on  land  by  way  of  mor^m^ 
Unless  it  receives  the  construction  for  which  the  defendant  contends,  the 
intention  of  the  legislature  to  relieve  the  land  from  such  ohaigai  will  be 
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defeated;  and  a  mortgagee,  even  after  reoonveyance,  may  harass  the  ooonpier 
by  a  distress  for  rent  accruing  at  a  longer  period  than  six  years. 

Rex  V,  Justices  of  Middlesex  turned  on  a  supposed  repugnancy  between  two 
local  road  acts.  But  wherever  general  statutes  have  appeared  to  conflict,  the 
courts  have  been  astute  to  reconcile  them,  rather .  than  intend  a  repeal  of  the 
earlier  statute,  where  no  repeal  is  expressed.  Thus  in  Com.  Dig.  Parliament, 
B.  9,  it  is  laid  down, — '<  A  later  statute,  general  and  affirmative,  does  not  ab- 
rogate a  former  which  is  particular :  as  the  statute  6  Eliz.  4,  that  none  use 
a  trade  without  being  apprentice,  does  not  take  away  4  &  5  Philip  and  Mair 
5,  that  no  weaver  use,  &o.  So  a  subsequent  act  which  may  be  reconciled  with 
a  former,  shall  not  be  a  repeal  of  it.  Though  there  are  negative  words ;  as  the 
statute  1  &  2  Philip  and  Mary  10,  that  aU  trials  shall  be  according  to  the 
course  of  the  common  law,  and  not  otherwise,  does  not  take  away  85  Elis.  8, 
for  trial  of  treason  beyond  sea.''  Hill  v,  Filking,  10  Mod.  481,  is  a  strong 
authority  to  the  same  effect.  In  Dr.  Foster's  case,  11  Rep.  68,  a.,  Lord  Coke 
says,  *'  it  must  be  known,  forasmuch  as  acts  of  parliament  are  established  with 
each  gravity,  wisdom,  and  universal  consent  of  the  whole  realm,  for  the  ad- 
vancement of  the  commonwealth,  they  ought  not,  by  any  constrained  construo- 
^6851  ^^^°  ^^^  ^^  ^^^  general  and  ambiguous  words  of  a  subsequent  *act  to  be 
^  abrogated;  sedhujusmodi  statuta  tant&  solennitate,  et  prudentia  edita, 
as  Fortescue  speaks,  ought  to  be  maintained  and  supported  with  a  benign  and 
favourable  construction :  for  Fortescue  saith,  prudentia  enim  et  sapientift  ipsa 
esse  referta  putandum  est,  dum  non  nnici,  aut  centum  solum  consultorum  viro> 
mm  prudentift,  sed  plusquam  trecentorum  electorum  hominum,  quali  numero 
olim  senatus  Romanorum  regebatur,  edita  sunt.  And  where  the  statute  of  16 
Ric.  c.  5,  enacts,  that  all  the  lands  and  tenements  of  one  attainted  in  a  pre- 
munire  shall  be  forfeited  to  the  king,  the  case  in  Pash.  21  Eliz.  was,  that  one 
Trudgin,  being  tenant  in  tail  of  certain  lands  and  tenements,  was  attainted  in  a 
premunire ;  and  the  question  before  all  the  judges  of  England  was,  if  the  estate 
was  barred  or  not;  and  it  was  resolved  by  all  the  judges,  that  those  general 
words  had  not  repealed  the  statute  of  Donis  Oonditionallbus,  but  that  he  should 
forfeit  only  for  his  life,  and  the  issue  in  tail  should  inherit."  In  Gregory's 
case,  6  Rep.  20,  b.,  Gregory  brought  a  writ  of  error  against  Blashfield,  and  the 
case  was,  that  B.  brought  a  plaint  in  the  Court  of  London,  which  was  a  court 
of  record,  a^nst  G.,  tam  pro  dominiL  Reginft  quam  pro  seipso,  on  the  statute 
of  4  &  5  Philip  and  Mary,  c*  5,  which  prohibits  that  none  shall  weave  any 
woollen  cloth  or  kersies,  unless  he  hath  been  apprentice,  or  exercised  the  trade, 
&o.  by  seven  years,  upon  pain  of  forfeiture  of  such  cloth,  or  the  value  of  it,  the 
penalty  to  be  recoved  by  action,  &o.,  in  any  court  of  record,  &c. ;  and  three 
errors  were  assigned,  first,  that  the  said  branch  of  the  act  was  abrogated  and 
taken  away  by  the  statute  of  5  Eliz.  c.  4 :  sed  non  allocatur,  for,  inspecto 
statute,  they  both  stand  together ;  and  it  was  said  that  a  later  statute  in  the 
affirmative  shall  not  take  away  a  former  act ;  and  eo  potius,  if  the  former  be 
particular,  and  the  latter  general.  And  Stradling  v,  Morgan,  Plowd.  201, 
^6861  ^^^^^>  ^^^^  *^^^  Court  will  look  to  the  general  intention  of  the  legisla- 
^  ture  in  passing  the  subsequent  acts.  By  a  statute  made  in  7  Ed.  6,  o. 
1,  s.  15,  it  is  enacted,  ''  that  if  any  treasurer,  receiver,  or  minister-accountant, 
or  their  deputy  or  deputies,  do  take  or  receive  of  any  person  any  sum  or  sums  of 
money  of  or  for  the  payment  of  any  fees,  &c.,  more  or  otherwise  than  he  or  they 
may  lawfully  do  by  former  laws  and  statutes  in  such  case  provided,  then  the  said 
treasurer,  &o.,  so  offending,  shall  forfeit  and  lose  for  every  penny  or  penny- 
worth so  to  be  taken  or  received,  six  shillings  and  eight  pence  to  the  party 
§rieved."  Defendant  was  receiver  of  certain  manors,  and  took  more  than  was 
ue.  The  point— whether  the  statutes  extends  to  the  treasurers,  receivers,  or 
ministers  accountant  of  any  other  person  than  the  king,  was  argued  by  the 
counsel  for  the  defendant ;  and  also  it  was  argued  and  held  by  the  barons,  that 
treasurers,  receivers,  or  ministers  accountant  of  common  persons,  and  their 
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deptttiasy  wbo  reoeite  money  or  other  profit  for  payment  of  fees,  fto.  ate  otiof 
the  provision  and  penahy  of  the  statute.  And  yet  they  all  agreed  tkat  anehm 
within  the  words  of  the  statute,  for  the  words  are,  <<  if  any  tressnrer,"  kc.  Bot 
when  a  man  oonsiders  the  mischief  long  before  the  statnte,  and  what  it  was  tk 
parliament  intended  to  redress,  he  will  thereby  peroeive,  that  the  inteal  of  the 
makers  of  the  aet  was  only  to  pnnish  the  treasurers,  &c.,  of  the  king,  aid  oot 
of  common  persons.  For  when  monaateries^  houses  of  religim,  &c,  were  ^ 
solved,  and  oame  to  the  hands  of  Henry  8,- pensions  were  assigned  to  the  abbote. 
&o. ;  and  the  treasurers,  receivers,  &o.  i^ointed  by  the  king  to  pay  Uiem^  per- 
ceiving that  BO  many  were  payable  through  their  hands,  made  a  gain  of  it,  kt 
*<  And  the  judges  of  the  law  in  all  times  past  have  so  hr  pursued  the  iateot  df  the 
makers  of  the  statutes,  that  they  have  expounded  acts  which  were  geoeialii 
words  to  be  but  particular  when  the  intent  was  particular.  Many  cases  were  tbei 
*oited;  from  which  oasA  it  appears  that  the  sagee  of  the  law  heretofore  pt^- 
have  construed  statute^  quite  contrary  to  the  letter  in  some  appearance;  ^ 
and  those  statutes  which  oomprehend  all  things  in  the  letter,  they  have  ex- 
pounded to  extend  but  to  some  things ;  and  those  whkh  generally  prohibit  iH 
people  from  doing  such  an  act,  they  have  interpreted  to  permit  some  people  to 
do  it ;  and  those  which  Include  every  person  in  the  letter,  they  have  adjudged 
to  reach  to  some  persons  only ; — ^which  exposition  have  always  turned  on  tk 
intent  of  the  legislature,  which  they  have  ooUeoted  sometimes  by  condddiK 
the  cause  and  necessity  of  making  the  aet,  sometimes  by  comparing  one  part  cl 
the  aet  with  another,  and  sometimes  by  foreign  circumstances ;  so  that  ^ 
have  ever  been  guided  *by  the  intent  of  the  legislature,  which  they  have  alnj? 
taken  according  to  the  necessity  of  the  matter,  and  aocording  to  that  whick  b 
consonant  to  reason  and  good  discretion.'' 

3  &  4  W.  4,  c.  27,  precludes  any  distress,  action,  or  suit,  after  six  jeaR 
Cap.  42,  omits  any  mention  of  distress ;  an  omission  which  cannot  be  aocoootcd 
for,  if  c.  42,  was  meant  to  repeal  o.  27.  And  s.  41,  of  c.  27,  having  limit^i 
the  recovery  of  arrears  of  dower  to  six  years,  t^e  rent  mentioned  in  s.  42,  mast 
mean  rent  of  every  other  kind. 

R,  F.  Richards,  in  reply.  In  all  the  caaes  cited,  the  first  act  was  paftkalir. 
and  the  last  general  Here,  the  first  act  is  oeneral,  and  the  last  partienlar.  b 
to  the  argument  drawn  ^m  the  provisions  en  21  Jac.  1,  c.  16,  it  maybe  aosver- 
ed  that  3  &  4  W.  4,  c.  27,  is  a  re^naotment  of  those  provisions  with  the  ad^ 
tional  prc^ibition  of  distress  after  the  period  of  six  years.  Reliance  is  plated  oc 
the  plaintiflp's  claiming  an  arrear  of  rent  or  interest  in  respect  of  a  sum  cha^ 
on  land ;  the  language  of  the  forty-second  section  of  chap.  27 :  Hut  the  r*^^^ 
clause  may  be  read  as  if  there  were  a  comma  after  the  word  rent :  at  all  *- 
events,  a  mortgage  is  not  the  sort  of  charge  intended  by  that  sectioD;  fortes 
relation  of  mortgagor  and  mortgagee  has  nothing  in  it  which  altera  the  poatioa 
of  the  tenant.  If  the  mortgagor  might  have  sued  his  tenant  for  a  period  cf 
more  than  six  years,  why  should  not  the  mortgagee  ?  Then,  this  is  an  aed<£ 
of  covenant,  not  for  the  rent,  but  for  damages  in  lieu ;  and  the  statnte  cootais 
no  limitaUon  of  six  years  on  covenant  for  repairs.  To  limit  the  aetioo  forrect. 
without  limiting  also  the  action  on  other  oovenants  running  with  the  Uci  I 
would  be  altogether  nugatory. 

TiNDAi.,  C.  J.  In  giving  judgment  for  the  plaintifi%  I  am  disposed  tom| 
on  the  construction  of  tiie  second  statute.  At  the  same  time,  if  we  were  hoc: 
to  decide  whether  or  not  the  case  fell  within  8  &  4  W.  4,  c.  27, 1  ihodd  aj 
there  are  strong  reasons  for  thinking  that  it  does  not  include  the  present » 
That  statute  is  entitled,  ^'  An  act  for  the  limitation  of  actions  and  soits  relatitf 
to  real  property,  and  for  simplifying  the  remedies  for  trying  the  rights  theret<»: 
which  seems  more  pertinent  to  rents  that  are  a  charge  on  we  land  than  to  oer* 
conventional  rents.  Then  a  reference  to  the  rents  specified  in  the  first  secixa 
of  the  statute,  shews  that  the  arrearages  ai  leat^  mentioned  in  sect.  42,  havt  >« 
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relation  to  a  oonyentional  rent  reseryed  on  a  lease.  In  sect.  2,  it  is  clear  that 
the  word  rent  is  nsed  to  express  charges  for  which  an  assize  wonld  lie — ^rents 
which  are  a  charge  on  land.  Sect.  86,  goes  to  abolish  all  real  and  mixed  actions. 
Sect.  40,  enacts,  that  money  charged  on  land  shall  be  deemed  satisfied  at  the 
end  of  twenty  years,  if  there  be  no  interest  paid,  or  acknowledgment.    - 

It  is  said  that  sect.  41,  which  relates  to  dower,  enacts  that  no  arrears  of  dower 
*6891  ^^^^^  ^  recovered  for  more  "^than  six  years,  and  that  when  sect.  42,  fol- 
^  lows  by  enacting  that  no  arrears  of  rent  or  interest  shall  be  recovered  for 
more  than  six  years,  we  mnst  intend  that  the  legislatore  proposed  thereby  to 
include  all  other  kinds  of  rent.  I  should  say  it  was  proposed  to  inclnde  other 
rents  of  the  same  nature  as  those  to  which  the  act,  according  to  its  title  and 

Ereamble,  was  intended  to  apply,  rather  than  conventional  rents  reserved  on  a 
»se. 

However,  it  is  not  necessary  to  give  an  opinion  on  the  point ;  for,  on  com- 
parinff  the  enactment  with  the  third  section  of  3  and  4  W.  4,  c.  42,  it  was 
intended  in  the  former  to  include  rent  on  an  indenture  of  lease,  the  latter  statute 
has  now  excluded  that  species  of  rent  from  the  operation  of  the  former.  The 
first  act  received  the  royaJ  assent  on  the  24th  of  July,  1833,  and  was  to  come 
in  force  on  the  1st  of  January,  1834  *,  the  second  received  the  royal  assent  on 
the  14th  of  August,  1833,  and  was  to  come  in  force  on  the  1st  of  June,  1833. 
The  legislature,  therefore,  by  the  second  statute,  made  a  new  and  distinct  enact- 
ment to  come  into  operation  before  the  other.  If  there  be  any  thing  in  the 
second,  irreconcileable  with  the  first,  it  would  be  a  strange  proceeding  that  the 
legislature  should  designedly  pass  one  law  to  be  in  force  for  some  time  in  one 
year,  and  a  different  law,  on  the  same  subject-matter,  to  come  in  force  the  next. 
But  it  seems  to  me  that  there  is  nothing  conflicting  in  the  two.  By  sect.  8,  of 
3  and  4  W.  4,  c.  42,  it  is  enacted,  <<  that  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  speci- 
alty and  all  actions  of  debt  or  scire  facias  upon  any  recognisance,  that  shall  be  sued 
or  Drought  at  any  time  after  the  end  of  the  present  session  of  parliament,  shall 
be  commenced  and  sued  within  the  time  of  limitation  hereinafter  expressed,  and 
not  after;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  any  indenture 
of  demise,  or  covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of 
MQQi  ^^^^  *0T  scire  facias  upon  recognisance,  within  ten  years  after  the  end  of 
^  this  present  session,  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after."  Those  are  not  merely  negative  words,  but 
import  an  affirmative  also ;  not  merely  that  a  plaintiff  may  not  sue  for  rent  ac- 
oming  more  than  ten  years  before,  but  that  he  may  sue  for  all  that  time  to  come, 
for  rent  in  arrear  at  the  time  the  act  passed.  Therefore  here  is,  in  August,  1833, 
a  legislative  declaration  that  actions  may  be  brought  for  rent  in  all  that  period : 
oompara  that  with  sect.  42,  in  the  former  act,  if  that  section  is  to  be  tidcen  as 
oomprehendiuff  similar  causes  of  action.  By  that  section  it  is  enacted,  "  that 
after  the  said  list  day  of  December,  1833,  no  arrears  of  rent,  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon,  or  payable  out  of,  any  land  or  rent, 
or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent 
or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was  pay- 
able, or  his  agent."  If  there  is  a  general  enactment,  the  subsequent  declara- 
tion that  an  action  of  covenant  may  be  commenced  during  a  longer  period  is 
virtually  an  exception  out  of  the  former :  we  are  to  reconcile  the  two  eoactments 
if  it  be  possible ;  but  if  it  be  not,  the  affirmative  and  negative  cannot  co-exist, 
and  the  action  of  covenant  must  be  taken  as  an  exception.  Therefore,  without 
affecting  the  clause  in  the  first  statute  further  than  is  necessary  to  give  effect  to 
the  second,  we  decide  that  the  plea  of  six  years'  limitation  of  the  cause  of  action 
is  bad. 
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Park,  J.  I  am  inolined  to  think  that  this  is  a  oase  not  intended  to  Ito  in* 
eluded  in  the  first  act  of  parliament ;  but  I  abstain  firom  giving  any  exprwf 
opinion  on  '^the  point.  If,  howeyeri  it  be  included  in  the  first  act,  r^a^i 
the  second  is  so  express  and  clear  in  its  language  that  I  cannot  distin-  ^ 
guish  it  from  this  case,  and  am  of  opinion  it  repeals  the  first  as  to  the  acHon  oi 
ooyenant  for  rent  of  this  description. 

When  I  find  the  legislature  using  in  the  second  statute  langua^  incompatible 
with  the  first,  if  the  £st  is  to  be  iSken  as  involving  a  case  of  this  kind,  I  mns 
give  effect  to  the  latter.  In  that,  I  find,  **  that  all  actions  of  debt  for  rent  upos 
an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  of  scire  facias  upon  a  recognisance,"  are  limited 
as  therein  prescribed.  If  there  be  any  use  in  language,  this  is  an  action  o^ 
covenant  such  as  that  contemplated  by  the  act,  and  the  plaintifis  are  eniitki 
to  sue. 

Yaughan,  J.  It  is  difficult  to  suppose,  from  the  short  interval  between  tlit 
passing  of  these  two  acts,  that  any  contradiction  could  have  been  intended  by 
the  legislature ;  but  if  there  be  any  conflict  between  the  two  acts,  the  latter  if 
so  plain  and  unequivocal  that  it  must  prevail. 

BosANQUET,  J.  I  agree  in  thinking  that  the  phuntiffs  are  not  confined  to  sx 
years  for  the  recovery  of  rent  reserv^  on  a  lease.  If  the  case  had  rested  on 
the  first  act,  and  the  second  had  neyer  passed,  I  should  have  thought  the  right 
to  recover  had  been  confined  to  six  years.  The  first  section  enacts  that  the  word 
rent  shall  extend  to  all  heriots  and  to  all  services  and  suits  for  which  a  distrea 
may  be  made.  It  appears  to  me  that  that  must  include  rent  service.  The  aeoond 
section  appears  to  relate  to  the  recovery  of  an  estate  in  the  rent;  and  after  limit- 
ing twenty  years  for  the  recovery  of  an  estate  in  the  rent,  other  provisions  arc 
*introduoed  as  to  the  recovery  of  arrears.  Section  40,  relates  to  pnncipal  pwgo 
money  charged  upon  land.  Then  comes  section  42,  **  That  after  the  3l8t  ^ 
day  of  December,  1833,  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon,  or  payable  out  of,  any  land  or  rent,  or  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  acknowledgmeot  of 
the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his  asenf 

It  is  contended  that  this  does  not  apply  to  rent  reserved  by  speciuty,  and  a 
oase  has  been  referred  to  on  the  construction  of  the  statute  of  James  I.  Bnt 
if  we  look  to  the  words  with  which  arrears  of  rent  are  associated,  it  seems  diffi- 
cult to  confine  the  expression  to  rent  reserved  by  parol  agreement,  for  interest 
cannot  be  made  a  charge  on  land,  by  parol ;  and  there  is  no  limitation  but  this 
for  the  recovery  of  arrears,  whether  due  by  parol  or  on  specialty. 

However,  on  this  point  it  is  unnecessary  to  give  any  opinion ;  for  if  such  be 
the  true  interpretation  of  the  first  act,  it  is  quite  inconsistent  with  Che  second; 
and  in  such  case  the  latter  enactment  must  prevail. 

Judgment  for  the  plaintiib. 


*WESTON  V.  FOSTER.    AprUiS.  [♦flgS 

Assumpsit  for  moneys  lent:  pleas,  non  assumpsit,  and  a  bottomry  bond, accepted  in  mii> 
faction  of  the  debt.  Both  issues  having  been  found  for  the  plaintiff,  the  Conrt  refowd 
a  new  trial,  which  was  asked  for  on  the  ground  that  a  bond  hanng  been  giren,  the 
implied  promise  to  pay  did  not  arise. 

.  The  declaration  alleged  that  the  defendant  was  indebted  to  plaintifiT  for  money 
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lenty  for  money  paid,  for  intereBt,  and  for  money  found  to  be  dne  on  an  aoooont 
stated. 
The  defendant  pleaded,  first,  the  ffeneral  issue,  and 

Secondly,  that  after  the  making  of  the  promises  in  the  declaration  mentioned, 
and  before  the  commenoement  of  this  suit,  to  wit,  on  the  5th  of  Aagnst,  1834| 
an  account  was  stated  between  the  plaintiff  and  defendant  of  and  oonceming  the 
said  several  sums  of  money  in  the  declaration  mentioned,  being  such  account 
stated  as  in  the  declaration  was  mentioned ;  and,  upon  that  accounting,  the 
defendant  was  then  found  to  be  in  arrear  and  indebted  to  the  plaintiff  in  the 
sum  of  406^.  0«.  6id.    That  the  causes  of  action  in  the  declaration  mentioned, 
so  &r  as  related  to  the  said  sum  of  406^.  Os.  Q^d.  parcel,  &c.,  arose  and  accrued 
to  the  plaintiff  for,  and  in  respect  of,  certain  disbursements  made  for,  and  on 
account  of,  a  certain  brig  or  vessel  of  the  plaintiff  called  the  Elisabeth,  whereof 
one  Robert  Fortune  was  master  and  oommander,  then  lying  and  being  off  Sierra 
Leone  on  the  coast  of  Africa,  and  moneys  supplied  for  the  purposes  of  enabling 
her  to  sail  and  proceed  in  a  certain  then  intended  voyage  on  which  she  was 
about  to  proceed,  to  wit,  ftt>m  Sierra  Leone  aforesaid  to  England,  and  for  inte- 
rest on  such  moneys  respectively.    That  afterwards,  and  after  such  account  had 
been  and  was  so  stated  as  aforesaid,  and  before  the  vessel  set  sail  from  Sierra 
Leone  on  her  said  intended  voyage,  and  before  the  commencement  of  this  suit, 
to  wit,  on  5th  of  August,  1834,  aforesaid,  the  said  Robert  Fortune  so  being 
*6d41  ^^^^  master  and  commander  of  the  said  brig  or  vessel,  did,  for  and  *on 
-^  account  of  the  said  several  causes  of  action  in  the  declaration  mentioned, 
so  &r  as  the  same  related  to  the  said  sum  of  406^.  0«.  6id.  parcel,  &c.,  make 
and  seal,  and  as  his  act  and  deed,  deliver  to  the  plaintiff  the  said  Robert  For- 
tune's certain  writing  obligatory,  commonly  called  a  bottomry  bond,  in  the  penal 
sum  of  812/.  1$,  Id,  of  lawful  money,  &o.,  under  and  subject  to  a  certain  con- 
dition thereunder  written,  whereby, — after  reciting  that  the  good  bris  or  vessel 
called  the  Elizabeth,  of  the  burthen  of  276  tons,  or  thereabouts,  whereof  the 
said  Robert  Fortune  was  master,  was  then  bound  home  and  forthwith  to  depart 
on  her  return  voyage  to  England;  and  that  in  consequence  of  the  great  sickness 
and  mortality  that  had  prevailed  amongst  the  crew  of  the  said  orig,  and  the 
detention  and  expense  arising  therefrom,  the  disbursements  of  the  vessel  had 
amounted  to  an  unusually  large  sum,  and  that  the  owner  of  the  hnf  had  not 
furnished  the  master  with  the  means  of  paying  the  same,  and  proceedmg  on  his 
intended  voyage ;  and  thereupon  the  master  was  incapacitated  to  take  up  money 
for  supplying  the  brig  for  her  intended  voyage,  whicn  voyage  and  employment 
the  owner  of  the  brig  had  consented  and  agreed  to ;  and  that  the  plaintiff  had 
paid  and  lent  unto  the  said  master  the  said  sum  of  406/.  Os.  Qid.  of  lawful  money 
of  that  colony,  and  was  contented  and  agreed  to  stand  to  and  bear  the  hasard 
and  adventure  thereof  on  the  hull  or  body  of  the  said  ship  during  the  voyage, 
so  as  the  same  did  not  exceed  three  calendar  months  from  the  first  day  of  tne 
then  present  month  of  August  to  be  accounted; — the  condition  of  the  said 
writing  obligatory  was  declared  to  be  such,  that  if  the  said  vessel  should  and 
did  accordingly,  with  all  convenient  speed,  proceed  and  sail  on  her  said  voyase 
to  England  Qhe  damages  and  casualties  of  the  seas  excepted) ;  and  also  if  the 
said  Robert  Fortune,  his  heirs,  executors,  and  administrators,  did  and  should, 
*6051  ^^^^^^  ^^  ^^y^  ^^^^  ^^^  ^^®  return  and  arrival  of  the  ^said  brig  or 
-'  vessel  at  her  port  of  delivery  from  her  said  intended  voyage,  or  at  the 
end  and  expiration  of  three  calendar  months  to  be  accounted  as  aforesaid,  which 
of  the  said  terms  should  first  and  next  happen,  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  plaintiff,  his  executors,  administrators,  or  assigns,  the  sum  of 
406/.  Os.  6id.  of  good  and  lawful  money,  &c.,  together  with  20/.  of  like  lawful 
money,  for  every  calendar  month  the  said  brig  should  be  out  on  the  voyaee, 
over  and  above  three  calendar  months,  to  the  expiration  of  six  calendar  months 
to  be  accounted  as  aforesaid,  and  so  in  proportion  for  less  than  a  month ;  or  if 
in  the  said  voyage,  and  within  the  said  three  calendar  months,  to  be  accounted 
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as  aforesttd,  an  utter  loss  of  ihe  said  sbip  €ft  vessel,  by  fire,  enemieSy  or  eisul- 
ties  should  unavoidably  happen,  to  be  sufficiently  proved  by  the  said  Robert 
Fortune,  his  heirs,  executors,  or  administrators,  then  the  said  writing  obUptorj 
was  to  be  vend,  otherwise  to  remain  in  full  force  and  effect :  whibh  eaid  wnting 
obligatory  the  plaintiff  then,  to  wit,  on  the  said  5th  of  Aucost  aforesaid,  k- 
cepted  and  received  of  and  from  the  said  Robert  Fortune,  in  full  Bstis&etioB 
and  discharge  of  the  said  several  promises  in  the  declaration  mentioned,  and  as 
to  the  said  sum  of  406/.  Os.  6id.  parcel,  fto.,  and  of  aU  damages  and  aums  of 
money  thereupon  due  and  owing,  or  accrued.  That  the  said  brig  or  vessel  M 
afterwards,  and  with  all  convenient  speed,  to  wit,  on  the  7th  of  August,  m  tbe 
year  aforesaid,  proceed  and  sail  on  her  said  intended  voyage  to  Enghmd;  and 
that  afterwards,  and  whilst  the  brig  or  vessel  was  proceeding  on  her  voyage,  to 
wit,  on,  &c.,  and  on  divers  other  days  and  times  between  that  day  and  the  3d 
of  October  then  next  following,  the  said  brig  or  vessel,  by  stormy  and  tempests- 
ous  weather,  and  the  perils  and  dangers  of  the  sea,  became  and  was  leaky  and 
greatly  broken  and  damaged,  insomuch  tiiat,  notwitiistanding  the  great  aad 
^determined  exertions  of  the  master  and  crew,  aad  the  constant  and  ^^^ 
continued  working  of  the  pumps  thereof,  the  said  brig  or  vessel  became  ■- 
and  was  greatly  filled  with  water,  and  in  immediate  danger  of  sinking;  bj 
means  whereof,  and  in  consequence  of  the  leaky  state  of  the  said  brig  or  resfti 
still  continuing  to  increase,  notwithstanding  such  exertions  as  aforesaid,  and  the 
sick  and  exhausted  state  of  the  master  and  the  crew  thereof,  it  then  beeuie 
and  was  expedient,  and  indispensably  necessary,  for  the  preserration  oi  tbc 
lives  of  the  master  and  crew  of  the  said  brig  or  vessel,  for  them  to  lesre  m 
abandon  the  said  brig  or  vessel,  and  the  said  master  and  crew  did  then,  for  the 
preservation  of  their  lives,  accordingly  leave  and  abandon  the  same.  And  the 
said  brig  or  vessel  was  then,  and  within  the  space  of  three  calendar  months, 
from  the  first  day  of  the  month  of  August  in  the  year  aforesaid,  bein^  the  mi 
month  of  August  in  the  condition  of  the  writing  obligatoiv  in  that  behalf  okb- 
tioned,  and  before  the  arrival  of  the  brig  or  vessel  in  England  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  by  the  force  and  violence  of  the  winds  aod 
waves,  and  the  perils  of  the  sea,  wrecked,  foundered,  and  sunk,  and  became  asd 
was  utterly  lost  by  casualties,  within  the  true  intent  and  meaning  of  the  eon- 
dition  of  the  said  writing  obligatory,  and  the  said  brig  or  vessel  never  did  aime 
in  England  aforesaid,  or  other  port  of  delivery  from  her  said  intended  Toya^ 
That  such  utter  loss  of  the  said  brig  or  vessel  by  such  casualties  as  aforesaid, 
was  afterwards,  to  wit,  on  the  29th  of  October  in  the  year  last  aforesaid,  aafi- 
ciently  proved  by  the  said  Robert  Fortune,  according  to  the  tenor  and  efieet  oi 
the  said  condition ;  of  all  which  premises  the  plaintiff  then  had  notiee;  a&d 
that,  the  defendant  was  ready  to  verify,  &c. 

The  plaintiff  joined  issue  on  the  first  plea;  and  to  the  second  replied,  that  h« 
did  not  accept  or  receive  of  and  from  the  said  Robert  Fortune,  the  said  wiiti3| 
^obligatory  in  full  satisfaction  and  discharge  of  the  several  promises  in  r^- 
the  declaration  mentioned,  as  to  the  said  sum  of  406^  Oa.  Qid,  paral,  *- 
Ac.,  in  manner  and  form  as  the  defendant  had  in  and  by  his  second  [to  in  tb^ 
behalf  alleged. 

At  the  trial  before  Park,  J.,  it  appeared  that  the  mastv  of  the  defeadaat'.* 
brig  Elizabeth;  having  incmred  very  heavy  expenses  in  respect  of  the  fe0Be].st 
Sierra  Leone,  the  plaintiff  made  him  advances  to  the  extent  of  838iL ;  aad  oa 
the  6th  of  August  1884,  the  Master  drew  bills  to  that  amount  on  the  defeati* 
ant  in  London,  payable  at  thirty  days'  sight,  and  indorsed  them  to  the  plaintif 

The  next  day,  or  the  day  after  that,  the  plaintiff,  having  heard  some  onfircr- 
able  report,  demanded  and  obtained  from  the  master  the  bottomry  bond  set  cct 
in  the  plea.  But  he  retained  the  bills  of  exchange,  and  remitted  them  tc 
London,  where  they  were  dishonoured  by  the  defendiant. 

Whereupon,  this  action  was  brought  for  the  money  lent 

The  pUuntiff  contended  that  the  bond  was  given  as  a  odlaftenl  sacotitj  fff 
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tbe  billa  of  exchange)  and  not  in  aatisfmction  of  the  debt ;  bat  that  if  it  were 
otherwise,  the  bond  in  the  form  in  which  it  had  been  given  wm  void }  Oose  of 
the  Augusta^  1  Dods.  283,  and,  therefore,  coold  not  have  been  accepted  in 
satis&ction.  The  defendant  endeavoared  to  shew  that  Uie  bond  had  been  ae* 
cepted  in  satisfaction  of  the  debt ;  but  the  jury  found  both  iesaes  for  the 
plaintiff. 

Toddy y  Serjt.,  in  last  Michaelmaa  Term,  moved  for  a  new  trial  on  the 
ground  that  the  bond  was  void.  In  the  case  of  the  Augusta  the  Admiralty 
^6981  ^^^^  ^^  ^^  ^discretion  refused  to  enforce  the  bond :  they  did  not  de- 
-*  cide  that  it  was  void  in  toto,  but  merely  that  they  would  not  enforce  it 
if  the  obligee  relied  upon  the  personal  credit  of  the  obligor ;  Abbott,  135,  5th 
edit.  And  in  the  case  of  the  Tartar,  2  Hagg.  1,  a  similar  bond  was  held  good. 
But  in  a  court  of  law,  unless  the  bond  be  void  in  toto,  the  promise  by  the  bilf 
of  exchange  ia  void  or  mwged  in  the  bond ;  and  the  implied  promise  which  is 
the  foundation  of  the  declaration,  does  not  arise.  If  the  bond  were  void,  the 
plaintiff  ought  to  have  sued  the  drawer  on  the  bills;  and  if  he  has  lost  that 
remedy,  it  is  by  his  own  laches.  But  he  is  not  to  take  the  chance  of  maritime 
interest,  or  20  per  cent.,  and  then  when  the  ship  is  loat  to  recover  upon  an  im- 
plied promise. 

A  rule  nisi  having  been  granted, 

Kelly y  and  Butt^  shewed  cause.  The  transaction  as  to  the  loan  was  closed  on 
the  5th  of  August,  when  there  was  a  good  simple  contract  debt.  The  bond 
taken  subsequently  was  required  and  gi^en  as  a  collateral  security  only,  and 
that  has  been  affirmed  by  the  jury.  The  question  is  a  question  of  fact ;  and 
if  merger  of  the  simple  contract  debt  were  relied  on,  it  ought  to  have  been 
pleaded. 

But  even  if  the  pleadings  had  raised  the  point,  the  bond  was  no  defence;  for, 
according  to  the  case  of  the  Augusta,  it  was  clearly  void. 

Taddyy  and  Andrews,  Seijt.,  were  heard  in  support  of  the  rule. 

TiNDAL,  C.  J.  This  case  does  not  involve  any  real  difficulty.  It  is  an  action 
for  money  lent,  to  which  the  defendant  has  pleaded,  first,  non  assumpsit ;  and 
*6991  *^^^i^^Jy  ^^^^  ^®  executed  a  bond,  which  the  plaintiff  accepted  in  satis- 
J  fitotion.  Upon  those  pleas  issue  was  joined ;  and  on  both,  the  issue  has 
been  found  for  the  plaintiff.  Each  of  them  must  be  taken  separately  when  we 
come  to  consider  the  effect  of  the  finding.  Let  us  take  the  second  first.  The 
jury  find  that  the  plaintiff  did  not  accept  the  bond  in  satisfaction  of  the  debt, 
and  the  evidence  warrants  their  finding,  shewing  that  the  bond  was  given  as  a 
collateral  security,  and  not  in  satis&ction  of  the  debt. 

Then,  on  the  first  issue,  the  d^endaat  contends  he  may  shew  that  the  money 
was  lent  on  another  and  different  security,  and  not  on  the  bills  of  exchange 
which  were  given  at  the  time. 

But  that  course  is  excluded  by  the  new  rule :  '<  In  all  actions  of  assumpsit, 
except  on  bills  of  exchange  and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law/^  And  the  only  matter  of  fact  alleged  in  the  declaration  is,  that 
the  money  was  lent  and  paid.  If  the  defendant  wanted  to  shew  that  the  bot- 
tomry bond  was  so  negotiated  as  to  alter  the  debt  arising  from  the  lending,  the 
rule  prescribes  that  '<in  every  species  of  assumpsit,  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  wav  of  discharge,  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise,  shall  be  specially  pleaded.'^  And  again,  <^  in  an  action 
of  indebitatus  assumpsit,  for  goods  sold  and  delivered,  the  plea  of  non  assumpsit 
will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  &ct;  in  the  uke 
action,  for  money  had  and  received,  it  will  operate  as  a  denial  both  of  the 
receipt  of  the  money  and  the  existence  of  those  fiicts  which  make  such  receipt 
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by  the  defendant  a  receipt  to  the  nae  '^'of  the  plaintiff/'    The  defendaai  r^^Q 
may  shew  under  non  assumpsit  that  the  goods  were  not  sold;  bat  not,  ■• 
that  after  they  had  been  sold  and  deliyered,  a  bond  was  entered  into  to  alter 
the  situation  of  the  parties. 

Park,  J.,  concurred. 

Yattghan,  J.  The  jury  could  find  no  other  verdict  npon  these  issDes.  Tlie 
first  plea  puts  in  issue  only  the  lending  or  receipt  of  the  money.  Upon  the 
second  plea  the  material  question  was,  whether  or  not  the  defendant  aeoepted 
the  bond  in  satisfaction  of  the  debt.  The  jury  say  he  did  not,  and  the  evidenee 
is  all  one  way. 

BosANQUBT,  J.  I  see  no  ground  for  disturbing  the  verdict  on  either  isne. 
The  first  is  confined  to  a  denial  of  the  money  having  been  lent  by  the  plaintafi 
It  is  true  that  if  the  bond  had  been  given  at  the  time  the  advances  were  made, 
no  implied  contract  would  have  arisen,  for  the  money  would  have  been  lent  on 
the  bond.  The  specialty  security  would  have  excluded  the  implied  promise, 
and  under  the  genera]  issue  it  mieht  have  been  shewn  that  there  was  no  siuh 
promise.  But  the  bond  having  been  given  subsequently,  that  &ct  cannot  be 
shewn  under  the  general  issue. 

Upon  the  second  plea  issue  has  been  joined  as  to  the  fact  that  the  bond  wu 
received  in  satisfaction ;  and  the  verdict  being  right  according  to  the  evidence, 
the  present  rule  must  be  DiBchargel 
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A  motion  in  arrest  of  judgment,  on  a  cause  tried  ont  of  term,  must  be  made  withia  the 
first  fonf  days  of  the  term  ensuing  the  trial. 

The  rule  for  a  new  trial  having  been  discharged, 

Taddyy  Seijt.,  obtained  a  rule  nisi  to  arrest  the  judgment  for  the  pluntiff  on 
the  grounds  urged  above. 

BtUtj  who  shewed  cause,  relied  on  the  rule  65  of  Hil.  2  W.  4,  which  pre- 
scribes, that  '<  no  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  shall  be  allowed  after  the  expiration  of  four  days  from  the  time 
of  trial,  if  there  are  so  many  days  in  term,  nor  in  any  case  after  the 
expiration  of  the  term,  provided  the  jury  process  be  returnable  in  (he  same 
term." 

Taddy.  That  rule  applies  onlv  to  cases  tried  in  term.  The  direction  that 
no  motion  shall  be  made  ''  after  ue  expiration  of  four  days  after  trial,"  cannoc 
apply  to  sittings  out  of  term ;  nor  the  words  ''  provided  the  juiy  process  be 
returnable  in  the  same  term  :  they  must  apply  to  sittings  in  term,  for  jury  pro- 
cess is  not  returnable  out  When  the  jury  process  is  returnable  in  the  same 
term,  the  party  must  move  in  that  term,  even  though  he  may  not  have  Ibor 
days  after  the  trial ;  Salk.  77.  But  trials  out  of  term  not  being  so  restricted, 
the  party  may  move  in  an  arrest  of  judgment  at  any  time  before  judgment  b 
sicned,  which  was  alw^s  the  practice  in  the  Court  of  King's  Bench,  if  not  in 
this  Court :  Taylor  v.  Whitehead,  Dougl.  745 :  there,  Lee  objected  that  a  modoa 
to  enter  judgment  non  obstante  veredicto  *had  been  applied  for  too  late,  r^M 
for  that  it  was  in  the  nature  of  a  motion  in  arrest  of  judgment ;  and,  he  I-  ^  ' 
said,  he  had  always  understood  the  practice  to  be,  that  such  a  motion  conld  not 
be  made  after  a  new  trial  had  been  applied  for,  unless  the  Court,  npon  granting 
the  rule  for  a  new  trial,  should  have  given  leave,  if  that  should  be  discharged, 
to  follow  it  by  a  motion  in  arrest  of  judgment.  It  seemed,  he  said,  very  un- 
reasonable that  a  party  should  be  permitted  to  avail  himself,  in  so  late  a  sla^ 
of  the  cause,  of  an  objection  that  might  have  been  taken  in  the  first  instaaee 
by  a  demurrer  to  the  plea,  by  which  mode  of  proceeding,  if  the  objeotioB  wm 


702]  2  Bingham's  N.  C.  725 

founded  in  law,  all  the  expense  and  yexation  of  the  trial,  find  the  motion  to  set 
aside  the  verdict  would  have  been  avoided.  In  answer  to  this,  it  was  observed 
by  Dunning,  that  it  would  be  extremely  absurd  if  an  objection  should  be  stated 
to  the  Court,  and  they  should  be  convinced  that  the  party  had  not,  by  law,  a 
right  to  judgment  in  his  favour,  that  they  should  yet  be  necessitated,  by  any 
rme  of  practice,  to  pronounce  an  erroneous  judgment  in  his  favour,  and  so  force 
the  party  to  brine  a  writ  of  error.  After  some  consideration  and  conference 
with  the  Master,  the  Oourt  declared  their  opinion,  that  a  motion  in  arrest  of 
judgment  may  be  made  at  any  time  before  judgment  is  entered  up,  and  that 
the  present  motion,  being  of  the  same  nature,  was  not  too  late.  [Bosanqust, 
J.  The  intention  of  the  framers  of  the  new  rule  was,  to  render  the  practice 
of  the  Court  of  Kind's  Bench  as  to  arrest  of  judgment  the  same  as  in  the  Com- 
mon Pleas  and  Excheouer.]  The  language  of  the  rule  does  not  appear  to 
fulfil  that  intention.  The  only  other  case  on  the  subject  is  Lyte  v.  Rivers^ 
Barnes,  445,  which  applies  to  a  trial  in  term.  Tidd,  928,  9th  ed.,  refers  to 
*7031  ^^3^^^'  ^'  Whitehead :  and  in  Manning's  ^Exchequer  Practice,  858,  it 
^  is  said,  contrary  to  Lane  v.  Crockett,  7  Price,  556,  that  the  motion  may 
be  made  at  any  time  before  judgment. 

TiNDAL,  C.  J.  This  motion  fedls  either  within  the  new  rule,  or  the  old 
practice  of  the  Court.  If  it  falls  within  the  new  rule,  and  I  am  not  ybty  clear 
that  it  does,  the  motion,  after  a  trial  out  of  term,  must  be  made  within  the  first 
four  days  of  the  term  ensuing  the  trial.  But  supposing  that  rule  to  apply  only 
to  sittings  in  the  term,  then  we  must  consider  what  was  the  practice  of  this 
Court  for  assizes  or  sittings  out  of  the  term.  And  in  that  case  the  party  had 
only  the  first  four  days  of  the  ensuing  term  to  move  in  arrest  of  judgment. 
In  the  King's  Bench,  indeed,  according  to  Taylor  v.  Whitehead,  it  seems  the 
party  might  move  at  any  time  before  judgment.  But  when  we  look  at  the  case, 
and  see  that  the  principal  question  before  the  Court  was  on  a  very  different 
subject,  the  incidental  observation  as  to  the  time  for  making  the  motion  is  not 
entitled  to  so  much  weight  as  if  it  had  been  the  principal  object  of  decision. 
There,  to  an  action  of  trespass,  the  plaintiff  pleaded  a  right  of  way,  and  that, 
in  the  exercise  of  that  right,  he  necessarily  went  over  the  plaintiff's  adjoining 
close,  because  the  way  was  flooded :  the  verdict  was  for  the  defendant }  and  a 
role  for  a  new  trial  liaving  been  discharged,  the  question  was,  upon  motion  to 
enter  judgment  for  the  plaintiff  non  obstante  veredicto,  whether  that  plea  was 
an  answer  to  the  action.  And  there  can  be  no  doubt  the  plaintiff  might  make 
an  application  to  enter  judgment  non  obstante  veredicto,  at  any  time.  In  the 
course  of  the  argument  it  was  said,  that  the  application  was  in  the  nature  of  a 
motion  in  arrest  of  judgment.  But  I  do  not  think  the  application  stood  in 
•7041  ^^  ^^  ^°^  *such  comparison ;  and  when  I  learn  from  my  brother  Park 
•I  that  in  his  lone  experience,  it  has  been  the  practice  ever  since  that 
case,  to  reserve  the  nght  of  moving  in  arrest  of  judgment  at  the  time  of 
moving  for  a  new  triid,  I  cannot  ascribe  mat  weight  to  the  decision.  At  any 
rate  it  has  not  been  the  practice  of  this  Court,  and  therefore  the  rule  must  be 
discharged. 

Park,  J.  For  fifly  years  I  recollect  that  in  the  King's  Bench,  it  was 
always  the  practice  to  reserve  leave  to  move  in  arrest  of  judgment,  upon 
moving  for  a  new  trial ;  and  in  this  Court  both  rules  are  put  into  one ;  for  a 
new  trial,  or  for  arrest  of  judgment.  But  if  Taylor  v.  Whitehead  had 
been  considered  as  undoubted  law,  it  would  have  been  unnecessary  to  reserve 
leave  for  the  motion  in  arrest  of  judgment.  As  there  mav  be  some  doubt  on 
the  construction  of  the  new  rule,  I  think  this  rule  should  be  discharged  on  the 
old  practice. 

Vauohan,  J.,  concurred. 

BosANQUET,  J.  This  motion  is  too  late  in  this  Court  according  to  the  old 
practice.  But  there  is  some  countenance  for  what  has  been  urged,  because 
upon  looking  at  the  authoriteS|  they  seem  to  apply  to  sittings  in  term.    The 
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inteBtion,  howewBt,  of  the  framera  of  the  mle  \ns  to  render  the  pndice  of  tbe 
King's  Beneh  in  this  respect  the  same  as  that  of  the  other  Courts. 

Bale  discharged. 


*BEASLEY  V.  CLARKE.    JprHiS.  [^(^: 

Trespass.    Plea,  way  used  for  forty  years,  by  the  occapiers  of  the  defendanVs  Cam,  u  'I 

right,  and  without  intermptioiL. 
Replication,  traversing  the  user  as  of  right:  field,  that  under  that  issue  pUintiff  m^ 

give  in  evidence  that  the  way  had  been  nsed  by  leare  and  license  only. 

Trbspass  qn.  cl.  fr.  The  defendant  justified  the  trespasses  compUhied  i 
in  the  (teclaration  under.  ^  right  of  way  over  the  closes  in  whieh,  &c.  In  bL< 
second  plea,  he  claimed  the  way  as  having  been  used  for  twenty  years  vithc« 
interruption  by  the  oocupiers  of  his  farm ;  and  in  his  last  plea,  as  having  be^ 
used  for  forty  years  by  the  occupiers  of  the  same  farm,  as  of  right  and  witkcit 
interruption.  To  the  second  plea,  the  plaintiff  replied  ^that  when  the  occs- 
piers  of  the  defendant's  £urm  nsed  the  way,  they  nsed  it  with  the  ksvecr 
license,  sufferance  or  permission,  of  the  ocoupiers  of  the  plaintiff's  closes; 
which  leave  or  license  was  traTeised  by  the  defendant  in  his  rejmnder  Tatsc 
last  plea,  the  plaintiff  replied  by  traversing  that  the  ocoupiers  of  the  defendiit't 
farm  had,  for,  and  during  the  full  term  of  forty  years  and  upwards,  as  of  rign 
had  and  used  the  way  without  interruption.  Evidence  was  given  by  the  phs- 
tiff  that  a  former  occupier  of  the  defendant's  farm  had  appli^  fw  and  obto^ 
leave  to  use  the  way  in  question,  and  that  he  had  paid  an  acknowledgmeat  fer 
such  user. 

Gaselee,  J.,  before  whom  the  cause  was  tried,  directed  the  jury.,  if  tkj 
believed  this  evidenoe,  to  find  a  verdict  for  the  plaintiff  upon  the  issae  ru^ 
upon  the  last  plea,  as  well  as  on  the  second :  and  the  jury  having  fbund  for  tx 
plaintiff  upon  both  the  issues, 

(?(n«26«m,  Serjt.,  moved  for  a  new  trial-  on  the  ground  of  misdireetioa,  vk 
that  the  verdict  was  against  the  evidenoe. 

'^The  plaintiff  ought  not  to  have  been  allowed  to  give  evidenee  of  the  p*,^ 
leave  and  license  umler  his  replication  to  the  last  plea  s  that  relocation  ^ ' 
merely  denies  the  right;  and  to  entitle  the  plaintiff  to  rely  on  the  leave  aa^ 
license,  he  ought  to  have  replied  it,  as  he  did  to  the  second  plea.  The  statsfc 
2  &  8  W.  4,  c.  71,  s.  5,  is  express — <<  in  all  other  pleadings  wherdn  befioR  ^ 
passing  of  this  act  it  would  have  been  necessary  to  aUege  the  right  to  bvi 
existed  from  time  immemorial,  it  shall  be  sufficient  to  iQlege  the  enjoyms- 
thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  tbe  jaa" 
is  claimed  for  and  during  such  of  the  periods  mentioned  in  this  act  as  may  ^ 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of  the  ovaff 
of  the  fee  as  is  now  usually  done ;  and  if  the  other  party  shaU  intend  to  rely  *< 
any  proviso,  exception,  incapacity,  disability,  contract,  agreememA^  or  ^^ 
matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact,  or  of  l^v,^' 
inoonsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  speeoi-J 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming,  asdsb. 
not  DC  received  in  evidence  on  any  general  traverse  or  denial  of  such  aQef» 
tion." 

A  rule  nisi  having  been  granted, 

AdavM^  Serjt.,  and  Humfrey^  shewed  cause  in  Hilary  term.  Tbe  drfesi^ 
having  claimed  the  way  in  question  as  of  right,  it  was  oompetent  to  the  pUJ- 
tiff,  under  a  denial  of  such  right,  to  adduce  any  evidenoe  whidi  would  esu^- 
that  the  right  did  not  exist;  and  the  paying  an  aoknowledgra^t  was  itnac 
evidence  to  that  effect.    After  finding  on  .the  iMoond  plea  that  the  delea^ 
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had  eigoyed  the  wav  bj  leaive  and  tioenae  within  twenty  yean,  the  juxj  conld 
^/^-^  not|  on  the  last  plea,  find  that  he  had  a  right  to  the  way  for  forty  years. 

'^'^  *In  the  Monmouthshire  Canal  Company  v.  Harford,  1  Or.  M.  &  S.  614, 
the  plea  alleged  that  the  ooenpiers  of  the  adjoining  oloses  had  for  twenty  yeaiB, 
at  o/tighij  and  withont  intermption,  used,  and  been  aocostomed  to  OBe,  the 
privilege  and  easement  of  passing  and  repassing,  &o.,  and  laying  down  railroads 
across  the  plaint's  railroad.  B€|»lioation  4o  that  plea,  travermng  the  elaim 
as  of  right.  Upon  the  issue  with  regard  to  the  twenty  years'  enjoyment  of  the 
easement,  it  was  held,  that  the  defendants  were  bound  to  shew  an  nninterrupt> 
edenjoymenty  as  of  right,  during  that  period;  that  the  plaintiffs  might  prpye, 
under  that  issue,  applications  by  defendants  during  the  twenty  years  for  leave 
to  cross  their  railroad;  and  that  it  was  not  necessary  for  them  to  reply  such 
license  specially  under  2  &  3  W.  4,  c.  71,  s.  5.  So  in  Bright  v.  Walker,  1  Cr.  ft 
M.  &  R  211,  it  was  held,  that  the  claimant  must  shew  that  he  had  enjoyed  the 
way  for  the  f^  period  of  twenty  years,  and  that  he  }iad  done  so  as  of  right  and 
without  interruption,  and  that  such  claim  might  be  answered  by  proof  of  a 
license,  written  or  parol,  for  a  limited  period,  comprising  the  whole  or  part  of 
the  twenty  years. 

Goulbumy  and  Amos,  in  support  of  the  rule. 

The  enjoyment  of  rmht  which  is  to  be  alleged,  by  the  party  claiming  it,  pur^ 
suant  to  the  terms  of  2  &  3  W.  4,  o.  71,  s.  5,  comprehends  every  species  of 
enjoyment  de  fSacto ;  as  well  enjoyment  by  leave,  as  enjoyment  by  prescription ; 
and  any  matter  of  fact  on  which  the  adverse  party  relies,  not  inconsistent  with 
the  fact  of  enjoyment,  must  be  specially  pleaded.  Now,  leave  from  the  plain- 
tiff's occupiers  is  not  inconsistent  with  the  fact  of  the  defendant's  enjoyment 
*7081  ^^  ^^®  ^^^'.  ^  therefore  ought  to  have  been  set  forth  in  the  repliea- 
-'  tion.  '^Bright  v.  Walker  was  a  decision  on  a  declaration,  not  on  a  plea, 
and  turned  on  another  clause  of  sect.  5.  And  in  the  Monmouthshire  Canal 
Company  v,  Harford,  the  point  was  only  incidentally  noticed  in  the  course  of 
the  argument.  Cur.  adv.  vult. 

Crowder,  amicus  curise,  referred  to  Tickell  v.  Brown,  then  under  considera- 
tion in  the  Court  of  King's  Bench. 

TiNBAii,  C.  J.  (after  stating  the  pleadings  as  antd,  p.  705).  The  question 
comes  before  us  on  a  motion  to  set  aside  the  verdict,  as  well  upon  the  ground  of 
misdirection,  as  also  that  it  is  asainst  the  weight  of  the  evidence. 

The  misdirection  complained  of  is,  that  the  learned  judge,  upon  the  issue 
raised  on  the  last  plea,  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  if 
they  believed  the  evidence  that  a  former  occupier  of  the  defendant's  farm  had 
applied  for  and  obtained  leave  to  use  the  way  in  question,  and  that  he  had  paid 
an  acknowledgment  for  such  user  :  it  being  contended  on  the  part  of  the  de- 
fendant  that  if  such  evidence  was  admissible  at  all  under  the  fifth  section  of  the 
statute  2  &  3  W.  4,  c.  71,  at  all  events  it  was  not  admissible  under  a  traverse 
of  the  user  for  forty  years ;  but  that  the  plaintiff  ought  to  have  replied  that  the 
way  was  used  by  leave  and  license,  as  he  had  done  to  the  plea  which  claims  the 
way  for  twenty  years.  This  objection,  on  the  part  of  the  defendant,  rests  on 
the  fifth  section  of  the  act  above  referred  to,  by  which  it  is  enacted,  '^  that  if 
the  other  party  intends  to  rely  on  any  cause  or  matter  of  fact,  or  of  law,  not 
inconsistent  with  the  simple  &ct  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming  and  shall 
*7091  ^^  ^  received  in  evidence  on  any  ^general  traverse  or  denial  of  sueh 
J  allegation."  The  question,  therefore,  turns  upon  the  constructipn  and 
meaning  of  this  clause ;  whether  by  the  expression,  that  any  matter  must  be 
pleaded  which  is  *'  not  inconsistent  with  the  simple  fSact  of  enjoyment,"  the 
legialature  intended  to  compel  the  plaintiff  to  reply  in  all  cases  the  speoial  facts 
and  circumstances  which  shew  the  way  was  not. used  under  a  claim  of  right;  or 
whether  it  only  meant  to  compel  the  plaintiff  to  reply  all  collateral,  matters 
which  may  defeat  the  right  of  way.    And  whatever  might  have  been  our  opin- 
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ion  if  the  matter  had  been  res  Integra,  we  think  the  interpretation  whidi  bit 
been  pat  npon  this  clanse  by  the  Court  of  King's  Bench  in  the  recent  ease  of 
TickeU  v.  Browne,  may  be  held  to  be  the  constraction  to  be  put  npon  the  Bta- 
tate;  and,  according  to  that  constraction,  we  hold,  that  under  a  plea  denjiii 
that  the  defendant  had  used  the  way  for  forty  years,  as  of  right  and  witLwt 
interruption,  the  plaintiff  b  at  liberty  to  shew  the  character  and  descriptjan  of 
the  user  and  enjoyment  of  the  way  daring  any  part  of  the  time ;  as  that  it  w 
used  by  stealth,  or  in  the  absence  of  the  occupier  of  the  close  and  without  hie 
knowledge,  or  that  it  was  merely  a  precarious  enjoyment  by  leave  and  lioense, 
or  any  other  circumstances  which  negative  that  it  is  an  user  or  enjoyment  under 
a  cbiim  of  right;  the  words  of  the  fifth  section  <<not  inconsistent  with  the  sim- 
ple fiict  of  enjoyment,''  being  referable,  as  we  understand  the  statute,  to  tk 
fact  of  enjoyment  as  before  stated  in  the  act,  vis.  an  enjoyment  claimed  aod 
exercised  "  as  of  right/'  The  case  of  the  Monmouthshire  Canal  Comptnj  r. 
Harford  and  Others,  in  the  Court  of  Exchequer,  is  another  authority  for  (be 
same  construction  of  the  act 

We  therefore  think  the  evidence  objected  to  was  admissible  under  the  travene 
of  the  last  plea :  and  it  *would  certainly  be  extremely  inconsbtent  if  |^^, 
the  defendant  should  be  allowed  to  insist  upon  a  verdict  in  his  favour  *> 
for  the  right  of  way,  when  claimed  by  him  as  of  right  and  without  intermptks 
for  the  last  forty  years ;  whilst,  upon  the  same  record,  the  plaintiff  should  be 
allowed  to  retain  the  verdict  in  his  favour  upon  the  issue  nuaed  in  the  tMsA 
plea,  establishing  the  same  way  to  have  been  used  for  the  last  twenty  yean,  bj 
the  leave  and  licence  of  the  plaintiff. 

Upon  the  other  ground  of  objection,  that  the  verdict  is  against  evidence,  we  en 
onlv  observe  there  was  evidence  on  both  sides  for  the  consideration  of  the  jvi. 
and  we  cannot  so  clearly  see  that  it  preponderated  in  favour  of  the  defendut  u 
to  induce  us  to  disturb  the  verdict.  Rule  diBcfaarged. 


FINCH  o.  BROOKE.    ApnliS, 

A  rule  for  entering  np  Jadgment  in  a  writ  of  false  judgment  haTing  beta  made  abaotete 
coats  were  taxed,  and  the  prothonotar/s  allocatar  indorsed  on  the  back  of  the  rtHt. 
The  plaintiff  then  issued  execution  without  further  entering  or  signing  judgment: 
Held,  irregular. 

In  this  case  a  rule  was  made  absolute  to  enter  up  judgment  for  the  pliintiff 
in  a  writ  of  false  judgment,  and  issue  execution  for  the  sum  recovered,  together 
with  the  costs  in  the  court  below,  to  be  taxed  by  the  prothonotary. 

Instead,  however,  of  enteriug  any  incipitur,  the  plaintiff,  upon  taxing  costs, 
only  caused  to  be  indorsed  on  the  back  of  the  above  rule,  "  9th  December,  1S35 
Allowed  costs,  121  Baj/'  and  then  issued  a  fi.  fa.  for  the  amount 

*Butt  obtained  a  rule  nisi  to  set  aside  this  execution,  on  the  eround  ,^^ 
that  it  was  irregular,  no  judgment  having  been  signed  before  it  Inaed.  *- 

It  was  essential  to  the  defendant  that  the  judgment  should  be  entered,  ocber* 
wise  he  could  not  contest  the  propriety  of  the  allowance  of  costs. 

Stephen,  Serjt.,  shewed  cause.  Judgment  may  be  entered  at  any  time,  eve 
after  execution ;  and  it  is  signed  when  the  costs  are  taxed.  The  prothoBOtvy*' 
allocatur  on  the  back  of  the  rule  is  a  sufficient  signing  here.  The  allocator  a 
usually  written  on  the  postea ;  but  that  could  not  be  done  here,  lor  the  pr> 
oeedings  below  are  no  part  of  the  records  of  this  court,  and  it  might  bedootoi 
whether  signing  on  the  writ  of  false  judgment  would  be  a  suffideat  wam&t^ 
levying  the  costs  incurred  in  the  court  below. 

There  was  great  difficulty  in  ascertaining  what  course  to  take,  and  the  esaj 
of  the  officer  on  the  rule  is  sufficient  to  authentioate  the  decision  of  the  coc^ 
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According  to  Styles,  Pr.  Beg.,  the  signinff  of  jadgment  is  but  the  leave  of  the 
court  for  the  attorney  to  enter  judgment  for  his  cuent. 

TiNDAL,  C.  J.  This  case  came  before  us  on  an  incidental  motion,  in  which 
the  court  authorised  the  plaintiff  to  sign  judgment  and  issue  execution ;  clearly 
intending  thereby,  that  what  is  known  in  law  as  signing  judgment,  should  take 
place :  and  the  rale  was  so  granted,  on  the  ground  that  if  the  plaintiff  were  not 
entitled  to  the  costs  of  proceedings  in  the  court  below,  his  opponent  might  con- 
test the  validity  of  the  judgment. 

Instead  of  pursuing  the  terms  of  the  rule,  the  plaintiff  omits  signing  judg- 
ment, and  issues  execution  forthwith.  This  is  irregular,  whether  it  be  con- 
sidered as  a  proceedin^^  on  the  rule,  or  on  the  judgment  pronounced  for  the 
^7121  '^P^^^"^^^-  ^  ^^  ^^^  ^^®°  ^  proceeding  on  the  rule,  the  regular  course 
•■  would  have  been  by  attachment.  Then  it  is  regular  as  on  the  judgment  ? 
Every  one  knows  that  a  writ  of  false  judgement  is  analogous  to  a  writ  of  error : 
and  the  universal  course  on  a  writ  of  error  is  to  tax  costs  and  sign  the  judg- 
ment. 

Nothing  of  the  sort  has  been  done  here :  and  to  sanction  the  proceeding  would 
be  to  ^ve  an  unfair  advantage  to  one  p^rty,  and  prevent  his  opponent  from 
contestiDg  the  validity  of  the  judgment.  The  officer  of  the  court  says,  that 
judgment  is  never  signed  except  upon  an  entry  of  an  incipitur. 

Rule  discharged. 


HOULDITCH  t;.  8WINFEN.    Apra2S. 

Practice.    Rale  for  setting  aside  proceedings  in  outlawry,  will  be  discharged  with  costs, 
unless  it  appear  that  the  application  is  made  bj  an  attorney  authorised  by  defendant. 

Petebsbobff  shewed  cause  against  a  rale  to  set  aside  proceedings  in  outlawry, 
and  as  it  did  not  appear  by  the  affidavits  that  the  application  had  been  made 
by  an  attorney  who  acted  at  the  instance  of  the  outlaw, 

Th£  court,  upon  being  referred  to  Plunkett  v,  Buchanan,  3  B.  &  C.  736, 
discharged  the  rale  with  costs. 

BompaSf  Sent.,  on  the  part  of  the  defendant,  urged  that  as  the  rule  had  been 
discharged  on  the  ground  that  nobody  was  authorised  to  appear  on  the  part  of 
the  defendant,  it  was  inconsistent  to  fix  him  with  the  costs. 

Sed  PEB  OURIAM.  The  attoraey  is  here ;  and  if  cause  had  not  been  shewn, 
would  have  made  the  rale  absolute.  Rule  discharged. 


—.o-,  ♦HOLLIS  and  Wife,  Executrix  of  DA  VIES,  deceased,  v.  PALMER. 
'^**-l  Ajpril  29. 

Declaration,  that  the  defendant,  sixteen  years  before,  deUrered  his  promissory  note,  pay- 
able on  demand  with  interest,  to  the  plaintiff,  but  neglected  to  pay,  except  interest, 
which  he  paid  up  to  a  day  within  six  years.  Plea,  that  the  cause  of  action  did  not 
accrue  within  six  years: 

Held,  sufficient. 

The  declaration  stated  that  the  defendant  heretofore,  and  in  the  lifetime  of 
John  Davies,  to  wit,  on  the  26th  of  July,  1819,  made  his  promissory  note  in 
writing  and  delivered  the  same  to  the  said  J.  Davies,  and  tWeby  promised  to 
pay  to  the  said  J.  Davies,  or  his  order  on  demand,  the  sum  of  127/.  10s.  Sd.  for 
value  received  for  goods,  with  interest  for  the  same  from  the  day  of  the  date  of 
the  said  promissory  note.  And  the  defendant  then,  in  consideration  of  the  pre- 
mises, promised  the  said  J.  Davies  in  his  lifetime;  to  pay  him  the  amount  of  the 
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said  note  acoording  to  the  tenor  and  effieet  thereof ;  yet  the  defendant  diD^irM 
his  promise,  and  did  not  pay  the  amonnt  of  the  said  note  a&d  interest  or  uy 
part  thereof  to  J.  Davies  in  his  lifetime,  or  to  the  said  Thomas  H^^lis  and  Chu- 
lotte  his  wife  exeontriz  as  aforesaid,  or  either  of  them  since  the  death  of  J. 
Davies,  except  interest  on  the  said  note  at  the  rate  of  61.  per  cent,  from  the  dsj 
of  the  date  of  the  said  note  up  to  a  certain  day  within  six  yeazB  next  hefore  the 
commencement  of  this  suit,  to  wit,  the  26th  of  April,  1830  ;  and  which  interest 
was  within  six  years  next  before  the  commencement  of  this  suit,  to  wit,  on  the 
said  last-mentioned  day,  paid  by  the  defendant  to  J.  Davies  in  lus  lifekime. 

Pleas  :  let,  That  the  said  cause  of  action  in  the  declaration  mentioned  did 
not,  nor  did  any  part  thereof,  accrue  at  any  time  within  six  years  next  before 
the  commencement  of  this  suit,  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained ;  and  that,  the  defendant  was  ready  to  verify,  &e.  Sndlj, 
*That  the  defendant  did  not  pay  the  interest  in  the  declaratioQ  men-  ^^^1 
tioned,  or  any  part  thereof,  within  six  years  next  before  the  commence-  *- 
ment  of  this  suit  to  the  said  J.  Davies  in  his  lifetime,  in  maimer  and  form  as 
the  plaintiflb  had  above  in  that  behalf  alleged ;  and  of  that,  the  defendant  put 
himself  upon  the  country,  &c. 

Demurrer  to  the  first  plea  and  joinder. 

Peacocky  in  support  of  the  demurrer.  The  plea  does  not  deny  that  the  pm- 
missory  note  was  payable  with  interest  from  the  day  of  the  date ;  and  interest 
having  been  paid  within  six  years,  the  statute  of  limitations  does  not  operate  od 
the  debt :  if  it  does,  it  is  not  by  way  of  extinguishing  the  debt,  but  only  as  a 
bar  to  the  remedy ;  and  the  remedy  for  the  principal  may  be  barred  without 
affecting  the  remedy  for  the  interest,  which  accrues  de  die  in  diem,  and  is  a  co&- 
tinuing,  or  constantly  renewing  cause  of  action.  The  debtor  may  go  on  pajing 
it  for  ever,  unless  he  discharges  the  debt ;  for  it  is  in  the  nature  of  an  annuity. 
It  is  like  the  case  of  a  lien  on  eoods  which  a  bailee  may  have  sold  to  the  bailor: 
the  lien  may  remain  for  ever,  though  the  remedy  for  the  price  of  the  goods  may 
be  barred  by  the  lapse  of  six  years.  In  Higgins  v,  Scott,  2  B.  &  Adol.  413,  it 
was  held,  that  the  statute  of  limitations  bars  the  remedy  only,  not  the  debt ; 
and,  that  therefore,  where  an  attorney  for  a  plaintiff  had  obtained  judgment,  and 
the  defendant  was  afterwards  discharged  under  the  Lords'  Act,  but  at  a  sob^ 
quent  period,  a  fi.  fa.  issued  against  his  ffoods,  upon  which  the  sheriff  levied  the 
damages  and  costs ;  the  attorney,  though  he  had  taken  no  step  in  the  cause,  or 
to  recover  the  amount  of  his  biu  of  costs,  within  six  years,  had  still  a  Ken  on 
the  judgment  for  his  bill  of  costs ;  and  the  Court  directed  the  sheriff  to  pay  him 
the  amount  out  ^'of  the  proceeds  of  the  goods.  So,  in  Spears  v.  Hartly,  r^^^ 
3  Esp.  81,  it  was  held  that  if  .by  the  custom  and  usage  of  trade,  a  party  |^ 
was  entitled  to  a  lien  on  goods  for  a  general  balance,  and  he  got  possesdoo  of 
the  goods  of  his  debtor,  he  might  hold  them  till  his  whole  demand  was  satisfied, 
even  though  part  of  it  was  barred  by  the  statute  of  limitationa. 

If  the  plaintiff  is  entitled  to  interest  de  die  in  diem,  and  the  plea  is  bad  as  to 
any  part  of  the  debt  accruing  within  six  years,  it  is  likewise  bad  for  the  whole. 
And  Burieigh  v.  Stott,  8  B.  &  C.  86,  Pease  v.  Hurst,  10  B.  &  C.  122,  and 
Bealy  v,  Greenslade,  2  Cr.  &  J.  61,  shew  that  payment  of  interest  by  one  of 
several  parties  to  a  joint  and  several  promissory  note,  takes  the  whole  defflasd 
out  of  the  Statute  of  Limitations  as  to  the  other  parties.  If  so,  admisaion  of 
debt  as  to  a  part  of  the  demand  on  a  note  of  a  single  individual,  ought  to  letriere 
the  whole  from  the  operation  of  the  statute.  A  continuing  security  is  not  open 
to  the  objection  of  being  liable  to  the  equities  between  the  parties,  on  thegroond 
of  beiuff  overdue;  Gascoigne  t;.  Sndth,  1  M'Lel.  &  Younge,  838. 

Stqthen,  Seijt.,  contr&.  The  defendant  can  only  be  called  on  to  pay  interest 
in  respect  of  the  original  contract  to  pay  the  principal ;  the  interest  is  only  ao 
accessory ;  and  if  the  contract  fails  as  to  the  principal,  the  accessory  mnst  shan 
the  same  fate.  When  the  remedy  for  the  principal  is  barred,  there  is  no  oon- 
tinning  aoorual  of  right  with  respect  to  the  interest.    No  authority  haa  ken 
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oited  for  the  principal  on  which  the  plaintiff  relies.  And  the  declaration  departs 
from  the  nsnal  form  with  a  view  to  trap  the  defendant.  If  the  defendant  denies 
the  payment  of  interest,  isfinie  is  taken  as  to  tlie  fact :  if  he  does  not  deny  it, 
'''7161  ^^^  plaintiffii'  *argament  is  raised  on  the  admission.  But  the  rules  of 
^  pleading  ]preYent  the  success  of  snch  a  stratagem ;  for  the  alle^tion  of 
paymtet  being  introduced  prematurely,  need  not  be  traversed:  Sir  Ralph 
Bovey's  case,  1  Ventr.  217 ;  Harvey  v,  Reynold,  Latch.  200. 

Pea4iocky  in  reply.  This  mode  of  pleading  is  no  stratagem,  for  since  the  new 
mles  it  is  nsnal  to  give  the  defendant  credit  for  payments,  in  order  that  he  may 
not  be  driven  to  plead  them ;  and  the  allegation  was  necessary  to  shew  that  the 
plaintiff  did  not  declare  on  a  note,  liable,  as  overdue,  to  be  affected  with  equi- 
'  ties;  for  a  note  payable  on  demand,  with  interest, is  not  necessarily  a  note  pay- 
able immediately.  There  is  a  great  distinction  between  notes  which  reserve 
interest,  and  notes  which  do  not.  A  party  may  be  arrested  for  interest,  where 
it  is  specified  in  the  note ;  where  it  is  not,  the  jury  may  give  it  in  the  shape  of 
damages  if  they  think  fit ;  or  may  refuse  to  give  it. 

The  payment  of  interest  within  six  years,  which  is  admitted  by  the  form  of 
the  first  plea,  is  an  acknowled^ent  that  the  principal  remains  unpaid. 

TiNBAL,  C.  J.  The  objection  in  this  cause  arises  on  the  plea  of  the  Statute 
of  Limitations  in  the  ordinary  form  in  which  it  has  hitherto  oeen  placed  on  the 
record,  viz.  that  the  cause  of  action  did  not  accrue  within  six  years  before  the 
commencement  of  the  suit.  Two  objections  have  been  made.  First,  that  with 
reference  to  the  mode  of  statement  in  the  declaration,  the  plea  admits  interest 
to  be  due ;  and  that  in  all  cases  in  which  interest  has  been  paid  within  six  years 
the  party  may  sue  for  the  amount  of  interest  remaining  unpaid :  that  is,  that 
you  may  sever  the  contract  to  pay  interest  from  the  contract  to  pay  the  principal. 
^.«  *^-|   Perhaps  in  cases  *where  there  is  an  express  contract  to  pay  interest  inde- 

^ '  ^  pendently  of  the  principal,  there  might  be  ground  for  such  an  argument; 
but  in  ordinary  cases,  interest  has  always  been  deemed  a  me^e  accessoi^  of  the 
loan,  and  when  the  demand  for  the  principal  is  barred,  the  accessory  falls  along 
with  it. 

The  second  objection  is,  that,  shaped  as  this  declaration  is,  the  plea  is  no  bar. 
The  declaration,  which  is  not  framcMl  in  the  usual  mode,  states  that  the  defend- 
ant made  his  promissory  note,  delivered  it  to  the  deceased  in  his  lifetime,  and 
neglected  to  pay,  except  interest,  which  he  paid  up  to  a  day  within  six  years 
next  before  the  commencement  of  the  suit;  all  of  which,  as  it  regards  the 
interest,  is  put  in  a  vague  manner ;  specifies  no  precise  sum ;  versatur  in  ffene- 
ralibus.  The  question  Is,  whether  the  first  plea,  as  placed  to  this  count,  is  an 
answer  to  the  whole.  What  is  the  whole  ?  A  cause  of  action  within  six  years. 
Interest,  however,  as  separate  from  the  principal,  is  not  of  itself  a  cause  of 
action ;  though  the  payment  of  it  is  one  mode  of  evidence  to  shew  that  primft 
lacie  a  cause  of  action  subsists.  That  is  the  legal  efiect  of  the  payment.  The 
statute  9  O.  4,  c.  14,  s.  1,  has  this  proviso, — "  Provided  always,  that  nothing, 
herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  o€ 
any  principal  or  interest  made  by  any  person  whatsoever."  Since  that  statute) 
as  before,  payment  of  interest  ni,ay  afford  an  inference  that  the  principal  is  still 
due.  But  how  are  we  to  know  whether  it  is  so  or  not,  unless  we  xnow  the 
circumstances  under  which  the  interest  has  been  paid  ?  I  think,  therefore,,  ^at 
the  declaration  discloses  only  evidence  of  a  cause  of  action,  and  not  any  actual 
<MKise  of  action  that  has  not  been  barred  by  the  plea,  and  that,  consequently, 
our  judgment  must  be  for  the  defendant. 

Pabk,  J.    This  allegation  is  only  evidence,  and  that,  not  conclusive,  of  a 
"^7181   ^^^^^  ^^  action :  we  could  not  take  *it  as  a  cause  of  action  without  with- 
•■   drawing  the  question  of  &ct  from  the  consideration  of  the  jury.    The 
plea,  therefore,  is  an  answer  to  the  whole  cause  of  action  disclosed  on  the  decla- 
ration. 

Yaitohan,  J.    I  am  of  the  same  opinion.    The  plea  is  substantially  an 
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answer  to  the  whole  declaration,  for  we  cannot  divide  the  acoeaaory  fromtht 
principal. 

Bos  ANQUETy  J.  I  am  of  the  same  opinion  on  both  points :  the  cause  of  aetioD 
most  be  the  principal  money  due  :  the  interest  is  only  aoceasoiy ',  and  urn- 
Borinm  seqnitar  saam  prinoipale.  If  it  were  otherwise,  it  is  singnkr  there 
should  be  no  instance  since  the  statute  was  passed,  of  any  person  bringiBg  u 
action,  after  the  la^  of  six  years,  to  recoyer  a  principal  sum  on  which  interet 
had  been  pud  within  that  time :  and,  according  to  the  argument,  the  demuJ 
on  a  note  would  never  be  barred  but  by  actual  payment.  The  ahseoceof 
any  authority  to  such  effect  is  a  strong  ground  of  presumption  against  theufa- 
ment. 

The  allegation  in  the  declaration,  that  interest  has  been  paid  within  six  jeais, 
is  only  evidence  towards  taking  the  case  out  of  the  statute,  but  is  not  oodcIb- 
sive  to  show  that  the  demand  is  not  barred.  At  all  eventa,  the  alleg&tio&tf 
premature  in  the  declaration,  and  the  defendant  need  not  answer  it. 

Judgment  for  defendint 


♦HANNAH  HOLLIS  v.  FREER  and  Others.    4pra  29.     [*719  | 

If  tb«  plaintiff  in  replevin  takes  hasband  after  plaint  and  before  the  removal  of  it  bj  re 
fa.  lo.,  the  defendant  may  plead  the  fact  in  abatement,  though  he  himself  taed  oati^ 
re.  fa.  lo. 

Replsyin.  The  defendants,  by  their  plea,  prayed  judgment  of  Uie  origioii 
writ  issued  in  that  behalf,  because  the  pkintiff,  l>efore  and  at  the  time  of  the 
suing  forth  of  the  said  original  writ  in  that  behalf,  was  and  stiU  is  maniai 
to  one  John  Osborne,  then  and  yet  her  husband,  and  still  living;  and  that»  tbe 
defendants  were  ready  to  verify.  They  then,  in  order  to  a  retnm,  aroved 
the  taking,  under  a  distress  for  rent  arrear  from  the  plaintiff  as  tenint  to  tk 
defendants^ 

The  plaintiff  replied,  that  this  suit  was  commenced  by  plaint  and  witkod 
any  writ  in  the  county  court  of  the  sheriff  of  the  county  of  Stafford,  and  tkt 
after  the  same  was  so  commenced,  and  while  it  was  pending  in  that  ooart,  tW 
defendants,  for  the  purpose  of  removing  the  same  therefrom  into  the  coujt 
above,  issued  and  prosecuted  a  certain  writ  of  our  lord  the  king,  being  the  nit 
in  the  plea  mentioned,  called  a  recordari  facias  loquelam,  to  the  iemx  and  e^ 
following;  that  is  to  say,  <<  William  the  Fourth,  &c.  To  the  sheriff  of  StiP 
fordshire,  greetine :  We  command  you,  that  in  your  full  county,  yoa  cause  tte 

gaint  to  be  recorded,  which  is  in  the  same  county,  without  our  writ,  betwea 
annah  HoUis  and  William  Henry  Freer,  Francis  Cooper,  and  Heniy  Hall 
of  the  cattle,  goods,  and  chattels  of  the  said  Hannah,  tikea  and  nnjostly  de> 
tained,  as  it  is  said/'  (setting  out  the  rest  of  the  writ  in  the  usual  form.) 

Demurrer  and  joinder. 

*  Addison,  in  support  of  the  demurrer,  relied  on  Milner  o.  Milaes,  3  r«^^, 
T.  B.  627,  and  Morgan  o.  Painter,  6  T.  E.  266,  where  it  was  held,  that  ^ 
if  a  plaintiff  in  replevin  takes  husband  after  suing  out  the  writ,  aad  Mon 
the  declaration,  the  defendant  cannot  ^ve  her  coverture  in  evidence  odcr 
the  general  issue,  but  must  plead  it  in  abatement  if  he  wishes  to  take  adna- 
tageofit 

a.  V.  Bichardtf  contrA.  Here  the  re.  &.  lo.  was  sued  out,  not  by  the  po^ 
tiff,  but  by  the  defendants,  and  the  marriage  took  place  ^fter  the  f^t  is  tv 
sheriffs'  court,  aad  before  removal;  the  case,  therefore,  differs  from  ^^^^^ 
Painter  in  the  situation  of  the  parties,  the  defendants  here  seekiD^  to  9^/ 
writ  sued  out  by  themselves;  and  if  the  principle  of  that  decision  is  to  » 
applied  here,  the  action  abates,  and  the  plaintiff  incurs  a  fcvfeitiire  of  her  i^ 
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▼in  bond,  beoanse  she  cannot  prosebnte  the  suit  which  has  been  remoYed  by 
tho  defendants.  In  Bao.  Abr.,  Abatement,  Q,,  it  is  laid  down, — '<  if  an  action 
be  brought  in  an  inferior  court  against  a  feme  sole,  and  pending  the  suit  she 
intermarry,  and  altenrards  remove  the  cause  by  habeas  corpus,  and  the  plaintiff 
declare  against  her  as  a  feme  sole,  she  may  plead  coverture  at  the  time  of  suing 
the  habeas  corpus,  because  the  proceedings  here  are  de  novo,  and  the  Court 
takes  no  notice  of  what  was  precedent  to  the  habeas  corpus ;  but,  upon  motion 
on  the  return  of  the  habeas  corpus,  the  Court  will  grant  a  procedendo ;  for 
although  this  be  a  writ  of  right,  yet  where  it  is  to  abate  a  rightful  suit,  the 
Court  may  refuse  it ;  and  the  plaintiff  had  bail  below  to  this  suit,  which,  bv 
this  contrivance  he  is  ousted  of,  and  possibly  by  the  same  means  of  the  debt. 
41^211  ^^^  Haddock  v,  Howard,  Barnes,  355,  is  referred  *to  where  it  is  said 
^  the  plea  of  coverture  in  this  case  was  disallowed. 

Addison.  The  passage  from  Bacon's  Abridgment  is  in  the  defendant's  &vour 
rather  than  against  them ;  and  in  Haddock  v,  Howard,  the  plea  was  disallowed 
for  fraud.  The  pluntiff  ought  to  have  repealed  this  writ  by  another  joining  her 
husband. 

TiNDAii,  C.  J.  Thb  case  must  be  ffovemed  by  Morgan  v.  Painter,  where  it 
was  held,  that  if  the  plaintiff  took  husDand  after  suing  out  tho  writ,  and  before 
the  declaration,  the  defendant  could  not  give  her  coverture  in  evidence  under  the 
general  issue,  but  must  plead  it  in  abatement  if  she  wished  to  take  advantage  of 
it.  Parties  who  are  brought  into  this  Court  by  writ  of  re.  fa.  lo.  are  in  the  same 
situation  as  others,  and  the  writ  is  subject  to  be  abated  by  any  of  the  ordinary 
causes :  one  cause  is,  the  plaintiff's  tdcing  husband  after  the  writ  and  before 
declaration. 

It  is  said  this  puts  the  plaintiff  in  a  worse  situation  as  to  the  replevin  bond. 
It  may  be  so.  But  I  am  not  at  present  satisfied  that  if  the  plaintiff  had  replaced 
this  writ  by  a  new  one  in  the  name  of  herself  and  her  husband,  the  condition  of 
that  bond  would  have  been  broken. 

Per  totam  ouBiAMr  Judgment  for  defendants. 


*722]  ♦WELLS  and  another  ».  PORTER.    April  29. 

Gambling  transactions  in  foreign  funds  are  not  within  the  prohibition  of  the  Stock-job- 
bing Act,  7  G.  2,  c.  8. 

The  plaintiffs  declared  that  the  defendant  was  indebted  to  them  in  the  sum 
of  1500{.,  for  work  and  labour  done,  and  money  paid  at  his  request;  and  upon 
an  account  stated ;  and  being  so  indebted,  promised,  but  afterwards  refused 
to  pay. 

The  defendant  after  other  pleas,  pleaded,  sixthly,  as  to  the  sum  of  1188i^., 
parcel  of  the  sum  of  1500/.,  that  the  said  work  so  alleged  to  have  been  done  by 
the  plaintiffs  was  work  done  by  the  plaintiffs  as  brokers  and  agents,  in  and  about 
the  making  of  divers  contracts  between  the  defendant  and  divers  other  persons, 
for  liberty  to  the  defendant  to  put  upon  and  to  deliver,  receive,  accept,  or  refuse, 
certain  public  stocks  of  certain  foreign  states,  that  is  to  say,  of  the  kingdom  of 
Spain  and  Portugal  respectively,  and  certain  parts,  shares,  and  interest  therein, 
the  defendant,  and  the  other  persons  parties  to  the  contracts  respectively,  not 
being  possessed  of  or  entitled  to  the  same,  or  any  part  thereof,  either  in  their 
own  right  or  in  their  own  names,  or  in  the  name  or  names  of  a  trustee  or  trus< 
tees  to  their  own  use ;  and  the  plaintiffs  at  the  time  of  paying  the  said  moneys, 
well  knowing  that  the  defendant  and  the  said  other  persons  parties  to  the  con* 
tract  respectively  were  not  possessed  of  or  entitled  to  the  same  or  any  part 
thereof,  either  in  their  own  name  or  in  their  own  right,  or  in  the  name  or  names 
of  a  trustee  or  trustees  to  their  use  or  in  their  right. 
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Seventhly,  that  the  said  work  so  alleged  to  have  been  done  by  the  piiiiliii 
was  work  done  by  them  as  brokers  and  agents  in  unlawfolly  negotialaig,  tnu* 
acting,  and  intermeddling  in  the  making,  and  proooring  Ho  m  maiey  r^23 
certain  contracts  and  agreem^its  for  baying,  sellings  and  tnnsferriiig  ^  ' 
certain  public  stocks  of  certain  foreign  states,  to  wit,  of  the  kingdom  of  Spun 
and  Portugal  respectiyely,  and  certain  parts,  shares,  and  interest  Uierei]i,w]iidi 
the  defendant  and  the  other  persons  contracting,  and  on  whose  behalf  the  sud 
several  contracts  and  agreements  ware  made,  te  sell,  assign,  and  ttansfer^&e  flame, 
were  not  nor  was  any  of  them  at  the  time  of  the  making  of  such  eoatniets  ind 
agreements  respectiyely,  actua%  possessed  of  or  entitled  to,  either  in  their  ovn 
right  or  in  their  own  names,  or  in  the  name  or  names  of  a  tTuatree  ot  trosteeB, 
or  any  other  person  or  persons  to  their  use  or  in  their  right;  the  plaintj^  at 
the  time  of  tne  doing  of  the  said  work  and  of  the  making  of  the  said  oontnots 
and  agreements,  well  knowing  that  the  persons  on  whoseoehalf  snch  conlnete 
and  agreements  were  respectively  made  were  not  nor  was  any  of  them  posaeand 
of  or  entitled  to  the  said  stocks,  parts,  shares,  or  interests  in  wspedt  of  viueb 
snch  contracts  and  agreements  were  respectively  made,  in  his,  her,  or  their  ovb 
name  or  names,  or  in  the  name  or  names  of  a  trustee  or  trustees,  or  any  other 
person  or  persons  for  their  use  or  in  their  right 

Demurrer, — ^for  that  the  said  pleas  did  not  deny,  or  oonfoBS  and  avoid  thepsrt 
of  the  declaration  to  which  they  were  pleaded ;  that  there  was  notlung  in  tk 
said  pleas,  or  either  of  them,  to  shew  that  the  contncts  therein  idkged  were 
illegal  or  void  by  reason  of  any  statute  or  otherwise,  or  without  conaideratioB; 
and  also  that  the  said  pleas  were  respectively  double,  and  contained  a  twof(»i 
answer  to  so  much  of  the  declaration  as  they  professed  to  answer,  in  this,  to  vh, 
that  the  defendant  had  in  each  of  the  said  pleas  pleaded  and  allied,  that  ^ 
said  supposed  contracts  in  the  pleas  re^eotively  mentioned  were  uk  the  natan 
of  putts  and  refusals,  and  also  that  the  respective  parties  thereto  were  not  at 
*the  time  of  making  the  same  in  any  way  possessed  of  or  entitled  to  the  mo^ 
said  stock  in  respect  whereof  the  said  supposed  contracts  were  made.       ■- 

Joinder. 

Buttf  in  support  of  the  demurrer.  The  stock-jobbing  Act,  7  Q.  2,  c.  8,  does 
not  apply  to  foreign  securities.  The  act  is  entitled,  ^<  An  Act  to  preveat  the 
in&mous  practice  of  Stock-jobbing ;"  and  after  reciting  that  <'  great  inooQTe- 
niences  have  arisen,  and  do  daily  arise,  by  the  wicked,  pernicious,  and  destnic- 
tive  practice  of  stock-jobbing,  whereby  many  of  His  Majesty's  good  subjects 
have  been  and  are  diverted  from  pursuing  and  ezercisiug  their  lawful  trades  aad 
vocations,  to  the  utter  ruin  of  themselves  and  families,  to  the  great  discourage- 
ment of  industry,  and  to  the  manifest  detriment  of  trade  and  eommenM,"  eoMts, 
"  that  all  contracts  and  agreements  whatsoever  which  shall,  from  and  after  the 
first  day  of  June,  1784,  be  made  or  entered  into  by  or  between  any  persoa  or 
persons  whatsoever,  upon  which  any  premium,  or  consideration  in  the  nature  of 
a  premium,  shall  bo  given  or  paid  for  liberty  to  put  upon,  or  to  deliTer,  recexTe, 
accept,  or  refuse  any  public  or  joint  stook,  or  public  securities  whataoerer,  or  saj 
part,  share,  or  interest  therein,  and  also  all  wagers  and  contraots  in  the  natait 
of  wagers,  and  all  oontracts  in  the  nature  of  putts  and  refusals,  lelatiDg  to  tbe 
then  present  or  future  price  or  value  of  any  such  stook  or  securities  as  aforaaad, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever^  and  all  prenuBaais 
sum  or  sums  of  money  whatsoever,  whicn  shall  be  given,  reeeivvd,  paid,  or 
delivered,  upon  aU  such  contracts  or  agreements,  or  upon  any  such  mgtrs,  or 
contracts  in  the  nature  of  wagers  as  aforesaid,  shall  be  restored  and  repaid  to 
the  person  or  persons  who  shall  give,  pay,  or  deliver  the  same;  wh^  shsU  be  at 
liberty,  within  six  ^months  from  and  after  the  making  such  contract  or  r*^^ 
agreement,  or  laying  any  such  wager,  to  sue  for  and  recover  the  aaoie  '- 
from  the  person  or  persons  to  whom  the  same  is  or  shall  be  paid  or  delivered, 
with  double  costs  of  suit." 

By  the  second  section,  persons  sued  on  the  act  are  obliged  to  aoawer  on  oad 
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with  xe^iii  to  tho  oontnot;  and  in  other  respects  the  aot  is  highly  penal.  The 
Court  will  not  extend  an  aot  of  snoh  a  nature  beyond  the  object  which  the  l^s- 
lature  had  in  view  at  that  time ;  and  at  that  time  foreign  funds  were  scarry 
known.  The  "  other  public  securities''  referred  to,  thereforOi  must  mean  secu- 
rities of  a  nature  like  to  public  or  joint  stock.  The  question  arose  in  Hender- 
son 17.  Bise^  3  Stark.  N.  r.  G.  158,  wh^re  Abbott,  G.  J.  said,  that  the  aot  was 
confined  to  stock  of  this  country : .  and  in  Mortimer  v.  Salkeld,  4  Gamp.  42, 
Lord  EUenboroughheld  that  deaHn^^,  even  in  lottery  produces,  were  not  within 
the  aot. 

Manning^  contii.  The  question  now  under  discussion  did  not  ar»e  in  Hen- 
derson V.  Bise :  that  was  an  action  by  the  purchaser  of  two  Golnmbian  bonds 
against  the  seller  for  not  delivering  them.  The  objection  taken  was,  that  the 
purchase,  before  brindng  his  action,  ouaht  to  have  bought  two  Golumbian 
Donds  in  the  market,  Decause  the  seventh  section  of  the  Stock-jobbing  Aot 
empovoen  the  bond  fide  purchasers  of  stock  to  do  so  where  the  seller  refuses  to 
deuver  the  stock  which  he  has  agreed  to  sell.  But  the  statute  does  not  reguire 
the  purchaser  to  buy  before  he  brings  an  action,  though,  if  he  does  not,  he  will 
lose  that  particular  remedy.  It  was  not  objected,  nor  did  it  appear,  that  the 
defendant  had  no  Golumbian  bonds  at  the  time  the  contract  was  entered  into. 
^M-t  All,  therefore,  which  Abbott,  G.  J.,  is  ^represented  as  saying  in  that 
^  case  with  reference  to  the  Stock-jobbing  Act,  is  extra-judicial.  In  a 
subsequent  case,  however,  Rossum  v,  Taylor,  tried  before  Dallas,  G.  J.,  at 
Ouildhall,  in  1823,  and  reported  in  a  note  to  Ghitty's  Statutes,  1022,  the  point 
directly  arose.  In  that  case  the  plaintiff  sued  for  differences  in  dealings  in 
Spaniw  stock,  and  Dallas,  G.  J.  said,  that  the  question  ought  to  undergo  the 
consideration  of  a  full  Gonrt  Several  other  objections  were  taken,  but  the 
plaintiff  had  a  verdict,  with  leave  reserved  for  the  defendant  to  move  to  enter 
a  nonsuit,  whidi  was  accordingly  done  in  the  following  term.  In  granting  the 
rule  nisi,  Dallas,  G.  J.  said,  '<  ^s  is  a  case  of  stock-jobbing  in  the  foreign 
fimds,  and  not  in  our  own :  in  my  present  opinion  it  is  not  the  less  gambling 
because  it  is  in  this  or  that  stock  \  however.  Sir  John  Bernard's  act  is  nomi- 
nally applicable  to  the  British  funds  only.  But  what  is  the  title  of  that  act  ? 
It  is  an  act  to  prevent  the  infamous  practice  of  stock-jobbing.  The  legislature, 
therefore,  has  pronounced  the  aot  in&mous.  The  question  therefore,  upon  that 
point  is  still  open/'  There  were  other  points  made  in  the  defendant's  favour, 
but  the  case  was  not  any  further  discussed,  as  the  plaintiff,  upon  the  rule  nisi 
being  obtained  to  «iter  a  nonsuit,  compromised  with  the  defendant. 

Supposing  time  bargains  in  foreign  securities  not  to  be  within  the  express 
provisions  of  the  Stodk-jobbing  Act,  yet  the  preamble  of  the  act,  which  desig- 
nates the  practice  of  stock-jobbing  as  wicked,  pernicious,  and  destructive, 
appears  to  be  deckratory  of  the  common  law  as  applicable  to  a  contract  of  this 
nature,  to  whatever  subject-matter  the  particular  contract  may  relate.  That 
snoh  a  contract  would  be  void  at  common  law,  was  evidently  the  deliberate 
opinion  of  Lord  Tenteiden  in  Bryan  v.  Lewis,  Byan  &  Mood,  386,  a  case  deci- 
•7271  ^^  ^^  1826,  four  years  '^'subsequently  to  the  case  of  Henderson  v  Bise. 
■I  In  Bryan  v.  Lewis,  Lord  Tenterden  says, — "  I  have  always  thought,  and 
shall  continue  to  think,  until  I  am  told  by  the  House  of  Lords  that  I  am 
wronff,  that  if  a  man  sell  goods  to  be  delivered  on  a  future  day,  and  neither 
has  the  goods^at  the  time,  nor  has  entered  into  any  prior  contract  to  buy  them, 
nor  has  any  reasonable  expectation  of  receiving  Uiem  by  consignment,  but 
means  to  go  into  the  market  and  to  buy  the  goods  which  he  has  contracted  to 
deliver,  he  cannot  maintain  an  action  upon  such  a  contract :  such  a  contract 
amounts,  on  the  part  of  the  vendor,  to  a  wager  on  the  price  of  the  oommodity, 
and  is  attended  with  the  most  mischievous  eonseauences."  And  in  a  note  to 
Ghitty  on  Gontracts,  2d  edit.,  332,  Lord  Tenterden  ia  stated,  on  a  still  later 
occasion,  to  have  said, — <'If  two  persons  enter  into  a  contract  under  the  sem- 
blance of  a  sale  of  goods,  not  intending  really  to  buy  or  sell  the  commodity^ 
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but  merely  as  a  gambling  Rpecolation,  and  to  pay  the  difierenoe  of  the  mirket 
price  on  a  particular  day,  like  a  time  bargain  in  the  Btocka,  sach  a  contnct  is 
illegal  and  void  at  common  law,  and  no  action  will  lie  to  enifbrce  it." 

If  the  transaction  in  which  the  defendant  was  engaged,  through  the  agencj 
of  the  brokers,  was  illegal,  the  brokers  were  not,  under  the  circumstances,  justi- 
fied in  making  the  payment  on  his  account ;  Clayton  v.  Dilly^  4  Taunt.  165. 
Joseph  V.  Pebrer,  3  B.  &  C.  639,  5  D.  &  R.  542. 

Butty  in  reply.  Clayton  v.  Dilly  only  decides  that  where  a  party  makes  u 
illegal  contract  for  another,  and  pays  money,  the  law  will  not  imply  that  sneb 
payment  was  made  at  his  request.  Here  the  plaintiff's  labour  was  beeUmed  st 
the  express  request  of  the  defendant ;  and,  even  though  the  contract  should  be 
esteemed  void,  the  plaintiffs  might  be  entitled  to  recoTer  for  their  —^^ 
labour.  But  it  is  plain  from  the  tenth  section,  that  foreign  stocks  are  ^  ' 
not  within  the  act ;  for  that  section  gives  a  sanction  to  contracts  far  the  par- 
chase  or  sale  of  any  stock,  annuites,  or  other  public  securitieB,  made  with  tk 
privity  of  the  Accountant-general  of  the  Court  of  Chancery.  The  statale  i& 
all  its  sections  relates  to  the  same  pubUe  securities,  and  the  Aooountant-geBenl 
is  allowed  to  deal  in  none  but  British. 

The  practice  of  gambling  in  foreign  funds,  though  objectionable  in  the  teres 
used  by  the  preamble  of  the  act,  is  not,  therefore,  illeg^ ;  and  the  first  seetioa 
does  not  declare,  but  enacts  the  law.  If  the  practice  were  illegal  at  commoL 
law  the  enactment  had  been  unnecessary.  The  language  of  Lord  Tenterdeo  m 
Bryan  v.  Lewis  refers  to  an  invalid  contract,  not  to  the  work  and  labour  of  ta 
agent  in  effecting  the  contract. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  pleas  do  not  furnish  any  answer  to 
this  declaration.  The  action  is  for  work  and  labour :  and  the  answer  is,  tb: 
the  work  was  done  in  carrying  into  effect  an  illegal  act  in  effecting  sales  in 
foreign  stocks,  of  which  the  plaintiffiB  knew  the  defendant  was  not  by  himsdf; 
or  his  trustees,  in  possession. 

It  is  in  effect  a  plea  of  the  Stock-jobbing  Act,  and  an  answer  to  the  aed(a, 
if  foreign  securities  fall  within  that  act. 

It  appears  to  me  that  foreign  stocks  are  not  within  the  letter  or  meaning  of 
that  act. 

First,  it  was  clear  the  act  was  passed  to  prevent  practises  then  known  aod 
found  pernicious.  The  preamble  sufficiently  establishes  that.  Many  previGn? 
acts  had  been  passed,  from  the  time  of  King  William  downwards,  relating  tr 
English  stocks,  which  shew  that  there  was  a  subject-matter  on  which  this  »t 
might  operate,  '^'and  of  which  we  are  bound  to  take  judicial  notice.  But  ^^^ 
we  have  no  such  evidence  of  the  existence  of  any  foreign  stocks.  If  ^ 
the  defendant  meant  to  rely  on  the  existence  of  such  stocks  at  the  time  the  act 
passed,  he  ought  to  have  averred  it  in  his  plea.  But  in  the  next  place  the  sta- 
tute involves  many  penal  consequences ;  one,  that  after  a  party  has  heeoice 
liable  to  the  penalty  imposed  by  the  act  he  may  be  put  on  his  oath  toQcbiai 
the  offence.  I  cannot  think  that  a  statute  so  penal  is  to  be  enlarged  beyood  tk 
strict  subject-matter  to  which  it  relates.  We  ought  not,  therefore,  to  edirst* 
it  by  any  intendment.  As  the  tenth  section  contains  a  provision  with  respeii 
to  the  sale  of  stock  by  the  Accountant-general  of  the  Court  of  Chancery,  it  is 
clear  the  statute  refers  to  the  stocks  of  this  kingdom,  the  Attomey-Geo^ni 
being  authorised  to  deal  with  no  other ;  and  though  that  does  not  esuUisb 
the  negative  that  the  act  does  not  apply  to  other  stocks,  we  think  it  afods  i 
fair  inference  that  the  stock  of  this  kingdom  was  alone  in  Uie  oontemplatioa  c^ 
the  legislature. 

But  then  it  is  said  that  such  a  contract  was  an  offence  at  oommOQ  law ;  $Skd 
that  work  and  labour  bestowed  in  effecting  the  contract  fsll  within  the  s&ec 
condemnation.  It  is  not  clear,  however,  that  such  dealing  was  an  ofienoe  t: 
common  law;  and  it  is  to  be  observed  that  the  language  of  the  statute  is,  ewfi. 
not  declare;  there  is  no  recognition  that  the  dealing  was  an  offence  hefcn 


729]  2  Bingham's  N.  C.  737 

But  at  the  most,  snch  a  oontraot  would  be  only  void,  and  the  work  of  the  agent 
who  effected  it  could  Boarcelj  be  called  illegal.  I  do  not  see  my  way  with  suffi- 
cient clearness  to  say  that  any  part  of  the  transaction  would  be  illegal  at  com- 
mon laW)  and,  therefore,  our  judgment  must  be  for  the  plaintiff. 

Pabk,  J.  I  am  of  the  same  opinion.  This  was  a  dealing  in  Spanish  bonds, 
*7301  ^°^  ^^^  statute  does  not  *apply  to  contracts  of  that  description.  There 
^  is  nothing  relating  to  aliens  in  the  statute,  and  public  stock  must  mean 
the  public  stock  of  this  country,  unless  we  find  expressions  to  the  contrary. 
But  the  tenth  section  referring  to  the  officer  who  is  only  allowed  to  deal  with 
the  funds  of  this  country,  affords  a  strong  inference  that  such  alone  were  in  con- 
templation. 

Tne  subject  has  frequently  come  under  consideration,  and  in  Henderson  v. 
Bise  Lord  Tent«rden  gave  a  clear  opinion  that  this  statute  does  not  apply  to 
foreign  securities.  There  is  nothing  to  the  contrary  except  in  Rossum  v, 
Taylor :  but  even  there,  Dalhis,  C.  J.  said  Sir  J.  Bernard's  act  was  nominally 
applicable  to  the  British  funds  only ;  and  the  case  was  never  decided  in  banc. 

But  it  is  said  this  was  illegal  at  common  law :  I  do  not  see  that :  if  the  sta- 
tute had  been  intended* to  repress  offences  at  common  law,  there  would  have 
been  some  indication  of  such  an  intention  in  the  preamble :  but  the  preamble, 
as  I  read  it,  leads  to  the  opposite  inference,  and  adverts  to  the  necessity  of 
oheoking  a  practice  then  growing  up.  Under  these  circumstances  I  think  the 
plaintiff  ougnt  to  recover. 

Yaughan,  J.  I  think  this  is  not  an  offience  at  common  law  or  by  statute. 
The  statute  is  penal,  and,  therefore,  we  should  be  unwilling  to  extend  it  by 
intendment;  in  its  language  there  is  nothing  that  can  apply  to  foreign  stocks. 

BosANQUET,  J.  It  does  uot  appear  on  t£is  record  that  the  contract  is  void 
either  by  statute  or  at  common  law.  The  statute  involves  very  penal  conse- 
quences :  it  not  only  avoids  the  contract,  but  gives  an  action  for  recovery  of  the 
money,  with  double  costs;  compels  the  party  to  answer  on  oath ;  and  adds  other 
^7311  P®^^^^^^*  ^^  ought  not  to  extend  the  language  of  an  act  so  penal, 
^  *and  there  is  no  express  mention  of  foreign  stocks.  The  language  too 
is  prospective ;  by  no  means  declaratory ;  and  when  we  find  the  expression 
public  ttocks,  we  must  intend  the  public  stocks  of  this  country.  I  do  not  rely 
so  much  on  section  10,  as  on  the  general  effect  of  the  act;  which  has  received 
this  construction  from  Lord  Tenterden  in  the  case  relating  to  Colombian  bonds. 

The  next  question  is,  whether  this  contract  is  void  at  common  law.  It  is  a 
contract  for  work  and  labour  performed  at  the  defendant's  request ;  and  we 
have  been  referred  to  the  opinion  of  Lord  Tenterden  in  Bryan  v.  Lewis,  as 
shewing  that  a  contract  for  work  of  a  similar  description  is  void  at  common  law. 
That,  however,  is  only  a  dictum,  for  the  decision  in  the  cause  was,  that  the 
defendant  had  not  authority  to  make  the  contract;  and  there  were  circum- 
stances in  the  case,  which  was  an  action  against  a  minor,  likely  to  induce  the 
Judee  to  look  unfavourably  on  the  plaintiff's  demand.  But  comparing  the 
opinion  pronounced  there,  with  what  appears  on  this  record,  there  is  a  material 
distinction  between  the  two  cases.  In  that  case,  there  was  no  reasonable  expec- 
tation that  the  defendant  would  ever  obtain  the  property  for  which  he  con- 
tracted ;  here,  the  defendant  had  a  reasonable  expectation  of  obtaining  the  object 
of  the  contract ;  and  no  knowledge  is  brought  home  to  the  plaintiff  that  the 
parties  were  not  entitled  to  claim  the  stock :  I  am  not  prepared  to  say  that  an 
agent  is  not  entitled  to  compensation  for  work  performed  under  such  circum- 
stances. It  may  be  that  the  contract  was  void ;  but  it  does  not  follow  that  the 
party  employed  to  make  the  contract  is  to  receive  nothing  for  his  labour. 

Judgment  for  plaintiff. 
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OAKLET  9.  BIGBY.    J%4. 

Foreign  aeciuities  are  not  wititin  the  Stook-jobbing  Act^  7  O.  2,  c.  8. 

The  declaration  alleged  that  defendant  was  indebted  to  plaintiff  for  voik 
done,  and  for  commiflsion  dne  and  payable  from  defendant  to  plaintiff  in  respeet 
thereof;  for  monej  paid  by  plaintiff  to  the  nae  of  defendant;  for  interest  ftr 
the  forbearance  by  plaintiff,  at  defendant's  request,  of  moneys  dne  and  owing 
to  plaintiff;  and  for  money  found  to  be  due  on  an  aoooont  stated. 

The  defendant  pleaded,  first,  the  general  issue :  secondly,  that  the  said  nmk 
was  done  and  the  commission  became  doe,  and  the  said  money  was  paidud 
found  to  be  due  for  and  in  respect  of  oontnM)ts  and  agreements  Imowinglj  wik 
by  the  plaintiff,  upon  which,  consideration  in  the  nature  of  preminm  was,  with 
the  knowledge  of  the  plaintiff,  eiven  for  liberty  to  accept  or  refuse  certain  pobBe 
and  joint  stock,  and  certain  puolic  securities  and  shares  and  interests  in  eeituD 
public  securities,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided; and  that,  the  defendant  was  ready  to  verify  t  thirdly,  that  the  fiud 
work  was  done  and  the  commission  became  due,  and  the  said  money  vas  pd 
and  was  found  to  be  due  for  and  in  respect  of  contracts  in  the  nature  of  m^ 
and  contracts  in  the  nature  of  putts  and  refusals,  knowingly  made  by  the  plain- 
tiff relating  to  the  then  fdture  price  and  value  of  certain  public  and  joint  stock, 
and  certain  public  securities,  contrary  to  the  form  of  the  statute  in  soeh  cua 
made  and  provided. 

The  plaintiff  took  issue  on  the  allegations  ihat  the  contracts  were  contiaiyto 
the  statute. 

*A  verdict  having  been  given  for  the  plaintiff,  r»^ 

Flatty  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi  to  *-  ' 
aet  it  aside  and  enter  a  nonsuit. 

Sir  W.  FolUUj  who  shewed  cause,  relied  on  the  preceding  case  of  Welli  r 
Porter. 

PlaUj  and  BarU^w^  in  support  of  the  rule. 

Gambling  in  forei^  funds  is  as  mischievous  as  sambling  in  Batbh,  isk 
equally  within  the  spirit  of  the  Stock-jobbing  Act.  Bveiy  one  of  the  miadiidi 
denounced  in  the  preamble  attends  these  transactions  in  foreign  secuitiesy  aod, 
though  they  are  not  expressly  mentioned,  they  fall  within  the  goieral  terms  of 
the  act.  And  notwithstanding  an  act  be  penal,  it  ought  to  be  extended  to  all 
the  mischief  intended  to  be  remedied.  In  the  Attorney-General  s.  Saggers,  1 
Price,  182,  it  was  held  that  the  penalties  for  running  uncustomed  goods  wm 
incurred  on  eluding  duties  imposed  by  acts  subsequent  to  the  act  creating  tk 
penalty  as  well  as  duties  imposed  before.  And  the  term  <^  public  aBeiiriii&" 
cannot  be  confined  to  British  ffovemment  funds.  In  Brown  v.  Tomer,  7  T.  & 
630,  S.  0.,  2  Esp.  631,  it  was  held  to  extend  to  omnium  brfoie  the  serip  reoepte 
are  issued.  Oliverson  v.  Coles,  1  Stark.  N.  P.  (X  496,  seems  ocmtri,batBro«i 
V,  Turner  was  not  cited  in  that  case.  At  the  time  the  act  passed  there  was  Baai 
Stock,  East  India  Stock,  shares  in  docks  and  canals,  all  of  which  mast  bedeeaud 
to  fall  within  the  act.  What  was  Irish  Stock  at  that  time  7  Was  it  foreiga,  or 
within  the  act  ?  The  statute  2  &  3  W.  4,  c.  81,  guarantees  part  of  the  Rosa^ 
debt:  is  that  a  foreign  stock,  and  exempted  from  the  operation  of  7  6.2,c  S? 
The  same  question  applies  *to  the  Greek  Loan  guaranteed  by  the  British  rg^ 
government.  This  shews  the  difficulty  of  putting  the  restricted  sense  ^ 
proposed,  on  the  term  '^  public  securities/' 

If  foreign  securities  such  as  Spanish  bonds  be  held  not  within  the  statute 
because  they  did  not  exist  in  1734,  no  newly  invented  game  at  cards  can  ^ 
within  the  statute  of  9  Ann.  c.  14,  which  wohibits  games  of  chance. 

At  all  events,  a  practice  denounced  by  the  statute  as  in&moua,  and  toidinf 
to  the  ruin  of  hb  Majesty's  subjects  and  their  fiunilies,  must  be  deemed  ilieg^ 


784]  2  Bingham's  N-  C.  789 

at  oommon  law.  The  transaction  is,  in  effect^  a  wager^  and  a  wager  agunst  the 
Bolvency  of  a  foreign  goyemment;  as  snoh,  it  is  oontraiy  to  pnUie  poliej,  and 
void.  If  a  wager  on  the  life  of  a  foreign  sovereign  be  void,  as  ereating  an  in- 
terest in  his  destrQotion,Oilbert  v.  SykeSi  16  East,  150,  awager  <on  the  solvenoj 
of  a  foreign  government  mast  also  be  void,  as  giving  one  party  an  interest  in 
destroying  the  resources  of  that  government.  The  Oonrts  have  always  discoun- 
tenanced wagers,  and  in  the  greater  number  of  instances  have  declared  them 
iliegAl.    (Sise  the  bases  collected  in  2  Stark.  EvM.  ^9.) 

If  the  contract  be  void  at  oommon  law  the  allegation  that  it  was  oontrair  to 
statute  may  be  rejected  as  surplusage ;  Rex  «.  Urljn,  2  Wms.  Saund.  808, 
note. 

TiNDAL,  0.  J.  This  case  involves  the  same  considerations  as  the  ease  of 
WeUs  V.  Porter,  decided  this  term.  I  am  unwilling  to  go  over  the  same  ground 
again,  and  shall  therefore  only  advert  to  the  statute  of  Ann,  and  the  case  in 
Erice  touching  uncustomed  goods. 

With  respect  to  the  statute  of  Ann  it  is  urged  that  if  we  were  to  apply  to  it 
the  construction  we  have  applied  to  the  statute  now  under  discussion,  we  should 
^351  ^^  involved  in  a  contradiction  as  to  new  games  which  *have  come  into 
-'  use  since  the  statute.  But  is  to  be  observed  that  that  statute  contains 
the  words,  "  or  any  other  games  whatsoever,"  and  therefore  dearly  extends  to 
all  games  whether  then  in  use  or  not. 

As  to  the  case  in  Price,  it  is  true  the  Oourt  held  that  the  statute  imposing 
penalties  for  running  uncustomed  goods,  was  applicable  in  respect  of  custom* 
house  duties  created  by  subsequent  acts. 

That  is  reasonable  enough ;  because  the  statute  for  preventing  uncustomed 
goods  from  being  run,  is  only  a  piece  of  machinery  which  appHestoties  quoties, 
as  often  as  any  new  matter  is  made  the  subject  of  customs ;  whereaa  the  statute 
in  question  applies  to  the  stocks  of  this  country,  and  none  other  are  adverted  to. 

The  rest  of  the  Court  concurred  in  discharging  the  rule. 

Bule  discharged. 


iATTHOARP  t?.  BRYANT.    ApraSO. 

The  defendant  purchased  certain  leasehold  premises  at  an  anction,  and  signed  a  memo- 
randnm  of  the  purchase  on  the  back  of  a  paper  containing  the  particulars  of  the  pre- 
mises, the  name  of  the  owner,  and  the  conditions  of  sale:  Held,  that  the  defendant 
\  bonnd  by  his  contract,  notwithstanding  it  was  not  signed  by  the  vendor. 


This  was  an  action  against  the  defendant  to  recovec  damages  for  loss  occap 
aioned  to  the  plaintiff  by  the  defendant's  refusing  to  pay  for  certain  leasehold 
premises  he  had  puxohssed  at  an  auction,  on  thedd  of  December,  1838,  for  4411 
(See  the  .declaration,  ante,  vol.  i.  421.) 

The  particulars  and  conditions  of  sale  announoed,  that  the  lease  and  good- 
will of  the  premises,  situate  in  Stoke  Newington,  in  which  the  coke,  coal,  and 
"^7361   ^^  ^trades  had  been  carried  on,  wouTd  be  peremptorily  sold  by  auction 
-*  by  Mr.  Thomas  Boss,  at  the  Auction  Mart,  on  the  dd  of  December,  by 
order  of  Mr.  W.  Laythoarp,  the  proprietor,  retiring  from  the  trade. 

The  defendant  signed  a  memorandum  of  the  pucohase  at  the  back  of  a  paper 
containing  the  particulars  and  conditions  of  sale,  but,  being  known  to  the  auo» 
tioneer,  was  not  required  to  pay  any  deposit.  On  the  12th  of  December  the 
plaintiff's  solicitor  sent  defendant  an  abstract  ot  the  plaintiff  fa  title,  and  by  letter 
called  on  him  to  proceed  with  the  purchase,  when  the  defendant^  saying  be  bad 
only  bidden  at  the  plaintiff's  request,  refused  to  complete  the  purchase,  and 
retomed  the  abstract.  An  assignment  of  the  lease,  prepared  by  tne  solicitor  of 
the  ground  landlord,  accompanied  with  a  letter  from  the  plaintiff's  solicitor,  was 
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then  sent  to  the  defendant ;  this  he  also  returned,  stiU  refii8iD|  to  oompletetb 
contract,  but  making  no  objection  to  the  title.  The  plaintif  thereapon  lold 
the  promises  again,  for  194/.  5<.,  and  brought  the  action  to  reoover  the  dif- 
ference between  that  snm  and  441/.,  the  price  which  the  defendint  had  agreed 
to  pay. 

A  verdict  having  been  found  for  the  plaintiff, 

Atcherley,  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  moved  to  set  tfide 
the  verdict,  and  enter  a  nonsuit  instead,  on  the  ground  that  the  plaintiff's  mm 
was  not  in  the  contract,  which  appeared  to  be  made  with  Roes  the  anctiooeer: 
that  it  was  not  binding  on  the  plaintiff;  that  therefore,  for  want  of  mntnalit;, 
the  contract  was  inoperative ;  and  also  as  not  being  signed  pursuant  to  the  foarth 
section  of  the  Statute  of  Frauds.  He  relied  on  Diwrenson  v.  Butler,  1  ScL  & 
Lefr.  18,  where  Lord  Bedesdale  refused  to  enforce  a  specific  performance,  oo  the 
ground,  that  without  a  signature  to  bind  the  vendor,  ^there  was  no  ^y^- 
mutuality  in  the  contract ;  and  said,  "  1  confess  I  have  no  conception  ^ 
that  a  Court  of  Equity  ought  to  decree  a  specific  performance  in  t  case  vbert 
nothing  has  been  done  in  pursuance  of  the  agreement;  except  where  both  parties 
had  by  the  aereement  a  right  to  compel  a  specific  periformanoe  aocordinc  to  the 
advantages  which  it  might  Dc  supposed  that  they  were  to  derive  from  itj  beeaase 
otherwise  it  would  follow  that  the  Court  would  decree  a  spedfio  performuKc 
where  the  party  called  upon  to  perform  might  be  in  this  situation,  that  if  t^ 
agreement  were  disadvanti^geous  he  would  be  liable  to  the  performance,  and  jet, 
if  advantageous  to  him,  he  could  not  compel  a  performance.  This  is  not  eqaitj 
as  it  seems  to  me.  If,  indeed,  there  was  a  concealment,  or  an  i^orance  of  tfa^ 
£acta  on  the  one  part,  and  that  thereby  the  other  party  was  led  mto  t  aitaatio: 
from  whence  he  could  not  be  extricated,  then  he  would  have  a  right  to  have  d: 
agreement  executed  by  cypres ;  that  b,  a  new  agreement  is  to  be  made  betweea 
the  parties.^' 

In  O'Rourke  v.  Perceval,  2  Ball  &  Beatty,  68,  Lord  Manners  tpproTed  cf 
that  decision ;  and  in  Martin  v.  Mitchell,  2  Jac.  &  Walk.  428,  Sir  W.  Qmi 
says,  <<  When  one  party  having  entered  into  a  contract  that  has  not  been  signed 
by  the  other  party,  afterwards  repents,  and  refuses  to  proceed  in  it,  I  sboali 
have  felt  great  dmculty  in  saying  that  he  had  not  a  locus  penitentis,  and  v» 
not  at  liberty  to  recede  until  the  other  had  signed,  or  in  some  manner  made  it 
binding  upon  himself.  How  can  the  contract  be  complete  before  it  ismataii: 
and  how  can  it  be  complete  as  to  the  one  and  not  as  to  the  other  T' 

A  rule  nisi  having  been  granted, 

BampoB,  Serjt.,  and  Steere^  shewed  cause.  It  sufficiently  appesra  frontle 
particulars  of  nde,  that  Boss  was  ^acting  as  Agent  to  the  plunUff,  and  r,«»^ 
that  the  plaintiff  was  a  party  to  the  contract.  The  contract  is  complete  ^ 
when  the  auctioneer's  hammer  falls ;  Payne  v.  Cave,  8  T.  R.  148.  And  i 
court  of  equity  will  enforce  specific  performance,  where  there  is  an  eipress  oh 
dertaking  on  the  part  of  the  purchaser :  Palmer  v,  Scott,  1  Ruas.  &  Mjine,  S9I 
Under  the  fourth  section  of  the  Statute  of  Frauds,  all  that  is  requisite  it,  tb: 
the  agreement  should  be  in  writing,  and  signed  by  the  party  to  be  charged,  h 
is  true  that  to  constitute  an  agreement,  the  consideration  must  appear;  Wiii 
o.  Warlters,  6  East,  10;  but  an  objection  on  the  ground  of  wantof  fflntoalitT 
has  never  been  made  before.  Agreements  similar  to  the  present  have  bet: 
repeatedly  enforced  in  courts  of  equity,  even  under  the  17th  section  of  jAe  Sti* 
tute  of  Frauds,  which  enacts  that  no  contract  for  the  sale  of  merchandise  sh^ 
be  good,  unless  upon  a  part  delivery,  a  payment  of  earnest,  or  a  note  in  vritiB^ 
of  the  bargain  <'  made  and  signed  by  the  parties  to  be  charged  by  sneh  cootnct. 
or  their  agents :  whereas  the  4th  section  only  enacts  that  no  aeUon  AaU  ^; 
hrought  upon  any  sale  of  lands,  unless  the  agreement  on  which  suchactioa  siu  1 
be  brought,  or  some  note  thereof  shall  be  in  wiitiuff,  and  signed  by  the  p^'\- 
to  be  charged  therewith,  or  some  person  thereunto  by  him  lawfaUy  aathoris^ 
In  Bttckhouse  v.  Crosby,  2  Eq.  Can.  Abr.  38,  the  Lord  Chaneellor  said,  ^-^ 
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had  often  known  the  objection  taken,  that  a  mntnal  contract  in  writing  onght 
to  appear  on  both  sides;  bnt  that  that  objection  had  as  often  been  overruled.'' 
In  Seton  v.  Slade,  7  Yes.  275,  Lord  Eldon  said,  ^'This  agreement  is  signed  by 
the  defendant  only;  but  that  makes  him  within  the  statute  a  party  to  be 
*7391  ^^^^8^-'^  ^^  Coles  v,  Treoothick,  9  Yes.  250,  it  is  said  to  have  been 
^  laid  down  by  Lord  *Uardwick,  <<  that  it  is  not  necessary  the  identical 
agreement  should  be  signed;  but  any  note  or  memorandum  will  do/'  Tawney 
V.  Crowther,  3  Br.  Ch.  Gas.  161—318,  and  Hatton  v.  Grey,  2  Br.  Ch.  Cas. 
164,  establish  the  same  principle.  Lawrenson  v,  Butler  goes  only  to  the  point 
of  specific  performance,  not  to  the  validity  of  the  contract,  and  it  is  the  first 
case  in  which  any  doubt  has  been  raised.  But  in  Lord  Ormond  v,  Anderson, 
2  Ball  &  Beatty,  370,  Lord  Manners  says,  ''an  objection  has  been  made  to  the 
execution  of  this  aoreement,  on  the  ground  that  it  has  not  been  signed  by  the 

fkintiff,  and  that  the  defendant  could  not  have  enforced  it  against  the  plaintiff, 
am  very  well  aware,  that  a  doubt  has  been  entertained  bv  a  judge  in  this 
Court  of  very  high  authority,  whether  courts  of  equity  would  specifically  exe« 
cute  an  agreement  where  one  party  only  was  bound.  There  exists  no  provision 
in  the  Statute  of  Frauds  to  prevent  the  execution  of  such  an  agreement;  and 
Sir  James  Mansfield,  who  certainly  had  great  experience  in  courts  of  equity, 
lays  it  down  in  the  case  of  Allen  v.  Bennett,  that  a  contract  signed  by  one 
party  would  be  enforced  in  equity  against  that  party,  and  that  such  was  the 
daily  practice  of  that  Court."  And  the  same  view  was  taken  by  Sir  W.  Grant 
who  says  in  Western  v.  Russell,  2  Yes.  &  Beames,  192,  "  after  the  cases  that 
have  been  determined,  I  should  hardly  be  at  liberty,  notwithstanding  the  con- 
siderable doubt  thrown  upon  that  point  by  Lord  Bedesdale,  to  refuse  a  specific 
performance  upon  the  ground  that  there  was  no  agreement  signed  by  the  party 
seeking  a  performance.''  In  courts  of  law  the  name  of  the  purchaser,  written 
by  the  auctioneer  acting  as  his  agent,  has  always  been  held  sufficient  to  bind 
him :  Emmerson  v,  Heelis,  2  Taunt.  38 :  and  here,  the  plaintiff's  name  was 
in  the  conditions  of  sale.  In  Allen  v,  Bennett,  3  Taunt.  169,  it  was  held  that 
^74.01  ^^  order  for  goods,  ^written  and  signed  by  the  seller  in  a  book  of  the 
•I  buyers,  but  not  naming  the  buyers,  might  be  connected  with  a  letter  of 
the  seller  to  his  agent,  mentioning  the  name  of  the  buyer,  and  with  a  letter  of 
the  buyer  to  the  seller,  claiming  the  performance  of  the  order,  to  constitute  a 
complete  contract  within  the  Statute  of  Frauds.  And  Sir  J.  Mansfield,  C.  J., 
said,  ''  It  was  then  objected,  that  one  party  who  has  not  signed,  is  not  bound ; 
bat  the  fact  was  the  same  in  the  cases  of  Egerton  v,  Matthews,  and  Champion 
V,  Plummer,  and  the  objection  was  never  taken  in  either  of  those  cases;  but 
the  whole  of  this  case  supposes  that  the  plaintiff  had  agreed.  Suppose  he  has 
not  contracted  by  writing,  he  has  by  parol,  and  he  is  bound  in  honour;  and  it 
has  never  yet  been  decided,  that  an  obligation  in  honour  would  not  be  a  good 
consideration.  All  these  cases,  Egerton  v,  Matthews,  Saunderson  v.  Jackson, 
and  Champion  t;.  Plummer,  suppose  a  signature  by  the  seller  to  be  sufficient, 
and  every  one  knows  it  is  the  daily  practice  of  the  Court  of  Chancery  to  estab- 
lish contracts  signed  by  one  person  only ;  and  yet  a  court  of  equity  can  no  more 
dispense  with  the  Statute  of  Frauds,  than  a  court  of  law  can :  there  is  no  rea- 
son therefore  to  set  aside  the  verdict,  and  the  rule  must  be  discharged." 

In  the4)re8ent  case,  the  letters  of  the  plaintiff's  attorney  upon  sending  the 
abstract  and  the  assignment,  may,  according  to  the  foregoing  decision,  be  con- 
nected with  the  defendant's  signing  the  particulars  of  sale,  and  constitute  an 
agreement  binding  on  the  plaintiff,  even  according  to  the  view  taken  by  the 
defendant's  counsel. 

Ateherley,  and  Bwiby^  in  support  of  the  rule. 

In  order  to  bind  a  purchaser  of  real  estate,  there  must,  under  the  4th  section  of 
the  Statute  of  Frauds,  be  a  mutuality  in  the  contract,  as  well  as  a  conside- 
ration expressed  in  writing.     Without  those  ingredients,  there  can  be  no 
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€tffrmmmi:  Had  though  the  17th  seotion  of  the  statute  nqmns  odj  nf^^^ 
a  note  of  the  bargmin  ap«Q  a  Bale  of  chattels,  the  4th  section,  on  a  nk  ^ 
of  real  property,  requires  a  note  of  the  agreement,  Here^  upon  the  Imb  of  tbe 
particulars,  the  property  appears  to  be  sold  by  Boas  the  anetfoneer,  nol  by  tke 
plaintiff,  and  the  plaintiff  having  omitted  to  sign,  there  is  no  o^reeBMslbetwceQ 
him  and  the  defendant.  There  is  nothing  to  ix  the  plaintiff;  nothing  oovbkli 
the  defendant  could  haye  soed  him  for  a  breach  of  oontraeL  The  ktUn 
of  the  plaintiff's  attorney  accompanying  ike  abstect  and  the  tflttgomeat 
of  the  lease,  are  mere  otots,  and  not  an  engagement  to  sell.  The  aiitho- 
rities  relied  on  for  the  plaintiff  are  either  cases  in  equity  iHiere  (he  qseetioD 
has  tnmed  on  specific  performance,  or  qnestions  on  the  17(h  eeedos  d  tke 
statute.  Now,  upon  a  demand  for  specific  performanoe,  if  the  plaintiff  tlkfei 
a  oontraot  in  his  hill,  the  defendant,  unless  ho  puts  lumself  upon  the  etitale 
in  his  answer,  admits  the  ezistenoe  of  the  contract :  Roberts  on  Fnods,  p.  106 ; 
Whitchurch  v.  Bevis,  2  Br.  Ch.  Cas.  564.  But  even  in  ^uity  it  is  leqniied 
that  the  writing  the  plaintiff  seeks  to  enforce  should  import  the  prifi^  ^ 
assent  of  both  parties :  Gharlwood  v.  Duke  of  Bedford,  1  Atk.  497,  endu 
Champion  v.  Plummer,  1  N.  B.  254,  Sir  James  Mansfield  said,  «  How  m 
iJiat  be  said  to  be  a  contnct,  or  nmnorandum  of  a  contract,  which  does  not  stati 
who  are  the  contracting  parties?  By  this  note  it  does  not  at  all  appeu  to 
whom  the  goods  were  sold.  It  would  prove  a  sale  to  any  other  person  as  v^ 
as  to  the  plaintiffs;  there  cannot  be  a  contract  without  two  parties,  and  it  s 
customary  in  the  course  of  business  to  state  the  name  of  the  purchaser,  as  well 
as  of  the  seller,  in  every  bill  of  parcels.  This  does  not  appear  to  me  to  uoxmt 
to  any  memorandum  in  writing  of  a  bargain.''  GhMbdl  v.  ^Archer,  4  ^^Q 
Nev.  &  Man.  485,  shews  that  the  courts  are  not  disposed  to  oonstnie  Uie  ^ 
statute  away.  Even,  independently  of  the  statute,  no  amementean  beenforoed 
without  an  actionable  mutuality  between  the  parties.  In  Lees  v.  Whiteomb^  o 
Bingh.  84,  it  was  held  that  a  written  agreement  '^  to  remain  with  A.  B.  two 
yean  for  the  purpose  of  learning  a  trade,"  was  not  binding  iat  want  of  as  o- 
ga^mment  in  the  same  instrument  by  A.  B.  to  teach. 

TiNDAL,  C.  J.     This  case  comes  before  the  court  on  two  objections. 

First,  that  when  the  contract  is  inspected  it  does  not  contain  the  nameof  cae 
of  the  two  parties.  I  admit  that  aa  agreement  is  not  perfect  unless  in  the  bodj 
of  it,  or  by  necessary  inference  it  contain  the  names  of  the  two  oontrsctzng  pv* 
ties,  the  subject-matter  of  the  oontraot,  the  oonsideration  and  the  ftmst 
Looking  at  this  contract,  as  it  mav  be  collected  from  the  particular  of  sde,  it 
appears  to  be  an  agreement  by  which  Boss  sells  proper^  on  behalf  of  Lajthoiip 
When,  in  the  outset,  it  says  that  the  property  will  be  sold,8abjeot  tocooditioas, 
we  are  referred  to  the  conditions  in  the  same  papery  and  there  we  see  tiiat  Ros 
is  an  auctioneer  who  sells  for  Laythoarp.  That  sets  rid  of  the  objeetioD  there* 
fore,  that  Laythoarp's  name  is  not  contained  in  the  contract. 

The  second  objection  is  of  great  importance :  that  the  contract  has  not  bees 
signed  by  the  vendor.  In  order  to  determine  the  validity  of  the  objecboD  «« 
must  look  to  seotion  4,  of  the  Statute  of  Frauds.  That  section  dueds  tb4 
<<  no  action  shall  be  brought,  whereby  to  charge  any  executor  or  sdministzaMr 
upon  any  special  promise,  to  answer  damages  out  of  his  own  estate;  or  to  ehii|9 
the  defendant  upon  any  special  promise  *to  answer  for  the  debt,  delanlt,  r,j^ 
or  miscarriage  of  another  person;  or  to  charge  any  person  upon  any  ^ 
agreement  made  upon  consideration  of  marriage ;  or  upon  any  contract  or  sail 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  oMicemiag  thest|' 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  spaee  of  oit 
year  from  the  making  thereof,  unless  the  agreement  upOn  which  sooh  actke 
shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be  in  wiitiDgi<H' 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thoeasH 
by  him  lawfully  authorised."  And  the  objeotof  the  statute  was,  that  no  aciioa' 
should  lie  unless  where  it  could  be  proved  at  the  trial  that  the  agreemaU  h»i 
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been  ai^ed  bj  the  party  to  be  charged.  First,  no  action  minst  any  executor 
or  administrator  I  that  is,  where  an  executor  is  defendant;  tnen,  *'  or  to  charge 
the  defendant  upon  any  special  promise,  &»," — ^there,  the  term  is,  expressly, 
defmdarUy — <<  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party — "  By  what  party  f  By  "the  party  to  be  charged  therewith," — the 
defendant  in  the  action. 

But  then  it  is  said,  unless  the  plaintiff  signs  there  is  a  want  of  mutuality. 
Whose  fhvlt  is  that  ?  The  defexMlant  might  have  required  the  Tender's  signa- 
ture to  the  contract ;  but  the  object  of  the  statute  was  to  secure  the  defendant's. 
The  preamble  runs,  "  For  prerention  of  many  fraudulent  practices,  which  are 
commonly  endeayoured  to  be  upheld  by  perjury  and  subornation  of  peijury." 
And  the  whole  object  of  the  legislature  is  answered  when  we  put  this  construc- 
tion on  the  statute.  Here,  when  this  party  who  has  signed  is  the  party  to  be 
charged,  he  cannot  be  subject  to  any  mud.  And  there  has  been  a  little  con- 
fusion in  the  argument  between  the  eonnderctium  of  an  agreement  and  mutual- 
"^441  ^^  ^^  claims.  *It  is  true  the  consideration  must  appear  on  the  face  of 
•■  the  agreement.  Wain  v.  Warlters  was  decided  on  the  express  ground 
that  an  agreement  under  theTourth  section  imports  more  than  a  bargain  under 
the  seventeenth.  But  I  find  no  case,  nor  any  reason  for  saying  that  the  signature 
of  both  parties  is  that  which  makes  the  agreement.  The  agreement,  in  truth, 
is  made  Defore  any  signature. 

Let  us  apply  this  to  several  of  the  cases  pointed  out  in  the  fourth  section.  I 
agree  that  the  same  principle  must  be  applied  to  all ;  but  let  us  see  whether  in 
any  it  has  been  dreamed  of  that  there  must  be  a  signature  by  both  parties.  In 
the  first  place,  take  the  case  of  a  letter  from  an  executor.  Who  ever  heard 
that  in  order  to  charge  him  there  must  also  be  a  letter  from  the  party  addressed  f 
If  the  executor's  letter  contain  merely  an  offer,  that  offer  indeed  must  be  ac- 
cepted before  it  can  be  binding ;  but  if  it  contain  a  promise  on  adequate  consi- 
deration, no  further  signature  is  wantins  to  its  validity.  Let  us  look  at  the 
next  case,^n  engagement  to  pay  the  debt  of  a  third  person.  Is  it  not  ever^ 
day's  practice  to  put  in  a  guaranty  signed  by  the  surety  ?  but  I  never  heard  it 
objected  that  unless  you  shew  also  the  signature  of  the  other  party  the  guaranty 
is  void.  No  such  objection  was  made  in  Wain  v.  Warlters,  although  it  would 
have  afforded  an  easy  answer  to  the  plaintiff's  claim. 

The  word  agreement,  therefore,  is  satisfied,  if  the  writing  states  die  subject- 
matter  of  the  contract ;  the  consideration ;  and  is  signed  by  the  party  to  be 
charged. 

Among  the  several  authorities  cited,  I  will  only  refer  to  two,  which  seems  to 
decide  this  cause.  In  Emmerson  v.  Helis,  there  was  a  sale  by  auction  of  some 
turnips.  Upon  a  bidding  by  the  defendant's  servant,  on  the  part  of  the  de- 
'*'7451  ^<B°^^°^'  ^^®  ^^^  ^^'^  kno<^ed  down  to  *him;  the  auctioneer  wrote  the 
-'  defendant's  name  opposite  the  description  of  the  lot  in  the  particulars 
of  sale;  and  the  contract  was  held  valid  notwithstanding  there  was  no  signature 
on  the  part  of  the  vendor.  Allen  v,  Bennett  was  a  decision  on  the  seventeenth 
section,  but  it  was  held  that  there  was  no  occasion  for  a  signature  by  the  ven- 
dor, although  the  word  in  that  section  1% parties;  in  section  4,  party.  Lees  v. 
Whitcomb  does  not  bear  out  the  point  for  which  it  has  been  cited.  For,  first, 
it  turned  on  the  want  of  consideration ;  and,  secondly,  on  a  variance  between 
the  record  and  the  evidence.  As  to  the  decisions  in  courts  of  equity,  I  can  only 
say  that  in  the  greater  number  of  them  there  has  not  been  a  signature  by  both 
pourties,  and  notwithstanding  the  dicta  of  Lord  Bedesdale  ai^d  Sir  T.  Plummer, 
— ^no  doubt  great  authorities,— oourts  of  equity  have  continued  the  same  stream 
of  decision  as  before. 

Pabk,  J.  I  put  out  of  view  the  decisions  in  courts  <rf  equity,  although  the 
greater  proportion  of  them  is  in  favour  of  the  construction  we  now  adopt,  and 
those  courts  have  not  followed  the  dicta  of  Lord  Bedesdale  and  Sir  Thomas 
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Plammer.  And  the  oases  on  the  seventeenth  section  of  thestatnte  nugLiTcrj 
much  be  pat  out  of  question,  because  the  hmgoage  of  that  section  is  differenk 
from  the  language  of  the  fourth.  But  eyen  in  those  caseS|  where  the  hmgiuge 
of  the  section  wpartieBj  not  party,  it  was  not  held  necessary  that  the  contmk 
should  be  signed  by  both.  In  Saunderson  v.  Jackson,  2  B.  &  P.  238,  the  hum 
of  the  buyer  was  not  at  first  inserted  in  the  contract;  but  a  letter  wts  foaMi 
referring  to  it,  and  it  was  held  the  two  papers  might  be  connected  together. 
And  Bowen  v.  Morris,  2  Taunt.  374,  confinns  that  decision.  Then,  with  re- 
spect to  the  construction  of  the  fourth  section,  it  *is  best  not  to  make  ^^ 
fanciful  distinctions,  but  to  look  at  the  wonb  of  the  statute:  "No  ^ 
action  shall  be  brought,  unless  the  agreement  upon  which  such  action  shaU  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  agMd 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  bj  him 
lawfully  authorized." 

This  it  signed  by  the  party  to  be  charged;  the  consideration  is  duly  Bialedf 
and  the  name  of  the  auctioneer  and  of  the  vendor  appears  in  the  conditioDs. 
In  Less  v.  Whitcomb,  the  only  question  was,  whether  the  contract  was  trnlj 
set  out  in  the  declaration. 

Yattohan  J.  All  the  essential  requisites  of  sect.  4,  both  according  to  the 
letter  and  spirit  of  the  act,  have  been  complied  witii.  The  argument  hu  pro- 
ceeded on  a  fallacy  arising  out  of  a  misconception  of  the  case  of  Wun  r. 
Warlters.  That  decision  never  turned  on  the  ground  that  the  mutuality  of  i 
contract  must  appear,  but  only  that  the  note  or  memorandum  must  shew  the 
consideration  as  well  as  the  promise,  otherwise  all  the  inconveniences  wo&U 
prevail  which  the  statute  was  meant  to  obviate. 

The  present  objection  has  not  been  taken  before,  and  is  not  sanctioned  by  uj 
of  the  great  authorities.  In  Seton  v,  Slade,  7  Yes.  275,  a  signature  by  one 
party  was  held  sufficient;  and  Fowle  v.  Freeman,  9  Yes.  851,  is  a  decision  to 
the  same  effect.  In  Bowen  v,  Morris,  2  Taunt.  387,  Sir  J.  Mansfield  sud,  ''b 
equity,  a  contract  signed  by  one  party  would  be  enforced,  and  it  was  not  clear 
that  it  was  different  in  law." 

The  courts  of  equity,  with  the  exception  of  the  dicta  of  Lord  Bedesdakud 
Sir  T.  Plummer,  present  one  uniform  stream  of  authority.  There  is  nothing 
contrary  at  *law;  and  looking  at  the  words  of  the  statute,  they  are,  r^^^ 
"No  action  shall  be  brought,  unless  the  agreement  upon  which  such  ^ 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  ii 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other  persoe 
thereunto  by  him  lawfully  authorized."  Is  not  this  an  agreement  which  fnlils 
the  requisites  of  the  statute,  inasmuch  as  it  states  the  consideration  for  the  con- 
tract, and  the  promise,  and  is  signed  by  the  partv  to  be  charged  7 

BoBANQUET,  J.  My  Opinion  is  founded  on  the  words  of  the  fourth  seetioa 
of  the  statute,  as  well  taken  by  themselves  as  contrasting  them  with  sect  17. 
It  is  said  there  has  been  some  difference  of  opinion  on  the  subject  in  coorta  of 
equity;  although  the  preponderance  of  authority  is  in  favour  of  the  const^l^ 
tion  we  now  adopt;  I  find  no  doubt  in  courts  of  law;  but  if  there  be  any,  «t 
must  revert  to  the  lansuage  of  the  statute :  "No  action  shall  be  brought, nak* 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memoruidiiB 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  c^^^jj^ 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authmied.  Av 
fourth  section  does  not  avoid  contracts  not  signed  in  the  manner  prescribed;  it 
only  precludes  any  right  of  actiont^  The  seventeenth  section  is  strongs,  tad 
avoidis  contracts  not  made  as  the  section  prescribes :  yet  even  under  that  aectioa 
it  has  been  held  suftoient  if  a  contract  be  signed  by  the  party  to  be  charged. 
In  the  fourth  section,  the  language  is,  expressly,  the  party  to  he  charged.  It 
is  said  there  must  be  an  agreement,  and,  to  be  binding,  it  must  be  signed.  No 
doubt  that  is  so;  and  the  question  is,  is  this  an  agreement  ?  It  states  the  po^ 
tioulars  of  the  property  to  be  sold;  it  incorporfttes  the  name  of  the  purehseer. 
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"^7481  ^^^  seller^  the  property  and  the  price ;  it  *inclades  all  the  requisites  of 
^  an  agreement,  and  the  defendant  testifies  by  his  signature  that  such  an 
agreement  exists.  The  question  b,  can  the  vendor  enforce  it,  if  it  be  not  signed 
by  himself? 

The  statute  requires  that  it  shall  be  signed  by  the  party  to  be  charged ;  and 
it  was  not  intended  to  impose  on  the  vendor  the  burthen  of  the  proof  of  some 
other  paper  in  the  hands  of  the  opposite  party,  and  which  the  vendor  may 
have  no  means  of  producing ;  for  it  often  happens  that  each  party  delivers  to 
the  other  party  the  part  signed  by  himself.  A  common  case  is,  where  an 
agreement  arises  out  of  a  correspondence ;  it  often  happens  that  a  party  is  un- 
able to  give  evidence  of  his  own  letter ;  and  he  is  not  to  be  defeated  because  he 
cannot  produce  a  formal  agreement  signed  by  both  parties  to  the  contract. 

My  opinion  being  formed  on  the  language  of  the  statute,  it  is  unnecessary  to 
observe  on  the  letters  written  on  the  part  of  the  plaintiff;  but  if  there  had  been 
doubt  as  to  the  extent  of  what  the  statute  requires,  I  should  have  thought  those 
letters  would  have  supplied  the  deficiency.  Rule  discharged. 

See  Knight  v.  Crockford,  1  Esp.  190. 
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Defendant,  in  possession  under  a  lease  for  fourteen  years,  assigned  the  lease,  bj  way  of 

mortgage,  to  plaintiff,  and  then  committed  a  forfeiture,  for  which  the  lessor  brought 

ejectment. 
It  was  then  agreed  at  a  meeting  of  all  the  parties,  that  judgment  should  be  signed  in  the 

ejectment;  that  the  lessor  should  grant  a  new  lease  to  plaintiff,  and  that  plaintiff  should 

grant  an  underlease  to  defendant. 
The  new  lease  was  accordingly  granted  to  plaintiff,  who  then  delivered  defendant  the 

key,  saying,  "Go  on  as  usual;  pay  the  money,"  (due  on  mortgage,)  "and  when  you 

have  done  so  you  shall  hare  an  underlease :" 
Held,  that  this  did  not  constitute  defendant  tenant  from  year  to  year. 

At  the  trial  of  this  ejectment,  before  Park,  J.,  it  appeared^  that  in  April, 
1829,  Fisher  had  demised  the  premises  to  the  defendant  for  twenty-one  years. 

In  1831  the  defendant  assigned  this  lease  by  way  of  mortgage  to  Rogers,  the 
lessor  of  the  plaintiff,  and  as  part  of  the  same  transaction,  it  was  agreed  there 
should  be  an  underlease  from  Rogers  to  the  defendant. 

The  execution  of  this  underlease,  however,  was  deferred,  for  the  defendant 
becoming  embarrassed,  and  failing  to  pay  Fisher,  Fisher  commenced  an  eject- 
ment against  him  for  a  forfeiture. 

A  negotiation  for  a  new  lease  from  Fisher  to  the  defendant  having  fkiled  for 
want  of  the  security  required  by  Fisher, 

It  was  agreed  that  judgment  should  be  signed  in  Fisher's  ejectment;  that 
Fisher  should  grant  a  new  lease  for  fourteen  years  to  Rogers,  and  that  Rogers 
should  grant  an  underlease  to  the  defendant,  who  still  continued  in  occupation. 
The  defendant  at  the  same  time,  in  the  hearing  of  Rogers,  entered  into  an 
arrangement  to  underlet  part  of  the  premises  to  one  Clarke,  for  a  year. 

When  the  new  lease  from  Fisher  to  Rogers  had  been  executed,  Rogers,  who 
had  received  the  key  of  the  house  from  Fisher,  delivered  it  to  the  defendant, 
saying,  << Go  on  as  usual;  pay  the  money;  and  when  you  have  done  you  shall 
have  your  underlease." 

4^7501       Rogers  demanded  the  first  quarter's  rent  on  its  becoming  *due;  and 
''the  defendant  failing  to  pay  either  rent  or  mortgage  principal,  com- 
menoed  this  ejectment  after  a  weeK's  notice  to  quit. 

A  verdict  having  been  given  for  the  plaintiff, 

Atcherl^j  Seijt.,  pursuant  to  leave  reserved,  moved  to  set  it  aside  and  enter 
a  nonsuit,  on  the  ground  that  the  defendant  waa  tenant  from  year  to  year,  and 
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entitled  to  notice  to  quit :  he  relied  on  Rogers's  saying,  when  he  detiyered  the 
key,  ''  Qo  on,  as  usual  -"  the  defendant  haying  been  previooslj  tenant  for  yean 
of  the  same  premises. 

Bompasj  Serjt.,  and  Erhy  shewed  cause.  The  defendant,  even  before  the  lease 
granted  by  Fisher  to  Rogers,  was  only  mortgagor  in  possession ;  as  saeh  be 
was  merely  occupying  by  sufferance,  and  was  liable  to  be  turned  oat  bj  thi 
mortgagee  without  demand  or  notice  to  quit:  Doe  dem.  Price  v.Price,9BiDgt 
856.  That  was  the  state  of  things  to  which  Rogers  adverted  when  he  £ud, 
^'  do  on,  as  usual.''  An  agreement  to  grant  a  lease  does  not  amount  to  a  d^ 
mise ;  Dunk  v.  Hunter,  5  B.  &  Aid.  822 ;  or  create  a  tenancy  from  year  to 
year :  Regnart  v.  Porter,  7  Bingh.  451.  In  Clayton  v,  Blakey,  8  T.  &.  3, 
and  subsequent  cases,  where  the  occupier  has  been  held  to  acquire  an  inteies: 
from  year  to  year,  there  has  been  an  occupation  for  a  whole  year,  and  a  recdp: 
of  rent  under  the  implied  agreement.  Here  Rogers  had  receiyed  nothing  after 
he  had  delivered  the  key.  The  promise  of  an  underlease  was  conditiooal  oa 
the  defendant's  paying  the  money  he  had  borrowed,  and  a  party  who  is  kt  ir^ 
possession  on  a  conditional  agreement,  and  fails  to  perform  *ihe  con-  p«-'| 
dition,  is  a  mere  tenant  by  sufferance :  Doe  dem.  Moore  v.  Lowder,  1  ^  ' 
Stork.  SOS ;  Doe  dem.  Hollingsworth  v,  Stennett,  2  Esp.  717. 

Atcherleyy  and  Bar  stow  ^  in  support  of  the  rule.  As  the  defendant  neref 
quitted  possession  when  he  forfeited  his  lease  to  Fisher  and  received  the  kej 
anew  from  Rogers,  he  could  only  go  on  as  usual  by  going  on  at  the  rent  re 
served  in  the  forfeited  lease.  Rogers,  therefore,  conferred  on  him  the  rigtit  i 
continuing  in  possession  at  a*  specific  rent.  Now  it  is  the  reservation  of  i 
specific  rent,  not  the  payment  of  it,  that  confers  the  tenancy  from  year  to  jes: 
In  Roe  V.  Lees,  2  W.  Bl.  1173,  DeGrey,  C.  J.,  says,  <'  All  leases  for  uncertsi: 
terms  are,  primi,  facie,  leases  at  will  \  it  is  the  reservation  of  an  annual  r^ot 
that  turns  them  into  leases  from  year  to  year." 

If  possession  given  on  such  terms  do  not  confer  an  interest  from  year  to  jc^*. 
the  landlord  has  no  remedy  at  law  for  his  rent,  but  most  resort  to  a  court  f 
equity.  But  in  Ooodtitle  v.  Herbert,  4  T.  R.  680,  an  oral  agreement  that  ib 
party  should  hold  a  farm  for  four,  eight,  or  twelve  years  at  a  rent  of  W.  y^ 
annum,  was  held  to  create  a  tenancy  at  will,  from  which  the  occupier  could  not 
be  ejected,  without  determining  such  tenancy  by  notice.  Stomfill  r.  Hids, 
Salk.  418,  is  an  authority  to  the  same  effect :  and  it  is  clear  that  a  lessee  rL? 
continues  in  possession  after  the  expiration  of  a  lease,  continues  as  tenant  froa 
year  to  year. 

At  all  events  defendant  was. a  tenant  at  will,  and  as  such  could  not  be  ej«ctd 
without  a  regular  determination  of  the  will.  The  subordinate  arrangement  wid 
Clarke  shews  what  was  in  the  mind  of  the  parties. 

TiNDAL,  C.  J.  The  only  question  in  the  cause  b,  whether  llie  de-  ^y^ 
fendant  was  let  into  possession  of  the  premises  as  tenant  from  year  to  ^  '  * 
year.  It  appears  that  a  lease  under  which  the  defendant  had  been  in  OKup- 
pation,  was  forfeited  for  breach  of  condition :  the  parties  met;  that  is,  the  Is&i* 
lord,  the  defendant,  and  Rogers,  to  whom  the  defendant  had  assigned  his  Icisf 
as  a  security  for  money  lent :  it  was  then  agreed  that  the  landlord  should  gn.at 
a  new  lease  for  fourteen  years  to  Rogers,  and  that  Rogers  should  make  iz 
underlease  to  the  defendant.  Upon  that  a  new  lease  was  made  out^  tb<^  bj 
was  handed  to  Rogers;  and  he  put  the  defendant  in  possession,  uaingv^ri< 
which  imported  an  express  agreement,  that  upon  the  defendant's  paying 't? 
money  for  which  the  first  lease  had  been  pledged,  he  should  have  an  underk:Ln 
After  the  defendant  had  occupied  less  than  a  year,  and  before  he  bad  paid  4cj 
rent  under  this  new  occupation,  the  money  borrowed  on  pledge  of  the  fonsKi 
lease  remaining  also  unpaid,  Rogers,  upon  a  week's  notice  to  quit^  brought  liitf 
ejectment :  and  the  question  is,  whether  under  these  circumstances  the  defis^ 
ant  is  to  be  considered  a  tenant  from  year  to  year.    I  think  he  ia  lu^  to  be  k* 
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considered.  If  Rogers  had  promised  absolutely  to  grant  a  lease  for  fourteen 
years,  according  to  Olayton  v.  Blakey,  the  contract  for  want  of  a  writing  would 
not  have  enured  as  a  lease  for  that  length  of  time,  though  it  would  have  given 
the  defendant  an  interest  from  year  to  year :  but  the  defendant  was  not  let  into 
possession  under  any  such  agreement :  it  was  not  intended  when  he  was  put  in 
possession  that  he  should  have  an  absolute  interest  for  fourteen  years ; — that, 
would  have  defeated  the  very  object  of  the  parties,  which  was  to  secure  the  pay- 
ment of  the  money  lent ; — to  spur  the  defendant  up  to  make  the  payment  by 
the  hope  of  obtaining  the  lease;  it  is  clear,  therefore,  that  it  was  not  the  inten- 
*7531  ^^^°  ^^  ^^^  ^parties  to  create  an  interest  from  year  to  year.  But  it  is 
^  said  that  a  tenant  who  holds  on  after  a  term  has  elapsed,  goes  on  as  a 
tenant  from  year  to  year.  No  doubt  that  is  so ;  because  in  the  silence  of  the 
parties  no  other  terms  can  be  implied :  but  expressum  facit  oessare  tacitum ; 
and  here  we  have  an  intention  expressed  that  the  defendant  should  have  no 
underlease  till  he  had  paid  the  money.  Suppose  the  defendant  had  been  let 
into  possession  under  a  written  agreement  to  the  same  effect :  would  a  party  let 
into  possession  under  such  an  executory  agreement  have  become  tenant  from 
year  to  year  ?  It  is  clear  he  would  only  have  a  right,  upon  payment  of  the 
money,  to  compel  a  lease  by  the  assistance  of  a  court  of  equity.  In  Doe  dem. 
Jackson  v,  Ashbumer,  5  T.  R.  163,  the  agreement  was  also  set  up  as  shewing 
an  intention  that  there  should  be  a  lease  from  year  to  year.  But  the  language 
of  the  Court  is  as  applicable  to  this  case  as  to  that.  There,  the  agreement  con- 
tained words  from  which  the  party  was  entitled  to  a  lease  in  future;  it  was  con- 
tended that  they  operated  as  a  present  demise;  the  answer  was,  No ;  when  the 
time  comes  you  must  apply  to  a  court  of  equity :  and  the  argument  would  have 
been  the  same  even  if  the  party  had  been  let  into  possession.  I  think,  there- 
fore, that  the  defendant,  upon  being  let  into  possession  under  these  circum- 
stances, did  not  become  tenant  from  year  to  year,  and  was  not  entitled  to  six 
months'  notice  to  quit. 

Park,  J.,  having  presided  at  the  trial,  abstained  from  pronouncing  any 
opinion. 

Yauqhan,  J.  The  defendant  is  let  into  possession  under  a  promise  of  a 
lease  if  he  paid  the  money  due.  That  was  a  condition  precedent,  which  the 
^7541  ^^^^'^^^^^  having  failed  to  perform,  he  was  never  entitled  to  the  ^lease. 
-*  It  is  difficult  to  distinguish  this  from  the  ordinary  case  of  vendor  and 
vendee,  and  if  the  vendee  fails  to  pay,  the  vendor  may  resume  possession.  In 
Doe  dem.  Moore  v,  Lawder,  it  was  held  that  the  vendee  is  a  mere  tenant  by 
sufferance.  The  defendant  never  having  observed  the  condition  on  which  he 
was  let  into  possession,  I  think  he  did  not  become  tenant  from  year  to  year. 

BosANQUET,  J.  The  simple  question  is,  What  is  the  construction  to  be  put 
on  the  language  of  Rogers  ?  He  says,  ^'  Go  on  as  usual ;  and  if  you  pay  the 
money  vou  shall  have  an  underlease."  It  is  clear,  therefore,  the  defendant 
oould  claim  no  underlease  till  the  money  was  paid :  but  it  may  be  said  Rogers 
may  have  agreed  to  grant  an  interest  from  year  to  year  in  the  meantime :  would 
it,  however,  be  a  rational  construction  of  his  language  to  imply  that  he  intended, 
if  he  omitted  to  give  notice  to  quit  during  the  first  six  months,  the  defendant 
should  have  the  premises  for  two  whole  years  notwithstanding  he  &iled  to  pay 
the  money  due  f  It  is  said  that  by  the  words  ''  Oo  on  as  usual,"  he  must  have 
meant  to  reserve  the  rent  paid  under  the  former  lease :  that  may  be  so :  but  it 
does  not  follow  it  was  to  be  paid  as  on  a  certain  tenancy.  That  would  be  a 
most  irrational  construction.  It  was  only  meant  that  he  should  be  let  into 
possession,  and  have  a  certain  interest  in  the  premises,  on  payment  of  the  money 
dae.  Rule  discharged. 
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*HEWISON  and  Another,  Assignees  of  OEOROE  MIGKLE,  and  JOHN 
MICKLE,  v.  GUTHRIE.     May  9. 

To  trover  for  a  policy  of  insarance,  defendant,  after  stating  the  existence  of  raatnal  m- 
connts  between  him  and  the  assured,  pleaded  a  lien  for  a  general  balance  doe  to  bk 
as  an  insurance  broker:  the  plaintiff  replied,  a  bill  of  exchange  giTen  and  taket  u 
payment  for  this  balance,  and  not  due  at  \he  time  of  the  conyersion  in  question: 

Upon  demurrer,  held,  that  defendant  could  not,  without  pleading  it  as  a  defence,  rej 
also  on  the  mutual  credit  between  the  parties  to  justify  his  detention  of  the  poiicj. 

Trover.  The  declaration  stated^  that  after  the  bankruptcy  of  Geoif. 
Miokle,  to  wit,  on  the  23d  of  January,  1835,  Lawrence  Hewison  and  Charie 
Smith  as  assignees  of  George  Mickle,  and  the  plaintiff  John  Mickle,  were  Uv- 
fdlly  possessed  as  of  the  property  of  them  the  said  L.  Hewison  and  C.  Smhb 
as  such  assignees  as  aforesaid,  and  the  said  J.  Mickle,  of  a  certain  policy  cf 
insurance,  whereby  Chalmers  and  Guthrie,  agents,  as  well  in  their  own  iuik 
as  for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  did,  might,  or  should  appertain,  &c.,  did  make  assannce,  ic. 
upon  the  ship  Diadem ;  and  being  so  possessed  thereof,  the  pluntiSs  afierwink, 
to  wit,  on  the  same  day  casually  lost  the  said  policy  of  insurance  out  of  iha 
possession,  &c.     Finding  and  conversion  by  the  defendant,  in  the  nsual  fore. 

Plea.  That  the  defendant,  before  and  at  the  time  when  the  said  6ecr|! 
Mickle  became  bankrupt,  and  from  thence  until  and  at  the  time  of  the  ak 
supposed  conversion  in  the  'said  declaration  mentioned,  carried  on  and  A 
carries  on  the  trade  and  business  of  merchant  and  insurance  agent,  in  the  dtj 
of  London,  under  the  style  and  firm  of  Guthrie  and  Chalmers,  and  that  tben 
is  an  ancient  and  laudable  usage  and  custom  of  merchants  in  the  sud  citj ::' 
London,  for  all  insurance  agents  who  shall  effect  policies  of  insurance  oo  bebii 
of  others,  to  have  a  general  lien  upon  such  policies  of  insurance  in  their  poofr 
sion  for  their  general  balance.  *That  previous  to  and  at  the  time  when  rr^-^ 
the  said  policy  of  insurance  in  the  said  declaration  mentioned  was  effected  ^ 
by  the  said  defendant  as  hereinafter  mentioned,  and  before  and  until  the  sud 
George  Mickle  became  bankrupt,  the  said  defendant  was  accustomed  to  <i» 
with  the  said  G.  Mickle,  on  his  the  said  G.  Mickle's  own  and  separate  aceooflt 
and  not  with  the  said  G.  Mickle  and  the  said  plaintiff  John  Mickle  jointly;  u^ 
that  mutual  accounts,  before  and  at  the  time  of  the  said  policy  of  infono^ 
being  effected  by  the  said  defendant,  for  and  on  account  of  the  said  0.  Mickk. 
as  hereinafter  mentioned,  existed  between  the  said  defendant  aud  G.  Mkkif 
only,  and  not  between  the  said  defendant  and  the  said  G.  Miekle,  and  ihts^ 
plaintiff  J.  Mickle  jointly.  That  whilst  such  mutual  deaUnss  and  aooooobss 
aforesaid  existed  between  him  and  the  said  G.  Mickle,  and  before  thesiidG 
Mickle  became  bankrupt,  to  wit,  on  the  22d  of  April,  1833,  the  said  G.  Mic^ 
solely,  and  on  his  own  separate  account,  and  not  jointly  with  the  sud  pUisfi^ 
J.  Mickle,  ffave  an  order  to  the  said  defendant  to  effect  the  said  policy  of  i>- 
surance  in  the  said  declaration  mentioned,  for  him  the  said  G.  Micide,  ^  ^^ 
his  accouDt,  and  without  any  notice  that  the  said  plaintiff  J.  Mickle  had  uj 
concern  or  interest  whatsoever  in  the  said  policy  of  insurance,  and  tbe  sii^- 
Mickle  concealed  from  the  said  defendant  that  any  other  person  had  apyo^' 
com  or  interest  in  the  said  insurance.  And  the  defendant  further  said,  tbt 
he,  having  so  received  such  order  as  aforesaid,  afterwards,  to  wit,  on  theHt^ 
of  Ma  J,  1833,  effected  the  said  policy  of  insurance  on  the  credit  and  aocoofit;^ 
the  satd  G.  Mickle  alone,  and  not  for  the  said  G.  Mickle  and  the  said  plaiDt;^ 
J.  Mickle  jointly,  and  without  any  notice  or  knowled^  that  the  sud  piuj^ 
J.  Mickle  was  in  any  manner  concerned  or  interested  in  the  said  policy-  ^ 
from  the  time  of  the  said  policy  of  insurance  being  effected,  hitherto,  nj^^ 
the  said  policy  of  insurance  had  constantly  remained  in  the  possession 
«f  the  said  defendant;  and  that  at  the  time  of  the  request  and  refusal  todelivtf 
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the  said  policy,  and  the  isaid  supposed  conyersion  in  the  said  declaration  men- 
tioned, the  said  G.  Mickle  was  indebted  to  the  said  defendant  on  the  general 
l^Iance  of  accounts  between  them  in  a  large  amount,  to  wit,  the  sum  of  201/. 
lis.  9d,  That  bj  the  said  usage  and  custom  of  merchants,  the  said  defendant 
had  a  lien  to  the  extent  of  the  said  debt  upon  the  said  policy  in  the  said  decla- 
ration mentioned,  a>nd  was  entitled  to  retain  the  same  until  such  lien  as  afore- 
said was  satisfied.  That  at  the  time  the  said  policy  was  so  converted  as  in  the 
said  declaration  mentioned,  the  said  defendant  gave  notice  to  the  said  plaintiffs 
of  his  said  lien,  and  refused  to  deliver  the  same  to  the  said  plaintiffs  until  the 
same  was  satisfied;  as  he  lawfully  might  for  the  cause  aforesaid.  Yet  the  said 
plaintiffs  wholly  neglected  and  refused  to  pay  or  satisfy  the  said  lien ;  where- 
upon the  said  defendant  refused  to  deliver  to  the  said  plaintiffs  the  said  policy 
as  in  the  said  declaration  is  mentioned ;  which  was  the  said  supposed  conver- 
sion in  the  said  declaration  mentioned ;  and  that,  the  defendant  was  ready  to 
verify,  Ac. 

Replication.  That  the  said  sum  of  201Z.  11«.  9^.,  in  the  said  plea  mentioned, 
was  and  is  the  price  and  value  of  certain  canvass  before  then  sold  and  delivered 
by  the  said  defendant  to  the  said  G.  Mickle  at  his  request ;  and  thai  the  said 
canvass  was  sold  and  delivered  by  the  said  defendant  to  the  said  G.  Mickle  upon 
a  credit  of  twelve  months  from  the  time  of  such  sale  and  delivery,  and  which 
credit  had  not  expired  at  the  time  of  the  said  conversion.  That  at  the  time  of 
the  said  sale  and  delivery  of  the  said  canvass,  to  wit,  on  the  31st  of  January, 
1834,  the  said  defendant,  for  and  on  account  t)f  the  price  of  the  said  can- 
vass, made  and  drew  a  certain  bill  of  exchange  in  writing  upon  the  said  G. 
^7581  *^^®>  whereby  the  defendant  requested  the  said  G.  Mickle  to  pay  to 
-'  him  or  his  order  the  sum  of  204/.  10s.  6c/.,  being  the  price  of  the  said 
canvass,  twelve  months  after  the  date  thereof,  which  period  had  not  elapsed  at 
the  time  of  the  said  conversion  in  the  declaration  mentioned,  or  at  the  time  of 
the  commencement  of  this  suit ;  which  said  bill  of  exchange  the  said  G.  Mickle, 
before  his  bankruptcy,  and  before  the  said  conversion,  to  wit,  on  the  said  last- 
mentioned  day,  accepted  and  delivered  to  the  defendant  for  and  on  account  of  the 
said  canvass,  and  which  the  defendant  then  received  and  accepted  of  and  from 
the  said  G.  Mickle,  for  and  on  account  of  the  price  of  the  said  canvass;  and  that, 
the  plaintiffs  were  ready  to  verify,  &c. 
Demurrer  and  joinder. 

Sir  W.  FoUett,  in  support  of  the  demurrer,  seemed  to  concede,  that  the 
defendant  having  taken  a  security  for  the  delbt  due  to  him  from  Mickle,  in  respect 
of  the  canvass,  nad  lost  his  lien :  but  he  insisted  that  on  the  plea  it  appeared 
there  had  been  a  mutual  credit  between  the  parties,  within  the  meaning  of  the 
Bankrupt  Act,  6  G.  4,  c.  16,  and  the  case  of  Gibson  v.  Bell,  1  New  Cases,  743, 
and  that  in  respect  of  such  mutual  credit  the  defendant  was  entitled  to  retain  the 
policy.  He  cited  several  authorities,  but  it  is  unnecessary  to  detail  the  argu- 
ment, for 

Bompas,  Serjt.,  on  the  part  of  the  plaintiffs,  contended  that  if  the  mutual  credit 
were  relied  on  it  ought  to  have  been  pleaded  as  a  defence ;  that  at  all  events  it 
did  not  appear  upon  this  record  that  the  mutual  credit,  upon  the  result  of  which 
the  balance  was  claimed  by  the  defendant,  was  given  before  the  bankruptcy,  so 
*7591  ^  ^  m&ke  the  balance  cUumed  a  balance  due  at  the  time  of  the  *bank- 
•■  ruptcy ;  and  to  this  point  the  decision  of  the  Court  was  confined. 

Cur,  adv,  vuU, 
TiNDAL,  0.  J.    We  think  the  question^n  this  case  must  be  disposed  of  upon 
a  ground  which  will  make  it  unnecessary  to  consider  many  of  the  points  which 
have  come  into  discussion  before  us. 

The  plaintiffs  declare  in  trover  for  a  policy  of  insurance;  and  the  defendant, 
by  his  plea,  alleges  an  ancient  custom  in  the  city  of  London,  for  insurance 
brokers  to  retain  in  their  possession  all  policies  effected  by  them,  under  a  lien 
for  their  general  balance;  and  then  sets  up  the  balnnce  due  to  him  at  the  time 
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of  the  demand  and  refdsal.  The  plaintiff,  in  his  replication,  states  that  the  stun 
for  which  the  lien  ia  claimed  is  the  price  of  some  canvass  which  the  defesdint 
had  sold  at  a  credit  of  twelve  months,  which  credit  had  not  expired  at  the  time 
of  the  conversion ;  and  farther,  that  the  defendant  had  drawn  a  hill  of  exchann 
at  twelve  months  upon  the  bankrupt,  the  purchaser  of  the  canvass,  which  m 
was  accepted  by  him,  and  was  received  bjthe  defendant  on  account  of  the  pritt 
of  the  canvass,  before  the  time  of  the  conversion.  To  which  repUcation  the 
defendant  demurs. 

Now,  it  is  well  established  by  the  authorities  cited  at  the  bar,  that  if  &  seco- 
rity  is  taken  for  the  debt  for  which  the  party  has  a  lien  upon  property  of  the 
debtor,  such  security  being  payable  at  a  distant  day,  the  lien  is  gone.  The  case 
of  Cowell  V.  Simson,  16  Yes.  jun.  230,  and  the  authority  of  Lord  Eldon  in 
applying  the  doctrine  there  laid  down  to  the  case  of  factors  and  other  trades,  is 
decisive  on  the  point.  But  if  the  defendant  has  lost  by  his  own  act  the  right 
to  retain  as  a  lien,  upon  which  he  ^relies  in  his  plea  under  a  particular  ^^ 
custom  of  the  city  of  London,  he  cannot  be  allowed  to  desert  his  plea,  >-  * 
and  rest  his  defence  upon  another  and  totally  distint  ground,  viz.  a  right  to  retain 
the  property  in  question  for  a  balance  due  to  him  on  mutual  credit  between  him- 
self and  the  bankrupt.  Even  if  the  facts  of  the  case  would  have  wamntad 
such  a  defence,  he  was  as  much  bound  to  plead  the  particular  facts,  and  brinf 
himself  within  the  clause  of  the  statute  relating  to  mutual  credits,  as  to  plead 
the  custom  which  he  has  actually  set  up,  and  to  endeavour  to  bring  himself 
within  such  custom.  And  although  it  has  been  argued  at  the  bar,  that  the  genf> 
ral  balance  for  which  the  lien  is  claimed  is  virtually  and  substantially  a  haknee 
upon  mutual  credit  between  the  parties,  yet  it  has  been  answered,  and  we  think 
satisfactorily  answered,  that  it  does  not  appear  on  the  record  that  the  mutiai 
credits  upon  the  result  of  which  the  balance  is  claimed  were  given  before  the 
bankruptcy,  so  as  to  make  the  balance  claimed  a  balance  due  at  the  time  of  the 
bankruptcy ;  the  only  allegation  being,  that  the  bankrupt  was  indebted  to  tie 
defendant  in  this  general  balance  '^  at  the  time  of  the  request  and  refusal  to 
deliver  the  policy,  and  of  the  supposed  conversion."  Even,  therefore,  admittice 
the  defendant  might  set  up  this  right  to  retain  the  policy  for  his  general  bala&ee 
under  a  plea  of  mutual  credit,  we  think  the  facts  pleaded  upon  the  record  do 
not  bring  the  case  within  that  principle.     We  therefore  give 

Judgment  for  the  plaintife 
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B.  sold  to  plaintiff,  to  be  deliyered  at  Portsmouth,  from  500  to  700  barrels  of  o^s,  ^  ^ 
shipped  by  J.  from  Youghall:  fonr  days  afterwards  B.  advised  plaintiff  that  J.  b*^ 
engaged  room  in  the  packet  to  take  about  GOO  barrels  of  oats  on  plaintiff's  accooct: 
on  the  following  day  plaintiff  insured  400^.  on  oats  per  the  packet:  the  oats  w«re 
shipped;  but  the  pacl^et  being  bound  for  Southampton  and  refoaing  to  toach  &> 
Portsmouth,  B.  sold  the  oats  again,  and  delivered  the  bill  of  lading  to  0.  at  So«tk- 
ampton;  plaintiff  insisting  that  he  was  entitled  to  the  oats,  and  would  assert  his  ri^^ 
by  action :  in  the  meantime  the  packet  was  lost,  and  after  a  long  dispute,  plaiotif.  *a 
consideration  of  60^.,  by  indorsement  on  the  policy  vested  the  interest  in  the  insnnc^ 
in  B. 

Held,  that  the  plaintiff  had  a  sufficient  interest  to  iTne  defendant,  the  uadtrwxitar,  oa  this 
policy. 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance,  Bubscnbed  bj 
defendant,  as  an  underwriter,  for  200^. 

In  the  first  count  of  the  declaratioo  it  was  averred  500  barrels  of  oats  tc^ 
shipped  at  Youghall,  on  board  the  Gibraltar  packet,  to  be  carried  and  coaTtTeJ 
to  Southampton ;  that  the  plaintiff  was  interested  therein  to  the  amoaot  of  tii« 
moneys  insured ;  and  that  Uie  vessel  departed  and  set  sail  from  Youghall  sfon^ 
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said,  on  heir  Yojage  towante  Soutiiainpton,  and  was  totally  losWith  the  oats  oA 
board  by  the  perns  of  the  sea.  The  second  count  was  to  the  same  effect,  ex- 
cept that  the  interest  was  averred  to  be  in  one  Francis  Pennett  Bamford. 
The  declaration  was  delivered  before  the  late  rules  came  into  operation.  The 
defendant  pleaded  the  general  issue,  upon  which  issue  was  joined. 

The  parties  to  the  action  by  consent,  and  under  a  judge's  order  stated  the 
facts  in  the  following  special  case  for  the  opinion  of  the  Court. 

The  plaintiff  was  a  corn-merchant  at  Cosham,  in  Hampshire.  In  the  month 
of  October  1831,  Francis  Bennett  Bamford,  who  was  a  corn-dealer  at  South- 
j^i-gQi  ampton,  ^ow  deceased,  contracted  with  Thomas  John  &  Son,  merchants 
^  of  Youghall,  in  Ireland,  through  M'Cheane  who  was  the  agent  at  Ports- 
mouth of  John  &  Son,  for  the  purchase  of  a  parcel  of  black  oats, — ^from  500  to 
700  barrels, — as  appeared  by  the  following  correspondence  between  M'Cheane 
and  John  &  Son. 

M<Cheane  to  John  &  Son.  <<  Portsmouth,  22d  October  1831.  I  wrote  to 
you  last  on  the  14th,  and  was  yesterday  favoured  with  yours  of  18th.  I  have 
sold  for  you  to  Mr:  Bamford  500  to  700  barrels  prepared  black  oats,  as  you 
can  get  a  vessel  to  answer  at  11«.  6d,  per  barrel,  on  board,"  &c.  &c. 

John  and  Son  to  M^Cheane.  «  26th  of  October  1831.  We  observe  your 
sale  to  Mr.  Bamford  of  500  to  700  barrels  black  oats  at  lis.  6d,  per  barrel, 
which  shall  be  shipped  the  first  opportunity.  The  price,  low,  as  we  now  pay 
at  12«.  per  barrel  free  on  board  :  here  you  may  sell  500  to  700  barrels  more 
at  14«.  6c/.  per  barrel,  too. 

On  the  10th  of  November  1881,  Bamford  and  the  plaintiff  entered  into  a 
negotiation  (having  met  at  Portsea)  for  the  purchase  by  the  plaintiff  of  some 
black  oats,  and  the  following  note  was  written  and  signed  by  the  plaintiff  in  a 
book  belonging  to  Bamford,  which  was  usually  carried  about  by  him  whilst  at- 
tending com  markets  or  fairs,  and  such  book  was  then  handed  back  to  Bam- 
ford with  such  note  entered  therein : — <<  Bought  of  Mr.  Bamford,  500  to  700 
barrels  of  prepared  black  oats  at  11«.  9d,  per  barrel,  to  be  shipped  by  Andrew 
Garbery  of  Dungarvon,  and  500  to  700  bfurrels  of  prepared  black  oats  at  Us. 
9d  per  barrel,  to  be  shipped  by  Thomas  John  &  Son  of  Youghall,  both  parceb 
free  on  board,  and  freight  not  to  exceed  2«.,  if  it  does,  Mr.  B.  to  pay  the  ad- 
dition. Portsea,  10th  November  1831.  This  is  to  cancel  a  former  sale." 
*7R^1  ^-^^  ^^®  ^^^  ^™®  Bamford  wrote  and  signed  in  pencil,  and  handed 
'^^^  to  the  plaintiff  the  following  note :— <<  Sold  Mr.  J.  H.  Sparkes  500  to 
700  barrels  prepared  black  oats  at  11«.  9<i.  per  barrel,  on  board,  to  be  shipped 
by  Andrew  Garbery,  and  500  to  700  barrels  prepared  black  oats,  to  be  shipped 
by  Thomas  John  and  Son  at  11«.  9d.  per  barrel,  at  Touffhall,  freight  not  to 
exceed  2s.  per  quarter.  F.  B.  Bamford.  Portsea,  10th  November  1831.— To 
cancel  former  sale  by  Mr.  Sparkes,  who  is  to  have  his  bill  returned." 

At  the  time  of  signing  and  exchanging  these  notes,  Bamford  did  not  know 
in  what  vessel  the  oats  ordered  by  him  of  Messrs.  John  &  Son  as  before  men- 
tioned would  be  shipped.  The  former  sale  referred  to  at  the  foot  of  the  notes 
was  a  sale  of  oats  by  Bamford  to  Sparkes  to  be  delivered  at  Portsmouth,  which 
delivery  was  not  made  in  conseauence  of  the  master  of  the  vessel  on 
board  which  those  oar49  arrived,  renising  to  proceed  to  Portsmouth,  and  in- 
sisted on  landing  them  at  Southampton  To  compensate  Sparkes  for  this, 
M'Gheane  negotiated  the  sale  from  Bamford  to  Sparkes  mentioned  in  the  above 
notes. 

On  the  14th  of  November  1831,  Bamford  received  a  letter  from  John  and 
Son,  dated  and  written  at  Youghall  on  the  10th  of  the  same  month,  and  which 
was  a^  follows : — ^'  We  have  commenced  shipping  the  black  oats  sold  to  you 
through  Mr.  M'Gheane,  per  schooner  Gibraltar  packet  of  Dartmouth,  Thomas 
Metherell,  master,  for  Southampton.  She  will  take  from  500  to  600  barrels ; 
and  our  next  will  inclose  invoice  and  bill  of  lading.'' 

On  the  same  day  Bamford  addressed  the  following  letter  to  the  plaintiff, 
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whioh  was  teoeiyed  by  him  on  the  same  day  -»^'  Sonthampton,  14  NoTemlwr 
1831.  I  am  this  day  advised  by  Thomas  John  &  Son,  they  have  engaged 
room  in  the  schooner  Gibraltar  packet  of  ^Dartmouth  to  take  about  600  ^^.^ 
barrels  of  black  oats  on  your  account.  ^  ' 

On  the  following  day,  15th  of  November,  the  plaintiff  forwarded  to  his  agent 
in  London,  Mr.  W.  B.  Overton,  the  following  letter : — ''  Have  the  goodoesg  to 
insure  400Z.  on  oats  per  the  Gibraltar  packet  of  Dartmouth,  from  Youghall  tc- 
Southampton  and  Portsmouth,  supposed  to  be  not  yet  loaded. 

In  pursuance  of  the  order  contained  in  the  above  letter,  a  policy  was  effected 
on  the  16th  of  November,  which  was  subscribed  by  the  defendant  as  oitder- 
writer  for  the  sum  of  200/.  and  was  the  policy  declared  on  in  thb  cause.  Tbo 
premium  mentioned  in  the  policy  was  paid  by  the  plaintiFs  agent  to  the  de- 
fendant. No  other  insurance  was  ever  effected  upon  the  parcel  of  486  barrels 
of  oats  hereinafter  mentioned,  or  any  part  of  it,  either  by  Sparkes  or  Bamfoid, 
or  any  other  person. 

Messrs.  John  &  Son  shipped  on  board  the  Gibraltar  packet,  486  barrels  of 
black  oats,  being  part  of  the  oata  referred  to  in  their  letter  of  the  14th  of  No- 
vember ;  and  also  another  parcel  of  250  barrels  of  black  oats,  and  200  barrel! 
of  barley ;  and  the  shipment  was  completed  on  the  14th  of  November,  1831 : 
the  following  bill  of  lading  relating  to  the  first  mentioned  parcel  only,  w 
signed  by  the  master,  a  separate  bill  of  lading  being  made  out  for  the  !««• 
other  parcels.  '<  Shipped,  in  sood  order  and  condition,  by  Thomas  John  and 
Son,  in  and  upon  the  ffood  ship  called  the  Gibraltar  packet  of  Dartmooti 
whereof  is  master  for  the  present  voyage,  John  Metherell,  and  now  riding  &t 
anchor  in  the  port  of  Youghall,  and  bound  for  Southampton,  to  say  486  bJreb 
of  black  oats,  at  fourteen  stone  each,  being  marked  and  numbered  as  in  tk 
margin ;  and  are  to  be  delivered  in  like  good  order  and  condition  at  the  afcr^ 
said  port  of  Southampton  (the  danger  of  the  seas,  fire,  rivers,  and  "^navi-  ^^ 
gation  of  whatsoever  nature  and  kind  excepted)  unto  shippers  orders  or  ^  ' 
to  assigns,  he  or  they  paying  freight  for  the  said  goods  2«.  per  quarter,  inik 
primage  and  average  accustomed.  In  witness  whereof  the  said  master  c? 
purser  of  the  said  snip  hath  affirmed  to  three  bills  of  lading,  all  of  this  tencT 
and  date,  the  one  of  which  being  accomplished,  the  other  two  to  stand  Toid. 
Dated  in  Youghall,  November  14,  1831.    John  Metherell.'' 

The  above  mentioned  bill  of  lading  was  indorsed  generally  by  Messrs.  Johi 
and  Son,  and  forwarded  to  their  asent  M^Cheane,  together  with  the  invoice  cf 
those  486  barrels  of  oats ;  and  another  invoice  of  the  other  parcel  of  250  baneii 
of  oats  (which  last-mentioned  parcel  formed  no  part  of  the  600  barrels  referred 
to  in  the  letter  of  Messrs.  John  and  Son  of  the  14th  of  November  above  set 
forth),  and  200  barrels  of  barley  by  the  same  vessel;  and  on  receipt  of  the  ktter 
inclosing  those  invoices  and  bill  of  lading,  M'Cheane  addressed  to  Bamford  tic 
following  letter  : — <^  I  have  an  invoice  from  John  and  Son  to-day  of  486  bamii 
of  oats  for  vou  per  Gibraltar  packet,  which  is  all  your  berth  would  hold,  althcu^i: 
they  thought  it  would  have  held  500  to  600  barrels.  They  also  send  me  invoke 
of  250  barrels  oats,  and  200  barrels  barley,  per  same  vessel,  freight  2«.,  oa!< 
and  barley  28.  6cf.,  which  they  desire  we  give  you  at  lis.  6d.,  and  14s.  6</.  if 
you  will  relinquish  all  claim  on  them  for  more  barley ;  if  not,  1  am  to  gire  jc'« 
the  200  barrels  barley,  and  the  other  barrels  they  will  ship  first  opportooiij 
As  this  vessel  will  not  come  to  Portsmouth,  perhaps  it  will  be  as  well  for  ji«^ 
to  agree  to  their  proposal,  and  supply  Sparkes  her^ifiter  with  others.  Waitii; 
your  reply,  &o." 

Bamford  to  M'Cheane.     <<  Southampton,  November  21, 1831.     Your  kn-jr 
of  the  19th  is  now  before  me ;  *I  wrote  what  Johns  have  done  and  what  r^^ 
they  propose,  but  I  have  a  right  to  the  whole  of  the  oats,  or  nearly  so,  ^  ' 
according  to  my  contract;  and  also  have  a  right  to  full  300  barrels  barki 
Under  these  circumstances,  however,  I  think  it  will  be  best  to  send  Sparks  ^ 
invoice,  and  draw  on  him  for  736  barrels  oats  per  said  vessel^  and  I  will  ul' 
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the  barley  and  exonerate  Johns  if  Sparkes  acoepte.  Yon  are  aware  I  have 
nothing  to  do  with  any  vessel  going  to  Portsmouth  with  either  lot  oats  for 
Sparkes.     Write  me  on  this." 

On  Monday  the  same  2 1st  of  November,  M^Cheane  saw  the  plaintiff,  and 
offered  him  the  option  of  taking  the  736  barrels  mentioned  in  the  above  letter; 
but  the  plaintiff  required  that  the  Gibraltar  packet  should  make  the  discharge 
in  Portsmouth ;  when  M'Cheane  wrote  to  Bamford  as  follows : — "  Monday, 
evening.  Mr.  Sparkes  will  take  the  736  barrels  oato  at  11«.  9d.f  but  he  insists 
on  the  vessel  coming  into  Portsmouth.  Every  one  that  ho  has  spoken  to  on 
the  subject,  says  you  are  bound  to  ship  them  for  Portemouth." 

On  the  same  21st  November,  1831,  Bamford,  unknown  to  Sparkes,  entered 
into  a  treaty  with  E.  L.  Oke,  a  corn  merchant  of  Southampton,  to  sell  him  700 
barrels  of  black  oats ;  and  upon  that  occasion  a  bought  note  was  signed,  as  fol- 
lows :—^  Southampton,  November  21,  1831.  Bought  of  F.  B.  Bamford  about 
700  barrels  prepared  black  oats,  free  on  board  at  Youehall,  shipped  per  the 
Gibraltar  packet,  at  2«.  freight,  price  12s.  M.  per  barrel.  Edward  Langdon 
Okie." 

A  sold-note,  in  the  same  form,  was  signed  by  Bamford,  and  handed  to  Oke. 
The  following  letters  then  passed  at  the  respective  times  at  which  they  are 
dated. 

Bamford  to  Plaintiff.  <<  November  22,  1831.  I  am  exceedingly  vexed  that 
the  Gibraltar  packet  will  not  go  to  Portemouth :  though  I  am  not  bound  to 
*7671  ^°^  ^^^  ^^  *^°^  ^^^^'  vessel  to  any  particular  port,  I  should  be  glad 
^  that  one  would  go  to  you  of  course :  I  shall  ship  your  oate  according  to 
my  contract,  and  do  all  I  can  to  get  a  vessel  ensaged  to  meet  your  wishes  in  the 
interim.  If  you  want  black  oats  I  will  supply  you  out  of  my  store  with  as 
many  quarters  as  would  be  600  barrels,  at  lis.  9d,  on  board  at  Toughall.  Can 
I  do  more  V 

Plaintiff  to  Bamford.  <<Goeham,  near  Portemouth,  23d  November,  1831. 
By  your  letter  of  the  14th  instent  you  informal  me,  that  Messrs.  Thomas  John 
and  Son,  had  engaged  room  on  the  Gibraltar  packet  for  about  600  barrek  black 
oato  on  my  account,  and  I  immediately  wrote  to  London  for  insurance  to  be 
effected  on  her  for  400/.,  which  was  done  at  20«.  per  cent.  On  Monday  last 
Mr.  M'Cheane  told  me  there  were  two  bulks  on  the  Gibralter  packet,  amount- 
ing to  736  barrels,  which  he  offered  me  the  option  of  taking,  and  I  accepted 
them  both.  I  must,  therefore,  insist  on  your  sending  on  the  Gibraltar  packet 
to  Portemouth." 

M'Cheane  to  Bamford.  <<  Portemouth,  November  23, 1831.  Your  favour 
of  22d  came  to  hand.  My  orders  from  Messrs.  John  and  Son  are,  to  give  you 
the  250  barrels  of  oato  at  lis.  6d,,  if  you  will  exonerate  them  from  shipping  the 
100  barrels  barley  which  remain  due  to  you  (on  your  contract  for  300  barrels), 
after  the  200  barrels  now  on  Gibraltar  packet.  Please  say  by  post  to-night,  if 
jou  agree  to  this.  I  do  not  send  documento,  or  draw,  till  I  receive  your  an- 
swer, to  save  expense  of  stomps.  You  said  in  yours  of  21st  instont,  you  will 
agree  to  John  and  Son's  proposition,  if  Sparkes  accepted,  but  he  has  not,  inas- 
much as  he  insiste  on  vessel  coming  to  Portemouth.  The  250  barrels  oato,  and 
200  barley,  are  insured  for  340/.  in  London.  You  say  in  yours  of  22d,  Sparkes 
should  wait  till  the  736  barrels  are  offered  him.  I  offered  them  to  him  per 
^681  7^^^  orders  *given  21st  inst.  Sparkes  is  at  Peterfield  market  to-day, 
-'  but  I  fear  he  will  not  be  satisfied  unless  vessel  comes  on.'' 

M'Cheane  to  Bamford.  '<  Portemouth,  November  24,  1831.  I  have  your 
favour  of  the  23d  inst.  I  annex  invoice  of  the  736  barrels  of  oato,  200  barrels 
barley,  per  Gibraltar  packet,  and  enclose  bills  of  lading  and  bill  for  amount, 
which  please  return  to  me  as  soon  as  in  your  power."  Invoice,  24th  Novem- 
ber (on  the  back  of  the  same  letter.)  <<  Invoice  of  736  barrels  oato,  and  200 
barrels  barley,  shipped  by  Messrs.  John  and  Son,  at  Youghall,  on  board  the 
Gibraltar  packet  of  Dartmouth,  John  Metherell|  master,  for  Southampton,  for 
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aceoanl^aDd  risk  of  Mr.F.  B.  Bamford,  Saattompkoa.''  CRw  pirtieBlan  fol- 
lowed.) <<340/.  insured  through  Pirn  on  250  barrels  oata,  and  200  banda 
barley.    486  barrels  not  insured  by  me.'' 

Od  the  same  24th  of  November,  Bamford  indrased  the  bill  of  lading  for  the 
486  barrels  of  oats  with  the  following  indorsement: — '< Deliver  the  within 
named  oats  to  Mr.  E.  L.  Oke.     F.  B.  Bamford." 

The  bill  of  lading  with  this  indorsement  was,  without  Sparkes's  knowledge, 
handed  to  Oke ;  and  on  the  same  day  an  invoice  was  made  out  by  Bamford  to 
Oke,  of  which  the  following  is  a  copy : — <<  Invoice  of  736  barrek  prepared  black 
oats,  shipped  by  Thomas  John  and  Son  of  Youghall,  free  on  bourd  the  Gibral- 
tar packet  of  Dartmouth,  John  Metherell,  master,  for  account  and  risk  of  Mr. 
Edward  Langdon  Oke,  Southanipton."  Here  followed  particulars,  and  amoag 
them  a  charge  of  52.  for  insurance  on  500/. 

The  price  at  which  the  said  oats  were  sold  by  Bamford  to  Oke,  vis.  12&  3^ 
per  barrel,  was  the  market  value  of  the  said  oats  on  the  21st  of  November, 
1831. 

The  value  of  the  486  barrels  in  question,  with  all  the  additional  charges  in 
the  above  last-mentioned  invoice  *(ezcept  the  sum  of  5/.  9s.  9dL  for  r*-i^ 
insurance)  was  321/.  16«.  4cf.  L  '"» 

Bamford  had  not  in  fact  effected  any  policy  for  500/.,  as  stated  in  the  said 
invoice,  but  was  an  insurer  to  Oke  of  the  736  barrels  of  oats  for  that  sum. 

Od  the  same  24th  of  November,  1831,  a  bill  was  drawn  by  Bamford  on  Ob 
for  478/.  14«.  4{/.,  beins  the  amount  of  the  above  invoice.  That  bill  mu 
accepted  by  Oke,  and  feU  due  on  the  17th  of  January,  and  was  then  paid  in 
regular  course. 

The  following  letters  were  written,  sent,  andreoeived  according  to  their  respe^ 
tive  dates. 

The  plaintiff  to  Oke,  26th  of  November,  1831.  '<  I  shall  be  obliged  if  joa 
will  inform  me  when  the  Gibraltar  packet  arrives  at  Southamption  from  You- 
hall,  and  if  you  observe  any  one  presuming  to  touch  the  black  oats  on  board, 
which  I  shall  endeavour  to  obtain,  coute  qu'il  eoute." 

Oke  to  Sparkes,  27th  of  November,  1831.  "  The  black  oats  par  Gibraltar 
packet,  Mr.  Bamford  has  sold  to  me,  and  insurance  effected  thereon." 

The  plaintiff  to  Oke,  28th  of  November,  1831.  "  It  is  very  unpleasant  to 
differ  with  one's  friends,  but  I  am  determined  to  tr^  the  ease  with  Mr.  Bam- 
ford, therefore,  if  the  Gibraltar  packet  does  not  deliver  the  oats  to  me,  I  shall 
immediatelv  take  such  steps  as  mv  attorney  may  advise." 

About  the  16th  of  December  it  was  generally  believed  that  the  Gibrdlar 
packet  was  lost.  She  sailed  from  Youghall  to  Southampton,  having  the 
several  parcels  of  oats  and  barley,  specified  in  the  before  mentioned  biUs  of 
lading  on  board,  on  the  16th  of  November :  but  neither  the  master  nor  any 
of  the  crew  have  since  been  heard  of;  and  it  was  admitted  that  she  was  totsilv 
lost. 

On  the  16th  of  November,  1831,  the  policy  of  insurance  was  sent  to  the 
plaintiff  by  his  London  agent;  *and  about  the  16th  of  April,  1832,  ^^Q 
the  same  was,  after  a  long  dispute,  handed  over  to  Bamfoid,  uid  the  ^  ' ' 
following  indorsement  put  upon  it,  and  signed  by  the  plaintiff  and  Bamford: 
— <'  By  this  indorsement  the  interest  on  the  policy  is  vested  in  Mr.  F.  B. 
Bamford." 

At  the  time  that  indorsement  was  made,  the  plamtiff  received  in  ooBsiden> 
tion  the  sum  of  601. 

The  defendant  and  the  other  underwriters  had  not  in  any  way  assented  to  «f 
been  apprised,  until,  the  -afttion  was  brought,  of  the  above^noationed  indone- 
ment  being  put  on  the  policy. 

The  premium  was  paid  into  Court. 

The  Court  was  to  decide  as  to  the  admissibility  of  all  or  any  of  the  foRgoiog 
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letters ;  and  also  to  form  the  samecondasions  ae  to  all  or  any  of  the  ^ts  herein 
stated,  as  a  jury  would  be  at  liberty  to  do  at'  Nisi  Prius. 

If  the  Court  should  decide  that  the  plaintiff,  under  the  circumstances,  was 
entitled  to  the  whole  sum  of  400/.  insui^  upon  the  policy,  the  jadfinnent  was 
to  be  for  200/. 

If  the  Court  should  decide  that  the  plaintiff  was  entitled  only  to  such  a  pro- 

a'  in  of  the  sum  insured  as  486^  which  was  the  quantity  of  oats  actually  on 
,  bore  to  600,  which  was  the  quantity  of  oats  intended  to  be  insured  for 
400/.^  the  judgment  was  to  be  entered  for  162/.    And, 

If  the  Court  should  decide  that  the  plaintiff  was  not  entitled  to  recover^  the 
judgment  to  be  entered  for  the  defendant. 

Tal/ourd,  Seijt.,  for  the  plaintiff.  By  the  bought  and  sold  notes,  10th  of 
November,  1831,  Sparkes  purchased  of  Bamford  fi*om  500  to  700  barrels  -of 
black  oats  at  11«.  9d.  There  was  nothing  to  identify  the  oats  further  than  that 
^jl-j  they  were  to  be  shipped  by  John  and  Son  at  *Youghall.  On  the  14th 
•>  of  November,  John  and  Son  inform  Bamford,  they  have  sent  by  the 
Gibraltar  500  or  600  barrels.  These,  Bamford  was  bound  to  take ;  having 
ordered  them,  there  was  no  necessity  that  he  should  write  back  to  assent.  It  is 
true  there  turned  out  to  be  486  barrels  only :  Bamford,  perhaps,  on  the  ground 
of  such  deficiency,  might  have  refused  to  accept  any.  ^ut  he  made  no  such 
objection,  and  the  property  was  clearly  vested  in  him. 

Bamford  on  the  same  day  writes  to  Sparkes  to  tell  him  his  oats  are  shipped, 
''about  600  barrels,"  in  the  Oibraltar.  As  this  was  in  compliance  with 
Sparkes's  order,  it  was  unnecessary  for  Sparkes  to  write  back  to  Bamford  to 
accept.  It  is  clear  that  he  intended  to  accept,  for  he  wrote  insure  on  the  same 
day. 

It  may  be  argued,  indeed,  that  he  intended  to  accept,  not  486  barrels,  but 
something  between  500  and  700,  and  not  oats  to  be  delivered  at  Southampton, 
as  the  delivery  turned  out,  but  oats  to  be  delivered  at  Portsmouth.  And  this 
might  have  been  a  ground  on  the  part  of  Sparkes  for  rescinding  the  contract : 
but  he  chose  to  aecept  the  oats  as  part  of  the  oi?der,  reserving  his  right  to  have 
the  remainder,  and  to  have  the  whole  brought  to  him  at  Portsmouth.  It  was 
not  competent  to  Bamford  to  revoke  the  appropriation  of  these  specific  oats. 
When  in  the  way  of  contract  nothing  remained  to  be  done  as  between  him  and 
his  purchaser,  and  all  that  was  wanting,  was  the  delivery  at  a  particular  place 
of  ascertained  goods,  Bamford  could  not  make  his  own  noncompliance  with  his 
contract  to  deliver  the  oats  at  Portsmouth  a  ground  of  disclaiming  an  appro* 
priation,  distinctly  made  and  sufficiently  assented  to.  The  defendant,  there- 
fore, is  precluded  from  saying  that  the  plaintiff  had  no  interest  in  the  oats  in 
question. 

But  even  if  Bamford  had  an  interest,  the  plaintiff  might  recover  as  a  trustee 
•7T91  ^^^  Bamford.     Smith  v,  *Lascelles,  2  T.  B.  187  ;  Lucena  v.  Crawford, 
'  '''J  1  Taunt.  825,  S.  C  2  N.  R.  269 ;  Routh  v,  Thompson,  18  East,  274 ; 
Hagedorn  v,  Oliverson,  2  M.  &  S.  485. 

MauUj  for  the  defendant.  The  plaintiff  had'  no  insurable  interest,  and  he 
cannot  avail  himself  of  Bamford's  name,  because  the  insurance  was  not  effected 
to  protect  Bamford's  interest,  and  Bamford  had  no  interest  when  the  oats  were 
lost.  If  the  policy  were  now  available  for  the  pUintiff  in  repect  of  Bamford's 
interest,  the  underwriters  are  liable  though  thev  could  have  retained  no  pre- 
mium; and  the  plaintiff  has  more  than  an  indemnity;  for,  as  having  no 
interest,  he  gets  a  return  of  the  premium;  and  a  loss  having  occurred  he  sells 
the  policy  to  Bamford.  But  as  there  was  no  intention  to  protect  Bamford's 
interest,  the  plaintiff  cannot  now  avail  himself  of  it.  In  Hagedorn  v.  Oliver- 
son  the  insuraDce  was  made  for  the  benefit  of.  the  person  whose  interest  was 
subsequently  relied  on.  But  a  party  cannot  avail  himself  of  an  Insurance  made 
for  one  who  has  a  conflicting  interest.  In  Irwing  v.  Richardson,  2  B.  &  Adol. 
193,  a  mortgagee  effected  policies  at  two  offices  on  a^ship^  valued  in  each  poliby 
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at  8000Z.|  and  the  ship  being  lost,  he  recciTcd  on  the  two  insuranora  3700/- 
An  action  being  brought  against  him  by  one  set  of  underwriters  to  recover  buk 
their  proportion  of  the  sum  paid  above  3000/.,  and  the  question  being  whether 
the  defendant  had  received  more  than  the  actual  value  of  the  ship  insanble 
and  insured  by  him,  it  was  held,  that  it  was  properly  submitted  to  the  joij, 
whether,  in  effecting  the  policies,  the  defendant  meant  to  insure  his  own  interest 
only,  or  that  of  the  mortgagor  also  ;  a  mortgagee,  at  least  since  the  register  set 
6  G.  4,  c.  110,  not  being  an  owner  to  any  greater  extent  than  that  of  theTtloe 
mort^ged,  and  the  mortgagor  ^continuing  an  owner.  And  here,  the  nm 
plaintiff  himself  had  no  interest  in  the  particular  oats :  they  had  never  ^  ' 
been  delivered  or  appropriated  to  him ;  and  the  whole  effect  of  his  dealmp 
with  M'Gheane  and  Bamford  was,  not  a  right  to  these  particular  oats,  hut  a 
right  to  insist  on  the  delivery  of  600  or  700  barrels  of  oats  at  Portsmoath. 
That  was  the  express  contract  upon  which  he  had,  and  still  has,  a  right  of 
action ;  but  he  had  no  right  to  claim  oats,  which  by  Bamford's  contract  witk 
John  and  Co.,  were  deliverable  at  Southampton.  Thus  in  Idle  v.  ThorntoHi  3 
Gampb.  273,  a  contract  was  made  in  London  for  the  sale  of  tallow  from  a  par- 
ticular ship,  on  arrival  to  be  taken  from  the  king's  landing  scale ;  if  it  should 
not  arrive  on  or  before  a  given  day,  the  bargain  to  be  void :  the  ship  was 
wrecked  off  the  coast  of  Scotknd;  but  the  car^o  was  saved,  and  might  bare 
been  forwarded  to  the  port  of  London  by  the  given  day.  The  vendors  resold 
the  tallow  in  Scotland.  The  purchasers  did  not  offer  them  any  indannitj  if 
they  would  bring  the  tallow  to  London.  It  was  held,  that  under  thes* 
circumstances,  the  vendors  were  not  answerable  for  the  non-delivery  of  the 
tallow. 

TcU/aurd,  was  heard  in  reply.  Our,  adv.  vvk. 

TiNDAL,  0.  jr.  Upon  the  facts  stated  in  the  special  case,  two  objections  hire 
been  made  by  the  defendant  against  the  plaintiff's  right  to  recover;  first,  that 
at  the  time  of  effecting  the  insurance,  the  plaintiff  had  no  insurable  interest  is 
the  oats  shipped  on  board  the  Gibraltar  packet,  and  had  sustained  no  loss  b 
respect  of  them,  so  as  to  entitle  him  to  maintain  the  action  as  to  the  first  conot; 
and,  secondly,  that  Bamford  was  a  stranger  to  the  insurance,  and  had  no  soek 
interest  in  *the  oats  at  the  time  of  the  supposed  loss,  and  had  sustuned 
no  such  damage  as  to  entitle  the  plaintiff  to  maintain  the  action  on  the 
declaration. 

If  the  first  objection  is  determined  in  fiivour  of  the  pUintiff,  it  becomes  no- 
necessary  to  consider  the  second.  For  if  the  plaintiff  had  an  insurable  mtere«t 
at  the  time  the  policy  was  effected,  whatever  change  may  have  taken  place  b 
the  property  in  the  oats  since,  can  have  no  effect  in  relieving  the  underwriter^ 
from  their  liability,  as  the  plaintiff  may  sue  on  the  policy  for  the  benefit  of  the 
party  to  whom  such  property  has  passed.  And  we  think,  looking  at  the  sitn^ 
tion  of  the  parties,  and  the  effect  of  the  correspondence  which  has  passed  betweei 
them,  that  the  plaintiff  had  an  insurable  interest  in  the  oats  upon  which  tL 
policy  was  effected.  The  question  turns  upon  the  right  of  the  plaintiff,  at  tbe 
time  of  effecting  the  policy,  to  the  specific  cargo  of  oats  on  board  the  Gibnlta'' 
packet.  The  plaintiff  contends  those  particular  oats  were  appropriated  to  his: 
the  defendant  on  the  other  hand  contends,  that  no  specific  cargo  of  otts  ws^ 
appropriated,  that  he  had  only  a  right  of  action  agunst  Bamford  on  the  hoogii^ 
and  sold  note  for  the  non-delivery  of  oats  at  Portsmouth,  and  that  he  c(di 
recover  the  same  damages  now  in  such  action,  notwithstanding  the  loss  d  ^ 
Gibraltar  packet. 

Under  the  bought  and  sold  notes,  which  were  entered  into  on  the  10th  NoremW^ 
there  was  no  interest  acquired  in  any  particular.  Nothing  more  was  specif- 
than  that  they  were  oats  to  be  shipped  by  Thomas  John  and  Son  of  Yong^-  - 
and  (as  we  think  must  be  inferred  from  necessary  intendment  upon  the  ha-  - 
the  contract)  that  the  oats  were  to  be  delivered  at  Portsmouth.  This  latter  ei  a 
dition  appears  abundantly  afterwards  from  the  correspondence  between  th£  w^*- 
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*7751  ^'^^^^S  P^rti^s-  Four  days  afterwards,  Bamford,  the  vendor,  has  ^notice 
J  that  the  oats  which  he  intended  as  the  snbject-matter  of  the  contract  at 
the  time  such  contract  was  entered  into,  were  shipping  for  him  by  Messrs. 
Thomas  John  and  Co.,  at  Yoaghall,  on  board  the  Gibraltar  packet,  bound  to 
Southampton }  and  by  the  same  post,  Bamford  writes  to  the  plaintiff,  that  Messrs. 
Thomas  John  and  Son  have  engaged  room  in  the  Gibraltar  packet  to  take  about 
600  barrels  of  oats  on  his  account. 

This  letter  appears  to  us  to  be  an  unequivocal  appropriation  of  the  oats  on 
board  the  Gibraltar  packet,  by  Bamford,  the  only  person  who  had  the  control 
over  them.  And  this  appropriation  is  assented  to  and  adopted  by  the  plaintiff, 
who,  on  the  following  day,  gives  instructions  to  his  agent  in  London  to  effect 
the  policy  on  oats  per  Gibraltar  packet,  from  Youghall  to  Southampton  and 
Portsmouth.  It  is  true  that  Bamford  concealed  from  the  plaintiff  the  fact  that 
the  vessel  was  bound  only  to  Southampton :  but  as  he  entered  into  a  contract  to 
deliver  oats,  which  were  afterwards  fixed  between  the  parties  to  be  these  oats,  at 
Portsmouth,  the  plaintiff  had  the  right  to  hold  him  to  his  bargain,  and  to  call 
upon  him  either  to  procure  the  Gibraltar  packet  to  bring  them  on  to  Portsmouth, 
or  to  forward  them  by  some  other  vessel  to  the  place  of  delivery  :  as  the  con- 
cealment that  the  Gibraltar  packet  was  not  bound  to  Portsmouth,  could  not  upon 
any  legal  principle  divest  ^m  the  plaintiff  the  interest  he  had  in  these  specific 
oats.  Accordingly  the  plaintiff  continually  from  this  time  until  after  the  loss 
of  the  oats,  insists  upon  the  particular  oats  being  forwarded  to  Portsmouth. 

The  letters  from  M'Cheane  to  Bamford  on  the  2lBt  and  2dd  of  November, 
and  the  plaintiff's  letter  of  the  23d,  are  precise  and  peremptory  on  the  point, 
insisting  on  these  particular  oats  being  forwarded  by  the  Gibraltar  packet. 
^7761  ^°  looking  at  the  whole  of  the  transaction,  we  see  *no  assent  on  the 
^  part  of  the  plaintiff  to  vary  his  risht  or  claim  to  those  particular  oats, 
until  after  the  policy  ^  effected  and  the  Toss  known.  And  we  are  not  aware 
of  any  principle  on  which  a  change  in  the  interest,  after  the  policy  is  effected, 
much  less  after  the  loss  has  happened,  can  be  set  up  as  an  answer  by  the  under- 
writers against  a  claim  for  such  loss. 

We  therefore  think,  upon  the  facts  stated  in  this  case,  the  plaintiff  is  entitled 
to  judgment  for  162/.  Judgment  for  plaintiff  accordingly. 


HTDE  and  Another  v.  JOHNSON.    May  9. 

Under  9  G.  4,  c.  14,  8.  1,  an  acknowledgment  signed  by  the  agent  of  the  debtor,  will  not 
retrieve  a  debt  barred  bj  the  Statute  of  Limitations :  it  mnst  be  signed  bj  the  debtor 
himself. 

In  this  action  the  plaintiff  in  order  to  recover  a  debt  barred  by  the  Statute  of 
Limitations,  offered  in  evidence  at  the  trial  before  the  under-sheriff,  a  letter 
written  by  the  defendant's  wife,  in  her  husband's  name,  at  his  request,  offering 
to  pay  the  debt  by  instalments,  and  sent  by  him  to  the  plaintiff. 

The  evidence  was  objected  to  as  not  signed  ''  by  the  party  chargeable  thereby," 
inthin  the  meaning  of  9  G.  4,  o.  14,  s.  I ;  but  the  under-sheriff  received  it,  and 
a  verdict  was  taken  for  the  plaintiff  with  leave  for  the  defendant  to  move  to  set 
it  aside,  and  enter  a  nonsuit  instead,  if  the  Court  should  be  of  opinion  that  the 
letter  ought  to  have  been  received.    Accordingly, 

Chilli  having  obtained  a  rule  nisi  to  that  effect, 

JByleSf  shewed  cause.  It  is  true  the  statute  requires  the  acknowledgment  to 
be  signed  by  the  par^  chargeable  thereby,  and,  except  in  sect.  7,  where  it  recitjBS 
^7771  ^^^  vtaiuiA  21  Jao.  1,  o.  16,  does  not  employ  the  word  ^agent :  but  a 
-*  man's  agent  is  as  much  implied  in  the  mention  of  himself,  as  his  execu- 
tor or  administrator;  and  great  inconvenience  would  ensue,  if  a  party  were  not 
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allowed  in  all  cases  to  bind  him9elf  by  the  recognised  acts  of  his  agent  Aeeord- 
ing  to  that  construction  of  the  statute,  a  party  noable  to  write  would  neTa  be 
capable  of  making  a  binding  acknowledgment  of  a  debt.  In  Whippy  v.  Hiliiy, 
3  B.  &  Adol  399,  it  was  held,  that  the  Statute  of  LiuiitationB  was  not  barred 
by  a  letter  in  which  the  defendant  stated,  ''  that  £unily  arrangements  hid  bea 
making  to  enable  him  to  discharge  the  debt;  thatfiinda  had  Wn  appointed  f« 
that  purpose,  of  which  A.  was  trustee ;  and  that  defendant  had  handed  the 

Slain tifif's  account  to  A. ;  that  some  time  must  elapse  before  payment,  bat  that 
efendaut  was  authorised  by  A.  to  refer  the  plaintiff  to  him  for  any  further 
information ;  but  that  was  because  by  the  statute  9  G*.  4,  the  acknowledgmest 
must  be  signed  by  the  party  chargeable  thereby ;  and  snch  letter  did  not  charge 
the  defendant. 

Ze%,  and  Chilton^  in  support  of  the  rule. 

If  the  signature  of  an  agent  be  admitted,  parol  evidence  most  also  be  sdmitted 
to  prove  the  agent's  authority,  and  then  all  the  inconyenienoe  will  be  reproduce 
which  the  statute  was  passed  to  obviate.  And  after  the  recital  of  the  stetnte 
21  Jac.  1,  c.  16,  which  contains  the  word  agent^  the  omission  of  that  word  ia 
the  enacting  part  of  9  G.  4,  c.  14,  cannot  be  esteemed  aooidental.  The  objec; 
no  doubt  was,  to  exclude  the  temptation  to  perjury  in  the  proof  of  ageser. 
Where  a  written  acknowledgment  has  been  destroyed,  parol  evidence  uaj  be 
given  of  its  contents :  Hayden  v.  Williams,  7  Bingh.  168  :  bnt  that  is  oo  the 

General  principle  which  admits  secondary  evidence  where  primary  has  existed 
but  is  no  longer  forthcoming.  Here  the  statute  meant  to  exclade  the  r,^.^ 
question  of  agency  altogether.  As  to  the  difficulty  suggested  with  respect  ^  "' 
to  parties  who  may  be  unable  to  write,  they  may  at  least  affix  their  mark,  as  ia 
other  oases.  In  Lyde  v,  Barnard,  3  Or.  M.  &  Eos.  101,  Lord  Abinger,  C  B.^ 
says,  ''the  obvious  policy  of  this  statute  was  to  prevent  that  fraud  and  perjuij 
which  had  been  found  by  experience,  or  was  thought  probable,  to  arise  frcfi 
trusting /to  evidence  of  less  authority  than  that  of  a  written  document." 

Our.  adv.tvt 
TiNDAL,  G.  J.  The  short  question  in  this  case  is,  whether  a  letter  offeriBg 
to  pay  a  debt  by  instalments  written  by  the  defendant's  wife  to  the  plaintiff  ia 
her  husband's  name,  and  at  his  request,  and  afterwards  sent  by  him  to  the 
plaintiff,  is  a  sufficient  acknowledgment  or  promise  ''  made  or  oontained  bj  or 
m  some  writing,  signed  by  the  party  chargeable  thereby,"  within  the  meaDis^ 
of  the  9  G.  4,  c.  14,  s.  1. 

The  question  turns  entirely  on  the  construction  of  the  statute,  and  it  amoootB 
in  other  words  to  this,— does  the  statute  9  G.  4,  c.  14,  extend  to  a  writing 
signed  by  an  agent  of  the  party,  or  is  it  confined  to  a  writing  signed  bj  the 
party  himself?  Looking  at  the  words  of  the  statute,  it  is  confined  in  terns  to 
a  writing  '<  signed  by  the  party  chargeable  thereby."  And  as  the  effect  of  that 
statute  is,  for  the  first  time,  to  introduce  a  legislative  exception  into  the  statote 
of  21  Jac.  1,  c.  16,  and  thereby  pro  tanto,  to  repeal  it,  we  do  not  feel  oorsdres 
justified  in  extending  such  exception  beyond  the  plain  and  unambiguoos  meiB- 
ing  of  the  words  employed  therein.  The  legislature  has,  in  many  statates, 
given  equal  efficacy  to  written  instruments  when  signed  *by  the  parties,  k-j^ 
and  when  signed  by  their  agents ;  but  in  all  those  cases  express  words  *• 
have  been  employed  for  that  purpose.  The  Statute  of  Frauds,  in  its  third  set- 
tion,  requires  for  the  purposes  of  that  section,  a  note  in  writing  to  be  ap^ 
by  the  party,  ''or  their  agents  thereunto  lawfully  authorised  ^  writing:'*^ 
the  fourth  section,  a  memorandum  or  note  in  writing  is  required,  ''signed  hf 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  Uv- 
fully  authorised :  in  the  fifth  section,  a  devise  of  lands  is  required  to  be  j^ 
in  writing  to  be  "  signed  by  the  party  so  devising,  or  by  some  other  persoa  is 
his  presence,  and  by  his  express  directions :"  in  the  seventh  section,  a  deelanr 
tion  of  trusts  of  any  lands  shall  be  in  writing  "signed  by  the  party I'^ud 
laetiy,  the  seventeenth  section  requires  upon  the  sale  of  goods,  that  tiiere  akftU 
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be  some  note  or  memorandam  in  writing  of  the  bargain  '^  signed  by  the  parties, 
to  be  eharged  bj  snch  contract  or  their  agents  thereunto  lawfully  authorised/' 
It  appears,  therefore,  that  the  legblature  well  knew  how  to  express  the  distinc- 
tion, not  only  between  a  signature  by  the  party,  and  a  signature  by  his  agent ; 
but  also  to  describe  the  different  mode  by  which  agents  for  different  purposes 
are  to  be  appointed.  The  same  observation  arises  upon  referring  to  the  more 
recent  statutes,  3  &  4  W.  4,  c.  2,  s.  42,  and  c.  42,  s.  5.  When  therefore,  we 
find  in  the  statute  now  under  consideration  that  it  expressly  mentions  the  sig- 
nature by  the  party  only,  we  think  it  a  safer  construction  to  adhere  to  the  pre- 
cise words  of  the  statute,  and  that  we  should  be  legislating,  not  interpreting,  if 
we  extended  itiT  operation  to  writings  signed,  not  by  the  party  chargeable  thereby, 
but  by  his  agent.  And  we  feel  ourselves  the  more  compelled  to  adopt  this 
construction,  as  we  find  the  seventh  section  of  this  same  statute  recites  the 
*7801  ^^^^^^^^  section  of  the  Statute  of  Frauds  so  that  '^'the  legislature  must 
^  have  had  in  their  view,  at  the  very  time  of  passing  this  statute,  and 
therefore  must  have  intended,  the  distinction  between  writings  signed  by  a 
party,  or  signed  by  his  agent. 

Some  inconveniences  have  been  pressed  in  the  course  of  the  argument  upon 
our  attention,  in  cases  where  a  total  inability  of  parties  to  sisn  may  exist ;  out 
the  nature  of  the  signature  which  is  necessary  to  comply  witn  the  requisites  of 
the  statute,  is  such,  as  to  make  it  almost  impossible  to  suppose  a  case  in  which 
a  party  could  not  make  such  a  signature  as  would  satisfy  the  stotute.  And, 
after  all,  in  construing  a  statute,  we  must  not  look  to  cases  of  very  rare  and 
singular  occurrence,  but  to  those  of  every  day's  experience ;  and  whatever  may 
be  the  consequence,  we  must  interpret  the  statute  according  to  the  plain  import 
of  the  language  employed  in  it. 

Upon  the  whole,  we  think  in  this  case,  the  letter  was  not  a  sufficient  writing 
signed  by  the  party,  to  take  the  case  out  of  the  operation  uf  the  enactments  of 
21  Jac.  1,  c.  16.     And,  therefore,  direct  a  nonsuit.  Rule  absolute. 


*781]    *DOBREE  and  Others  v.  NAPIER  and  Another.     May  9. 

Notwithstanding  the  proyisions  of  the  Foreign  Bnlistment  Act,  59  G.  3,  c.  69,  a  British 
subject  who,  in  the  service  of  a  foreign  State  at  peace  with  Great  Britain,  captures  a 
British  yessel  which  is  lawfully  condemned  as  prize  for  breaking  blockade,  is  not 
liable  to  an  action  at  the  suit  of  the  owner  of  the  ressel. 

To  a  declaration  in  trespass  for  seizing  and  taking  a  certain  steam  yessel  of 
the  phiintiff,  called  the  Lord  of  the  Isles,  and  converting  and  disposing  of  the 
same,  the  defendant  Napier  pleaded. 

First,  not  guilty ;  secondly,  that  before  and  at  the  time,  when,  &c.,  in  the 
declaration  mentioned,  he  was  employed  and  retained  in  the  service  of  Donna 
Maria,  Queen  of  Portugal,  as  an  admiral  in  the  Portuguese  navy,  and  chief 
commander  of  a  certain  squadron  thereof,  the  said  Queen  of  Portugal  during 
the  time  aforesaid,  being  at  peace  with  our  sovereign  Loird  William  IV. ;  and 
that  before  and  at  the  time  when,  &c.  divers  enemies  of  the  said  queen  were 
waging  war  against  her  both  by  sea  and  land ;  and  thereupon,  and  before  the 
said  time  when,  &c.  the  said  queen  had  commanded  the  defendant  Charles 
Napier,  as  such  admiral  and  chief  commander  as  aforesaid,  to  establish  and  pro- 
claim a  blockade  along  the  coast  of  Portugal,  and  the  defendant  Napier  in  obe- 
dience to  the  said  command  of  the  queen,  had  before  the  time  when,  &c.  duly 
established  and  procbimed  a  good  and  sufficient  blockade  along  the  said  coast  of 
Portugal,  and  had  put  and  placed  divers,  to  wit,  fifty  ^ips  of  war  in  and  upon 
the  high  seas  along  the  said  coast,  for  the  purpose  of  supporting  and  maintain- 
ing the  said  blockaide;  which  blockade  the  last-mentioned  ships  were  sufficient 
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duly  to  maintain  and  anpport,  and  did  in  fact  maintain  and  Bapnort;  of  all 
which  premises  the  plaintiff's  had  notice.  That  after  the  said  blockade  bd 
been  so  estabUshed  and  proclaimed  *a8  aforesaid,  and  while  the  same  ^^ 
was  so  supported  and  maintained,  the  said  steam  yesael  in  the  declaration  ^ 
mentioned  just  before  the  said  time  when,  &o.,  being  on  the  high  seas,  bj  and 
with  the  consent  and  under  the  authority  and  direction  of  the  plaintiffs,  did 
break  the  said  blockade  contrary  to  the  law  of  nations  in  tbat  behalf  3  where- 
upon the  defendant  Napier,  as  such  admiral  and  chief  commander  as  lioresud. 
and  as  the  servant,  and  by  the  command  of  the  said  queen,  at  the  said  time^ 
when,  &c.  did  seize  and  take  the  said  steam  vessel  in  the  declaration  mentioaed 
as  he  lawfully  might  for  the  cause  aforesaid;  and  that  defendant  Ni^ier  wv 
ready  to  verify. 

Thirdly,  that  before  and  at  the  time  when,  &c.  in  the  declaration  mentiooei 
he  was  employed  and  retained  in  the  service  of  X)onna  Maria  Queen  of  P<»tiigai. 
as  chief  commander  of  a  certain  squadron  of  the  Portuguese  navy,  the  said 
queen  then  being  at  peace  with  our  said  sovereign  lord  the  king;  that  befcie 
and  at  the  time  when,  &c.  divers  enemies  of  the  said  queen  were  waging  nr 
against  her  both  by  sea  and  land,  whereof  the  plaintiffs  then  had  notice :  asd 
that  just  before  the  said  time  when,  &c.  the  said  ship  or  steam  vessel  in  t^ 
declaration  mentioned,  laden  with  warlike  stores  and  ammunition,  by  and  wiiL 
the  consent,  and  under  the  direction  and  authority  of  the  plaintifb,  was  oo  tb 
high  seas  aidiuff  and  assisting  the  said  enemies  of  the  said  queen ;  wherenpcs 
the  defendant  Napier,  as  suon  chief  commander  as  last  aforesaid,  and  as  tl» 
servant  and  by  the  command  of  the  said  queen,  at  the  said  time  when,  &t 
attacked  and  captured,  seised  and  took  the  said  steam  vessel  in  the  deelara^ 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid;  and  that,  the  ddie&d- 
Napier  was  ready  to  verify. 

4thly.  That  before  and  at  the  time  when,  &c.,  the  said  steam  vessel  in  tk 
declaration  mentioned  was  in  a  ^certain  port  upon  the  coast  of  Portugal,  n^^ 
to  wit,  the  port  of  St.  Martinho,  and  the  said  steam  vessel  had  just  be-  *- 
fore  the  said  time  when,  &c.  discharged  a  cargo  ut  the  said  port  destined  for  tk^ 
use  of  certain  persons  then  being  enemies  of  Donna  Maria  Queen  of  Portagin 
the  said  queen  then  being  at  peace  with  our  said  sovereign  Lord  the  King;  t^ 
thereupon  the  defendant  Napier,  claiming  to  be  and  acting  as  admiral  and  chief 
commander  of  a  certain  squadron  of  the  Portuguese  navy,  and  as  servant  of  the 
sud  queen,  and  by  her  command,  at  the  said  time  when,  &o.  attacked,  ca^ttnre*^ 
seized,  and  took  the  said  steam  vessel  in  the  declaration  mentioaed  as  lavfz^ 
prize ;  and  such  proceedings  were  thereupon  had  according  to  the  law  of  ?9- 
tugal,  in  a  certain  court  of  law  in  the  kingdom  of  Portugal,  of  competent  ju^ 
diction  in  that  behalf,  to  wit,  the  Supreme  Tribunal  of  Marine  at  Lisbon,  thai 
afterwards,  to  wit,  on  the  27th  of  September,  1833,  at  Lisbon,  irn^the  kisgdoa 
of  Portugal,  in  and  by  the  said  court,  the  said  steam  vessel  in  the  deeUxanoa 
mentioned  was  adjudged  to  have  been  justly  and  lawfully  taken,  and  was  then 
in  due  course  and  form  of  law,  condemned  as  lawful  prise,  and  as  forfeited  ti 
the  said  Queen  of  Portugal :  and  that,  the  defendimt  Napier  was  readj  t^ 
verify. 

5thly.  That  the  plaintiffs,  after  the  1st  of  November,  1819,  and  during  ^• 
reign  of  his  present  Majesty,  and  before  the  said  time  when,  &c.,  not  regsraag 
the  statute  in  such  case  made  and  provided,  were  within  a  certain  port  of  th> 
United  Kingdom  of  Qreat  Britain  and  Ireland,  to  wit,  within  the  port  of  U^ 
don,  without  the  leave  and  license  of  his  said  Majesty  for  that  porpose  fir^  hai 
and  obtained,  knowingly  concerned  in  the  equipping  and  furnishing  of  the  said 
steam  vessel  in  the  declaration  mentioned,  with  intent  that  the  same  shoald  be 
employed  in  the  service  of  a  certain  foreign  *prinoe,  to  wit,  Don  Miguel,  j.*^^ 
of  Portugal,  as  a  transport  and  store-ship,  contrary  to  the  said  statste:'^  '' 
and  by  virtue  and  force  of  the  said  statute  the  said  steam  vessel  in  the  dedart- 
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tion  mentioned,  afterwardfl  and  before  the  said  time  when,  &o.,  became  and  was 
forfeited  to  bis  said  Majesty :  and  that,  the  defendant  Napier  was  ready  to  verify. 

The  defendants  pleaded  sixthly,  that  the  vessel  was  not  the  property  of  the 
plaintiffs ;  of  which  the  defendants  pat  themselves  npon  the  country. 

Replication.  Issue  on  the  first  plea.  To  the  second  the  plaintiffs  replied,  that 
before  and  at  the  time  when  &c.,  they  the  plaintiffs,  and  also  the  defendants,  were 
natural  born  subjects  of  his  present  Majesty  William  the  Fourth,  and  the  said 
steam  vessel  in  the  declaration  and  second  plea  mentioned  was  a  British  registered 
vessel,  and  entitled  to  all  and  every  the  privileges  and  advantages  belonging  to 
80ch  British  registered  vessel.  That  i^ter  the  1st  of  November,  1819,  and 
daring  the  reign  of  his  said  present  Majesty,  and  before  the  said  time  when,  &c. 
the  said  C.  Napier,  being  such  natural  bom  subject  of  his  Majesty  aforesaid,  and 
not  regarding  the  statute  in  such  case  made  and  provided,  without  the  leave  or 
license  of  his  Majesty  in  any  form  whatever,  accepted  a  commission  or  appoint- 
ment as  an  officer  in  the  service  of  a  certain  foreign  power,  that  is  to  say,  accepted 
the  office  of  admiral  in  the  Portuguese  navy,  and  chief  commander  of  a  squadron 
thereof  in  the  service  of  the  said  Donna  Maria,  Queen  of  Portugal,  as  in  the  second 
plea  mentioned,  and  continually  from  thence,  and  at  the  said  time  when,  &o., 
was  employed  and  engaged  in  the  service  of  the  said  Donna  Maria,  and  served  in 
and  on  board  divers  ships  and  vessels  of  war  of  the  said  Donna  Maria,  and  in 
and  on  board  divers  other  ships  and  vessels  used  by  her  for  warlike  purposes, 
"^7851  ^°^  ^^  ^^'  service,  contrary  to  the  said  '''statute.  That  the  said  C. 
^  Napier  at  the  said  time  when,  &c.,  whilst  he  was  such  officer,  and  so 
employed  and  engaged  as  aforesaid,  and  bv  virtue  and  in  the  coarse  of  such 
illegal  employment  and  service,  seized  and  took  the  said  steam  vessel  of  the 
plaintiffs  as  in  the  declaration  mentioned ;  and  that,  they  were  ready  to  verify. 

A  similar  replication  to  the  third  and  fourth  pleas. 

The  plaintiffs  demurred  to  the  fifth  plea,  and  shewed  the  following  causes  of 
demurrer;  that  it  was  not  therein  alleged  that  the  said  steam  vessel  was  ever 
seized  or  condemned  as  forfeited,  or  that  the  defendant  had  any  authority  from 
his  majesty  to  seize  the  said  steam  vessel. 

They  also  demurred  to  the  last  plea,  on  the  ground  that  the  defendant  had 
not  thereby  traversed  or  denied,  or  attempted  to  put  in  issue  any  allegation  con- 
tained in  the  declaration,  but  had  introduced  and  attempted  to  put  in  issue  a 
matter  of  fact  not  alleged  or  necessary  to  be  alleged ;  and  also  that  the  said  last  plea 
contained  new  matter  not  any  where  before  alleged,  and  concluded  to  the  country, 
and  not  with  a  verification  :  that  by  the  said  last  plea  the  defendant  attempted 
to  raise  a  question  whether  the  vessel  in  the  declaration  mentioned  was  the  pro- 
perty of  the  plaintiffs,  whereas  the  action  and  the  declaration  of  the  plaintiffs 
would  be  supported  by  shewing  a  mere  possession  of  the  plaintiffs  at  the  time 
the  trespass  was  committed :  and  also  that  the  said  last  plea  was  no  answer  to 
the  declaration,  and  was  evasive,  argumentative,  and  uncertain. 

Demurrer  to  replications,  and  joinder  in  demurrer. 

Stephen^  Serjt.,  for  the  plaintiffs.  It  appears  by  the  replication,  that  when 
the  defendant  took  the  plaintiffs'  ship,  he  was  enffaged  in  a  foreign  service  con- 
j^^gg-,  trary  to  the  provisions  of  the  Foreign  Enlistment  Act,  59  0.  3,  *c.  69. 
^  And  he  cannot  justify  a  trespass  by  shewing  that  he  has  violated  the 
provisions  of  a  public  act  of  parliament.  He  was  liable  to  prosecution  for  en- 
listing  in  the  foreign  service,  and  if  he  had  killed  any  British  subject  in  the 
oourse  of  the  illegal  enterprise,  he  would  have  been  guilty  of  murder  or  man- 
slaughter. A  party  who  justifies  under  the  command  of  another  must  shew  an 
authority  either  in  the  person  who  gives  the  command,  or  in  himself;  but  from 
the  replication  it  appears  that  the  defendant  could  receive  no  authority  from 
the  Queen  of  Portugal,  and  of  himself,  he  could  have  no  right  to  take  the  ship 
of  a  fellow-subject :  so  that  without  resorting  to  the  Foreign  Enlistment  Act, 
the  pleas  furnish  no  answer  to  the  declaration.  The  allegation  that  the  plain- 
tiffs had  broken  the  blockade,  contrary  to  the  law  of  nations,  amoanta  to  nothing. 
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for  this  Court  is  to  administer  the  law  of  England,  not  the  law  of  natiflM:  if 
it  means  that  the  plaintilb  Invoke  the  hlockade  in  violation  of  the  liriito  of  sok 
belligerent,  a  third  party,  subject  of  the  same  oounti^  as  the  partj  DreihiBgtk 
blockade,  has  no  right  to  interfere ;  at  all  eyents  not  m  opposition  to  the  exjra 
enactment  of  a  statute.    Independently  of  the  statute  59  O.  3,  c.  69,  no  ob- 
ject is  warranted,  without  the  leave  of  his  own  government,  to  asau]  m  a 
foreigner's  ship :  Hale  de  jure  maritime;  part  iii.  c.  28 :  it  is  a  depreditioi: 
much  less  to  assail  ships  of  his  own  country,  not  only  without  a  oemmuaoB, 
but  even  in  violation  of  a  statute.    In  YinePs  Abridgment,  Trespass,  0.  t,32, 
it  is  laid  down,  <<  if  the  sheriff  has  not  any  writ,  and  makes  a  wanaat  to  J.  D. 
to  arrest  J.  S.,  an  action  lies  for  J.  S.  agunst  J.  D.  for  this  anest,  and  agust 
the  sheriff  likewise.^'    So  F.  a,  4,  pi.  9.     '<  Trespass  quare  dansum  fr^tel 
averia  cepit  et  asportavit :  the  defendant  came  and  justified,  and  pleaded  a  by- 
law, &c.,  and  that  he,  as  bailiff,  took  the  beasts  as  a  distress  fw  breadi  n*^ 
*of  the  bye-law  by  the  plaintiff;  and  upon  proUx  pleadings,  which  were  ^ 
drawn  upon  the  precedent  of  !nnteney's  case,  1  Or.  Car.  532,  and  March,  28, 
the  plaintiff  demurred,  and  many  exceptions  were  taken,  but  in  the  rewhlian 
of  the  Court,  Holt,  C.  J.,  said,  that  the  pleadings  are  ill,  because  thai  tbe 
defendant  had  not  ^leton  a  precept  to  make  the  distress ;  for  he  could  not  do  it 
ex  officio,  no  more  than  a  sheriff  might  execute  a  judgment  of  B.  B.   Ooa- 
mand  in  this  case  is  traversable;  for  this  is  the  difference  between  a  JQ>f>^ 
tion  in  trespass,  and  an  avowry  in  replevin,  that  the  justification  there  ii  intke 
right,  and  therefore  not  traversable." 

No  man  can  sue  on  a  cause  of  action  which  is  in  violation  of  an  actof  paibr 
ment.  Wetherell  v.  Jones,  3  B.  &  Adol.  221 ;  Bensley  v.  Bigndd,  5  B.t 
Aid.  835.  In  Langton  v.  Hughes,  1  M.  &  S.  597,  Le  Blanc  says,  ''Itis  la 
established  principle,  that  the  Court  will  not  lend  its  aid  in  order  to  enfone  i 
contract  entered  into  with  a  view  of  canying  into  effect  any  ihinff  which  is  pn- 
hibited  by  law."  In  Lightfoot  v.  Tenant,  1  B.  &  P.  555,  it  is  said,  <<iio  Coot 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immorJv 
an  illegal  act."  And  Montefiore  v.  Montefiore,  1  W.  Bl.  363,  shewa  thafttbe 
same  principle  applies  to  a  defence  affected  by  the  same  infirmity.  Thmhri 
Mansfield  says,  '^  that  no  man  shall  set  up  his  own  iniquitv  as  a  defeoee,  ai^ 
more  than  as  a  cause  of  action."  In  Doe  dem.  Roberts  v.  Roberts,  2  B.  &  AU. 
367,  it  was  held,  that  no  man  can  be  allowed  to  idlege  his  own  6mad  to  avoi 
his  own  deed ;  and  therefore,  where  a  deed  of  conveyance  of  an  estate  fion  m 
brother  to  another  was  executed  to  give  the  latter  a  colourable  <pdifieatioa  to 
kill  game,  it  was  held,  that  as  against  the  parties  to  the  deed,  it  was  r«ygg 
valid,  and  was  ^sufficient  to  support  an  ejectment  for  the  premises.  In 
Robinson  v.  Nahon,  1  Campb.  245,  the  defendant  was  estopped  ^Betapus 
own  bigamy  as  a  bar  to  an  action  for  the  use  and  occupation  of  certain  ^^■'■^ 
apartments  of  the  plaintiff  by  the  defendant's  wife.  And  in  Allen  v.  Wood,  1 
New  Cases,  8,  the  princii>le  that  a  defendant  shall  not  avail  himself  of  his  on 
wrong  was  admitted,  but  in  that  case  it  lay  upon  the  plaintiff  to  establish  the 
existence  of  the  wrong.  The  plaintifis  here,  stand  upon  a  primt  bde  w^ 
and  it  is  for  the  defendant  to  excuse  the  trespass.  He  may  have  had  ooalici' 
ing  duties  to  perform,  but  if  so,  his  duty  to  his  own  country  must  prenil  Ao- 
cording  to  Huber,  de  conflictu  legnm,  courtesy  is  only  due  to  the  laws  of  ai- 
otber  country  where  they  do  not  cUish  with  our  own :  and  Hale  saya,  FL  Or. 
68,  "  there  cannot,  or  at  least,  should  not  be  two  or  co-ordinate  absolateq^ 
ances  by  one  person  to  several  independent  or  absolute  princes;  ferthat  bfW 
prince  that  hath  the  prior  obligation  of  allegiance  from  nis  subject  cannot  loii 
that  interest  without  his  own  consent  by  his  subject's  resigning  himaelf  tot* 
subjection  of  another." 

Then,  as  to  the  fifth  plea,  it  alleges  only  a  forfeitare;  not  a  >^**'*^^ 
sequence;  nor  any  authority  from  the  Crown  to  the  defendant  to  f^?[ 
seizure ;  and  the  property  in  the  vessel  is  not  divested  out  of  die  pUalin  ^ 
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cause  th^  have  done  an  aet  which  may  subject  them  to  a  forfeiture.  Till  an 
inquest  of  office  is  holden,  the  Grown  cannot  seize.  3  BI.  Com.  259.  In  Wil- 
kins  V,  Despard,  6  T.  R.  11,  it  was  held  that,  where  a  ship  had  been  forfeited 
by  breaoh  of  the  conditions  of  an  act  of  parliament,  the  owner  could  not  main- 
tain trespass  against  the  party  seizing  it ;  but  it  was  not  contended  that  a  for- 
^7891  ^^^^^  without  seizure  would  deyest  the  property.  And  the  plea  there, 
J  shewed  an  authority  to  ^seize ;  for  it  alleged  that  the  defendant  seized 
to  the  use  of  his  majesty  and  of  himself.  Here,  the  forfeiture  belonged  to  the 
Crown  only . 

With  reference  to  the  sixth  plea,  the  Court  redommending  that  the  plaintiff 
should  amend  by  joining  issue  on  the  plea,  Stephen  acquiesced. 

Orowder  for  the  defendant  Napier.  This  action  is  of  the  first  impression. 
The  plaintiffs  seek  damages  for  an  act  done  by  a  foreign  state,  which  that  state 
was  justified  in  doins.  If  this  Court  has  no  right  to  inquire  into  the  law  of 
nations  on  such  a  subject,  the  plaintifis  have  applied  to  the  wrouff  tribunal. 
[TiNDAL,  C.  J.,  referred  to  Le  Cauz  v.  Eden,  2  Dougl.  594.  But  the  English 
courts  recoffuise  the  law  of  nations ;  and  in  that  law  there  is  no  clearer  prin- 
ciple than  Uie  right  of  a  nation  interested  in  such  a  proceeding  to  enforce  a 
blockade.  Upon  the  plaintiffs'  breaking  the  blockade,  the  Queen  of  Portugal 
bad  a  right,  by  herself  or  her  servants,  to  take  his  vessel,  and  condemn  it  as  a 
lawful  prize  in  a  Court  of  Admiralty.  The  propriety  of  the  condemnation  set 
out  in  the  fourth  plea  has  not  been  contested;  and  but  for  the  Foreign  Enlist- 
ment Act  referred  to  in  the  replication,  the  right  to  enforce  the  blockade  by 
capture  could  be  as  little  disputed.  The  enactment  of  that  statute  seems  to 
admit  that,  at  common  law,  it  would  have  been  no  offence  in  the  defendant  to 
enter  into  a  foreign  service ;  and  it  was  common  for  British  subjects  to  do  so, 
as  in  the  instance  of  the  Irish  brigade.  The  defendant  was  not  acting  jure 
belli  on  his  own  account,  and  the  Queen  of  Portugal  was  entitled  to  employ 
whom  she  pleased  as  her  servant. 

But,  under  the  Foreign  Enlistment  Act,  the  offence  committed  by  the  de- 
*7d01  ^^°^°^  ^^  ^^^  entering  into  the  ^service  of  the  Qaeen ;  not  the  taking 
J   this  vessel  by  her  orders ;  for  entering  into  the  service  he  was  liable  to 
be  punished  under  the  act ;  but  an  offence  committed  as  between  him  and  the 
Crown  of  England  cannot  give  the  plaintiffs  a  claim  to  damages  for  an  act 
which,  as  between  the  plaintiffs  and  the  defendant's  employer,  was  lawful. 
Under  an  old  statute,  an  apprentice  who  fled  into  a  foreign  slure  was  guilty  of 
a  misdemeanor :  if,  at  the  command  of  the  owner  of  a  close,  such  fugitive 
apprentice  had  turned  out  cattle  damage  feasant,  could  the  owner  of  the  cattle 
sue  the  apprentice,  where  no  action  h,j  a«;ainst  the  master  ?    The  plaintiffs 
may  traverse  the  command  of  the  Queen  or  Portugal,  and  that  is  sufficient  for 
their  protection,  if  the  defendant  has  violated  any  law  as  between  himself  and 
the  pUdntiffis.     It  is  true  a  man  can  neither  sue  nor  defend  in  respect  of  his 
own  wrong ;  but  the  wrong  which  he  is  precluded  from  setting  up  by  way  of 
defence,  must  be  a  wrong  as  between  him  and  the  plaintiff, — a  wrong  which  is 
connected  with  the  transaction  which  is  the  subject  of  dispute ;  a  wrong  ex- 
traneous to  the  transaction  can  be  no  ground  for  damages  wluch  the  transaction 
itself  gives  no  right  to  claim.     If  it  were  otherwise,  a  party  might  recover 
against  a  servant  for  an  act  which  the  master  was  authorized  to  do.    As^  agamst 
the  plaintiffs  there  has  been  no  violation  of  the  law  in  this  transaction,  and 
they  cannot  claim  damages  because,  as  between  the  defendant  and  the  crown 
of  England,  an  offence  may  have  been  committed.    The  defendant  does  not 
rely  on  his  own  wrong,  but  on  the  right  of  the  Queen  of  Portugal ;  as  that 
right  is  set  forth,  the  trespass  complained  of  is  prim&  facie  legsA,  and  the 
offence  committed  by  the  defendant  does  not  render  it  illegal.    If  the  act  of  the 
Queen  of  Portugal  be  not  legal,  the  defendant  has  been  guilty  of  piracy ;  11 
A  12  W.  8,  0.  7,  8.  8 ;  and  Uien,  the  plaintiff's  right  of  action  is  merged  in 
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the  felony.     (Tindal,  G.  J.    That  act  is  dlTerso  intnita :  it  appliM  to  ^^^ 
outrages  committed  luori  can8&  ander  colour  of  a  commission  from  some  ^  ' 
power  :  here,  there  was  a  real  commission.]     If  the  act  of  the  qneen  werelegil, 
the  defendant  would  not  have  been  guilty  of  murder  had  homicide  ensaed  in 
the  attempt  to  enforce  her  rights. 

But  the  statute  59  Q.  3,  c.  69,  s.  7,  imposes  a  penalty  on  posoiiB  fitting 
out  armed  vessels  to  aid  in  military  operations  with  any  foreign  powers  vitbont 
license,  or  issuing  commission  for  ships,  and  enacts  that  "  every  such  ship  v 
vessel,  with  the  tackle,  apparel,  and  furniture,  together  with  all  the  materwi, 
arms,  ammunition,  and  stores  which  may  belong  to  or  be  on  board  of  mj  sodi 
ship  or  vessel,  shall  be  forfeited ;  and  it  shall  be  lawful  for  any  officer  of  his 
Majesty's  customs  or  excise,  or  any  officer  of  his  Majesty's  navy,  who  is  bj 
law  empowered  to  make  seizures  for  any  forfeiture  incurred  under  any  of  tiie 
laws  of  customs  or  excise,  or  the  laws  of  trade  and  navigation,  to  s^ie  sriek 
ships  and  vessels  aforesaid,  and  in  such  places  and  in  such  manner  in  wild 
the  officers  of  his  majesty's  customs  or  excise,  and  the  officers  of  his  M&jeitri 
navy,  are  empowered  respectively  to  make  seizures  under  the  laws  of  ca^um 
and  excise,  or  under  the  laws  of  trade  and  navigation/' 

And  the  plaintiff  being  engaged  in  the  prosecution  of  an  illegal  adfentare. 
had  no  property  in  the  ship,  and  therefore  b  precluded  from  suing.  In  Beni- 
ley  V,  Bignold,  5  B.  &  Aid.  335,  it  was  held,  that  a  printer  could  not  tccots 
for  labour  or  materials  used  in  printing  any  work,  unless  he  affixed  his  duk 
to  it,  pursuant  to  the  39  Q.  3,  c.  7,  s.  27  :  so  in  Stockdale  v.  Onwhyn,  5  B.  t 
G.  173, — that  the  first  publisher  of  a  libellous  or  immoral  work  could  do; 
^maintain  an  action  against  any  person  for  publishing  a  pirated  edition  :  r^^ 
and  in  Du  Best  v.  Beresford,  2  Camp.  511,  in  trespass  for  destroying  a  *-  '** 
picture,  it  was  held,  that  the  defendant  mi^ht  plead  that  it  was  a  scandiioss 
libel  upon  individuals,  and  that,  being  publicly  exhibited,  he  cut  it  to  piece 
by  way  of  abating  a  nuisance,  and  that  the  owner  of  such  a  libel  pietiire »: 
destroyed,  was  at  most  only  entitled  to  recover  the  value  of  the  paint  and  can- 
vass which  formed  its  component  parts.  Wilkins  v.  Despard,  5  T.  &  H  Hi 
is  in  point.     There,  a  ship  having  been  seized  as  forfeited  under  the  ^Si^' 

Sition  Act,  12  Car.  2,  c.  18,  by  a  governor  of  a  foreign  country  belonging  t<^ 
reat  Britain,  it  was  held  that  the  owner  could  not  maintain  trespass  agaio^ 
the  party  seizing,  although  the  latter  did  not  proceed  to  condemnatioD  j  f(?^ 
by  the  forfeiture,  the  property  was  devested  out  of  the  owner.  And  in  tbis 
case  the  subsequent  seizure  and  condemnation  have  relation  to  the  aetoffi^^r- 
feiture. 

Stephefiy  in  reply.  As  to  the  suggestion  of  piracy,  a  felony  cannot  be  set 
up  as  a  defiance  for  trespass.  This  was  an  outrage  by  a  British  subject  agiinf| 
a  British  subject,  in  time  of  peace,  and  therefore  all  the  argument  de  jure  belli 
is  inapplicable.  There  is  no  ground  for  saying  that  entering  into  a  foreign 
service  was  not  a  misdemeanor  at  common  law.  Lord  Coke  saya  (3  Inst.  144.) 
it  is  not  lawful  for  a  subject  of  this  realm  to  take  a  pension  from  any  fbceign 
king.    Hawkins,  b.  i.  c.  22,  s.  3,  is  an  authority  to  the  same  effect. 

And  the  terms  of  the  act  59  0-.  3,  c.  69,  exclude  the  argument  that  tbe  d^ 
fondant's  offence  was  the  entering  into  the  service  of  the  queen,  not,  the  acting 
by  her  command.  The  language  of  the  second  section  is,  that  any  person  vb' 
'<  shall  serve  in  and  on  board  any  *ship  or  vessel  of  war,  or  in  and  on  ^r% 
board  any  ship  or  vessel  used  or  fitted  out,  or  equipped  or  intended  to  ^  ''' 
be  used  for  any  warlike  purposes,  in  the  service  of,  or  for  or  under  or  in  aid  of 
any  foreign  power,  &c.,  shall  be  deemed  guilty  of  a  misdemeanor." 

The  right  of  seizing  a  vessel  for  breaon  of  blockade  has  never  been  cvricii 
bwond  the  subjects  of  the  belligerent  power.  Vattel,  b.  3,  o.  7,  a.  117,  ajs. 
''If  I  lay  siege  to  a  place,  or  even  simply  blockade  it,  I  have  a  right  to  kia^er 
any  one  from  entering,  and  to  treat  as  an  enemy  whoever  attempta  to  enter  tbe 
place;  or  carry  any  thing  to  the  beseiged  without  my  leavC;  for  he  Of^Kses  mj 
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undertaking,  and  may  ooniribute  to  the  miscarriage  of  it,  and  tbas  involye  me 
in  all  the  misfortunes  of  an  nnsncoessfal  war."  Here,  the  seisure  was  by  the 
defendant,  not  by  the  blockading  power ;  for  he  is  preoladed  from  identifying 
himself  with  the  blockading  power,  by  the  Foreign  Enlistment  Act.  And  by 
the  same  act  he  is  estopped  to  say  that  he  was  the  servant  of  the  qneen. 

With  respect  to  the  condemnation  of  the  vessel  as  lawful  prize,  it  is  true  that 
a  court  of  law  will  not  enter  the  question  of  prize  or  no  prize, — Le  Caux  v, 
Eden,  2  Doud.  594,  Faith  v.  Pearson,  6  Taunt.  439,  Michell  v.  Bodney,  2  Bro. 
P.  C.  423,— because  it  would  be  inconvenient  for  the  ordinary  tribunals  to  deal 
with  such  questions,  arising  out  of  the  law  of  nations ;  but  that  reason  does  not 
apply  to  the  present  case,  which  turns  on  the  municipal  law  of  this  country.  The 
Courts  have  no  power  to  decide  on  the  privileges  of  parliament;  but  they  may 
determine  whether  a  particular  case  falls  within  the  privilege  or  not :  Jay  v. 
Topham,  cited  in  Burdett  v.  Abbott,  14  East,  1. 

Then,  the  allegation  that  the  plaintiffs  were  themselves  violating  the  provi- 
'*^7941  ^^^^  ^^  ^^®  Foreign  Enlistment  Act,  *is  a  mere  tu  quoque,  and  no  jus- 
•*  tifioation  of  the  defendant's  trespass:  the  wrong  of  the  plaintiffs  cannot 
sanction  the  wrong  of  the  defendant ;  and  the  plaintiffs'  property  in  the  vessel 
could  not  be  devested  till  office  found.  In  Dubost  v,  Beresford,  Lord  Ellen- 
borough  did  not  decide  that  the  destruction  of  the  picture  was  legal,  but  merely 
that  the  article  had  no  value  as  a  picture,  and  that  the  plaintiff  was  only  enti- 
tled to  recover  for  the  loss  of  the  canvass.  In  Stockdale  v.  Onwhyn,  the  plain- 
tiff claimed  a  right  in  what  was  itself  a  nuisance— the  immoral  publication. 
The  ship,  in  respect  of  which  the  plaintiffs  here  claim,  was  a  lawful  object  of 
'  property,  of  which  the  owner  could  not  be  devested  by  the  bare  commission  of 
a  misdemeanor.  Our.  adv,  tfuU, 

TiNBAL,  C.  J.  The  plaintiffs  declare  in  this  action  against  the  two  defen- 
dants for  seizing  and  taking  a  steam  vessel  of  the  plaintiffs,  and  converting  the 
same  to  their  use. 

The  defendants  sever  in  their  pleading,  but  each  puts  upon  the  record  sub- 
stantially the  same  justification,  to  which  the  answers  given  by  the  replication 
are  the  same,  and  the  same  questions  of  law  are  raised  thereon. 

It  will  be  sufficient  therefore,  to  consider  the  case  as  it  is  raised  upon  the 
pleadings  mth  respect  to  the  first  named  defendant,  Charles  Napier. 

The  third  special  plea  of  the  defendant  Charles  Napier  alleges,  that  as  a  ser- 
vant of  the  Queen  of  Portugal,  and  by  her  command,  he  seized  and  took  the 
steam  vessel  of  the  plaintiffs  as  lawful  prize,  and  that  such  proceedings  were 
thereupon  had,  according  to  the  laws  of  Portugal,  in  a  court  of  law  in  the  king- 
dom of  Portuj^al  of  competent  jurisdiction  in  that  behalf,  that  afterwards,  in 
and  by  the  said  court,  the  said  steam  vessel  was  adjudged  to  have  been  justly 
4.-qg-,  and  lawfully  *taken,  and  was  then  in  due  course  and  form  of  law  con- 
-I  demned  as  lawful  prize,  and  as  forfeited  to  the  Queen  of  Portugal.  In 
answer  to  this  plea,  the  plaintiff  in  his  replication  alleges  certain  faets,  which 
bring  the  service  of  the  defendant  Charles  Napier  under  the  Queen  of  Portu- 
gal, upon  the  occasion  in  question,  within  the  restrictions  of  the  statute  59  0. 
3,  0.  69,  s.  2,  generally  known  by  the  name  of  the  Foreign  Enlistment  Act; 
and  to  this  re^cation  the  defendant  demurred. 

We  think  it  is  perfectly  clear,  that,  except  for  the  facts  introduced  by  the 
replication,  the  plea,  standing  alone  and  unanswered,  would  be  a  conclusive  bar 
to  the  plaintiff's  right  of  action.  The  sentence  of  a  foreign  court  of  competent 
jurisdiction,  condemning  a  neutral  vessel  taken  in  war,  as  prize,  is  binding  and 
conclusive  on  all  the  world ;  and  no  English  court  of  law  can  call  in  question 
the  propriety,  or  the  grounds,  of  such  condemnation.  It  is  sufficient  to  refer  to 
the  case  of  Hughes  v.  Cornelius  and  others,  Sir  T.  Baym.  473,  as  a  decisive 
authority  on  that  point.  It  follows  that  after  the  sentence  of  the  Court  of  Lis- 
bon, it  cannot  be  contraverted  in  this,  or  any  other  English  court,  that  the 
steam  vessel  was  rightly  tiJcen  by  the  Queen  of  Portmg^  as  priscy  and  that 
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be  admitted  attorneys  of  the  said  courts,  any  five  of  whom  (one  whereof  to  be 
one  of  the  said  masters  or  prothonotaries)  should  be  competent  to  condaci  the 
examination ;  and  that  from  and  aft«r  the  last  day  of  the  present  Easter  Twm, 
subject  to  such  appeal  as  therein-after  mentioned,  no  person  should  be  admitted 
to  be  sworn  an  attorney  of  any  of  the  said  courts,  except  on  production  of  a 
certificate  signed  by  the  major  part  of  such  examiners  actually  present  at,  and 
conducting,  bis  examination,  testifying  his  fitness  and  capacity  to  act  as  an 
attorney ;  such  certificate  to  be  in  force  only  to  the  end  of  the  term  next  follow- 
ing the  date  thereof,  unless  such  time  should  be  specially  extended  bj  the  order 
of  a  judge.  And  it  was  further  ordered  that  the  examiners  so  to  be  appointed, 
should  conduct  the  said  examinations  under  regulations  to  be  first  submitted  to, 
*and  approved  by,  the  judges ;  and  that,  until  further  order,  such  exam-  r^M 
inations  should  be  held  in  the  hall  or  buildins  of  the  Incorporated  Law  ^ 
Society  of  the  United  Kingdom  in  Chancery  Lane,  on  such  days  rbeing  within 
the  last  ten  days  of  every  term,)  as  the  said  examiners,  or  any  five  oi  them, 
should  appoint ;  and  that  any  person  not  previously  admitted  of  any  of  the  three 
courts,  and  desirous  of  beins  i^mitted,  should  give  a  term's  notice  of  his  inten- 
tion to  apply  for  examination,  by  leaving  the  same  with  the  secretary  of  the 
said  society  at  their  said  hall. 

And  whereas,  by  a  rule  of  all  the  said  Courts  made  in  this  present  Easter 
term,  it  was  ordered  that  the  several  masters  and  prothonotaries,  for  the  tine 
being,  of  the  said  Courts  respectively,  together  with  Thomas  Arlington,  Jona- 
than Brundrett,  George  Frere,  James  William  Freshfield,  James  Hall,  Biyan 
Holme,  William  Lowe,  Edward  Rowland  Pickering,  Sunuel  White  Sweet, 
William  Tooke,  Richard  White,  and  Edward  Archer  Wilde,  gentlemen,  attor- 
neys, should  be,  and  the  same  were  thereby  appointed  examiners  for  one  year 
then  next  ensuing,  to  examine  all  such  persons  as  should  desire  to  be  admitted 
attorneys  of  all  or  either  of  the  said  Courts  from  and  after  the  last  day  of  that 
term ;  and  that  any  five  of  the  said  examiners  (one  of  them  being  one  of  the 
said  masters  or  prothonotaries,)  should  be  competent  to  conduct  the  said  exami- 
nation in  pursuance  of,  and  subject  to,  the  provision  of  the  said  rule  in  Hilary 
term  last. 

In  pursuance  of  the  said  rules,  the  following  regulations  for  conducting  the 
said  examinations  have  been  submitted  to,  and  approved  by,  the  jndges  of  the 
said  Courts : — 

I.  That  every  person  applying  to  be  admitted  an  attorney  of  any  of  the  said 
Courts,  pursuant  to  the  said  ^Rules,  shall,  within  the  first  seven  days  r^oAQ 
of  the  term  in  which  he  is  desirous  of  being  admitted,  leave,  or  cause  ■- 
to  be  left,  with  the  secretary  of  the  said  Incoporated  Law  Society,  his  articks 
of  clerkship  duly  stamped,  and  also  any  assignment  which  may  have  been  made 
thereof,  together  with  answers  to  the  several  questions  hereunto  annexed,  nened 
by  the  applicant,  and  also  by  the  attorney  or  attorneys  with  whom  he  shall  have 
served  his  clerkship. 

U.  That  in  case  the  applicant  shall  shew  suflioient  cause  to  the  satisfaction  of 
the  examiners,  why  the  first  Regulation  cannot  be  fully  complied  with,  it  shall 
be  in  the  power  of  the  said  examiners,  upon  sufficient  proof  being  given  of  the 
same,  to  dispense  with  any  part  of  the  first  Regulation  that  they  may  think  fit 
and  reasonable. 

III.  That  every  person  applying  for  admission,  shall  also,  if  required,  aigD 
and  leave,  or  cause  to  be  left,  with  the  secretary  of  the  said  society,  answers  io 
writing  to  such  other  written  or  printed  questions  as  shall  be  proposed  by  the 
said  examiners  touching  his  said  service  and  conduct,  and  shall  also,  if  required, 
attend  the  said  examiners  personally,  for  the  purpose  of  giving  further  explana- 
tions touching  the  same ;  and  shall  also,  if  required,  procure  the  attorney  or 
attorneys  with  whom  he  shall  have  served  his  clerkship  as  aforesaid,  to  answer, 
either  personally  or  in  writing,  any  questions  touching  such  service  or  eondaet, 


802]  2  Bingham's  N.  C.  769 

or  shall  make  proof  to  the  satiBfaetion  of  the  said  ezaminerB  of  his  inahility  to 
procure  the  same. 

ly .  That  ever  J  person  so  applying,  shall  also  attend  the  said  examiners  at 
the  hall  of  the  said  society  at  such  time  or  times  as  shall  be  appointed  for  that 
*8031  P^n^^y  pursuant  to  the  said  rulci  as  the  said  examiners  shall  *appoint9 
^  and  shall  answer  such  questions  as  the  said  examiners  shall  then  and 
there  put  to  him,  by  written  or  printed  papers  touching  his  fitness  and  capacity 
to  act  as  an  attorney. 

y.  That  upon  compliance  with  the  aforesaid  regulations,  and  if  the  major 
part  of  the  said  examiners  actually  present  at,  and  conductingi  the  said  exami- 
nation (one  of  them  being  one  of  the  said  masters  or  prothonotaries)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  applying  to  act  as  an 
attorney,  the  said  examiners  so  present,  or  the  major  part  of  them,  shall  certify 
the  same,  under  their  hands  in  the  following  form,  yis : — 

In  pursuance  of  the  rule  made  in  Hilary  and  Easter  term,  1836,  of  the  Courts 
of  Ejing's  Bench,  Common  Pleas,  and  Exchequer,  we  being  the  major  part  of 
the  examiners,  actually  present  at,  and  conducting  the  examination  of  A.  B., 
of,  &c.,  do  hereby  certify,  that  we  have  examined  the  said  A.  B.  as  required 
by  the  said  rules,  and  we  do  testify  that  the  said  A.  B.  is  fit  and  capable  to 
act  as  an  attorney  of  the  said  Courts.  Signed  by  all  the  Judges. 


♦804]        *QUESTIONS  AS  TO  DUE  SERVICE, 

To  be  answered  hy  the  Clerk. 

I.  What  was  your  age  on  the  day  of  the  date  of  your  articles  7 

U.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where  the 
attorney  or  attorneys  to  whom  you  were  articled  or  assigned,  carried  on  his  or 
their  business  ?  and  if  not,  state  the  reason. 

in.  Have  you  at  any  time  during  the  term  of  your  articles  been  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were  articled 
or  assigned  ?  and  if  so,  state  the  length  and  occasion  of  such  absence. 

IV.  Have  you  during  the  period  of  your  articles  been  engaged  or  concerned 
in  any  profession,  business,  or  employment,  other  than  your  professional 
employment  as  clerk  to  the  attorney  or  attorneys  to  whom  you  were  articled  or 
assigned  ? 

v.  Have  you  since  the  expiration  of  your  articles  been  engaged  or  concerned, 
and  for  how  long  time,  in  any  and  what  profession,  trade,  business  or  employ- 
ment, other  than  the  profession  of  an  attorney  or  solicitor  ? 


♦8051        ♦QUESTIONS  AS  TO  DUE  SERVICE. 

To  he  answered  by  the  Attorney , 

I.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where  you 
carry  on  your  business  ?  and  if  not,  state  the  reason. 

if.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles  been 
absent  without  your  permission?  and  if  so,  state  the  length  and  occasion  of  such 
absence. 

III.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  other  employment,  other  than  his  pro- 
fessional employment  as  your  articled  clerk. 

lY.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with  tha 
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ezoeptiona  aboTe  mentioned^  been  fdtkfdUj  and  diligently  employed  in  yev  pro- 
fessional business  of  an  attorney  or  solicitor  ? 

y.  Has  the  said  A.  B.,  sinoe  the  expiration  of  his  artiolea,  been  ennged  or 
concerned,  and  for  how  lon£  time,  in  any  and  what  profession,  tride,  busiiieai, 
or  employment  other  than  the  profession  of  an  attorney  and  solictor  T 

And  I  do  hereby  certify,  that  the  said  A.  B.  hath  duly  and  fidthfully  served 
nnder  his  articles  of  clerkship  (or  assignment  as  the  case  may  be)  besruig  date, 
&c.,  for  the  term  therein  expressed,  and  that  ^e  is  a  fit  and  proper  person  Co  be 
admitted  an  attorney. 


In  the  common  law  courts,  at  the  Judges'  Chambers,  and  at  all  the  law 
offices,  the  following  notice  was  posted  up : — 

Examination  of  Attornsts  under  ths  Bulbs  of  Hilabt  and  Eastu 

TxBMB,  1886. 

The  articles  of  clerkship,  and  answers  to  questions  touching  the  due  serriee 
and  good  conduct  of  persons  applying  to  be  admitted  attorneys,  aie  to  be  kft 
with  the  secretary  of  the  Licorporated  Law  Society,  at  the  hall  in  Chancery  iMtj 
within  the  first  seven  days  of  term  (yiz.  between  the  28d  and  80th  d  Hij 
inclusive.) 

The  first  examination  will  take  place  at  the  hall  of  the  Inoorporatad  Liv 
Society,  on  Saturday,  the  4th  of  June,  and  commence  at  ten  o'clock  in  ^  te- 
noon.  The  applicants  are  required  to  attend  in  the  hall  at  half  past  nine  on  tbe 
day  of  examination. 

Application  for  further  information  may  be  made  to  the  aeoretary. 

B.  Maughax. 
17th  May,  1886. 
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ABATfiMBKT. 
If  the  plAintiir  in  replevin  takes  hoBband  alter 
plainty  and  before  the  remoyal  of  it  bj  re.  - 
fk.  lo.,  the  defendant  may  plead  the  fact  in 
abatement^  though  he  himself  sued  out  the 
re  fa.  lo.  BoUis  t.  Freer  and  Othere,  Page  719 

ACTION  ON  THS  0A8K 

1.  I.  In  an  action  for  malioionsly  prooeeding 
to  outlawry,  the  general  Issue,  not  guilty, 
only  puts  in  issue  the  existence  of  reasonable 
and  probable  cause,  and  not  the  rcTenal  of 
the  outlawzy. 

2.  The  debtor's  going  abroad  after  an 
arrest  for  rent  is  reasonable  cause  for  the 
creditor's  proceeding  to  outlawry,  notwith- 
standing tne  creditor  may  know  that  the 
debtor  has  an  agent  in  England.  Dnmmond 
T.  Pigou.  114 

2.  In  an  action  for  charging  plaintiff  with  a 
felony,  maliciously,  and  without  reasonable 
or  probable  cause.  Held,  that  the  Judge  was 
warranted  in  leaving  to  the  Jury,  instead  of 
deciding  himself,  the  existence  of  probable 
cause,  upon  the  following  state  of  fioU : — 

Plaintiff,  a  servant^  being  discharsed  firom 
■oiTice  on  a  Friday,  took  away  with  her  from 
her  master's  house  a  trunk  and  bag  the  pro- 
perty of  her  master.  The  master  wrote  to 
her  the  next  day  demanding  }^  property, 
and  threatening  to  proceed  criminally  on  the 
Monday  following  if  it  were  not  restored : 
the  plaintiff  being  absent  from  home  when 
the  letter  was  d&Tcred,  no  i^swer  was  re- 
tained; whereupon  the  master,  the  same 
day,  Saturday,  had  her  taken  into  custody, 
but  when  she  was  brought  before  the  magis- 
trates on  Monday  declined  to  make  any 
charge.    IPDanaid  y,  Booke.  217 

ADMINISTRATION. 
A  metropolitan  administration  of  goods  within 
a  peculiar,  if  not  valid,  is  at  least  voidable 
only,  and  not  void.    Lveane,  ExemOrim  of 
Oardiner,  v.  Borrow  anJ  Another,  486 


ADMINISTRATOR. 

See  Costs,  2. 

ADVERSE  POSSESSION. 

See  Ejeotmbht. 

AFFIDAVIT. 

'    See  PbjlOTXOX,  4,  5,  7. 

AGREEMENT,  CONSTRUCTION  OF. 

See  CovxHAXT,  2.    Fsavdb,  Statuib  of. 

1.  Plaintiff  agreed  with  defendant  to  convey 
by  horse  and  cart  the  mail  between  N.  and  B. 
at  9£.  a  mile  per  annum,  and  to  pay  his  pro- 
portion of  the  expense  of  the  cart,  Ac;  money 
received  for  the  carriage  of  parcels  to  be 
divided  between  the  parties,  and  the  damage 
occasioned  by  loss  of  parcels,  Ac.,  to  be 
borne  in  eqiml  portions:  Held,  that  this 
agreement  constituted  a  partnership,  and 
not  a  mere  measure  of  wages,  and  conse- 
quently that  plaintiff  could  not  sue  defend- 
ant for  the  W.  per  mile.    Oreen  t.  Beeelev. 

2.  A  contract  to  seU  mess  pork  of  Scott  A  Co., 
held,  to  mean  mess  pork  mam^adured  by 
Scott  A  Co. !  also. 

That  evidence  was  admissible  to  shew 
what  meaning  that  language  bore  in  the 
market    PowU  r,  Horton,  668 

AMENDMENT. 
See  Wur  of  Riobt,  2.    Exscvnov,  1. 
ANNXTITT. 
See  Baxuvpt,  I.    LxnTAnon.  ' 
Memorial  of  annuity  held  sufficient  notwith- 
standing the  omission  of  the  word  Itfe  in  the 
head  "Person  for  whose  life  the  annuity  is 
granted.    I^ighir.  Lord  Lake,  72 

ARBITRATION. 
See  Costs,  3. 
1.  Defendant  pleaded  non  assumpsit  to  an 
aetion  for  the  board  and  lodging  of  his  wife : 
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an  arbitrfttor,  to  whom  the  oanse  wu  re- 
ferred, admitted  evidenoe  of  the  wife's  adnl- 
teiy,  and  decided  against  the  plaintiff!  The 
Coort  revised  to  set  aside  the  award.  Syme9 
▼.  dhod/ellow.  632 

2.  A  judge  at  chambers  haying,  nnder  3  A  4 
W.  4,  e.  42,  8.  39,  revoked  a  submission  to 
arbitration  on  an  ez  parte  atatomenty  the 
Court  rescinded  the  order  of  revooalion. 
Clarke  y.  StaeJUn,  651 

ABBEST  OF  JUDGMENT. 

Soe  PBAoncB,  11. 

ASSIGNEE  OF  REVERSION. 

Se€  CoysNAivT,  8. 

ASSIGNMENT. 

Sm  BriDBircK,  8.    Bahkbupt,  2. 

ASSUMPSIT. 

See  CORSIDBBATIOir. 

Assumpsit  for  money  lent :  pleas,  non  assump- 
sit, and  a  bottomry  bohd,  accepted  in  satis- 
faction of  the  debt.  Both  issues  having  been 
found  for  the  plaintiff;  the  Court  refused  a 
new  trial,  which  was  asked  for  on  the  ground 
that  a  bond  having  been  given,  the  implied 
promise  to  pay  &d  not  arise.  Weeton  v. 
Foter,  693 

ATTORNEY. 

See  PiiBAnnrG,  3.    Rbcfitljb  Gbnbbalbs,  800. 

The  Court  will  not  compel  an  attorney  to  re- 
Aind  to  his  client  coste  unnecessarily  incur- 
red, unless  he  has  been  guilty  of  gross  neg- 
ligence.   Megge  v.  Binne,  625 

AVERAGE. 
See  Ihbvranob,  1. 

BAIL. 

See  Pbaotxob,  8. 

BAILIFF. 

See  DiSTBBSB. 

BANKRUPTCY. 
See  Sbt-ofv,  1.    Libit,  1. 

1.  The  instalments  of  an  annuity  for  the  pay- 
ment of  which  a  bankrupt  is  surety  only, 
and  which  he  covenants  to  pay  in  case  of  the 
default  of  the  grantor,  are  not,  where  they 
become  due  after  his  bankruptoy,  provable 
under  a  flat  against  the  surety.  Thampeon 
y.  Thompeon,  168 

2.  A  deed  by  which  F.,  one  of  two  traders  in 
partnership,  conveyed  his  separate  estate  to 
trustees,  for  the  Joint  creditors  of  both,  the 
Joint  creditors  agreeing  that  the  traders 
should  continue  in  possession  of  their  stock, 
and  carry  on  their  business  with  a  view  to 
retrieve  themselves,  and  that  upon  their 
paying  4t.  M,  in  the  pound  by  certain  instal- 
mente,  they  should  receive  a  general  re- 
lease. 

Held,  not  an  act  of  bankruptey: 
Held  also,  that  it  was  properly  left  to  the 
Jury  to  say,  whether  the  deed  was  executed 
bona  fide  to  enable  the  traders  to  retrieve 
themselves,  or  was  executed  by  F.  with  in- 
tent to  defVaud  his  separate  creditors.  Ab- 
bott and  Another,  Aeeigneee  o/Flwie,  a  Bank- 
rupt,  V.  Burbage  and  Othere,  444 

8.  In  an  action  by  assignees  of  a  bankrupt  to 
recover  money  paid  by  way  of  fraudulent 


preferenee,  and  in  eontempla^on  of  bakr 
ruptoy,  it  must  be  shewn  that  the  party  pay- 
ing contemplated  an  actual  baakrapley;  it 
is  notwsufficient  to  shew  diat  he  knev  him- 
self to  be  in  a  state  of  insolreney.  AiKmm 
and  Another,  Auigneee  ef  PaUer,  a  Boa^ 
rupt,  Y.  BrtndalL  ,    23S 

4.  A  commission  of  iMnkrapi  having  iMsed 
against  plaintiff,  whloh  was  invalid  for  wait 
of  a  sufficient  petitioning  ereditor'a  dcH 
plaintiff  applied  to  a  oommiaaioDer  to  appeat 
an  official  assignee,  to  investigato  the  eafi- 
oieney  of  the  debt  and  take  care  of  the  pro- 
perty: defendant  having  been  appomtod 
accordingly,  without  notiee  that  the  eoBi&ii- 
sion  was  disputed.  Held,  that  the  appha- 
tion  made  by  the  plaintiff  did  not  preda^ 
him  from  suing  Uie  defendant  for  omkj 
received  under  the  eomfnisfnoB.  Mimk  r. 
Clark,  ^ 

5.  Defendant  held  a  oertain  deed  of  lease  m 
which  he  had  a  Uen  for  3002.  as  attorney  of 
8.:  a  commission  of  bankrupt  was  iseti 
against  S.  in  Decenaber,  1829;  def<tt4sst 
acted  as  an  attorney  nnder  that  evaaaaamx ; 

'  and  in  1831,  after  notiee  of  a  petition  to  ir 
persede  it,  he  joined  with  the  asdgnee  aa^ 
the  commission  in  a  sale  of  the  lease,  aai 
out  of  the  proceeds  waa  paid  the  306L  4m&  I* 
him  from  S. 

The  commission  of  haakropt  having  tea 
superseded  in  1832  for  a  want  of  a  ssCckat 
petitioning  creditor's  debt,  and  a  new  tm- 
mission  having  issued.  Held,  that  ddiactet 
was  liable  to  refund  the  3002.  in  actios  fir 
money  had  and  received  to  the  we  <^  ^ 
assignee  under  the  second  eommiaRos,  lai 
also  money  received  in  1831  for  rent,  tt. 
aoeming  to  S.  Clark  and  Amother,  AMuga^f 
<^  Scrivener,  a  Bamkrvpi,  r,  Gilberi.       MS 

BILL  OF  EXCHAKOB. 
Held,  no  objection  to  the  validity  of  a  biB  <i 
exchange,  that  the  aooeptanoe  and  isdne- 
ment  were  written  before  the  bill  was  diaea, 
notwithstanding  the  indorsement  was  sa^ 
by  a  stranger  to  the  acceptor: 

Held  also,  that  the  drawer  having  it^ 
scribed  himself  as  Thomas  Wilaon,  when  ka 
name  was  Thomas  Wilson  Richardscn,  w 
not  to  be  esteemed  to  have  eommiteed  a 
forgery,  unless  it  were  proved  that  th*  eva- 
sion of  his  surname  was  for  pnrpef«s  d 
fraud.    SckulU  v.  Aetleg.  ^ 

BOND. 

1.  The  sale  of  a  tax  eolieetor^s  laads  aad  goe^ 
is  not  a  condition  precedent  to  pnt^f  '^ 
suit  a  bond  given  by  a  surety  trader  43  ^  ^ 
0.  09,  for  the  due  perfomanee  of  the  eaCee- 
tor's  duties. 

At  all  events,  not  nnleas  the  ohiigee  ban 
notice  where  to  find  the  oolleetoi's  pnpwCf- 

2.  Payment  to  the  aeeount  of  a  given  yeai^  ci 
sums  collected  for  a  different  year,  is  o*  ^ 
oharge  of  the  demand  against  the  eeOertw 
in  rMpeot  of  those  anms. 

8.  It  is  no  objection  that  the  scffety's  beaia 
oonditioned  for  payment  by  the  eoUetfar  y 
the  receiver-general^  and  to  the  euaiiiilMii' 
ers :  or  that  it  is  oonditioned  for  fajmenut 
the  times  by  the  act  appointed.  (ncfMf  \ 
Bumell  and  Othere.  ' 

BOTTOMRY  BOND. 
See  AaBUXPftiT. 
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BRISTOL  DOCK  ACT. 

Under  the  48  0. 3,  o.  ziL  (the  Bristol  Dock  Aoi) 
Ireland,  is  in  paru  b^ond  the  mm,  with  re- 
spect to  the  duties  imposed  by  that  act  on 
goods  imported.  Battenbjf,  Treanarer  of  the 
BfittolDoek  Company  y.  Kirk.  684 

CARBIS&. 

1.  In  an  action  against  oarxien,  apon  an  isfae 
that  the  plaintiff's  goods  were  stolen  hj  the 
defendants'  porter,  the  plaintiff  proTed  only 
oiroumstances  of  suspicion,  which  probably 
would  not  have  insured  conriction  on  an  in- 
dictment for  a  felony;  but  the  defendants 

'  having  omitted  to  call  the  porter  as  a  witness, 
and  the  jury  having  found  for  the  plaintiff, 
the  Court  refused  to  grant  a  new  tiiaL  Boyce 
▼.  Chapman  and  Another,  222 

CERTIFICATE. 
Sm  Dmd,  1. 

CHARTER  PARTY. 
Pefendants  chartered  plaintiff's  ship  from  Lon- 
don to  Buenos  Ayres,  there  to  delirer  her 
cargo,  reload,  and  proceed  to  a  port  between 
Gibraltar  and  Antwerp :  freight  for  Toyage 
out  and  home  1300^,  if  deliyered  at  Qibnitar, 
in  Spain,  London,  or  Liyerpool :  2002.  to  be 
paid  in  London,  on  the  Tessel's  departure ; 
the  remainder  on  final  delivery  of  the  home- 
ward cargo.  The  ship  proceeded  to  Buenos 
Ayres,  delivered  her  cargo  there,  and  sailed 
again  with  a  cargo  of  hides,  which  defend- 
ants consigned  to  Qibraltar.  At  Fayal  the 
ship  and  about  one-third  of  the  hides  were 
lost.  The  Vice-consul  of  Fayal,  acting  on 
behalf  of  the  defendants,  at  the  request  of 
the  captain  of  the  ship,  transmitted  the  resi- 
due of  the  hides,  by  another  vessel,  to  de- 
fendant's consignees  at  Gibraltar,  where  they 
were  accepted,  and  the  freight  from  Fayal  to 
Gibraltar  paid  by  defendants:  Held,  that 
plaintiff  was  not  entitled  to  the  13002.  freight; 
that  be  was  not  entitled  pro  rata  itineris  for 
freight  to  Buenos  Ayres,  or  from  Fayal  to 
Gibraltar,  but  that  he  was  entitled  to  treight 
pro  rata  from  Buenos  Ayres  to  FayaL  Mitch- 
M  V.  I)€trth€z  and  Amother,  656 

CHURCHWARDEK. 

Sm  SliAHDU,  1. 

COliMISSIONERS   OF  WOODS  AND 
FORESTS. 

See  Dnn,  1. 

CONDITION  PRECEDENT. 

See  Boxi),  1. 

CONSIDERATION. 

In  ooniideration  that  plaintiff  had  published  a 
libel  at  defendant's  request,  and  had  at  the 
like  request  consented  to  defend  an  action 
brought  agunst  plaintiff  for  such  publication, 
defendant  promised  to  indemnify  plaintiff 
from  the  costs  of  the  action  : 

Held,  that  the  promise  was  void.  ShaeM  v. 
Mc^Ur.  634 

COPYHOLD. 

See  Dmnsm, 

COSTS. 

1.  Whare  the  defendant  was  arretted  for  SOL 


2«.,  and  the  plaintiff  failed  to  establish  at  the 
trial  a  reasonable  ground  for  proceeding  for 
more  than  19L  17«.,  the  Court  refused  to  tax 
the  defendant  his  costs  under  43  G.  3,  c  46, 
the  plaintiff  being  taken  by  surprise  on  the 
objection  to  the  6«.  deducted  from  his  claim. 
ManteUr.SouthaU.  74 

2.  The  Court  refused  to  exonerate  an  adminis- 
trator plaintiff  from  the  payment  of  costs, 
where  the  defendant  on  an  action  on  a  bond 
and  for  goods  sold,  obtained  a  verdict  by 
shewing  his  discharge  under  the  Insolvent 
Debtor's  Act  SngUr,  Adminieirator  of  StuUn 
r.  Twieden,  268 

3.  Where,  upon  reference  of  a  cause  to  arbitra- 
tion, the  costs  of  the  suit  and  of  the  refer- 
ence and  award  were  to  abide  the  event  of 
the  award,  and  the  arbitrator  directed  that 
defendant  should  deliver  certain  goods  to 

Slaintiff,  and  plaintiff  pay  a  certain  sum  to 
efendant,  upon  which  payment  proceedings 
in  the  suit  should  cease,  and  each  give  the 
other  a  general  release.  Held,  that  the  award 
was  sufficiently  final ;  and  that  the  event  was, 
that  each  party  should  pay  his  own  costs. 
Yatee  v.  Knighi,  277 

4.  In  ordinary  cases  this  Court  does  not  allow 
the  sheriff  his  costs  of  applying  for  a  rule 
under  the  Interpleader  Act.  Weet  v.  Bother- 
ham,  627 

6.  In  an  action  for  a  vexatious  and  exeessive 
distress,  the  plaintiff  having  received  the 
taxed  costs  of  his  replevin  on  the  distress, 
was  held  not  entitled  to  recover,  as  damages, 
the  extra  coats  occasioned  to  him  by  the  re- 
plevin.   (Trace  v.  Morgan.  634 

COVENANT. 

See  NoHSUiT.    LnrrATioif 8, 2. 

1.  Defendant,  a  lessee,  covenanted  that  plain- 
tiff, paying  rent,  Ac,  should  have  quiet  enjoy- 
ment of  a  term  upon  an  under-lease  to  com- 
mence in  1836:  defendant  having  after- 
wards forfeited  his  own  term  by  non-payment 
of  rent  to  the  superior  landlord.  Plaintiff 
could  not  come  into  possession  of  the  term 
to  commence  in  1836:  Held,  that  plaintiff 
could  not  sue  on  the  covenant  for  quiet  en- 
joyment; at  all  events  not  before  1836.  Ire- 
land V.  Btreham,  Cent,,  one,  &c,  dO 

2.  An  agreement  that  the  plaintifb  should  be 
paid  360/.  on  the  31st  of  December,  1834, 
for  313^  lent  by  him  on  the  26th  of  April, 
1834,  if  four  persons  named  should  be  uive 
on  the  31st  of  December,  and  that  plaintiff 
should  have  the  use  of  two  boxes  at  the  V. 
theatre,  in  the  intermediate  time,  gratui- 
tously, but  if  either  of  the  four  persons 
should  die,  plaintiff  should  pay  a  reasoni^Ie 
sum  for  the  use  of  the  boxes,  Held,  not  an 
agreement  running  with  the  land,  and  there- 
fore not  binding,  as  to  the  use  of  the  boxes, 
on  an  assignee  of  the  theatre.  Flight  v. 
Oloeeopp,  126 

8.  In  1762,  a  lessor  having  only  an  equitable 
estate  in  a  certain  field,  demised  a  portion 
of  the  field  to  a  lessee  for  ninety-nine  years. 
In  1773,  the  lessor  having  acquired  the  le- 
gal estate  in  the  field,  demised  the  residue 
of  the  field  to  the  lessee  for  the  same  term; 
by  an  indenture  which  recited  the  former 
lease,  stipulated  for  its  continuing  in  force, 
but  provided  that  no  more  rent  should  be 
paid  for  the  entire  field  than  was  paid  fer 
the  first  portion,  and  that  the  rent  to  be  paid 
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for  the  entire  field  wu  meant  to  be  the  Mme 
as  that  reaerred  for  the  flzst  portion : 

Held,  that  the  aasignee  of  the  rerersion 
eonld  not  ene  the  aeeiji^ee  of  the  lessee  upon 
the  oovenants  in  the  lease  of  1T02.  Whii' 
ton  ▼.  Peacock  and  Anoiker.  411 

0U8T0M. 

S«0  PlXADIHO,  4.    AQUMMMMStp  C0X8TBUCn0H 
OF,  3. 

DAMAOBS. 

See  Wat,  1.    Tbotsb,  3.    JSYomacE,  3. 

DBBD. 

Held,  that  the  oonyeyanee  of  a  manor  by  the 
eommissioners  of  woods  and  forests  on  the 
part  of  the  Crown,  did  not  entitle  the  por- 
ohaser  to  maintain  ejeetment  against  the 
possessor  of  land  inclosed  from  the  waste  of 
the  manor,  more  than  t#entj  jears  before 
the  eonyeyanee,  without  leave  of  the  Grown. 
DoedewL  Watt  y,  Morrie.  189 

DB  INJURIA. 

Bee  pLBADQia,  4,  7. 

DBMAND. 

teTB0TaB»4. 

DBMI8B. 

S§€  IiAITOLOBD  AHD  TUTAIir,  S. 

DBYASTAYIT. 

iSiM  BxnouTOB,  1. 

DBYISB. 

1.  Pe?ise  to  testator's  ohildren  and  tfaMr  law- 
Ad  istne,  in  tail  general,  with  benefit  of  snr- 
▼iTorship  among  the  Issue,  as  tenants  in 
common :  Held,  thai  the  ohildren  look  es- 
tates for  life,  and  the  grandchildren  oontin- 
gent  remainders  in  tail  general ;  it  appearing 
from  the  whole  will  that  the  testator  had 
used  the  word  ieeue  of  ohildren,  as  synony- 
mous with  sons  or  daughters  of  children. 
OurehoM  and  Othon  ▼.  Netoland  and  OOere. 

68 

2.  Devise  to  N.  H.,  and  H.,  and  the  survivors 
and  survivor  and  heirs  of  survivor,  upon 
trust  to  the  use  of  testator's  nephews  and 
their  assigns,  during  their  lives  and  the  life 
of  the  longest  liver ;  and  after  determina- 
tioh  of  those  estates  by  forfeiture  or  other- 
wise, upon  trust  to  preserve  uses ;  but  to 
suffer  the  nephews  to  take  the  rents  for  their 
own  use ;  and  after  the  decease  of  the  ne- 
phews to  the  use  of  their  children;  and  if 
only  one  child,  to  such  child  and  his  heirs; 
but  if  there  should  be  no  child,  or  if  there 
being  children,  suoh  children  should  die  in 
the  lifetime  of  the  nephews  without  issue, 
then  to  N.  H.,  and  H.,  and  their  heirs,  upon 
the  like  trusts  as  directed  with  respect  to 
testator's  residuary  estate :  Held,  that  N., 
H.,  and  H.,  took  an  estate  in  fee.  OWr- 
«Aaiii  and  Otkere  v.  Jfewland  and  Othere. 

04 
S.  Devise  of  leaseholds  to  testator's  daughter 
for  life ;  remainder  to  her  two  sons  for  life ; 
and  In  case  she  should  not  have  a  son  or 
sons  to  attain  the  age  of  twenty-one,  and  of 
such  sons  dyhig  without  lawftd  iisae^  then 


to  ber  daughters,  their  exeeotorsy 
trators  and  assigns;  and  if  sudi  daag^ttn 
should  die  without  issne^  remainder  ov«r: 
aU  the  reddne  of  tesiaUv^s  estate,  to  hat 
daughter: 

Held,  that  the  teetatoi'f  daughter  teek  i& 
estate  for  life  in  the  leaseholds,  with  rmiia 
der  to  her  two  sone  for  life,  with  the  nltimati 
remainder  en  certain  otmtiagtmaMf  to  hcr- 
selt  Bradekam  v.  SHXhodt,  Jdiaiifrirtnr 
of  M  SkUheck,  deeaosed.  1S3 

4.  Devise  of  "  aU  my  ftwehold  aad  IsaeshiM ; 
and  all  my  money,  seouiitiea,  etoeks,  gsodi, 
chattels,  and  all  oUier  my  propeily  whatoo> 
ever  and  wheresoever;  to  liold  the  sasae  «s» 
and  for  the  use  of  tlio  deviaee^  her  hsin, 
executors,  administraton^  and  asagatr* 
Held,  to  pass  testator's  oopyhold  propeit|. 
Edwarde  v.  Bamee  and  Anodker.  353 

6.  Lands  were  derised  to  T.  P.  for  lifi^  wiifc 
power  to  make  an  appointmait  in  fe«  i» 
suoh  person  of  the  namo  of  Pearc^  as  T.  P. 
should  adopt;  also  to  grant  leases  f«  irrea 
years ;  in  defiuilt  of  appointment  rcmaicde 
in  fee  to  the  next  and  nearest  of  kin  of  m- 
tator  St  the  time  of  his  death.  Attfaattae 
T.  P.,  a  first  eouaxn  of  the  testator,  wae  ib« 
Ids  nearest  of  kin,  and  he  made  no  ofptas^ 
ment  under  the  wilL  The  teclator  had  eihv 
first  cousins,  but  they  were  the  diOdrcn 
younger  brothers  of  T.  P.'s  fiUher :  H«Lx 
that  the  ultimate  lindtation  in  fee  retted  a 
T.  P.  Pearte  v.  Vtneeni  and  OtUn,  mi 
Wilcox  and  Otkere  v.  Vimeent  and  Otkn. 

6.  Testator  devised  lands  to  his  wiHb  sad  cer- 
tain trustees,  in  fee,  in  trust  for  his  wife  kt 
lifB,  and  after  her  deoeaae  for  the  nse  ef  ^ 
three  children  for  their  lives,  in  equal  shsra. 
and  to  the  issue  of  their  respeetiTe  be£si 
for  their  respective  life  only,  in  eq^aal  shani, 
for  ever;  and  in  case  of  the  death  of  eitssf 
of  the  three  without  issue,  then  upi»  trust  fs 
the  survivors  or  survivor  in  equal  shares^  kt 
life  only,  or  to  their  respective  lavfsi  ixoM 
in  equal  shares  for  life  only;  and  ia  east 
there  should  be  only  one  diild  then  Hts^ 
in  trust  fbr  such  only  ehfld  for  life  only,  tai 
the  issue  of  suoh  only  child  for  lilK  ia  e^ 
shares ;  and  if  but  one  issue  of  such  chi3d» 
to  such  issue  for  life  only,  and  the  heir  ft 
his  or  her  body,  for  ever;  in  case  that 
should  be  no  issue  of  saeh  ehiU,  remaiadBej 
over.  Bither  child  who  should  manyne 
to  have  a  power  to  make  a  settleneat  of  kit 
share  for  the  lives  of  the  parties,  sad  Iht 
lives  of  their  issue,  with  reasaind^  ont  it 
laiL  By  a  codicil  reciting  the  above  defi% 
the  testator,  after  the  decease  of  his  «i\ 
devised  the  same  lands  to  the  trusleeail 
fioe,  in  trust  for  his  three  children  as  taeaUl 
in  common  for  the  term  of  ninety-nine  jnM 
from  his  decease,  if  they  er  either  «f  lafS 
should  so  long  live ;  and  after  the  dmm^ 
nation  of  that  term,  and  sahjeet 
the  trustees,  in  fee,  to  prssarve 
remainders:  and  the  nsi 
will,  as  fiu*  as  the  law  woold  prnmik  wme  t 
be  carried  into  peifeet  exeentioa :  H«U.iM 
under  the  will  aadeodieil*  the  three  ehOdtt^ 
the  testator  took  in  the  lands  derised  eias4 
for  the  term  of  ninety-nine  years,  if  ^ 
should  respectively  so  long  live,  as  teasas 
common  with  remainder  to  the  tnalMS  a 
eodieil  named,  and  ttsir  hein 
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reipeotlTe  Utm  of  the  atld  three  ohUdxen, 
in  tniat  to  preserve  contuigent  renudn- 
ders,  with  remainder  to  the  said  three  ten- 
ants in  oommon  in  tail  general,  with  eross 
remidnders  beiireen  them  in  tail  generaL 
Brooka  and  Oiktn  t.  Turner  €Md  03i«r§. 

428 

DISCLAIMER. 

See  BsTAn,  1. 

DISTRESS. 

B^lift  employed  to  distrain  for  rent  arrear 
need  not  be  sworn  bailiffs  under  18  Ed.  1.  o. 
r.    Be^l>ie  t.  AtyiM.  lU 

EJEOTMBKT. 
^ectment.  G.,  under  whom  defendant  claimed, 
was  let  into  possession  twenty-two  yean  be- 
fore aoUon  brought,  by  virtue  of  a  oontraot 
with  P.  for  the  purchase  of  an  allotment  ao- 
eminc  to  P.  under  an  inolosure  act,  which 
provided  that  a  purchaser  let  into  possession 
of  an  allotment  should  have  the  same  rights 
as  the  vendor.  Q,  paid  interest  on  a  por- 
tion of  the  purchase  money  for  some  yean, 
but  never  completed  the  purchase :  Held, 
that  even  after  a  lapse  of  twenty  years,  his 
possession  was  not  advene  to  P.'s  title. 

Held  also,  that  it  did  not  lie  in  the  mouth 
of  G.,  or  any  claiming  under  him,  to  ndse  as 
an  objection  to  P.'s  title,  that  the  oommis- 
cionen  of  inolosure  had  made  no  formal 
award.    Doe  dem.  Milbum  v.  JSdgar.       498 

ENROLMENT. 
i^MAinnTTrr. 

ERROR.  , 
In  debt  for  goods  sold,  plea  nil  debet  ezoept 
as  to  lA  I2e,  6(2.,  and  as  to  that  a  tender; 
(be  jniy  in  the  oounty  court  having  found 
that  the  defendant  did  not  owe  anything 
except  as  to  the  1^  12«.  bd,,  and  as  to  tha^ 
certain  facts  upon  which  they  prayed  the 
judgment  of  the  Court,  which  was  given  for 
Ibe  defendant  in  the  court  below,  and  re- 
Tersed  on  error :  Held,  that  upon  plaintiir 
releasing  damages,  the  court  of  eiror  might 
enter  iudgment  for  the  plaintiff  for  IL  I2e, 
bd,,  with  the  cost  of  the  proceeding  in  the 
oourt  below.    Fineh  v.  Brook.  9U 

ESTATE. 
A  devisee  in  fee  mi^,  by  deed,  disclaim  the 
estate  devised,  and  alter  such  disclaimer  has 
no  interest  in  the  estate.    BegHe  v.  Crook. 

70 

EVIDENCE. 

See   LiBBL,    1.     LUITATIOHS,  STATirra  OF,  1. 

Mbmuaos.  Falsi  iMPBisonmrr.  Aobxb- 
mirr,  combtbuctiom  or,  2.  Bakkbuptct, 
8.    ExxouTOB,  2.    Wat,  2.    Plbadivg,  1. 

1,  Search  for  attesting  witness,  what  sufficient 
to  let  in  proof  of  his  handwriting,  MiUer, 
I>emtmdani,  MiUer,  TenamL  70 

2,  Paymenta  to  plaintiff,  although  not  pleaded 
by  defendant,  may  be  received  in  evidence 
in  reduction  of  damagee.    Skirkjf  v.  Jaeobe, 

88 

a.  Upon  a  question  whether  a  pieoe  of  waste 

land  between  a  hlgbway  and  inelosures  be- 

lODgiag  to  plalntii^  the  owner  of  the  a^ioin- 


ing  indosnre,  or  to  the  lord  of  the  manor 
Held,  that  the  lord  might  give  evidence  of 
grants  by  him  of  the  waste  between  the  road 
and  the  inelosures  of  other  penons  at  a  dis- 
tanoe  firom  the  spot  claimed  by  the  plaintiff, 
provided  such  evidence  were  confined  to  the 
road  which  passed  by  the  spot  claimed  by 
theplaintilL    Doe  deen.  Barrett  y.  Kewm. 

102 
4.  Plaintiflk  sued  upon  an  aeeonnt  rendered 
by  the  defendants:  Held,  that  the  pUintiffs 
might  impeach  an  item  in  the  account  by 
which  the  defendants  sought  to  retain  money 
under  an  illegal  eontraet,  notwithstanding 
that  account  was  the  only  evidenoe  in  sup- 
port of  the  action.  Boee  and  Another,  Ae^ 
etaneee  of  H.  J.  Savor^f,  an  Ineohent,  v.  Jf. 
Savory  and  Another,  148 

6.  Averment  that  plaintiff  had  been  appointed 
and  was  assistant  oveneer,  that  he  had 
passed  certain  accounts  of  him  as  such  as- 
sistant oveneer,  and  had  verified  them  on 
oath. 

Held,  sufficiently  proved  by  evidenoe  that 
he  had  acted  as  assistant  oveneer  under  a 
warrant  of  appointment  signed  by  magis- 
trates ;  that  he  liad  kept  the  accounts  of  the 
parish  in  a  book  headed  **  Oveneers'  Ac- 
counts;" and-  tliat  he  had  verified  those 
accounts  on  oath.  OanneU  v*  Ckurtie.  228 
8.  Plaintiff,  who  had  delivered  to  Nixon,  as 
Nokes's  attorney,  a  bill  in  which  he  made 
Nokes  his  debtor,  afterwards  obtained  the 
bill  surreptitiously  from  Nixon,  and,  deli- 
vering a  new  bill  for  the  same  charges,  in 
which  he  made  Nixon  his  debtor,  sued 
Nixon  for  the  amount. 

The  Court  stayed  proceedings  till  plaintiff 
should  deliver  to  Nixon  a  copv  of  the  paper 
surreptitiously  obtained  from  hi/n :  the  copy 
to  be  evidence  in  the  cause.  Edgintonr. 
Nixon  and  Anotha^,  818 

7.  A  canal  sot  provided,  that  ''proprieton, 
land  owners,  and  othen  interested  in  the 
said  navigation,"  should  have  a  right  to  in- 
spect the  books  of  the  company : 

Held,  that  a  creditor  by  bond  was  a  per-  « 
son  interested  in  the  navigation,  within  the 
spirit  of  the  above  enactment    PoMet  v. 
Saeingetoke  CanaX  Company.  370 

8.  1.  In  ejectment  by  an  assignee  under  the 
compulsory  clause  of  the  Lords'  Act/ it  is 
sufficient  for  the  plaintiff  to  produce  the 
assignmbnt  by  the  prisoner,  without  proving 
the  previous  notices;  at  all  events,  it  is 
sufficient  if  the  rule  for  the  prisoner's  dis- 
charge be  also  produced. 

2.  The  assignment  is  not  rendered  invalid 
by  an  inaccuracy  in  the  declaration  of  trust 

8.  And  the  general  words  will  pass  land  of 
the  prisoner,  not  particularly  described  in 
his  schedule.    Doe  dem.  MUbum  v.  Edgar, 

801 

9.  In  assumpsit  for  use  and  oocupation.  Held, 
that  under  the  issue  of  non  assumpsit,  the 
defendant  might  give  in  evidence  that  the 
plaintiff  had  mort^ed  the  premises  before 
the  defendant  came  into  occupation,  and 
that  the  mortgagee  had  given  notioe  to  the 
defendant  not  to  pay  to  the  plaintiff  any 
rent  becoming  due  after  such  notiee.  Obe- 
dience to  the  mortgagee's  notiee  as  to  rent 
due  before  the  notice  must  be  specially 
pleaded.     Waddihve  v.  BametL  886 

10.  Trespass.    Pleti  way  need  for  forty  years, 


776 


Inubz. 


r. 


hj  the  ooonpien  of  the  defendftnt^s  fkrm,  as 
of  right,  and  without  interraption. 

Replication,  trayersing  the  oser  of  right : 
Held,  that  under  this  issne  plaintiff  might 
/to  in  evidenoe  that  the  way  had  been  used 
Ij  leave  and  licenee  only.  BwuUjf  y.  Clarke, 

705 

BXEOUTION. 

Where  plaintifrfl  attorney,  after  he  had  oeated 
to  act  for  plaintiff,  entered  into  the  Mryiee 
of  defendant,  and  oanaed  the  nnder-aheriff 
to  retnm  on  a  fi.  fa.  a  snm  as  levied  for 
plaintiff  greater  than  had  come  to  the  plain- 
tiff's hands,  the  Court  directed  the  return  to 
be  amended  according  to  the  fact.  Oreem  y. 
Okt$$bro<>k.  143 

EXECUTOR. 

1.  In  debt  upon  a  Judgment  by  default  against 
defendant  as  executor,  the  production  of  the 
judgment  and  of  a  testatum  11.  fk.  upon 
which  the  sheriff  had  returned  nulla  bona 
teetatoris,  and  a  levy  of  costs  de  bonis  pro- 
priis.  Held,  unanswered,  suffioient  eyidenoe 
of  a  deyastayit  Leonard  y.  C.  Simpeon, 
Exeeutor  of  S,  Simpeon,  176 

2.  Defendant,  as  executrix,  pleaded,  no  assets 
(without  any  ayerment  of  plene  administra- 
yit) ;  plaintiff  replied,  assets  in  hand : 

Held,  that  upon  this  issue  defendant  might 
shew  assets  exhausted  by  payment;  and  the 
Jury  haying  found  such  to  be  the  fact»  the 
*  Court  reftued  to  grant  a  new  trial,  or  to 
enter  Judgment  non  obstante  yeredicto. 
Beevee  and  Another  y.  Ward,  Executrix  o/ 
D.  Ward,  235 

FALSE  IMPRISONMENT. 

Eyidence  that  a  bailiff's  assistant  apprehended 
a  party  on  a  false  pretence,  and  that  the 
bailiff,  being  at  hand,  took  advantage  of 
that  apprehension  to  arrest  him  on  a  writ  of 
ca.  sa. :  Held,  sufficient  to  establish  an  issue, 
that  the  bailiff  illegally  seised  and  impri- 
soned the  party.  Hwnpherff  and  Another  y. 
MitehelL  619 

FINE. 

See  PBAcnoB,  5. 

FLEET  PRISON. 

Under  the  rule  of  HiL  8,  G.  2,  the  warden  of 
the  Fleet  is  authorised  to  eonllne  in  the 
strong  room  of  the  prison,  a  prisoner  for 
debt  who  has  been  charged  with  a  felony. 
JBk  parte  Angle.  818 

FOREIGN  ENLISTMENT  BILL. 
See  TEB8PAS8. 

FRAUDS,  STATUTE  OP. 
The  defendant  purchased  certain  leasehold 
premises  at  an  auction,  and  signed  a  memo- 
randum of  the  purchase  on  the  back  of  a 
paper  containing  the  particulars  of  the  pre- 
mises, the  name  of  the  owner,  and  the  con- 
ditions of  sale:  Held,  that  the  defendant 
was  bound  by  his  oontraot^  notwithstanding 
It  was  not  signed  by  the  yendor.  Layihoarp 
y.  BryaM,  736 

FREIGHT. 
See  CxAnnRPABTT. 


IN0L08URB  ACT. 

See  BjECTKurr. 

INSOLVENT  DEBTOR. 

Bee  EriDBrca. 

INSURANCE. 

1.  A  particular  ayerage  loss  vbs  iaeoired 
by  the  stranding  of  &  lighter  eony«jiag 
goods  from  ship  to  shore ;  the  goods  beis^ 
insured  free  ft«m  ayerage,  unless  gcnenl, 
or  the  ship  should  be  stranded, 

field,  that  the  insurer  was  not  liabb. 
Hoffman  and  another  y.  MarehdIL  %3 

2.  B.  sold  to  the  plaintiff  to  be  deliyeied  ii 
Portsmouth,  from  500  to  700  barrels  of  <mb« 
to  be  shipped  by  J.  from  YoughaL  Foa: 
days  afterwards,  B.  adyiaed  plaintiff  tbai  J. 
had  engaged  room  in  the  pa^et  to  tikf 
about  600  barrels  of  oats  on  plaintiS's  u- 
oount  On  the  following  day  pluntiff  is- 
sured  400L  on  the  packet.  The  oats  vet 
shipped,  but  the  packet  being  bound  kt 
Soudiampton,  and  refosing  to  to«k  it 
Portsmouth,  B.  sold  the  oats  again,  and  d«- 
liyered  the  bill  of  lading  to  O.  at  Soetk- 
ampton.  Plaintiff  insisting  that  he  wu  ca- 
titled  to  the  oats,  and  would  aeaert  his  n|i! 
by  action.  In  the  meantime  the  ^etiksk 
was  lost,  and  after  a  long  diapute,  plaiaal 
in  consideration  of  602.,  by  indorsemeat  & 
the  policy  yested  the  interest  in  the  iaia' 
ranee  in  B. 

Held,  that  the  plaintiff  had  a  safficMei  a- 
terest  to  sue  defendant,  the  anderwiiiff.  n 
this  policy.     Sparhee  y.  MarehalL  Til 

INTEREST. 

See  MOHBT  had  AMD  SBCBITEn. 

On  a  promissory  note  pajrable  on  deami 
where  there  is  no  proof  of  any  agrevMT 
for  interest  the  plaintiff  ia  only  eantki 
to  interest  from  the  day  of  ianda;  im 
writ  of    summons.     Pierce  y.  Fed^^>- 

INTERPLEADKK 
See  CoCTSy  4. 

JUDGMENT. 
See  PsAoncB,  2.  12.    Bkbob. 

JUDGMENT  AS  IN  CASE  OF  NONSOI. 
See  PBAcnoBy  3.  A.  I 

LANDLORD  AND  TENANT.  I 

1.  Defendant,  after  being  let  into  posfesnaa  tf 
certain  premises  by  P.,  and  paying  rvst  » 
him,  paid  one  quarter's  rent  to  plaintiC « 
whom  P.  had  agreed  to  demiae  the  pra^fll 
for  a  long  term. 

In  an  action  by  plaintiff  for  the  sacf««4i 
ing  quarter's  rent.  Held,  that  defiradid 
might  shew  that  the  agreement  betwMC  t 
and  the  plaintiff  was  put  an  end  U  is^ 
that  the  rent  had  been  paid  to  P.  Bfvik  « 
Bigg;  519 

2.  Defendant,  in  poesession  under  a  leai»  M 
fourteen  years,  asaigned  the  lease,  kj  «i| 
of  mortgage,  to  plaintiff,  and  then  eomassa^ 
a  forfeitore,  for  which  the  lesKV  knag^ 
ejectment. 

It  was  then  agreed  al  a  meetiag  af  aS  tM 
parties,  that  Judgment  ahoald  be  sigv<  '^ 
the  ijeotment;  that  tiie  lessor  iboald  ga^ 
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a  new  lease  to  plaintiff,  and  that  plaintiir 
•honld  grant  an  underlease  to  defendant 

The  new  lease  was  aeeordlngly  granted  to 
plaintiff,  who  then  delirered  defendant  the 
kej,  sajing,  "Go  on  as  nsual;  pay  the 
money."  (due  on  mortgage,)  "and  when 
yon  have  none  so  yon  shall  have  an  under- 
lease:" 

Held,  that  this  did  not  oonstitnte  defen- 
dant tenant  from  year  to  year.  Doe  dem. 
Boffen  y.  P^len.  740 

LEGACY  DUTY. 
Where  testatrix  bequeathed  property  in  trust 
"to  pay  off  the  debts  of  her  first  husband, 
as  it  was  her  will  that  the  same  should  be 
discharged,"  and  the  moneys  remaining  un- 
expended to  her  nephew. 

Held,  that  the  creditors  ought  to  pay  the 
legacy  duty  upon  their  seyend  debts. 

And  that  the  matter  haying  been  oyer- 
looked  in  an  order  made  by  the  Court  of 
Chancery  for  the  payment  of  the  debts,  the 
executors  who  paid  the  debts  in  Aill,  and 
then  paid  the  legacy  duty,  might  reooyer 
the  amount  of  the  creditors  respeotiyely,  in 
an  action  for  money  paid  to  their  use. 
Fo9t€r  and  another  y.  Ley.  260 

LIBEL. 
See  SyiDBircs,  5.    Conbibkratior. 

1.  A  libellous  paper  in  the  handwriting  of  the 
defendant,  found  in  the  house  of  the  editor 
of  a  newspaper  in  which  the  libel  com- 
plained of  appeared.  Is  admissible  In  eyl- 
dence  against  the  defendant^  notwithstand- 
ing seyeral  parts  of  it  haye  been  erased, 
and  are  omitted  in  the  newspaper,  proylded 
the  passages  erased  do  not  quslity  the  libel. 
Li  order  to  the  admission  in  eyldenoe  of 
libels  by  the  plaintiff  in  mitigation  of  da- 
mages, it  must  be  shewn  with  precision  that 
sueh  libels  relate  to  the  libels  by  the  defend- 
ant    TarpUy,  Clerk  y.  Blabey.  437 

2.  Defendants  justified  and  proyed  the  truth 
of  a  libel,  charging  plaintiff  with  haying 
acted  in  a  grand  swindling  concern  at  Man- 
chester; but  omitted  any  jusMcation  of  the 
following  passage  in  the  libel  :—**  As  we 
haye  already  stated,  Clarke  had  been  at 
Leeds  for  one  or  two  days  before  his  arriyal 
in  this  town,  and  is  supposed  to  haye  made 
considerable  purchases  there;  it  is  hoped, 
howeyer,  that  the  detection  of  his  plans  In 
Manchester  will  be  learnt  In  time  to  preyent 
any  yery  serious  losses  from  taking  place." 
— ^''We  haye  already  stated,  that  Clarke  re- 
ferredMr.  Norris  to  a  stockbroker  In  London, 
a  Mr.  Peacock,  we  belieye,  to  whom  Mr.  Nor- 
ris wrote  for  Information  respecting  Clarke's 
circumstances.  He  reoeiyed  a  reply  from 
Mr.  Peacock,  stating  that  Mr.  Clarke  had  been 
introduced  to  him  by  a  yery  respectable  par- 
ty ;  that  he  had  sold  stock  for  Clarke,  amount- 
ing to  17002.,  and  had  Introduced  him  to 
Messrs.  Jones,  Lloyd,  and  Co.,  with  whom 
he  had  opened  an  account  by  depositing 
20002.  We  belieye  there  Is  not  the  slightest 
reason  to  doubt  the  truth  of  Mr.  Peacock's 
statement;  and  the  probability  is,  that  Clarke 
had  been  furnished  with  the  stock,  and  an 
introduction  had  been  obtained  to  the  stock- 
broker for  the  purpose  of  glying  colour  to  his 
proceecUngs  here  and  in  Yorkshire." 
A  Jury  haying  found  for  the  defendants  on 
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the  part  of  the  Ubel  which  was  justified,  the 
court  refbsed  to  enter  a  yerdlct  for  the  plain- 
tiff on  the  passage  not  justified.  Clarke  y. 
Tajflor  and  Another.  654 

LIEN. 
4SmTbotkb,2. 

1.  Defendants,  proprietors  of  a  scribbling  and 
fUling  mill,  stipulated  that  all  goods  on 
hand  should  be  subject  to  a  Hen  for  a  general 
balance.  Haying  recelyed  certain  wool  and 
cloth  of  the  plaintiff  to  be  scribbled  and 
fulled,  and  certain  oil  and  dyeing  materials 
to  be  used  by  the  plaintiff  on  the  wool,  for 
which  purpose  the  plaintiff  had  access  to  the 
oil  and  dyes  in  a  room  of  which  the  defend- 
ants kept  the  key.  Held  that  the  defendants 
had  no  lien  for  their  general  balance  on  the 
oil  and  dying  materials.  Cumpeton  and 
Otkere,  Aeeigneee  of  J),  and  J.  Haigh,  Bank- 
rupte,  y.  W.  and  /.  Haigh.  440 

2.  To  troyer  for  a  policy  of  Insurance,  defend- 
ant»  after  stating  the  existence  of  mutual 

/   accounts  between    him    and  the    assured, 

E leaded  a  lien  for  a  general  balanoe  due  to 
Im  as  an  Insuranee  broker;  the  plaintiff 
replied,  a  bill  of  exchange  glyen  and  taken 
as  payment  for  this  balance,  and  not  payable 
at  the  time  of  the  conyersion  in  question : 
upon  demurrer.  Held,  that  defendant  could 
not,  without  pleading  it  as  a  defence,  rely 
also  on  the  mutual  eredit  between  the  parties, 
to  justify  his  detention  of  the  policy,  ffew- 
iaon  and  Ano^er^  Aeeigneee  of  Q.and  J. Mie- 
kU  y.  Gnikrie.  766 

LIMITATION  OF  ACTION. 

The  French  law  of  prescription  with  respeet  to 
promissory  notes,  appertains  ad  tempus  et 
modum  aotionls  instituendsB,  and  not  ad  ya- 
lorum  oontraotfis ;  and  therefore  the  payee 
of  such  notes  may  sue  the  maker,  if  resident 
In  England,  during  six  years  froq^  the  time 
they  Income  due.     Htiber  y.  Steiner.        202 

LIMITATIONS,  STATTTTBB  OP. 

1.  A  deyisee  claiming  an  annuity  granted  by 
will,  Is  not  barred  under  3  A  4  W.  4,  c.  27, 
ss.  2,  and  3,  by  the  lapse  of  twenty  years.  If 
he  has  neyer  recelyed  any  payment  In  res- 
pect of  the  annuity. 

By  the  will  the  annuity  was  charged  on 
testator's  freehold,  proylded  certain  lease- 
hold property  specified  In  the  will  proyed  to 
be  Insufficient :  Held,  that  eyen  as  against 
Uie  annuitant,  the  will  by  Itself  was  no  eyl- 
dence  that  the  testator  died  possessed  of 
leasehold  property.  Jamee  t.  SaUer  and 
Another.  505 

2.  Coyenant  for  rent  arrear  may  he  brought 
within  ten  years  under  3  A  4  W.  4,  c.  42,  s. 
3,  SAd  is  not  limited  to  six  years  by  3  A  4 
yf.  4,  0.  27,  8.  42.  Paget  and  Another  Y.  Fo- 
ley,  Executrix  of  A.  Chamhere.  670 

3.  Declaration,  that  the  defendant  deliyered  his 
promissory  note,  payable  on  demand  with 
interest,  to  the  plaintiff,  but  neglected  to  pay, 
except  interest  which  he  paid  up  to  a  day 
within  six  years.  Plea,  that  the  cause  of  ao- 
tion  did  not  accrue  within  six  years: 

Held,  sufficient  ffoOie  and  Wife,  JBxe- 
eutrix  of  Ihviee,  deceased  r.  Palmer.       713 

4.  Defendant  haying  accompanied  an  acknow- 
lodgment  of  debt  with  an  assertion  that  he 
diould  haye  nothing  to  do  with  the  claim ; 
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thfti  he  wished  the  oUdmant  would  make  him 
ft  bankrupt;  and  that  he  woold  rather  go  to 
gaol  than  pay  the  claimant :  Held,  that  it 
waa  properly  left  to  a  Jury  to  consider  whe- 
ther the  acknowledgment  was  one  from 
which  a  promise  to  pay  conld  be  implied. 

Defendant's  agent  had  instructions  to  offer 
claimant  a  part  of  the  debt  in  discharge  of 
the  whole;  claimant  refusing  to  take  the 
money  on  those  terms,  the  agent  paid  it  in 
part  discharge :  Held,  that  this  was  not  a 
part  payment  by  defendant  to  take  the  case 
oat  of  the  operation  of  the  statute  of  limita- 
tions.    Linnll  Y.  Bonaor.  241 

5.  Under  0  G.  4,  cl4y  s.  ly  an  acknowledgment 
signed  by  the  agent  of  the  debtor,  will  not 
retricTe  a  debt  bound  by  the  statute  of  limi- 
tations; it  must  be  signed  by  the  debtor 
himself.  Byde  and  Another  y.JoknBOH,    776 

MALICIOUS  PB06BGUTI0N. 

S€€  AcnOW  09  TBB  CUIB,  2. 

MEMORANDA,  81«.  610. 
MESSUAGB,  WHAT. 
Proof  that  plaintiff  was  in  separate  possession 
of  two  rooms  of  a  house.  Held,  sufficient  to 
satisfy  an  allegation  that  plaintiff  was  in 
possession  of  the  messuage,  upon  which  de- 
fendant had  taken  Issue.  Ftmm  y.  Qrc^um 
amd  AnatUr,  617 

MONET  HAD  AND  BECEIVED. 
S—  Bavkbuptot,  6. 
1.  Defendant,  at  J/s  request,  consented  to 
transfer  to  the  plaintiff's  account  money 
which  defendant  had  receiyed  for  J.,  and  for 
which  it  had  been  the  course  of  desling  be- 
tween defendant  and  J.  to  allow  interest : 
Held,  that  plaintiff  in  suing  for  this  mon^ 
oould  not  recoTcr  interest  on  the  amount 
ISnAluig  T.  Shrewder  and  OtUn,  77 

MONITION. 

Se€  8BQI7BSTR4TI0V. 

MUTUAL  CBEDIT. 

&tLlBM,  2. 
NEW  TBIAL. 
iSSm  Cabbibb,  1. 

1.  H.,  the  managisg  owner  of  a  ship,  directed 
an  insurance  broker  to  effect  an  insurance 
on  the  entire  ship,  upon  an  adrenture,  in 
which  all  the  part-owners  were  Jointly  inte- 
rested; the  amount  of  the  entire  premium 
was  caurried  to  the  ship's  account  in  H.'s 
books,  which  were  open  to  the  inspection  of 
all  the  part-owners,  who  saw  the  account, 
and  neyer  objected  to  it:  it  did  not  appear 
that  the  insurance  broker  knew  the  names 
of  all  the  part-owners,  or  whither  or  not 
they  had  given  authoii^  to  H.  to  insure : 
Held,  that  the  jury  were  warranted  in  infer- 
ring a  joint  authority  to  insure,  and  that  all 
the  part-owners  were  Jointly  liable  for  the 
premium  to  the  insurance  broker,  notwith- 
standing he  had  debited  H.  alone,  and  dirid- 
ed  with  him  the  profits  of  commission  upon 
effecting  the  insurance.  Sobinton  and  Ano- 
ther, Amgneea  cf  TaU,  a»  IntoUeni  Jhbior, 
T.  GUadow  and  OOen.  166 

2.  S600L  having  been  awarded  by  a  Jury  as 
damages  in  an  action  against  an  attorney  for 
breach  of  promise  of  marriage,  the  Court  re- 


fhsed  to  set  aside  the  reidiet  on  the  jtni 
that  the  damages  were  ezcesnve.  w«orfv. 
Hurd.  IM 

S.  Where  the  plaintiff's  counsel,  after  a  ji4g« 
has  begun  to  sum  up,  proposes  to  bt  aoa- 
suited,  he  cannot  move  to  set  the  aousit 
aside,  notwithstanding  the  Judge  maj  km 
expressed  a  strong  opinion  as  to  effbetof  lb« 
plaintiff's  evidence.      Simpmm  t.  (Soytea. 

NONSUIT. 
In  covenant  by  assignee  of  lessee  agtiait  ki- 
sor,  the  plaintiff  laid  the  venue  in  HiddlflMi, 
notwithstanding  the  lands  to  which  ti»  eon- 
nant  applied  lay  in  Surrey. 

The  looaUty  not  appearing  onihs  dcdin- 
tion,  and  no  issue  being  rs^ed  on  U,  Hdi 
that  the  defendant  was  not  entitled  to  a  wa- 
suit    £<fge$  w,  Eew0Uom.  iTS 

NOTICE  OP  DISHONOUR. 

S—  PnOMIftSOBT  NoiB,  1. 

NUISANCE. 

See  PLBA]>nr«»  2. 

OFFICIAL  ASSIGNEE. 
Set  Bavkbuftct,  4. 

OUTLAWBY. 
See  AonoB  oh  thb  Casb,  L    Pbacbci,  U> 

PABTNEB8HIP. 
See  AoBXBMBVT,  1. 

PATMBHT. 
See  Etidbbcb,  2. 

PECULIAB. 
See  AomsmmAnov. 

PLEADING. 
See  EviDBBCB,  2.  9, 10.    BzBCvnw,  1  I"- 
TAT10B8.    Abatbmbvt.   Lm,! 

1.  To  a  declaration  for  breaking  sad  tstoBl 
plaintiff's  dose,  defendant  pleaded,  liss»s^ 
guil^ ;  secondly,  that  the  dose  wi8  sot  tt« 
dose  of  the  plaintiff;  thirdly,  that  tba  dm 
was  the  soil  and  freehold  of  the  defendist: 
Held,  that  evidence  of  poesessioB  vai  ai- 
dent  to  entitle  plaintiff  to  a  verdict  «a  4i  ; 
second  plea.    Beaik  r,  MUward,      ^    " 

2.  To  case  for  a  noisv  nuisance  near  pkiatin  1 
dwelling-house,  which  be  was  ^oKeadm  I 
for  a  term  of  years,  plea^  that  dsfea^ 
bad  been  possessed  of  certain  iroA-Afip  i> 
which  the  noise  was  made  tea  yssn  UAn 
the  plaintiff  was  possessed  of  the  teniiskii 
bouse,  and  that  they  had  always  daxiogtbl 
Ume  made  the  noise  in  questioD,  wbiek  n| 
necessary  for  canying  on  their  trsda,  Hm 
ilL    EUioimmr.FeetkamamdAnoAtr.  W 

3.  A  defendant  in  an  action  on  an  attoncT^^ 
being  let  in  to  plead  on  an  aftdant  of  a^ 
after  suffering  judgment  by  defcal^  '^  *f 
pemdtted  to  plead  that  no  bmhaiWis*- 
tivered  pursuant  to  the  statute.  Seti,  ^ 
<0e.,  T.  Mordani,  Executor.  r 

4  To  assumpsit  on  a  breach  0^ ^^^J^ 
not  paying  for  books  sdd  and  deliv««i^ 
bills  at  certain  dates,  with  seeaiitj Affvf 
being  dishonoured,  defendant  pl**^^ 
custom  in  London,  that,  upon  saek  nl** 
security  need  not  bo  givon  bbIsm  n^ 
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wImb  Ihe  books  we  delirored,  and  ibat  the 
^bintilb  did  not  require  it  at  that  time. 
The  plaintifb  replied  generally  de  iqjnria : 

Held,  that  as  the  plea  did  not  admit  the 
eontraot^  and  offer  an  ezense  for  not  perform- 
ing it»  the  replieation  was  ill:  alao,  that  ae 
the  oontraot  was  not  stated  to  be  in  writing, 
the  plea  was  good.  WhiitaUr  and  Othwv 
T.  Maton,  869 

6.  In  an  aotion  of  slander,  the  plea  of  priri- 
leged  oommnnioations  must  allege  that  the 
defendant  made  the  commnnieation  on  a 
lawftil  oooasion,  belieying  it  to  be  tnie,  and 
without  malie€  ;  or,  at  least,  bonA  flde.  Smith 
T.  Thonuu,  873 

A.  1.  To  an  aotion  for  not  deliyering  a  horse, 
under  an  agreement  to  him  for  It.,  if  he  did 
not  trot  eighteen  ndles  within  the  hour, 
within  one  month,  to  the  satisfaotion  of  J. 
N.,  with  an  arerment  that  he  had  been  tried 
in  the  presence  of  J.  N.  and  had  failed,  de- 
fendant pleaded,  that  after  that  trial,  and 
within  the  month,  defendant  gare  notioe  of 
another  trial,  but  J.  N.  did  not  attend : 

HeldilL 

3.  Defendant  also  pleaded  that  the  first 
trial  was  intempted  by  one  aoting  as  the 
plaintiff's  servant: 

Replieation  traTorsing  the  whole  of  that 

plea.  Held  single.  Brogden  t.  Marriott,  473 

T.    Be  ii^nrii  is  a  proper  replieation  in  assump- 

sit»  where  the  plea  consists  of  matter  of  ez- 

eose.    Qriffinv,  Tatet.  570 

PBACTIOE. 
&•  Wrr  of  RiOHT,  1.    BxaounoH,  1. 

1.  An  application  to  stay  prooeedings  on  pay- 
ment of  debt  and  oosts  mast  be  made  within 
fonr  days  after  serriee  of  process.  Bowdidge 
T.  /SZaiMy.  143 

a.  Sineethestatatel  A3W.4,  e.68,s.7,the 
Court  has  no  power  to  give  effeot  to  a  judg- 
ment previously  to  the  true  time  at  whicb  it 
is  entered.    Lawtbirth  t.  Barrinqton,      140 

ft.  Rule  for  judgment  as  in  case  of  a  nonsuit 
disoharged,  on  aflidavit  that  the  plaintiff's 
attorney  did  not  add  tlie  similiter,  nor  had  it 
been  added  to  his  knowledge  or  belief. 
Martin  v.  Martin.  340 

4.  Affidavit  of  a  prisoner  in  the  Fleet  is  suffi- 
«ient  wiUiont  the  deponent's  addition,  if  it 
^pear  that  he  is  a  prisoner. 

If  an  affidavit  in  a  cause  in  an  English  court 
bo  sworn  in  Ireland  before  one  who  is  not  a 
eommissioner  of  the  English  oourts,  the  sig- 
nature of  suob  person  must  be  verified. 
Sharp  V.  JoikiMton.  348 

5.  Under  8  G.  4,  c  87,  s.  30,  a  British  consul 
has  the  same  power  as  a  notary  public  to 
certify  that  the  affidavit  in  support  of  the 
oertiflcate  of  a  married  woman's  acknowledg- 
ment was  sworn  before  a  commissioner  duly 

S^pointed.  In  th«  Matter  qf  the  Tnitteee  of 
re,  Barbour,  388 

^  Demandant  having  omitted  to  proceed  to 
trial  pursuant  to  notice  in  a  writ  of  right,  the 
Cout  allowed  judgment  to  be  entered  as  in 
eaae  of  nonsuit ;  holding  insuffieient  the  ez- 
cnie  of  the  demandant's  attorney,  that  he  did 
not  know  till  too  Ute,  that  the  knights 
ought,  under  the  eiroumstanoes,  to  have  been 
resworn.  Maeon,  Demandant  /  Sadkr,  Ten- 
emL  833 

7.  The  affidavit  verifying  the  eertifieate  of  a 
fliaiiied  woman's  aefaiowledgment^  must 


even  in  Ireland,  be  made  before  a  commis- 
sioner of  this  Court  In  the  MaUer  of  An- 
dereon'e  AeknowledgmenL  435 

8.  Irregularities  in  the  conduct  of  the  ea.  sa. 
against  the  principal,  maybe  objected  to  on 
motion,  in  proceedings  under  the  scL  fk. 
against  the  bail  as  well  as  by  plea.  Ootdney 
and  Another  v.  Laporte.  485 

0.  Demandant  sued  out  a  writ  of  right  Decem- 
ber 38, 1884,  returnable  in  January,  1686. 
He  altered  the  return  and  resealed  the  writ 
every  term  till  November,  1835,  when  it  was 
served  on  the  tenant  The  Court  set  aside 
the  service.    Leigh  v.  Leigh,  484 

10.  On  a  motion  to  set  aside  a  writ  of  right  on  the 
ground  that  it  had  been  resealed  after  servioe 
of  a  summons,  the  writ  not  having  been  re- 
turned, this  Court,  as  having  no  jurisdiction, 
refused  to  interpose.    Foot  r.  Sheriff,      538 

11.  A  motion  in  arrest  of  judgment,  on  a  cause 
tried  out  of  term  must  be  made  within  the 
first  four  dm  of  the  term  ensuing  the  triaL 
Weeton  v.  Foeter.  701 

13.  A  rule  for  entering  up  judgment  in  a  writ 
of  fklse  judgment  having  been  made  abso- 
lute, oosts  were  tazed,  and  the  prothonotary's 
allocatur  indorsed  on  the  back  of  the  rule. 

The  plaintiff  then  issued  ezeeution  without 
Anther  entering  or  signing  judgment : 
Held,  irregular.    Finch  v.  Brooke.      710 

13.  Rule  for  setting  aside  nroceedings  in  out- 
lawry, will  be  discharged  with  costs,  unless 
it  appear  that  the  appucation  is  made  by  an 
attorney  authorised  by  defendant  Houiaiteh 
V.  Sm^en,  718 

PRISONER. 
See  PRAOnon,  4. 
PRIVILEGED  COMMUNICATION. 
See  PLBJLDiiro,  5.    Slavdkr,  3. 
PROMISSORY  NOTE. 
jS!m  IvnuBST,  1. 
Plaintiff  received  from  defendant,  in  payment 
for  goods,  a  promissory  note  indorsed  by  de- 
fen&nt»  but  not  made  payable  to  order :  the 
note  having  been  dishonoured  by  the  maker: 
Held,  that  plaintiff  was  entitied  to  recover  the 
j»rioe  of  the  goods,  notwithstanding  he  had 
omitted  to  give  defendant  due  notioe  of  the 
dishonour  of  the  promissory  note.    PUwUew 
and  Another  y.  WeetUg,  340 

REGULA  GENBRALES,  811,  800. 

REPLEVIN. 

See  SmniTF,  1.    AsATBinHT. 

RBSEALING  WRIT. 
See  pBAcnon,  9. 
8ET-0ra. 
To  a  declaration  in  debt  by  the  assignees  of  a 
bankrupt  for  money  reeeived  by  defendant 
for  the  use  of  plaintifis  as  assignees,  plea, 
that  the  bankrupt  before  his  bankruptcy 
was  indebted  to  defendant  in  a  greater  sum 
upon  an  aceount  then  stated  between  them, 
and  thatdefendant  was  willing  to  allow  plain-        * 
tub  to  set  off  against  such  debt  the  debt       ' 
clamed  in  the  declaration ;  Held  ill.  <7rooa» 
and  othere,  Aeeigneee,  o/Diaekf  a  Bamhrmpt, 
V.  Mealeg.  138 

SBQUBSTRATION. 
Whtri  the  ineunbent  of  a  benefloe  oaanot  be 
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found,  aerrioe  of  admonition^  by  leaTing  it  at 
the  parsonage  honse,  is  snffieienty  notwith- 
standing the  incumbent  does  not  habitually 
reside  in  it     Oreen  t.  Cohden,  627 

SHERIFF. 
See  Costs,  4. 
In  ease  against  the  sheriff  for  taking  insnffident 
sureties  in  repleTin,he  is  liable  to  the  extent 
of  the  penalty  of  the  bond  given  by  the  su- 
reties.   Paul  Y.  Ooodhtek.  220 

SHIP  OWNER. 
Sm  Nkw  Trial,  1. 

SLANDER. 

1.  The  property  of  the  bell  ropes  of  a  parish 
ohnroh  is  in  the  churchwardens  of  the  parish  : 
it  is  not  actionable,  therefore,  to  say  of  a 
churchwarden  that  he  stole  the  bell  ropes  of 
his  own  parish.    Jaekaon  t.  Adam;        402 

2.  Defendant  having  some  cause  for  suspicion, 
went  to  plaintiff's  relations,  and  charged  him 
with  theft;  it  appearing,  however,  that  his 
object  in  making  the  oommunicatiott  was 
rather  to  compromise  the  felony  than  to  pro- 
mote inquiry,  or  to  enable  the  relations  to 
redeem  the  plaintiff's  character. 

Held,  that  this  was  not  a  privileged  com- 
munication ;  that  malioe  must  be  implied ; 
and  that  the  existence  of  it  was  not  in  fact 
to  be  left  for  the  oonsideration  of  a  jury. 
ffooper  v.  TnuootL  457 

STAMP. 

An  agreement  for  the  sale  of  an  undivided 
moiety  of  a  horse,  is  an  agreement  for  she 
sale  of  goods,  within  the  exception  in  the 
Stamp  Act    Manon  v.  Short  and  Another, 

118 

STATUTE,  CONSTRUCTION  OP. 
Ske  Wat. 
Under  a  local  act,  proprietors  of  lands  were 
authorised  to  '*  contract  for,  sell,  and  convey^ 
their  lands  to  a  canal  company :  such  *'  9on- 
traets,  agreements,  sales,  exchanges,  eonvey- 
anoes,  and  assurances"  were  to  be  valid  to  all 
intents  and  purposes;  were  to  be  enrolled 
with  the  olerk  of  the  peace,  and  copies  thereof 
to  be  evidence ;  and  upon  payment  of  the  sum 
agreed  on  for  the  purolmse  of  lands,  sueh 
lands  were  to  be  vested  in  the  canal  oom- 
pany: 

Held,  that  a  conveyance  of  land  under  this 
act  must  be  in  writing.  Doe  d.  Bohina  v. 
Warvnch  Canal  Oampang,  48S 

STAT  OF  PROCBBDIN0S. 
iSSM  PiuionoB,  1. 

STOCKJOBBING  ACT. 
U  Qambling  transaetioni  in  foreign  flmds  we 

not  within  the  prohibition  of  the  Stock-Job- 

bing  Act,  7  G.  2,  c.  8.    WaUt  and  Anoiher  v. 

Porter.  722 

2.  Foreign  seeurities  am  not  within  the  Stoek- 

Jobbing  Act,  7  G.  2,  o.  8.    OaHef  ▼.  Biglf. 

STOPPAGE  IN  TRANSITU. 
Se9  Tboysb,  1. 

SURETY. 
Sm  Boiro. 


TAX  COLLECTOR. 
SeeBowu. 
TITHES. 

1.  Mere  non-payment  of  tithes  is  no  answer  to 
a  claim  of  tithes  by  a  ley  impropriator. 
Andrew  v.  Drever  and  Other;  1 

2.  G.  having  in  1815  purchased  the  tithe  of  Isad 
of  which  he  was  seised  in  fee,  in  1816,  bj  i 
settlement  on  the  marriage  of  his  bob,  cm- 
veyed  the  land  to  trustees  for  his  son'i  wife, 
« together  with  all  profits,  Commodities,  sd- 
vantages,  emoluments,  hereditaments,  sad 
iq>purtenanoes  to  the  premises  belongiBK  or 
in  anywise  appertaining,  and  the  revenMa. 
Ac,  and  all  the  eeUte,  right,  title,  inttmt, 
use,  trust,  possession,  freehold,  inheritaate, 
reversion,  possibility,  property,  ehallcaso, 
claim,  and  demand  whiateoever  of  him  6. 
therein  or  thereto,  or  to  any  part  or  psnd 
thereof.-"  Held,  that  the  tithes  did  not  psti 
by  this  conveyance.     Che^mam  v.  OaUtmie, 

TRESPASS. 
See  Plsaddig,  1. 

Notwithstanding  the  provisions  of  the  ForeifB 
Enlistment  Act,  59  G.  3,  e.  69,  a  Britiih  s^ 
ject  who,  in  the  service  of  a  foreign  state  st 
peace  with  Great  Britain,  eaptnrei  a  Britiifc 
vessel  which  is  lawfhUy  condemned  ss  prin 
for  breaking  blockade,  is  not  liable  te  sa  ac- 
tion at  the  suit  of  the  owner  of  the  tcsnL 
Z>o5fee  amd  (Hhere  v.  Napier  emd  Astaihtr. 

TROVER. 

1.  C.  purchased  goods  of  plaintiff  in  Lento, 
and  ordered  them  to  be  forwarded  to  Osen* 
sey,  by  the  eare  of  defendant,  C's  shisfxsg 
agent  at  Southampton.  Defendant  took  tkt 
goods  from  the  warehouse  of  a  London  ssd 
Southampton  wagoner,  by  whom  they  hsd 
been  brought  frt>m  London,  paid  the  wsgoa- 
er's  charges,  and  shipped  the  goods  fbrOaer- 
nsey  in  defendant's  name.  C,  who  wss  is- 
Bolvent,  wrote  at  the  request  of  plaiatiff  to 
defendant  to  reland  the  goods  without  ay- 
ing  why :  defendant's  elerk,  in  his  nastcr"! 
absence,  obtained  a  custom-house  order  for 
that  purpose,  but  before  he  had  relanded  (ke 
goods,  the  vendor  of  other  goods  sold  to  C^ 
and  shipped  in  the  same  vessel,  slthoogk  s 
stranger  to  and  withoat  authority  from  tko 
plaintiff  ordered  defendant's  dnk  to  stop 
the  goods  sold  by  plaintiff  to  C. ;  when  de- 
fendant's olerk  promised  that  defeadsat 
should  hold  them  for  the  owner: 

Held,  that  defendant's  having  takes  theoo 
goods  from  the  wagoner,  and  having  psid 
tile  wagoner's  charges  and  shipped  the  goodi, 
was  not  such  a  determination  of  the  trsasitsf 
to  Guernsey  as  to  authorise  defendant  to 
hold  the  goods  in  assertion  of  a  lien  for  a 
general  balance  due  to  him  from  C.  NiektBt 
r.  LeFeuvre.  81 

2.  Plaintiff  sold  to  J.  treat  lying  on  Xand  or 
enpied  by  B.,  and  J.  was  to  have  po«*  ^ 
removing  them  when  he  pleased.  The  treoi 
having iMon  marked  by  the  piirehaser,thoea- 
bical  contents  of  each  aaeertained,  and  sobo 
of  them  having  been  taken  away,  Held,  ttst 
the  transfer  of  the  whole  was  eompleis,  sad 
that  upon  J.'s  bankrupt(7  the  plaialiff  eeaU 
not  enforee  any  Ben  on  the  trees  nctviik- 
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Standing  they  remftined  <«  {ho  land  of  B., 
and  the  som  total  of  the  cnbioal  oontenti  had 
not  been  ascertained.  TantUvY.Twnerand 
AnotUr.  161 

3.  Defendant,  a  sherifT,  who  held  goods  taken 
in  exeoution,  delivered  them  to  plaintiifsy 
assignees  of  a  bankinpty  after  an  notion  of 
trover  had  been  commenoed  by  them :  the 
plaintiffs  accepted  the  goods  without  condi- 
tion :  Held,  that  they  oonld  not  recover  in 
the  action  more  than  nominal  damaffes ;  at 
all  events,  not  without  alleging  special  da- 
mage in  the  declaration.  Moon  an4Anotk9rf 
A»0ign€M  of  FtMker,  a  Bamkmpt,  v.  Bapkoel 
audAnotUr,  310 

4.  The  widow  and  administratriz  of  an  insol- 
vent, being  applied  to  by  his  assignees  for 
some  papers  that  had  been  \n  his  possession 
at  the  time  of  his  decease,  answered  that 
they  were  in  the  hands  of  her  attomoy : 

Held,  not  sufficient  evidence  of  a  conver- 
sion to  sustain  an  action  of  trover.  Oanoi, 
AMtanee  of  Hnght»,  an  /imo/mh^,  v.  Hught^f 
Widow,  Adminittratrix*  448 

USB  AND  OCCUPATION. 
Sm  Btidihcb,  9.    LandlobO  Ain>  Tsnant,  1. 
VBNDOR  AND  PUBOHASER. 
St4  Plbading,  6.    Fraddb,  Statxits  ov. 
VBNUB. 
Sea  Nonsuit. 
WAY. 
Se9  BviDnHCK,  10. 
1.  The  plaintiff,  a  bookseller,  having  a  shop  by 
the  side  of  a  public  thoroughfare,  suffered 
loss  in  his  business  in  consequence  of  passen- 
gers having  been  diverted  from  the  thorongh- 
tnn  by  defendants'  continuing  an  authorised 
obstruction  across  it  for  an  unreasonable 
time: 

Held,  that  this  was  a  damage  sufficientiy 
of  a  private  nature  to  form  the  subject  of  an 
action. 


The  grievance  oontinned  from  April  the 
2d  to  July  the  2d:  the  plaintiff  commenoed 
his  action  December  the  SOth :  a  statute  un- 
der which  the  defendants  had  caused  the 
obstruction  having  enacted  that  all  actions 
against  them  shomd  be  commenced  within 
six  montiis  after  the  eaute  of  otiwn  arose. 
Held,  that  the  plaintiff  could  recover  only 
for  the  damage  accruing  on  the  1st  and  2d 
of  July.  WiikM  T.  Evmgtrford  Marhat  Com, 
pany,  281 

2.  in  oase  for  obstructing  plaintiff's  right  of 
way  to  his  close  by  a  navigable  watercourse, 
it  appeared  that  the  plaintiff's  close,  which 
abutted  on  the  watercourse,  had  been  de* 
tached,  about  live  years  before  the  action, 
flrom  certain  premises  called  the  King's  Head 
Inn.  The  only  evidenoe  of  user  was  by  per- 
sons Arequenting  the  King's  Head  Inn  in 
boats,  before  the  pUdntiff's  close  was  de- 
tached :  Held,  not  evidence  to  go  to  a  Jury 
to  support  the  right  claimed  by  ue  plaintiff! 
Bower  t.  HiU  and  Another,  339 

WITNBSS. 
See  EviDBirori,  1. 

WBIT  OP  RIGHT. 
See  pRAoncn,  8.  9, 10. 

1.  After  delivery  of  a  writ  of  summons  to  the 
sheriff,  but  before  he  had  acted  on  it,  de- 
mandant's attorney,  discovering  that  it  was 
returnable  on  a  dies  non,  altered  the  return 
day,  and  procured  the  writ  to  be  resealed, 
giving  the  tenant  notice  of  the  newly  in- 
serted return  day.  The  Court  refused  to 
set  aside  the  writ  for  irregularity.  Miller 
Demandant,  Mary  MiUer,  Widow,  Tenant 

88 

2.  The  Court  allowed  the  tenant  in  a  writ  of 
right  to  withdraw  a  demurrer,  and  plead  de 
novo.  Twining,  Demandant,  Lowndee,  Te- 
nant, 133 
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American  Gases,  bj 

HENRT  WHABTON,  ESQ. 

In  one  large  Octavo  Tolame. 

"  As  to  the  merits  of  the  author's  work,  the  editor  can  confidently  say  that,  in  his  opinion, 
it  (hr  surpasses  any  other  on  the  same  subject.  Brery  lawyer  who  peruses  or  consults  it 
will  most  certainly  discoTer  that  Mr.  Hill  writes  like  a  man  who  has  a  reputation  to  lose 
and  not  to  build  up.  Such  writers  are  few  and  precious.  The  editor  begs  leave  to  iterate 
the  important  observation  made  by  the  author,  that  his  work  is  principally  intended  for  the 
instractioil  and  guidance  of  trustees.  That  single  feature  veiy  much  enhances  its  practical 
ralne." — Amenean  PrrfoM, 

Advertisement  to  the  Second  American  Edttion, 

"The  present  edition  of  *  Hill  on  Trustees'  contains,  it  is  beUered,  full  and  accurate  refe- 
rences to  the  American  Decisions,  and  the  more  important  statutes  in  the  different  states, 
and  also  to  the  principal  English  cases  and  statutes  since  the  publication  of  the  text  with 
regard  to  the  subject  of  the  work.  Some  of  the  notes  upon  topics  incidentally  treated  of  by 
the  author,  are  rather  more  elaborate  than  would  hare  been  necessary,  if  the  American 
Authorities  thereon  were  fully  collected  elsewhere.  The  editor  has  to  admowledge  the  ralu- 
able  aid  which  he  has  derived  on  various  points  from  the  notes  of  Judge  Hare,  and  the  late 
Mr.  Wallace,  to  the  Leading  Gases  in  Equity. 

"  The  Notes  and  Additions  of  the  Editor  are  distinguished  in  general  from  those  of  the 
Aathor,  by  a  division  Une  at  the  foot  of  the  original  page.  Some,  however,  to  economise 
•pace,  have  been  inserted  in  the  Author's  notes ;  and  these  are  enclosed  within  brackets. 

"  A  republication  of  this  book,  the  first  edition  of  which  is  out  of  print,  has  been  for  some 
time  needed,  not  only  from  the  absence  of  any  treatise  of  an  ezactiy  similar  nature,  but  on 
account  of  its  own  great  merit  Mr.  Hill's  treatise  has  secured  to  itself  a  high  reputation 
in  England  and  this  country ;  and  is  treated  by  the  courts  generally  as  of  established  autho- 
ri^.  A  strong  (piarantee  of  its  character  is  to  be  found  in  the  fact,  that  it  has  furnished 
the  basis  of  various  parts  of  Mr.  Spence's  elaborate,  but  unfortunately  unfinished,  work  on 
Squity  Jurisprudence.  It  labotirs,  however,  under  one  somewhat  unusual  defect— the  modesty 
of  its  titie ;  which  might  convey  to  an  American  reader  an  erroneous  idea  of  its  object  and 
scope.  Though  only  professing  to  be  a  practical  treatise  on  the  law  relating  to  trustees,  it 
is  in  fact  a  comprehensive  and  well-arranged  compendium  of  the  doctrine  of  trusts  in  gene- 
raL  This,  as  the  equitv  lawyer  is  weU  aware,  covers  a  wide  range  of  topics ;  and  however 
abstruse  in  some  of  its  higher  branches,  is,  in  most,  of  very  practioil  and  every-day  applica- 
tion. In  the  'progressive  expansion  of  the  area'  of  equity,  it  has  extended  its  jurisdiction 
over  a  variety  of  subjects,  whose  original  allegiance  was  due  elsewhere.  There  is  hardly  a 
modification  of  the  r^hts  of  property  in  which  the  keen  eye  of  a  chancellor  cannot  detect, 
or  from  which  his  plastic  hand  cannot  create  a  fiduciary  relation.  In  short,  as  Lord  Mans- 
field used  to  say  of  the  phrase  *  appurtenances,'  that  it  was  the  *  drag-net  of  conveyancers,' 
10  the  word  *  trusts  might  be  more  broadly  considered  as  a  sort  of  equitable  seine,  by  which 
pretty  much  every  question  of  property  can  be  drawn  within  the  jurisdiction  of  chancerv. 
The  extent  of  this  <  usurped  domain'  may  be  illustrated  by  a  reference  to  the  division  in  Mr. 


Hill's  book  on  tnsts  arising  by  operation  of  law.  Here  we  will  find  grouped  the  common 
resulting  trust  from  the  payment  of  purchase-monej,  from  Toluntary  conreyances,  from  tbe 
failure  of  direct  trusts,  or  Uie  like ;  inyolying  a  rariety  of  questions  on  the  construction  of 
wills,  and  the  lapsing  of  derises  and  legacies ;  the  broad  head  of  constructiye  trusts,  in  which 
are  incidentally  considered,  fraud  in  Its  yarions  modifications,  leged  and  actual,  accident  and 
mistake,  the  doctrines  which  impose  upon  purchasers,  under  a  yariety  of  circumstances,  a 
fiduciary  character,  and  many  oUiers  of  the  qtoUa  opitna  of  other  branches  of  jurisprudence. 
Then  the  personal  relations  of  eestuis  que  truttent  has  furnished  equity  with  a  fruitful  field  of 
conquest.  Beside,  questions  arising  from  assignments  and  devises  for  the  payment  of  debu, 
the  subject  of  inyestment,  the  relation  of  tenant  for  life  and  remainder-men,  there  are  tkc 
peculiar  ,pfo(^^^  of  Chancery,  Infants,  Lunatics,  Married  Women,  and  Charities,  with  regard 
to  whom  its  jurisprudence  is  original  and  peculiar.  All  these,  with  the  more  special  doc- 
trines bearing  on  the  appointment  and  removal,  the  duties  and  liabilities,  and  the  like,  of 
trustees,  are  discussed  with  great  ability  and  accuracy  by  Mr.  Hill,  and  the  law  thereon  coU 
lected  within  a  yery  conyenient  and  condensed  form.  A  copious  and  careful  index  com- 
pletes the  usefulness  of  the  book. 

"  A  good  American  work  on  this  subject  is  yety  necessary.  Judge  Story's  highly  es- 
teemed treatise  is,  indeed,  standard  in  merit ;  but  it  is  too  elementary  in  its  character,  and 
is,  unfortunately,  very  meagre  in  the  citation  of  authorities  in  the. United  States.  The  ad- 
yertisement  to  tiie  present  edition  of  Mr.  HUl's  treatise  states  that, '  it  contains,  it  is  beHeved, 
taU  and  accurate  references  to  the  American  decisions  and  the  more  important  stAiutes  in 
the  different  State(^and  also  to  the  principal  English  cases  and  statutes,  since  the  jNibUca- 
tion  of  the  text.  With  regard  to  the  subject  of  the  work,  some  of  the  notes,'  it  is  obserred, 
'  upon  topics  incidentally  treated  of  by  the  author,  are  rather  more  elaborate  thao  woald 
haye  been  necessary,  if  the  American  authorities  thereon  were  fully  collected  elsewhere.' 
Whether  the  editor's  task  has  been  properly  performed  we  could  not  adjudge  upon,  withoat 
the  risk  of  a  '  challenge  to  the  array,'  and  others  therefore  must  select  a  panel  who  can  tiy 
this  cause.  We  may,  however,  state,  that  on  examination  of  the  sheets,  it  appears  that  the 
work  has  been  enlarged  by  nearly  one-half  in  bulk,  by  the  new  matter  of  this  edition;  and 
that  the  table  of  cases  shows  an  addition  of  more  than  three  thousand  decisions  in  England 
and  the  United  States.  The  authorities,  we  belieye,  have  been  brought  down  to  the  latest 
moment" — Am.  Law  Rtgitter^  Dec,  1853. 


IN  FBESS, 

And  preparing  for  publication. 

OURTIS'S  COMMENTARIES, 

2  VOLS.    8yo. 
Commentaries  on  the  Jurisdiction,  Practice,  and  Peculiar  Jurisprudence  of  tbe  Courts  of  tho 
United  States,  by  GEORGE  TICKKOR  CURTIS,  Counsellor  at  Law. 

RAWLE   ON    COVENANTS    FOR   TITLE.      8VO. 

Second  and  much  enlarged  Edition. 

WILLIAMS'S  LAW  OF   REAL  PROPERTY. 

From  the  new  English  edition  of  1862.  With  copious  and  valuable  Kotea  aad  ReicRaces 
to  American  Cases,  by  WM.  HSNRT  RAWLE,  author  of  Covenants  for  Titie. 

WILLIAMS'S   LAW   OF   PERSONAL  PROPERTY. 

From  the  new  English  edition  of  1852,  with  Notes  and  References  to  American  Cases,  by 
BENJAMIN  GERHARD,  Esq. 

ARCHBOLP'S  LANDLORD  AND  TENANT. 

With  the  requisite  Forms ;  including  the  Pleadings  in  the  several  Actions  by  and  against 
Landlord  and  Tenant,  and  the  evidence  necessary  to  support  them ;  wHh  veiy  fqll  and 
valuable  Notes  referring  to  the  latest  English  and  American  Oases. 

WALLACE,  JR.'S   REPORTS.      VOL.  a. 

Reports  of  Cases  determined  in  the  Circuit  Oowt  of  the  United  Stotes  for  tbe  Third  Gircait 
since  1849,  by  J.  W.  WALLACE,  Esq. 

SMITH   ON   ACTIONS  AT   LAW. 

An  elementary  view  of  the  proceedings  in  an  Action  at  Law,  by  JOHN  WILLIAM  SMITH. 
author  of  Leading  Cases,  4c.,  from  the  dd  London  Edition,  with  Additions  and  Notes,  bv 
David  Babington  Ring,  Esq.    With  American  Notes. 
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